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CHAPTER  XLII. 


STOCKHOLDER'S  ACTIONS  TO   HOLD  THE   DIRECTORS  LIABLE  FOR 
NEGLIGENCE  IN  THE  DISCHARGE  OF  THEIR  DUTIES. 


§  701.  Remedy     of     the     stockholder 
herein. 
702.  Instances   of   negligence   of  di- 
rectors  in   the   performance 
of  their  duties. 


§  703.  Directors  must  use  ordinary 
care  and  diligence  in  the 
management  of  the  corpora- 
tion and  the  transaction  of 
its  business. 


§  701.  Remedy  of  the  stockholder  herein, — Wliere,  by  reason  of 
the  neg-ligence  of  the  directors  or  other  officers,  the  corporate  funds, 
property,  or  rights  have  been  lost,  the  injury  is  practically  and  ulti- 
mately an  injury  to  the  stockholders.  But,  in  the  eye  of  the  law,  the 
injury  is  to  the  corporation  itself.  The  loss  has  depleted  its  treas- 
ury. ]\Ioreover,  the  negligent  act  was  in  reference  to  the  affairs  of  the 
corporation.  Accordingly,  it  is  for  the  corporation  to  call  the  direct- 
ors to  an  account  for  their  negligence.  The  action  is  not  one  which 
the  stockholder  is  to  bring.  The  negligence  affects  him,  not  directly, 
but  indirectly.  Hence,  the  law  is  well  settled  that  a  stockliolder  can- 
not bring  the  ordinary  action  at  law  for  damages  against  the  corpo- 
rate directors  for  their  negligence  in  the  management  of  the  corpo- 
rate affairs.^  It  is  clear  also  that  the  stockholder  cannot  hold  the  cor- 
poration itself  liable  for  the  negligence  herein  of  its  directors.  ^  To 
allow  such  an  action  would  be  to  make  part  of  the  stockholders  liable 
to  other  stockholders  for  the  loss,  when  all  are  equally  injured, 
equally  innocent,  and  equally  in  position  to  complain.^  The  usual 
and  proper  remedy  is  for  the  corporation  itself  to  institute  a  suit  at 
law  against  the  guilty  directors.^  If,  however,  the  corporation  is 
under  the  control  of  the  guilty  parties,  or  if  it  refuses  to  sue  when  re- 
quested by  stockholders  to  do  so,  then  the  stockholder  himself  may 
bring  a  suit  in  equity  in  his  o^ra  behalf,  and  in  behalf  of  all  other 
stockholders  who  may  wish  to  come  in,  making  the  corporation  and 
the  guilty  parties  the  defendants,  and  compel  them  to  make  good  to 
the  corporation  the  corporate  money  or  property  lost  by  their  neg- 
lio-ence.*     The  money  or  property  recovered  in  such  an  action  be 

1  See  §  734,  infra.  that   the   remedy  of   the   corporation 

2  Qliphant  'v  Woodburn,  etc.  Co.,  63  may  be  in  equity.    North  Hudson,  etc. 
Iowa,  332   (1884).  Assoc,  r.  Childs,  82  Wis.  460    (1892). 

3  Empire  State  Sav.  Bank  v.  Beard,  See   also  Horn,   etc.  Co.  v.  Ryan,   42 
151    N.    Y.    638    (1896),    reversing    81  Minn.  196  (1889),  and  §  734,  in/ra. 
Hun    184.'     In  "Wisconsin   it   is   held  4  See  §§734,  740,  injra. 
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longs  to  the  corporation,  and  not  to  the  stockholder  who  brings  the 
6uit.^  In  a  stockholder's  suit  to  hold  the  directors  liable  for  negli- 
gence, the  acts  of  negligence  need  not  be  set  out  with  great  particu- 
larity. The  suit  is  in  a  court  of  equity,  and  the  court  decides  the 
questions  of  fact,  since  the  suit  is  in  the  nature  of  an  accounting.^  A 
general  allegation,  however,  that  the  board  of  directors  were  neg- 
ligent does  not  render  a  particular  director  liable.^  A  receiver's  suit 
in  equity  against  directors  to  hold  them  liable  for  negligence  is  not 
multifarious  nor  indefinite,  where  it  charges  that  they  failed  to 
attend  meetings  and  to  use  due  diligence  in  selecting  subordinates 
and  to  watch  the  acts  of  the  subordinates,  and  charged  them  with 
making  loans  in  violation  of  the  charter  and  by-laws.^  It  has  been 
held  that  a  suit  by  the  corporation  against  the  directors  for  negli- 


1  Evans  v.  Brandon,  53  Tex.  56 
(1880);  Dewing  v.  Perdicaries,  96  U. 
S.  193,  198  (1877);  Smith  v.  Poor,  40 
Me.  415  (1855);  Carter  r.  Ford,  etc. 
Co.,  85  Ind.  180  (1882).  See  also 
§  734,  i?ifra. 

2  Halsey  v.  Aclterman,  38  N.  J.  Eq. 
501  (1884),  aff'g  Ackerman  r.  Halsey, 
37  N.  J.  Eq,  356.  This  case  holds  also 
that  the  stockholder's  action  lies  even 
after  the  corporation  has  become  in- 
solvent. See  also  Smith  v.  Poor,  3 
Ware,  148  (1858);  s.  c,  22  Fed.  Cas. 
627;  Gardiner  r.  Pollard,  10  Bosw.  674 
(1863);  and  §734,  infra.  A  receiver 
of  a  national  bank  may  file  a  bill  in 
equity  against  the  directors  to  hold 
them  liable  for  misconduct  or  negli- 
gence and  the  bill  need  not  allege  in 
detail  the  transactions  complained  of. 
Allen  V.  Luke,  141  Fed.  Rep.  694 
(1906).  Where  a  stockholder  brings 
a  suit  at  law  against  a  board  of  di- 
rectors for  negligence  in  allowing  the 
cashier  to  wreck  the  bank,  the  di- 
rectors having  been  such  for  different 
periods  of  time,  there  is  a  misjoinder 
of  causes  of  action.  Sayles  v.  White, 
18  N.  Y  App.  Div.  590  (1897).  Where 
the  stock  which  a  person  holds  in  a 
national  bank  has  been  sold  for  non- 
payment of  an  assessment,  rendered 
necessary  by  negligence  of  the  di- 
rectors, he  cannot  maintain  a  bill  in 
equity  to  hold  them  personally  liable 
for  his  loss.     Hanna  v.  People's,  etc. 
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Bank,   76  N.   Y.  App.   Div.   224,  rev'g 
35  N.  Y.  Misc.  Rep.  517   (1901). 

3  Fisher  v.  Graves,  80  Fed.  Rep.  590 
(1897). 

4  A  director  who  is  not  present  at  a 
meeting,  however,  cannot  be  charged 
for  an  illegal  loan  authorized  at  such 
meeting.  Directors  who  continue  aa 
ofBcer  in  ofBce  after  he  has  squandered 
the  assets  are  liable  for  further 
losses  by  him,  and  they  are  liable  for 
failure  to  renew  his  bond  when  it 
ran  out.  Murphy  v.  Penniman,  66  Atl. 
Rep.  282  (Md.  1907).  In  a  suit  brought 
by  the  attorney-general  under  the  stat- 
utes of  New  York  to  hold  directors 
liable  for  waste  or  neglect,  several 
directors  cannot  be  joined  where  the 
cause  of  action  against  one  is  not  the 
same  cause  of  action  as  against 
another.  Each  director  is  liable  only 
for  his  own  acts  or  omissions,  unless 
he  had  knowledge  from  which  he 
might  reasonably  have  prevented  a 
loss.  An  allegation  in  the  alternative 
that  a  director  participated  in  an  act 
or  was  negligent  in  not  ascertaining 
it  will  not  save  such  a  complaint. 
Moreover  the  remedy  against  some  of 
the  directors  may  be  in  equity  while 
as  against  others  it  may  be  at  law. 
If  there  is  a  concurrent  remedy  at 
law  and  in  equity  the  statute  of  lim- 
itations will  be  applied  by  a  court  of 
equity.  People  v.  Equitable,  etc.  Soc, 
124  N.  Y.  App.  Div.  714  (1908). 
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gence  may  be  in  equity ;  ^  but  tbe  prevailing  rule  is  tbat  its  remedy  is 
at  law  alone.-    A  receiver  may  institute  the  suit.^    An  action  by  tbe 

1  Horn,  etc.  Co.  v.  Ryan,  42  Minn.  (1887);    aff'd,   141  U.   S.   132.     As  to 

196    (1889).     A   national    bank   may  the    right   of   corporate    creditors    to 

hoi  1.    its   officers    liable    for    making  sue  for  negligence,  and  an  action  by  a 

loans  to  an  individual  in  excess  of  ten  receiver  or  assignee  in  behalf  of  them, 

per  cent,  of  the  capital  stock,  and  also  see  Warner   v.   Hopkins,   111   Pa.   St. 

for  making  other  loans  in  violation  of  328    (1886).     Where   a  receiver  sues 

the  statutes,  and  such  suit  may  be  in  directors  for  negligence,  stockholders 

equity    where    the    transactions    are  are   not   proper   parties.     Kimball   v. 

complicated.     The    statute    of    limita-  Ives,  30  Hun,   568    (1883).     Where  a 

tions  does  not  begin  to  run  until  such  receiver  has  been  appointed  it  is  for 

officers  have  gone  out  of  office.     Na-  him  and  not  for  a  stockholder  to  hold 


tional  Bank,  etc.  v.  Wade,  84  Fed.  Rep. 
10  (1897).  The  remedy  of  a  corpo- 
ration against  its  manager  for  mis- 
management, fraud,  neglect,  and 
wrongful  acts  may  be  in  equity  on 
the  ground  of  an  accounting,  even 
though  an  action  at  law  for  tort  would 


the  directors  responsible  for  misman- 
agement of  a  bank.  Howe  v.  Barney, 
45  Fed.  Rep.  668  (1891).  A  stock- 
holder or  creditor  may  hold  a  director 
liable  for  negligence  where  a  receiver 
cannot.  Briggs  v.  Spaulding,  141  U.  S. 
132,  150   (1891).     A  receiver  of  a  na- 


lie.    Empire  State  Tel.  Co.  v.  Bickford,  tional   bank   may   hold    the   directors 

72    Hun,    580     (1893),     reversed    on  personally  liable  for  losses  where  they 

another  point  in  142  N.  Y.  224.     The  left   the    entire    management    in   the 

decision     in    American,     etc.    Co.    v.  hands  of  the  officers  and  made  no  in- 

Easton,  120  Fed.  Rep.  440  (1903),  that  quiries.     The  court  held   them  liable 

a  suit  by  the  corporation  itself  to  re-  from  the  time  when,   dividends  hav- 

cover  secret  profits  made  by  a  director  ing  ceased,  they  were  bound  to  inves- 

in  purchasing  property  for  the  corpo-  tigate.     Gibbons  v.  Anderson,  80  Fed. 


ration  could  not  be  maintained  in 
equity,  the  remedy  at  law  being  suffi- 
cient, was  reversed  in  129  Fed.  Rep. 
1004. 


Rep.  345  (1897).  A  creditor  of  an 
insolvent  bank  may  hold  the  directors 
liable  for  allowing  the  president  to 
borrow    an    unreasonably    large   sum 


2  Empire  State  Sav.  Bank  v.  Beard,    without  good  security,  and  for  allow- 


151  N.  Y.  638  (1896),  reversing  81 
Hun,  184  (1894),  holding  also  that  all 
the  guilty  parties  should  be  joined 
as  defendants. 

3  Robinson  v.  Hall,  59  Fed.  Rep.  648 
(1894);  O'Brien  v.  Fitzgerald,  143  N. 
Y.  377  (1894).  A  suit  against  di- 
rectors to  hold  them  liable  for  negli- 


ing  him  to  purchase  stock  of  the  bank 
with  bank  funds.  Such  suit  must  be 
for  the  benefit  of  all  creditors  and  the 
results  of  the  suit  will  be  adminis- 
tered by  the  court.  Gores  v.  Day,  99 
Wis.  276  (1898).  A  receiver  of  an  in- 
solvent bank  may  sue  the  directors  for 
damages  for  their  negligence,  and  it 


gence  and  mismanagement  may  be  in  is  not   necessary  to  join   as  defend- 

equity   and   may   be   filed   by   the   re-  ants  all  the  directors.     Coddington  v. 

ceiver.     Fisher  v.   Parr,   92   Md.    245  Canaday,  157  Ind.  243  (1901),  holding 

(1901).    A  receiver  of  a  national  bank  also  that  even  though  the  stockholders 

may  sue  the  directors  for  negligence  of  a  bank  assent  to  the  notes  being 

and  fraud  on  their  part.     Cockrill  v.  accepted  in  payment  of  subscriptions. 


Abeles,  86  Fed.  Rep.  505  (1898).  A 
receiver  may  sue  them  for  negligence, 
as  the  corporation  might  have  done. 
Movius    V.    Lee,    30    Fed.    Rep.     298 


yet  a  receiver  may  hold  the  directors 
liable  therefor.  A  receiver  of  an  in- 
solvent bank  may,  in  behalf  of  cred- 
itors,   hold    the    directors    personally 
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receiver  against  directors  for  negligence  should  be  at  law,  and  there 
must  bo  a  separate  suit  against  each  director.^  The  acts  of  negli- 
gence must  be  clearly  set  forth  in  the  comiilaint.^  An  action  by  the 
receiver  to  hold  a  director  liable  for  negligence  does  not  abate  by 
the  death  of  such  director,^  The  court  may  authorize  the  receiver 
to  compromise  claims  against  directors  for  negligence.*  The  re- 
ceiver of  a  bank  may  by  suit  in  equity  hold  the  directors  liable  for 
gross  negligence,  but  if  some  of  the  defendant  directors  had  nothing 

liable    for     negligence    leading   to   a  them  liable  for  misconduct  or  negli- 

defalcation  by  the  cashier.    Campbell  gence  and  the  bill  need  not  allege  in 

V.  Watson,   62   N.  J.   Eq.   396    (1901).  detail  the  transactions  complained  of. 

Under  the  statutes  of  Wisconsin  the  Allen    v.    Luke,    141    Fed.    Rep.    694 

affairs    of    an    insolvent  corporation  (1906).      A    court    of    equity    is    the 

may  be  wound  up  and  the  directors  proper  forum  for  a  receiver  to  bring 

held  liable  for   fraud    or    negligence  suit  against  directors  for  negligence 

and    stockholders    held    liable    under  and  loss.     Buist  r.  Melchers,  44  S.  C 

statutory   liability,   all    in    one    suit.  46    (1895).     If   the    receiver    refuses 

Gager  r.  Marsden,  101  Wis.  598  (1899).  to  sue,  a  stockholder  may  sue.     See 

A  stockholder  in  a  national  bank  who  §  740,  infra.    A  suit  against  directors 

has   been   subjected    to    a    statutory  to    hold    them    liable    for    negligence 

liability  may  sue  the  directors  in  be-  and  mismanagement  may  be  in  equity 

half    of    the    corporation,   to   render  and    may    be    filed    by    the    receiver, 

them  liable  for  their  gross  negligence,  Fisher  v.  Parr,  92  Md.  245   (1901).     A 

the  receiver  having  neglected  to  sue.  receiver  may  bring  a  suit  in  equity 

Nelson  v.  Burrows,  9  Abb.  N.  Cas.  280  to  hold  a  director  liable  for  miscon- 

(1881),  giving  the  complaint  in  full,  duct  where  particular  property  or  the 

After  a  receiver  has  been  appointed  proceeds  thereof  are  involved;   other- 

the  remedy  of  the  stockholder  to  hold  wise  his  remedy  is  at  law.    Mabon  v. 

the  directors  liable  for  negligence  is  Miller,  81  N.  Y.  App.  Div.  10   (1903). 

by  petition  to  the  receiver  to  institute  2  People  v.  Equitable,  etc.  Soc,  124 

a  suit.     Cunningham  v.  Wechselberg,  N.  Y.  App.  Div.  714   (1908). 

105  Wis.  359   (1900).     In  a  stockhold-  3  O'Brien   v.   Blaut,   17   N.   Y.   App. 

er's   suit   to  hold   directors  in   a  na-  Div.  288  (1897). 

tional  bank  liable  for  negligence,  a  4  The  court  may  authorize  the  re- 
request  to  the  receiver  to  bring  the  ceiver  to  sell  all  the  assets  to  a  new 
suit  is  unnecessary  where  the  receiver  company  and  release  the  directors  of 
was  one  of  the  directors.  Flynn  v.  the  old  company  from  personal  lia- 
Third  Nat.  Bank,  122  Mich.  642  bility  to  the  stockholders  where  such 
(1900).  contract  is  a  fair  one,  even  though 
1  O'Brien  v.  Fitzgerald,  143  N.  Y.  some  of  the  stockholders  dissent. 
377  (1894);  s.  c,  150  N.  Y.  572;  Hig-  People  v.  Anglo-American,  etc.  Assoc, 
gins  V.  Tefft,  4  N.  Y.  App.  Div.  62  66  N.  Y.  App.  Div.  9  (1901);  s.  c,  169 
(1896);  Dykman  v.  Keeney,  154  N.  Y.  N.  Y.  606.  In  the  case  of  Woerz  r. 
483  (1897).  In  Stearns  r.  Lawrence,  Schumacher,  37  N.  Y.  App.  Div.  374 
83  Fed.  Rep.  738  (1897),  the  receiver  (1899);  aff'd,  161  N.  Y.  530,  a  suit 
held  the  president  liable  for  negli-  by  a  receiver  of  an  insolvent  bank 
gence  in  the  management  of  a  bank  against  the  directors  was  compromised 
by  a  suit  in  equity.  A  receiver  of  by  the  directors  paying  thirty-five  per 
a  national  bank  may  file  a  bill  in  cent,  of  the  liabilities  of  the  bank 
equity   against  the   directors  to   hold  and  taking  all  the  assets  and  agree- 
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to  do  witli  some  of  the  acts  complained  of,  tlie  bill  is  multifarious 
as  to  them.^  Corporate  creditors  camiot  hold  directors  liable  for 
mere  non-feasance,  but  a  receiver  may  hold  them  liable.^  Depositors 
in  a  national  bank  may  join  in  maintaining  a  single  suit  against 
directors  for  negligence  in  conducting  the  affairs  of  the  bank,  it 
having  become  insolvent  thereby.^  In  a  stocldiolder's  suit  against 
the  executive  committee  of  a  bank  for  negligence  in  managing  the 
business  of  the  company,  a  settlement  witli  one  of  the  defendants  and 
a  release  to  him  releases  the  others.^  Where  directors  and  officers  of 
an  insolvent  bank  are  also  creditors,  their  liability  for  negligence 
may  be  offset  against  their  claims  as  creditors.^ 

§  702.  Instances  of  negligence  of  directors  in  the  performance  of 
their  duties. — It  is  difficult  to  lay  down  any  rules  as  to  what  acts 
will  constitute  negligence  on  the  part  of  corporate  officers.  Each 
case  is  to  be  determined  largely  on  its  own  facts.  Thus,  where  the 
directors  kept  no  accounts,  paid  no  calls,  and  collected  no  subscrip- 
tions, they  were  quite  properly  held  guilty  of  negligence  and  were 
made  liable  therefor.*^  So  also  the  directors  of  a  national  bank  are 
liable  when  they  loan  money  to  irresponsible  persons,  allow  over- 
drafts, employ  dishonest,  unfaithful,  and  incompetent  clerks,  and 
neglect  to  take  security  from  the  cashier,  president,  and  other  offi- 
cers for  good  conduct  and  the  performance  of  duties.'^  Directors 
are  not  personally  liable  for  error  of  judg-ment  in  declaring  divi- 
dends unless  they  were  culpably  or  grossly  negligent  in  the  matter.^ 

ing  to  pay  to  the  receiver  anything  52    (1882).     See  s.  c,  105  N.  Y.  567. 

realized  by  them  over  and  above  such  See  also  Smith  v.  Rathbun,  22  Hun, 

thirty-five  per  cent.     Where  the  court  150   (1880).     As  to  the  liability  of  a 

has  ordered  the  receiver  to  sue   the  cashier,  see  Commercial  Bank  v.  Tea 

directors  for  negligence,  the  court  has  Eyck,  48  N.  Y.  305  (1872). 

no   pow^er   to   authorize   a   settlement  s  Even  though  a  director  knew  his 

with   one    director   under   seal,    espe-  name  was  signed  to  a  report  to  the 

cially   where  the  effect   would   be   to  stockholders  after  he  resigned,  yet  he 

discharge  the  others.    Murphy  v.  Pen-  is  not  liable  for  negligence  where  he 

niman,  66  Atl.  Rep.  282    (Md.  1907).  took  no  part  in  drawing  the  report  or 

1  Emerson  v.  Gaither,  103  Md.   564  in  recommending  the  dividends  based 
(1906).  thereon.    Re  National  Bank  of  Wales 

2  Stone    V.    Rottman,    183    Mo.    552  (1899),  2  Ch.  629,  rev'g  79  L.  T.  Rep. 
(1904).  667.     Directors  are  not  liable  to  cor- 

."J  Boyd  V.  Schneider,  131  Fed.  Rep.  porate  creditors  either  at  common  law 

223    (1904).  or   under   a  statute   for  paying  divi- 

4  Chetwood  r.  California  Nat.  Bank,  dends   when  they   supposed,   and   the 
113  Cal.  414,  649   (1896).  books  showed,  that  the  company  was 

5  Elliott  V.  Farmers'  Bank,  etc.,  57  prosperous  and  had  profits  for  distri- 
S.  E.  Rep.  242   (W.  Va.  1907).  bution,  but  it  subsequently  turned  out 

c  Neall  r.  Hill,  16  Cal.  145    (1860).    that  the  president  had  embezzled  the 
7  Brinckerhoff  v.  Bostwick,  88  N.  Y.    funds  and  substituted  fictitious  notes 

2176 


CH.    XLII.] 


NEGUGENCE  OF   DIRECTORS. 


[§    702. 


Wlioro  the  president  of  a  corporation  sells  large  quantities  of  coal 
to  a  firm  which,  his  sons  control,  and  allows  the  debt  to  increase 
when  he  could  easily  have  collected  it,  and  ultimately  the  debt  is 
lost,  ho  is  liable  for  negligence  and  must  make  good  the  loss.^  The 
president  of  a  bank  may  be  held  personally  liable  to  the  bank  for  neg- 
ligence in  permitting  the  cashier  to  loan  bank  funds  on  inadequate 
security  and  concealing  the  facts  from  the  board  of  directors.^  The 
business  iisages  of  the  community  enter  into  the  question  of  whether 
a  director  was  negligent  in  making  loans.  The  directors  may  com- 
mit the  business  to  the  officers,  but  must  give  reasonable  super- 
vision and  not  bo  guilty  of  gToss  inattention.  Thus,  the  loan  of 
one-third  of  the  capital  stock  to  one  person  is  not  necessarily  negli- 
gent.^ Where  for  three  years  the  directors  turn  the  management 
over  to  the  cashier,  of  no  responsibility,  and  know  of  illegal  loans 
and  neglect  to  record  mortgages,  they  are  liable  for  losses  incurred 
thereby.*  Directors  in  a  national  bank  are  not  liable  for  the  mis- 
conduct of  the  cashier  in  making  excessive  loans  to  a  particular 
corporation  where  such  directors  have  no  reason  to  suspect  such 
loans;  but  an  examining  committee  of  directors  whose  duty  it  is  to 
examine  the  securities  are  liable,  where  such  committee  knew  of  such 
loan.^     Where  the  president  of  a  bank  cancels  a  debt  of  the  bank 


of  customers  and  had  falsified  the 
books  in  omitting  debts  for  material, 
there  being  no  proof  that  the  directors 
even  in  the  exercise  of  ordinary  dili- 
gence would  have  discovered  that  the 
company  was  insolvent.  Chick  v.  Ful- 
ler, 114  Fed.  Rep.  22    (1902). 

1  Doe  V.  Northwestern,  etc.  Co.,  78 
Fed.  Rep.  62  (1896). 

2  Commercial  Bank  v.  Chatfield,  127 
Mich.  407  (1901).  The  president  of  a 
bank  is  personally  liable  to  the  bank 
if  he  permits  the  cashier  to  borrow 
a  large  sum  on  inadequate  security. 
He  is  bound  to  exercise  that  degree 
of  care  that  a  careful  man  would  exer- 
cise in  his  own  affairs  of  like  import- 
ance. A  director,  however,  who  takes 
no  part  in  the  transaction  is  not  liable 
for  the  negligence  of  other  directors. 
Commercial  Bank  v.  Chatfield,  121 
Mich.  641    (1899). 

3  Wheeler  v.  Aiken  County,  etc. 
Bank,  75  Fed.  Rep.  781    (1896). 

4  Robinson  r.  Hall,  63  Fed.  Rep.  222 
(1894),  rev'g  59  Fed.  Rep.  648.     Bank 


directors  are  liable  for  defalcations 
of  the  cashier  where  the  by-laws  re- 
quiring them  to  examine  the  accounts 
were  not  complied  with  by  them,  and 
overdrafts  were  continued  on  insuffi- 
cient security,  after  the  bank  exam- 
iner had  called  their  attention  to 
them;  and  it  is  no  defense  that  the 
directors  did  not  know  that  the 
accounts  were  incorrect  and  relied 
upon  the  reports  of  the  officers  and 
the  examinations  of  the  state  officials. 
Campbell  v.  Watson,  62  N.  J.  Eq.  396 
(1901). 

5  Warner  v.  Penoyer,  91  Fed.  Rep. 
587  (1899).  Where  the  directors  of 
a  national  bank  know  that  excessive 
loans  are  being  made  to  its  president 
and  others  and  they  take  no  steps 
to  »'educe  the  loans  or  prevent  their 
increase,  and  the  bank  becomes  in- 
solvent, they  are  liable  for  losses 
thereby  incurred,  and  such  liability 
may  be  enforced  by  a  suit  in  equity, 
even  though  a  suit  at  law  will  be 
barred  by  the  statute  of  limitations. 


(137) 
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against  one  of  his  relatives  in  exchange  for  eecurities  which  ulti- 
mately become  worthless,  he  is  liable  for  the  loss.-^  It  is  negligence 
for  directors  to  build  a  hotel  before  they  have  provided  funds  there- 
for and  before  they  have  the  title  to  the  land.^  Directors  of  a  bank 
are  ndt  liable  in  an  action  for  deceit  brought  by  a  purchaser  of  stock, 
although  they  signed  the  cashier's  annual  statement  which  was  false, 
there  being  proof  that  tliey  believed  it  to  be  true.^  A  director  is 
not  liable  for  a  deposit  made  in  a  bank  after  it  was  insolvent,  where 
there  was  no  fraud  on  his  part  inducing  the  deposit.'*  But  a  director 
in  a  bank  is  personally  liable  to  jDcrsons  who  deposit  their  money  in 
the  bank  after  he  knows  that  it  is  hopelessly  insolvent,  where  he 
fails  to  initiate  measures  to  close  the  business  of  the  bank.  It  is 
his  duty  to  call  a  meeting  of  the  directors,  or  report  the  condition  of 
things  to  the  state  authorities,  or  instruct  the  cashier  to  stop  taking 
deposits,  or  to  warn  individual  depositors,  or,  if  necessary,  make 
public  announcement  of  the  condition  of  things.^  A  depositor  in  a 
bank  may  sue  the  directors  for  gross  negligence  leading  to  the  loss 
of  his  money,  and  may  join  also  a  cause  of  action  against  them  for 
false  statements  as  to  the  condition  of  the  bank.^  The  president  is 
negligent  and  is  liable  if  he  does  not  require  the  secretary  to  give 
a  bond  for  his  good  conduct,  as  required  by  the  by-laws  of  the  cor- 
poration.'^ But  it  has  been  held  that  the  directors  are  not  liable  for 
a  failure  to  have  the  secretary's  bond  renewed,  they  supposing  that 
it  did  not  expire  at  the  end  of  the  year.^  The  law  is  well  established 
that  the  corporate  officers  are  not  liable  on  the  ground  of  negligence 
for  ultra  vires  acts  which  they  have  done  or  sanctioned,  but  in  good 
faith  and  without  knowledge  of  their  ultra  vires  character.  The  act 
itself  may  be  impeached  and  set  aside,  and  property  transferred 

The  fact  that  such  a  director  could  the  facts.     BrinckerhofE  v.  Roosevelt, 

not  attend  to  his  duties  by  reason  of  143  Fed.  Rep.  478   (1906). 

ill    health   is   no   excuse.     Rankin   v.  2  Landis  v.  Sea  Isle,  etc.  Co.,  53  N. 

Cooper,  149  Fed.  Rep.   1010   (1906).  J.  Eq.  654   (1895). 

1  Lawrence  r.  Stearns,  T9  Fed.  Rep.  3  Foster  v.   Gibson,   38   S.   W.   Rep. 

878(1897).    Where  the  president,  who  144    (Ky.    1896). 

is  also  a  director,  of  an  investment  4  Minton  v.  Stahlman,  96   Tenn.  98 

company  waives  security  for  a  loan  (1896). 

and  takes  securities  of  small  value  in  5  Cassidy  v.  Uhlmann,  170  N.  Y.  505 

exchange   therefor,    causing   the    loss  (1902). 

of  the  loan,  he  may  be  held  personally  6  Solomon  v.  Bates,   118  N.  C.   311 

liable  at  the  instance  of  a  stockholder,  (1896).     Such  a  suit  is  in  tort.     Tate 

and  if  the  doubtful  securities  cannot  v.  Bates,  118  N.  C.  287  (1896). 

be  returned  their  value  may  be  ascer-  7  Pontchartrain   R.   R.  v.  Paulding, 

tained.       The    statute   of    limitations  11  La.  41   (1837). 

and  laches  do  not  commence  to  run  8  Vance  v.  Phoenix  Ins.  Co.,  4  Lea 

until   the  stockholder  has  discovered  (Tenn.),  385  (1880). 
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thereunder  may  be  recovered  back ;  but  if  the  directors  have  made  an 
honest  mistake,  and  it  was  a  mistake  which  a  man  of  usual  intelli- 
gence might  make,  they  are  not  personally  liable  therefor.  The 
law  does  not  require  them  to  be  learned  in  the  law.^  Bank  direct- 
ors who  meet  but  once  or  twice  during  the  year,  and  do  not  exam- 
ine the  books,  and  have  no  knowledge  of  affairs,  are  liable  for 
losses  resulting  from  long-continued  overdrafts  by  insolvent  parties." 
A  bank  has  no  power  to  accept  notes  in  payment  of  a  subscription 
to  its  stock,  and  the  directors  are  personally  liable  for  so  doing, 
unless  the  notes  were  good  or  the  directors  had  reasonable  cause  to 
believe  they  were  good.^  Managers  of  a  building-loan  corporation 
are  liable  for  loans  made  to  a  firm  in  excess  of  the  amount  allowed 
by  a  by-law;  but  are  not  liable  for  a  mistaken  estimate  of  value  of 
the  security  taken,  nor  for  a  defect  in  the  acknowledgment  of  the 
security — a  mortgage.*  A  director  has  been  held  not  liable  for  neg- 
ligence in  failing  to  sue  for  a  debt  due  to  the  corporation.^  Direct- 
ors are  not  liable  for  money  lost  by  an  overdra^vn  account.^  A 
director  of  a  loaning  company  is  not  liable  for  an  unsecured  loan 
merely  because  it  appeared  on  tlie  books  and  turns  out  to  be  uncol- 
lectible. Proof  is  necessary  that  he  knew  of  tiie  loan.'''  One  director 
is  not  liable  for  the  acts  or  omissions  of  another  unless  he  knew 
thereof  or  participated  therein  or  failed  in  his  duty  to  object  to 
them.^  Bank  directors  are  not  liable  for  negligence  merely  be- 
cause the  cashier  has  for  years  been  embezzling  the  funds  and  mak- 
ing false  entries.®  A  treasurer  is  not  liable  for  depositing  funds  in 
his  name  as  treasurer  of  the  corporation,  in  a  private  bank,  which 

1  Watts's    Appeal,    78    Pa.    St.    370        7  Couper  v.  Whitson,  9  Ct.  of  Sess. 
(1875);     Hodges     v.     New     England    Cas.  (4tli  ser.)  1115  (1882). 

Screw  Co.,   1  R.   I.   312,  348    (1850);  8  People  v.  Equitable,  etc.  Soc.,  124 

Spering's   Appeal,    71    Pa.    St.    11,    24  N.  Y.  App.  Div.  714  (1908). 

(1872);  Williams  v.  McDonald,  37  N.  9  Louisville  Sav.  Bank  v.  Caperton, 

J.  Eq.  409   (1883).     Cf.  s.  c,  42  N.  J.  8    S.   W.   Rep.   885    (Ky.   1888).     The 

Eq.  392  (1886);  Joint  Stock  Discount  directors  of  a  bank  are  not  bound  to 

Co.  r.  Brown,  L.  R.  3  Eq.  139;   s.  c,  know  of  the  cashier's  mismanagement 

L.  R.  8  Eq.  381  (1869).    See  also  §  682,  and   are   not   liable   therefor.     Clews 

supra.  V.  Bardon,   36  Fed.  Rep.   617    (1888). 

2  Marshall   v.   Farmers',   etc.   Bank,  For  an  English  case  holding  the  trus- 
85  Va.  676  (1889).  tees  and  managers  of  a  savings  bank 

3  Coddington  v.  Canaday,   157   Ind.  liable  for  a  defalcation  of  the  actuary, 
243   (1901).  see  Re  Cardiff   Sav.   Bank,   L.   R.   45 

4  Citizens'   Bldg.   etc.   Assoc,   v.   Co-  Ch.  D.  537   (1890).     Where  the  presi- 
riell,  34  N.  J.  Eq.  383  (1881).  dent  of  a  bank  purchases  a  note  which 

5  Re  Forest,  etc.  Min.  Co.,  L.  R.  10  contains  a  guarantee  on  the  part  of 
Ch.  D.  450  (1878).  the    payee,    which    guarantee    subse- 

c  Turquand  r.  Marshall,  L.  R.  4  Ch.    quently   reduces   the    amount    of   the 
App.  376  (1869).  note,  the  president  may  be  guilty  of 
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is  reasonably  considered  solvent,  even  thoiigli  it  turns  out  to  have 
been  insolvent.^  The  directors,  however,  are  liable  for  allowing  the 
treasurer  to  use  corporate  funds  for  lobbying  purposes :  -  but  not  for 
allowing  one  of  their  number  to  manage  the  business,  though  he 
appropriate  its  property  to  himself.^  A  president  is  not  liable  for 
losses  due  to  mismanagement  unless  it  amounted  to  fraud.*  Where 
a  corporation  authorizes  the  issue  and  sale  of  bonds,  without  specify- 
ing any  officer  to  make  the  sale,  the  president  is  not  personally  liable 
for  such  bonds,  even  though  he  turned  them  over  to  the  vice-presi- 
dent to  sell  and  the  vice-president  kept  the  proceeds.^  Directors  are 
liable  for  making  investments  contrary  to  the  charter.^  Directors 
who  waste  the  funds  of  the  company  in  purchasing  the  worthless 
stock  of  another  corporation  are  personally  liable  to.  a  receiver  for 
the  amount  so  expended."^  Where  a  bank  holds  stock  as  collateral, 
and  on  sale  purchases  the  same,  the  stock  being  in  a  coal  company,  it 


negligence  in  purchasing  the  note. 
Steams  V.  Lawrence,  83  Fed.  Rep.  738 
(1897). 

1  Booth  V.  Dexter,  etc.  Co.,  118  Ala. 
369  (1898).  A  treasurer  is  not  liable 
for  loss  of  funds  by  the  failure  of  a 
bank,  where  he  deposited  such  funds 
in  the  bank  as  treasurer  and  with 
the  consent  of  the  company,  nor  is 
he  liable  for  interest  on  money  whi:li 


embezzle  all  its  assets,  where  such 
director  received  no  pay,  and  once 
or  twice  a  week  he  attended  to  the 
discounts,  saw  how  much  money  was 
on  hand,  and  once  a  year  counted  the 
cash  and  securities.  Swentzel  v.  Penn 
Bank,  147  Pa.  St.  140  (1892),  holding 
also  that  the  plaintiff  was  not  en- 
titled to  costs,  having  failed  to  prove 
his  case.    Contra  in  New  Jersey.    The 


he  keeps  in  the  bank  by  order  of  the    corporation  should  be  a  party  defend- 


court,  unless  it  is  shown  that  he  re- 
ceived a  profit  therefrom.  Laurel 
Springs  Land  Co.  v.  Fougeray,  57  N. 
J.  Eq.  318  (1898).  The  treasurer 
may    be    liable    for    a    deficit,    even 


ant.  Creditors  also  may  be  made  par- 
ties defendant.  Camp  v.  Taylor,  19 
Atl.  Rep.  968  (N.  J.  1890). 

4  David   Reus,    etc.    Co.   v.    Conrad, 
101  Md.  224    (1905),  holding  that  the 


though  the  cause  of  the  deficit  cannot  president  was  not  liable  for  accepting 

be  ascertained.    Equitable,  etc.  Assoc,  as  security  for  a  loan  certain  real  es- 

V.  Roland,  198  Pa.  St.  643  (1901).  The  tate  subject  to  a  lis  pendens. 
treasurer  is  not  liable  for  losses  by        5  Owego,  etc.  Co.  v.  Boyer,  111  N.  Y. 

deposits  made  by  him,  where  the  cor-  App.  Div.   140    (1906). 
poration   acquiesced    in    the   deposits.        6  The   case   of  Williams  v.   McKay, 

New  York,  etc.  R.  R.  v.  Dixon,  114  N.  46  N.  J.  Eq.  25    (1889),  is  very  full, 

Y.  80  (1889).    A  treasurer  of  an  asso-  explicit,  and  clear  in  its  adjudication 

elation  who  receives  no  compensation  and  distribution  of  losses  on  the  presi- 

is    a   gratuitous    bailee,    and    is   only  dent,     treasurer,     manager,     ofiicers, 

liable  for  gross  negligence  in  paying  finance   committee,  secretary,  and  di- 


out  funds.     Hibernia  Bldg.  Assoc,   v. 
McGrath,  154  Pa.  St.  296  (1893). 

2  Shea  V.  Mabry,  1  Lea  (Tenn.),  319 
(1878).     See  also  §682,  supra. 

3  A  director  is  not  liable  to  a  cred- 
itor of  the  bank  for  negligence  in 
allowing  the   president   to   gradually 
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officers,  etc.,  had  made  investments 
contrary  to  the  by-laws,  charter,  and 
statutes. 

7  Bowers    V.    Male,    1S6    N.    Y.    28 
(1906). 
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should  sell  tlio  stock  within  a  reasonable  time.  If  it  continues  to 
hold  it  and  a  large  loss  results,  the  president  is  personally  liable.^ 
Directors  are  not  liable  for  errors  of  themselves  or  the  cashier  in  mak- 
ing loans,^  Inasmuch  as  directors  serve  in  nearly  all  cases  without 
pay,  the  law  is  not  exacting  in  its  requirements  of  them.  But  a 
director  may  be  liable  even  though  ho  served  without  pay."*  Even 
though  a  corporation  in  competing  with  another  concern  is  selling  its 
prcxluct  below  cost,  yet  a  stockholder  cannot  enjoin  such  sales,  there 
being  no  bad  faith  or  palpably  bad  judginent  showTi.'* 

It  is  not  actionable  negligence  in  directors  to  proceed  to  business 
where  only  a  small  j)art  of  the  capital  is  subscribed.'^  They  are 
not  liable  for  special  deposits  where  there  was  no  negligence  on 
their  part.^ 

Directors  are  not  bound  to  make  a  thorough  examination  of  the 
books  and  papers  of  a  bank.'^ 

A  director  who  is  absent  on  leave  of  absence  is  not  liable  for 
losses  occurring  during  that  time,^  nor  for  losses  occurring  shortly 
after  he  becomes  a  director.^ 


1  Stone    r.    Rottman,    183    Mo.    552 
(1904). 

2  The  directors  of  a  building  corpo- 
ration may  not  be  liable  for  investing 
in  second  mortgages,  although  it  was 
iiltra  vires.  Sheffield,  etc.  Soc.  v.  Aizle- 
wood,  L.  R.  44  Ch.  D.  412  (1889). 
Directors  are  not  liable  for  a  negli- 
gent or  iiJtra  vires  act  in  lending  the 
funds  without  taking  proper  security, 
unless  it  is  shown  that  they  failed 
to  really  exercise  in  good  faith  their 
discretion  and  judgment  as  directors. 
Re  New  Mashonaland,  etc.  Co.,  [1892] 
3  Ch.  577.  Negligence  is  not  proved 
by  the  facts  that  the  bank's  capital 
is  gone;  that  large  dividends  were 
declared  based  on.  large  amounts  of 
assets  that  turned  out  to  be  worthless; 
that  real  estate  taken  for  debts  de- 
preciated in  value;  that  real  estate 
was  bought  in  on  foreclosure  sales  by 
the  bank;  thiit  the  directors  did  not 
closely  watch  the  cashier,  there  being 
no  proof  of  lack  of  reasonable  skill, 
etc.,  on  his  part;  that  they  intrusted 
the  management  to  the  cashier,  a  man 
of  experience  and  ability;  that  over- 
drafts were  allowed  to  responsible 
parties;   and  that  there  was  delay  in 


suing  on  notes.  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  630  (1891). 
Various  acts  of  mismanagement  were 
considered  in  Re  Liverpool,  etc.  Assoc, 
62  L.  T.  Rep.  873   (1890). 

3  Michleson   v.   Pierce,    107   Wis.    85 
(1900). 

4  Trimble  v.  American,  etc.  Co.,  61 
N.  J.  Eq.  340   (1901). 

5  Re  Liverpool,  etc.  Assoc,  62  L.  T. 
Rep.  873  (1890). 

6  An  officer  of  a  corporation  is  not 
liable  for  the  loss  of  corporate  secur- 
ities without  negligence  on  his  part, 
though  intrusted  with  their  care. 
Mowbray  v.  Antrim,  123  Ind.  24 
(1890). 

7  Briggs  t\  Spaulding,  141  U.  S.  132 
(1891).  Although  the  directors  trust 
the  management  of  the  bank  entirely 
to  the  cashier,  and  do  not  examine  the 
books,  they  are  not  liable  to  the  cred- 
itors of  the  bank,  even  though  the 
cashier,  by  dishonesty  and  reckless 
management,  wrecks  the  bank.  War- 
ner i\  Penoyer,  82  Fed.  Rep.  181 
(1897). 

8  Briggs  V.  Spaulding,  141  U.  S.  132 
(1891). 

9  A  bank  director  is  not  liable  for 
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The  measure  of  damages  for  negligence  cannot  be  the  entire  capital 
stock  which  was  paid  in  in  cash,  and  also  the  debts  which  the  stock- 
holders may  have  to  pay.^  Various  instances  relative  to  the  liability 
of  directors  are  given  in  the  notes  below.'^ 

§  703.  Directors  must  use  ordinary  care  and  diligence  in  the 
management  of  the  corporation  and  the  transaction  of  its  business. — 
The  directors  of  a  corporation  are  not  guarantors  that  no  mistakes 
will  be  made  in  the  management  of  the  corporate  business,  nor  do 
they  insure  the  corporation  against  loss  from  the  frauds  or  embezzle- 
ment of  subordinate  officers  and  agents.  They  are  required  to  ex- 
ercise reasonable  care  and  sound  business  judgment,  but  nothing 
further  than  this.  They  generally  serve  without  pay,  and  usually 
by  reason  of  their  own  interest  in  the  stock  of  the  company  are  di- 
rectly interested  in  the  welfare  of  the  corporation.  But,  though 
this  is  the  case,  they  must  use  ordinary  diligence  in  ascertaining  the 
condition  of  things,  and  ordinary  intelligence  in  their  action  as  di- 
rectors.^    They  are  liable  for  losses  if  they  pay  no  attention  to  busi- 

negligence   where   the   bank   becomes    items  appearing  in  the  statements  cor- 


insolvent  within  a  short  time  after 
he  became  a  director.  Briggs  v. 
Spaulding,  141  U.  S.  132  (1891). 

1  Bloom  IK  National,  etc.  Loan  Co., 
152  N.  Y.  114  (1897),  aff'g  81  Hun, 
120. 

2  A  director  of  an  insolvent  cor- 
poration who  stands  by  and  allows 
the  treasurer  to  draw  checks  payable 
to  the  president  to  be  used  by  him 
for  his  personal  debts  is  personally 
liable  to  corporate  creditors  to  the 
amount  of  such  checks.  Bird  v.  Ma- 
gowan,  43  Atl.  Rep.  278  (N.  J.  1898). 
Directors  are  not  personally  liable  be- 
cause they  make  a  mistake  in  the 
price  paid  for  property,  even  though 
they  knew  all  about  the  property,  nor 
are  they  liable  because  they  pay  the 
purchase  price  after  discovering  de- 
fects in  the  property,  time  being  given 
to  the  vendors  to  remedy  the  defects. 
Lagunas,  etc.  Co.  Ltd.  v.  Lagunas  Syn- 
dicate, Ltd.,  [1899]  2  Ch.  392.  A  com- 
mittee to  which  the  board  refers,  as 
auditors,  the  reports  of  the  secretary, 
are  not  liable  for  embezzlement  of 
the  secretary  not  discovered  by  them, 
it  appearing  that  such  committee  were 
not  directors  or  officers  and  that  the 


responded  with  the  items  upon  the 
books  of  the  company.  Alpena,  etc. 
Assoc.  V.  Denison,  121  Mich.  159 
(1899).  In  the  case  of  San  Pedro,  etc. 
Co.  V.  Reynolds,  121  Cal.  74  (1898), 
a  general  manager  was  held  liable 
for  negligence  leading  to  embezzle- 
ment on  the  part  of  the  bookkeeper. 
Where  the  board  of  directors  allow 
an  illegal  preference  to  one  director 
they  are  personally  liable  to  other 
creditors  to  the  extent  of  such  pref- 
erence, and,  even  though  one  of  them 
resigns,  the  liability  continues  for  the 
benefit  of  past  as  well  as  future  cred- 
itors. Nix  V.  Miller,  26  Colo.  203 
(1899).  Where  a  lease  of  a  street 
railway  has  been  made,  in  accordance 
with  the  vote  of  the  stockholders  and 
directors,  a  stockholder  cannot  hold 
the  directors  personally  liable  for  not 
informing  the  stockholders  of  an  offer 
to  purchase  the  property,  it  not  being 
shown  that  the  offer  was  from  a  re- 
sponsible party  or  that  it  would  have 
made  any  difference  in  the  stockhold- 
ers' action.  Strunk  v.  Owen,  199  Pa. 
St.  78    (1901). 

3  The  leading  case  on  the  liability 
of  directors  for  negligence  is  Charita- 
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ness  at  meetings  of  the  directors,  or  if  they  regularly  fail  to  attend 
such  meetings.     They  must  exercise  a  reasonable  amount  of  diligence 


ble  Corp.  v.  Sutton,  2  Atk.  400  (1742). 
The  most  important,  recent,  and  fully- 
considered  case,  however,  is  Briggs  v. 
Spaulding,  141  U.  S.  132  (1891),  where 
the  supreme  court  of  the  United  States 
laid  down  rules  (pp.  147,  151,  152) 
which  very  largely  exempt  directors 
in  national  banks  from  any  liability 
whatsoever.  In  North  Hudson,  etc. 
Assoc.  V.  Childs,  82  Wis.  460,  476,  477 
(1892),  the  court  said  that  an  officer 
is  "responsible  only  for  a  failure  to 
bring  to  the  discharge  of  his  duties 
such  degree  of  attention,  care,  skill, 
and  judgment  as  are  ordinarily  used 
and  practiced  in  the  discharge  of  such 
duties  or  employments;  the  degree  of 
care,  skill,  and  judgment  depending 
upon  the  subject  to  which  it  is  to  be 
applied,  the  particular  circumstances 
of  the  case,  and  the  usages  of  the 
business."  The  court  also  said: 
"Where  they  have  not  profited  per- 
sonally by  their  bad  management,  or 
appropriated  any  of  the  property  of 
the  corporation  to  their  own  use, 
courts  of  equity  treat  them  with  in- 
dulgence. Were  a  more  rigid  rule 
to  be  applied,  it  would  be  difficult  to 
get  men  of  character  and  pecuniary 
responsibility  to  fill  such  positions." 
In  Percy  r.  Millaudon,  8  Mart  (La.) 
68  (1829);  s.  c,  3  La.  568,  the  court 
said:  "If  nothing  has  come  to  their 
knowledge  to  awaken  suspicion  of  the 
fidelity  of  the  president  and  cashier, 
ordinary  attention  to  the  affairs  of 
the  institution  is  sufficient.  If  they 
become  acquainted  with  any  fact  cal- 
culated to  put  prudent  men  on  their 
guard,  a  degree  of  care  commensurate 
with  the  evil  to  be  avoided  is  required, 
and  a  want  of  that  care  certainly 
makes  them  responsible."  This  case 
also  holds  that  directors  are  not  liable 
for  errors  of  judgment  unless  they  are 
grossly  wrong.  United  Society,  etc. 
V.  Underwood,  9  Bush  (Ky.),  609 
(1873),  holding  that  the  director  must 


use  ordinary  diligence;  Williams  v. 
Gregg,  2  Strobh.  Eq.  (S.  C.)  297 
(1848).  In  Richards  v.  New  Hamp- 
shire Ins.  Co.,  43  N.  H.  263  (1861), 
the  court  said:  "The  rule  is  a  just  one 
that  an  agent  is  bound  to  apply  the 
same  diligence  to  obtain  payment  of 
debts  in  his  care  that  he  does  to  re- 
cover his  own."  In  Land  Credit  Co. 
V.  Fermoy,  L.  R.  5  Ch.  App.  763 
(1870),  rev'g  L.  R.  8  Eq.  7,  an  attempt 
was  made  to  hold  liable,  for  negli- 
gence, directors  who  innocently  ap- 
proved of  a  loan  which  in  reality  had 
not  been  made,  but  the  money  had 
been  used  by  other  directors  for 
speculative  purposes.  See  also  Re 
Railway  Imp.  Co.,  42  L.  T.  Rep.  206 
(1880);  Scholefield's  Case,  17  W.  N. 
22  (1882);  British,  etc.  Ass.  Co.,  L. 
R.  14  Ch.  D.  335  (1880).  In  Dunn 
V.  Kyle,  14  Bush  (Ky.),  134  (1878), 
where  a  cashier  had  embezzled  the 
funds  of  the  bank,  the  court  said: 
"Bad  faith  or  gross  negligence  is  cer- 
tainly necessary  to  render  the  director 
liable  to  a  stockholder  in  a  case  like 
this."  The  court  also  approved  of 
the  rule  given  in  Morse  on  Banking, 
p.  117,  to  the  effect  that,  "for  excusa- 
ble mistakes  concerning  the  law,  and 
for  many  errors  strictly  of  discretion, 
they  are  not  liable.  Though  in  cases 
in  which  their  action  has  been  so 
grossly  ill-advised  as  to  warrant  the 
imputation  of  fraud,  or  to  show  a 
want  of  the  knowledge  absolutely  nec- 
essary for  the  performance  of  their 
duties,  so  great  that  they  were  not 
justified  in  assuming  the  office,  they 
may  be  held  responsible."  The  mere 
fact  that  loans  by  a  bank  turn  out 
to  have  been  unwise  and  hazardous 
dees  not  render  the  director  liable 
therefor  Witters  v.  Sowles,  31  Fed. 
Rep.  1  (1887).  Bank  directors  can- 
not be  held  liable  for  negligence  in 
loans,  etc.,  at  the  suit  of  a  stockholder, 
where  they  have  used  ordinary  care 
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and  care.     A  director  who  is  not  present  at  a  meeting  cannot  be 
charged  for  an  illegal  loan  anthorized  at  such  meeting.     Directors 


and  acted  in  good  faith.  Jones  v. 
Johnson,  86  Ky.  531  (1888).  In  order 
to  render  bank  directors  liable,  in  an 
action  of  deceit,  for  a  false  statement 
as  to  the  condition  of  the  bank,  there- 
by inducing  deposits,  it  must  be  shown 
that  they  knew  the  statement  to  be 
false  and  not  merely  that  they  should 
have  known  it.  Pieratt  v.  Young,  49 
S.  W.  Rep.  964  (Ky.  1899).  In  a  suit 
by  a  receiver  to  hold  oflBcers  liable 
for  negligence  it  is  no  defense  that 
the  directors  knew  of  the  mode  in 
which  the  business  was  transacted. 
New  Haven  T.  Co.  v.  Doherty,  74  Conn. 
353  (1902).  Under  the  Indiana 
statute  directors  in  a  bank  are  liable 
for  gross  inattention  to  business.  Cod- 
dington  v.  Canaday,  157  Ind.  243 
(1901).  The  fact  that  a  by-law  of 
a  bank  requiring  the  directors  to 
examine  the  bank  every  three  months 
has  been  long  disregarded  does  not 
raise  a  presumption  of  repeal  and 
does  not  release  the  directors  from 
liability  for  negligence  leading  to  a 
defalcation.  Campbell  v.  Watson,  62 
N.  J.  Eq.  396  (1901).  For  the  mere 
failure  of  bank  directors  to  exercise 
ordinary  diligence  in  the  management 
of  the  bank  they  cannot  be  held  liable 
by  general  creditors.  Union  Nat. 
Bank,  etc.  v.  Hill,  148  Mo.  380  (1899). 
The  directors  of  a  bank  are  entitled 
to  accept  statements  made  by  dis- 
count or  examining  committees.  Stone 
V.  Rottman,  183  Mo.  552  (1904).  The 
directors  of  a  banking  corporation  are 
not  liable  to  its  creditors  for  violation 
or  neglect  of  duty,  there  being  no 
deceit.  Hart  v.  Hanson,  14  N.  Dak. 
570  (1905).  Where  the  statutes  ren- 
der directors  liable  for  intentional 
neglect,  it  is  no  defense  that  they 
believed  the  president  to  be  honest 
and  competent  and  left  the  manage- 
ment to  him.  Fletcher  v.  Eagle,  74 
Ark.  585  (1905).  Directors  in  a  bank 
are  liable  for  losses  due  to  the  care- 


lessness and  mismanagement  of  the 
executive  officers  to  whom  the  direct- 
ors turned  over  the  management, 
without  exercising  ordinary  care  and 
prudence  in  supervising  their  action. 
Warren  v.  Robison,  19  Utah,  289 
(1899);  s.  c,  70  Pac.  Rep.  989  (1902). 
The  case  of  Re  Cardiff  Sav.  Bank, 
[1892]  2  Ch.  100,  is  an  example  of  one 
mode  of  doing  business.  The  Marquis 
of  Bute  was  made  president  of  a  sav- 
ings bank  at  the  age  of  six  months. 
He  continued  to  be  president  from 
1848  until  1886.  During  this  time  he 
attended  one  meeting,  in  1869.  His 
name,  however,  always  appeared  in 
the  pass-books,  annual  reports,  and 
circulars.  He  paid  no  attention  what- 
soever to  the  bank.  It  transpired  in 
1886  that  the  deceased  actuary  of  the 
bank  had  defrauded  it  of  a  great  deal 
of  money.  The  court  held  that  the 
marquis  was  not  liable.  The  duty 
of  an  auditor  is  to  examine  the  books, 
ascertain  their  correctness,  and  pre- 
pare a  balance  sheet  showing  the 
company's  financial  position  at  the 
time  he  is  appointed,  but  he  is  bound 
to  use  only  a  reasonable  amount  of 
care  and  skill,  varying  according  to 
the  case.  Be  Kingston  Cotton  Mill  Co., 
[1896]  2  Ch.  279.  A  director  who  is 
habitually  absent  from  meetings  of 
the  boaid  may  be  liable  for  the  acts 
of  the  board.  Schout  v.  Conkey,  etc. 
Assoc,  87  Hun,  568  (1895);  aff'd, 
156  N.  Y.  668. 

The  law  on  this  subject  is  ably  and 
clearly  set  forth  by  Mr.  Justice  Earl, 
in  Hun  v.  Gary,  82  N.  Y.  65  (1880). 
C/.  Van  Dyck  v.  McQuade,  86  N.  Y. 
38  (1881).  See  also  Scott  v.  Depeyster, 
1  Edw.  Ch.  513  (1832);  Litchfield  v. 
White,  3  Sandf.  Super.  545  (1850); 
Liquidators,  etc.  v.  Douglas,  32  Scot. 
Jur.  212  (1860);  Spering's  Appeal,  71 
Pa.  St.  11  (1872),  an  important  case, 
and  one  which  is  frequently  spoken 
of    as    the    leading    case    herein.      A 
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who  continue  an  officer  in  office  after  he  has  squandered  the  assets 
are  liable  for  further  losses  by  him,  and  they  are  liable  for  failure  to 
renew  his  bond  when  it  ran  out.^ 

The  directors  are  not  bound  to  examine  the  books  of  the  com- 
pany, nor  to  investigate  the  mode  of  living  of  their  employees.  But 
they  are  required  to  attend  the  directors'  meetings  with  reasonable 
regularity;  to  have  statements  of  the  business  made  to  them;  to 
object  to  the  transaction  of  important  business  without  the  knowl- 
edge and  consent  of  the  board  of  directors;  to  examine  with  rea- 


dii'ector  who  trusts  everything  to  the 
other  directors,  or  who  performs  all 
acts  as  a  mere  man  of  straw,  is  liable. 
Joint-Stock  Discount  Co.  v.  Brown,  L. 
R.  8  Eq.  404,  405  (18G9).  See  also 
Williams  r.  McKay,  40  N.  J.  Eq.  189 
(1885);  Ackerman  i\  Halsey,  37  N. 
J.  Eq.  356  (1883);  aff'd,  Halsey  v. 
Ackerman,  38  N.  J.  Eq.  501;  Mutual, 
etc.  Bank  r.  Bosseiux,  3  Fed.  Rep.  817 
(1880).  That  directors  are  not  liable 
for  the  fraud  or  misconduct  of  co- 
directors,  see  Movius  r.  Lee,  30  Fed. 
Rep.  298  (1887);  aff'd,  141  U.  S.  132. 
Directors  are  not  liable  for  gross  neg- 
ligence in  buying  out  a  business  where 
the  corporation  was  organized  for  the 
express  purpose  of  buying  out  that 
business.  Overend,  etc.  Co.  v.  Gibb, 
L.  R.  5  H.  L.  480  (1872).  Where 
loans  without  securities  are  improper- 
ly made,  and  the  guilty  directors  are 
liable  therefor,  a  director  who  did  not 
participate  is  nevertheless  liable,  if 
he  does  not  take  steps  to  remedy  the 
matter  as  soon  as  he  learns  of  it. 
Jackson  v.  Munster  Bank,  15  L.  R. 
Ir.  356  (1885).  After  a  director  sends 
in  a  letter  of  resignation  he  is  not 
liable  for  the  wrongful  acts  of  the 
directors,  even  though  no  attention 
is  paid  to  his  letter.  Perry's  Case,  34 
L.  T.  Rep.  716  (1876).  In  the  case 
of  Movius  V.  Lee,  30  Fed.  Rep.  298, 
307  (1887);  aff'd,  141  U.  S.  132,  the 
court  held,  reviewing  the  cases,  that 
"there  is  no  case  which  has  been  cited 
or  observed  in  which  it  has  been  de- 
cided that  a  director  of  a  corporation 
was  liable  to  make  good  a  loss  occa- 
sioned   by   the    fraud    or   misconduct 


of  a  co-director,  in  which  he  had  no 
part,  and  which  was  perpetrated  with- 
out his  connivance  or  knowledge.  .  .  . 
It  is  nowhere  adjudged  that  all  must 
always  act,  or  that  they  must  not 
trust  one  another  to  act,  or  that  they 
are  liable  for  the  mere  omission  to 
watch  and  restrain  the  others,  with- 
out wrong  intention  on  their  own  part, 
or  actual  knowledge  of  the  wrong  on 
the  part  of  the  others."  Directors  are 
required  to  use  such  care  and  dili- 
gence as  a  prudent  man  exercises  in 
his  own  affairs.  If  he  utterly  neglects 
his  duties  he  is  liable.  Horn,  etc.  Co. 
r.  Ryan,  42  Minn.  196  (1889).  Mis- 
feasance is  such  non-feasance  as  is 
negligence  amounting  to  a  breach  of 
trust.  Liability  for  negligence  can- 
not be  imputed  to  directors  unless  it 
is  gross  negligence  resulting  in  loss. 
To  constitute  gross  negligence  there 
must  be,  first,  a  plain  duty  to  do  or 
abstain  from  a  particular  thing;  sec- 
ondly, such  abstention  or  such  action 
as  the  court  would  be  justified  in 
holding  to  be  mischievous  or  reckless. 
When  a  duty  incumbent  on  the  direct- 
ors has  not  been  performed,  the  bur- 
den of  proving  gross  negligence  is  on 
those  who  allege  that  conclusion; 
but  where  the  facts  establish  gross 
negligence,  but  at  the  same  time  show 
that  it  is  possible  or  likely  that  a 
satisfactory  explanation  ought  to  be 
forthcoming,  the  burden  of  proof  is 
shifted.  Re  Liverpool,  etc.  Assoc,  62 
L.  T.  Rep.  873   (1S90). 

1  Murphy  v.  Penniman,  66  Atl.  Rep. 
282  (Md.  1907). 
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sonable  care  tlie  reports  and  matters  of  "business  brought  before 
them;  and  not  to  shut  their  eyes  to  obvious  objections  to  the  busi- 
ness transactions  and  general  condition  of  the  corporation,  or  to  the 
character  and  well-known  reputation  of  the  employees.  The  failure 
of  a  national  bank  director  to  perform  his  duty,  as  required  by  the 
act  of  congress,  subjects  him  to  damages  only  when  he  knowingly 
violated  the  national  banking  act  as  specified  in  the  act,  and  there  is 
no  common  law  liability.^  In  England  it  is  held  that  a  salaried  bank 
president  is  not  liable,  even  though  he  publishes  accounts  which  do 
not  correctly  state  the  actual  condition  of  the  bank,  it  being  shown 
that  the  account  was  prepared  by  the  cashier  and  audited  by  inde- 
pendent auditors,  and  that  the  president  acted  in  good  faith,^  The 
I^ew  York  court  of  appeals  has  said:  "The  law  is  settled  in  this  state 
that  directors  of  monetary  corporations  are  held  to  the  same  degree 
of  care  that  men  of  ordinary  prudence  exercise  in  regard  to  tlieir  own 
affairs."  ^  On  the  other  hand,  in  Missouri  it  is  held  that  a  director  is 
not  bound  to  exercise  the  care  he  exercises  in  his  o^\^l  business,  but 
only  such  care  as  a  reasonably  prudent  man  would  exercise  under  the 
same  circumstances.'*  When  a  director  has  knowledge  that  an  unau- 
thorized act  is  being  done,  he  cannot  escape  liability,  however  inno- 
cent he  may  be,  unless  he  prevents  the  act  by  his  protest,  or  files  a  bill 
in  equity  to  remedy  the  wrong.^ 

1  Yates  V.  Jones  Nat.  Bank,  206  U.  4  Stone  v.  Rottman,  183  Mo.  552 
S.  158    (1907),   rev'g  105  N.  W.  Rep.     (1904). 

287.  5  Cassidy  r.  Uhlmann,  170  N.  Y.  505 

2  Prefc-ntaine  v,  Grenier,  95  L.  T.  (1902);  Joint-Stock  Discount  Co.  v. 
Rep.  623  (1906).  A  director  and  offi-  Brown,  L.  R.  8  Eq.  381,  402  (1869); 
cer  of  a  bank  cannot  avoid  liability  Ashhurst  v.  Mason,  L.  R.  20  Eq.  225 
for  negligence  on  the  ground  that  (1875).  That  a  director  is  not  in 
he  did  not  know  of  matters  which  it  general  liable  for  misdeeds  of  subordi- 
was  his  duty  to  know.  Elliott  v.  Farm-  nate  corporate  agents,  see  Bath  v. 
ers'  Bank,  etc.,  57  S.  E.  Rep.  242  Caton,  .S7  Mich.  199  (1877);  Bacheller 
(W.  Va.  1907).  V.  Pinkham,  68  Me.  253  (1878);  Nich- 

sHanna    v.    Lyon,    179    N.    Y.    107  olson  t?,  Mounsey,  15  East,  384  (1812) ; 

(1904).     Directors  in  a  bank  cannot  Stone    t\    Cartwright,    6    T.    R.    411 

be  held  liable  for  loss  made  by  the  (1795);  Hewett  v.  Swift,  85  Mass.  420 

cashier    where    they    have    exercised  (1862).     Cf.  Weir  v.  Barnett,  L.  R.  3 

reasonable  supervision  and  the  same  Exch.  D.  32,  238   (1878).     But  knowl- 

degree    of    care    which    is    used    by  edge  obtained  by  the  director  pnevious 

ordinarily   careful    and   prudent   men  to  becoming  such  does  not  compel  him 

under  the  same  circumstances.   Mason  to  act.     Re  Forest,  etc.  Co.,  L.  R.  10 

V.  Moore,  73  Ohio  St.  275   (1906).  Ch.  D.  450  (1878). 
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CHAPTEE  XLIII. 

THE  POWER  OF  VARIOUS  OFFICERS  AND  AGENTS  TO  CONTRACT 
FOR  A  CORPORATION,  AND  THE  MODE  OF  DRAWING  AND  EXE- 
CUTING CORPORATE  CONTRACTS  — ADMISSIONS  AND  NOTICE. 


§  704.  Under  what  circumstances  is 
a  corporation  bound  by  a 
contract  made  in  its  name. 

A.  POWER     OF     PROMOTERS,      STOCKHOLD- 

ERS, DIRECTORS,  EXECUTIVE  COM- 
MITTEE, PRESIDENT,  SECRETARY. 
TREASURER,  CASHIER,  GENERAL 
MANAGER,  AND  MISCELLANEOUS 
AGENTS  TO  CONTRACT  FOR  A  COR- 
PORATION. 

705-707.  Promoters — Their  liability 
and  the  liability  of  the  cor- 
poration and  subscribers. 

708-711.  Stockholders — Their  power 
to  make  by-laws  and  con- 
tracts, expel  members  and 
remove  directors. 

712-714.  Directors: 

Their  power  to  contract. 
Ratification  by  directoi-s. 
De  facto  directors. 
Directors'     meetings,     call 

quorum. 
Their    minute-book    as    evi- 
dence. 

715.  Executive  committee. 

716.  President. 

717.  Secretary  and  treasurer. 

718.  Cashier. 

719.  General  manager   and   superin- 

tendent. 

720.  Subordinate  agents. 

B.  THE    FORM    OF    CORPORATE    CONTRACTS 

C  ORPORATE      SEAL — DRAFTING, 

SIGNING,  AND  SEALING — LIABILITY 
OF  OFFICERS  ON  CONTRACTS  IRREGU- 
LARLY   EXECUTED. 


§  721.  Ordinary  corporate  contracts, 
by  the  modern  rule,  need 
not  be  under  seal. 

722.  Method     of    drafting,    signing, 

sealing,  and  acknowledging 
a  corporate  contract — 'Proof 
of  seal  land  authority  to 
attach  it. 

723.  Corporate     instruments     made 

out  in  the  name  of  an  offi- 
cer or  agent  instead  of  in 
the  name  of  the  corporation 
may  be  enforced  by  or 
against  the  corporation. 

724.  Liability  of   officers   on    irregu- 

larly executed  instruments. 

725.  Charter     and     by-law     require- 

ments as  to  manner  of  exe- 
cuting corporate  contracts — 
Right  of  party,  contracting 
with  corporation,  to  rely  on 
proper  corporate  action  hav- 
ing been  taken. 

C.    ADMISSIONS   OF  OFFICERS  AND   NOTICE 
TO  OFFICERS. 

726.  When  is  the  corporation  bound 

by  its  officers'  or  agents'  ad- 
missions ? 

727.  Notice    to    the    corporation    by 

notice  to  the  officers — Cor- 
porate books  as  evidence 
against  directors  and  stock- 
holders —  Notice  of  fraud 
perpetrated  on  the  corpora- 
tion. 


§  TO-i.     Under  what  circumstances  is  a  corporation  hound  by  a 

contract  made  in  its  name — The  three  tests  for  determining  ivhether 

a  contract  may  be  enforced  against  a  corporation.  — In  determining 

Avhether  a  contract  may  be  enforced   against  a  corporation,   three 

things  are  to  be  considered.     First,   did  the  corporation  have  the 

power  to  enter  into   such   a  contract  ?     Second,   was   the  contract 

entered  into  by  a  duly-authorized  agent  of  the  corporation  ?     Third, 

was  the  contract  drawn,  signed,  and  sealed  in  a  form  which  binds 

the  corporation  ? 
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The  first  of  these  questions  has  been  already  treated  in  the  pre- 
ceding chapters  of  this  book.^ 

There  is  an  infinite  variety  of  contracts  which  the  corporation 
may  enter  into,  and  the  great  mass  of  law  on  this  subject  is  con- 
stantly being  increased  by  new  decisions.  A  corporation  may  enter 
into  any  contract  which  is  within  its  express  or  implied  powers. 
And  even  a  contract  which  is  not  within  the  express  or  implied 
powers  of  the  corporation  is  sometimes  enforced  against  it  or  in  its 
behalf  wdien  one  party  to  the  contract  has  already  performed,  or 
when  the  parties  cannot  be  restored  to  their  original  positions.^ 

The  second  and  third  tests  of  whether  a  contract  is  enforceable 
against  a  corporation  are  considered  in  this  chapter. 

A.  POWER  OF  PROMOTERS^  STOCKHOLDERS^  DIRECTORS,  EXECTTTIVE 
COMMITTEE,  PRESIDENT,  SECRETARY,  TREASURER,  CASHIER, 
GENERAL  MANACxER,  AND  MISCELLANEOUS  AGENTS  TO  CONTRACT 
FOR  A  CORPORATION,  AND  CONTRACTS  BINDING  ON  THE  CORPORA- 
TION BY  RATIFICATION. 

§705.  Promoters  —  Liability  to  strangers,  to  the  corporation, 
and  to  subscribers  for  stock— Liability  to  subscribers  herein— Con- 
tribution  — Liability  of  the  corporation  herein  to  strangers  and  to 
promoters. — A  promoter  is  a  person  who  brings  about  the  incor- 
poration and  organization  of  a  corporation.  He  brings  together 
the  persons  who  become  interested  in  the  enterprise,  aids  in  pro- 
curing subscriptions,  and  sets  in  motion  the  machinery  which  leads 
to  the  formation  of  the  corporation  itself.^  The  "flotation"  of  a 
property  means  a  sale  thereof  at  a  profit  to  a  substantial  company.* 

1  See  particularly  clis.  XL,  and  XLI,  extraordinarily  sanguine,  desperately 
supra.  pugnacious,  generous  as  a  prince,  and 

2  See  ch.  XL,  supra.  possessing  no  degree  of  caution  what- 

3  Quoted  and  approved  in  Dicker-  ever.  His  ambition  was  to  make  mill- 
man  V.  Northern  T.  Co.,  176  U.  S.  181,  ions."  Promoters  are  "the  persons 
203  (1900),  and  Burbank  v.  Dennis,  who  undertake  to  form  and  set  going 
101  Cal.  90  (1894).  An  interesting  a  company  with  reference  to  a  given 
description  of  the  "promoter"  is  given  project."  First,  etc.  Co.  v.  Hildebrand, 
by  Judge  Lurton,  in  McMullen  v.  103  Wis.  530  (1899).  A  trust  com- 
Ritchie,  64  Fed.  Rep.  253,  260  (1894),  pany  receiving  subscriptions  to  the 
as  follows:  "He  was  a  man  of  great  stock  of  a  corporation  and  issuing 
ability,  enormous  energy,  and  a  tower-  receipts  therefor,  to  the  effect  that 
ing  ambition  for  great  enterprises.  As  upon  payment  the  party  should  re- 
a  promoter  or  'boomer'  he  seems  to  ceive  from  the  trust  company  a  cer- 
be  unrivaled;  a  man  of  large  general  tificate  for  the  stock  in  the  proposed 
information   and   robust  constitution,  corporation,   may   be   liable   for   mis- 


4  Torva,    etc.    Syndicate   r.  Kelly,    [1900]  A.  C.  612. 
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Tlicre  has  been  great  difficulty  in  determining  who  is  to  be  con- 
sidered a  promoter  and  who  is  not.  As  regards  the  liability  to 
Btrangers,  however,  it  seems  that  every  one  is  liable  herein  as  a  pro- 
moter who  induces  such  stranger  to  act  in  expectation  of  payment 
from  the  prosj^ective  corporation.  Having  induced  the  party  to  act, 
the  promoter  must  see  that  he  is  paid. 

In  America  the  question  of  the  liability  of  promoters  to  persons 
who  have  performed  services  or  entered  into  contracts  relative  to 
a  prospective  corporation  has  rarely  arisen.  But  in  England  this 
question  has  frequently  been  passed  upon.  In  general  the  promoter 
of  a  prospective  coi*poration  is  liable  for  services  rendered  by  others 
who  are  employed  as  clerks,  engineers,  or  in  a  similar  capacity  in  the 
work  of  promoting  the  enterprise.^ 


statements  in  the  prospectus  whicli 
had  been  issued  by  the  promoters. 
McClure  v.  Central  Trust  Co.,  165  N. 
Y.  108  (1900).  In  England  the  word 
"promoters"  is  often  used  in  special 
acts  of  incorporation  in  place  of  the 
word  "incorporators."  Marshall  f. 
South  Staffordshire  Tramways  Co., 
[1895]  2  Ch.  36.  For  definitions  of 
a  promoter,  in  reference  to  his  liabil- 
ity to  the  corporation  itself,  see  §  651, 
supra.  It  has  recently  been  well  said: 
"The  business  promoter  seems  tempo- 
rarily to  have  fallen  into  disrepute. 
He  is  regarded  with  the  same  suf- 
ferance and  suspicion  as  was  the 
financier  in  the  fifteenth  century. 
There  may  be  some  ground  for  this 
suspicion.  In  itself,  however,  the  task 
of  a  promoter  is  not  only  essential 
for  industrial  progress,  but  it  de- 
mands for  its  successful  exercise  a 
high  grade  of  intelligence  and  judg- 
ment. It  is  he  who  seeks  out  new 
opportunities  for  investment,  who 
formulates  plans  for  working  those 
opportunities,  and  who  so  organizes 
the  conditions  and  forces  at  his  dis- 
posal as  to  give  market  value  to  an 
enterprise  which  first  existed  as  an 
idea  in  his  mind." 

1  Promoters  of  a  corporation  organ- 
ized but  not  used  may  be  liable  on 
a  debt  incurred  by  one  of  them,  with 
the  knowledge  of  the  others,  in  con- 
nection with  the  enterprise.    Ijams  i\ 


Andrews,  151  Fed.  Rep.  725  (1907). 
The  promoters  may  be  liable  for  roy- 
alties according  to  contract,  even 
though  they  organized  a  corporation 
which  did  all  the  business.  American 
Paper  Bag  Co.  v.  Van  Nortwick,  52 
Fed.  Rep.  752  (1892).  Promoters  are 
liable  for  goods  ordered  and  delivered 
for  a  corporation  that  is  never  or- 
ganized. Hub  Pub.  Co.  V.  Richardson, 
13  N.  Y.  Supp.  665  (1891).  Where 
the  individuals  who  intend  to  incor- 
porate a  company  employ  an  attorney 
and  authorize  him  to  contract  for 
printing,  they  are  personally  liable 
for  the  printing  bill.  Hersey  v.  Tully, 
8  Colo.  App.  110  (1896).  Promoters 
may  be  liable  on  a  contract  to  pay  a 
commission  to  a  person  obtaining 
subscriptions  to  the  stock  of  the  com- 
pany. Pratt  V.  Finkle,  99  Ga.  616 
(1896).  A  promoter  is  liable  for  pre- 
liminary debts  incurred.  Sandusky 
Coal  Co.  V.  Walker,  27  Out.  (Can.) 
677  (1896).  Where  the  promoters 
after  incurring  debts  abandoned  the 
enterprise,  each  one  of  them  is  liable 
foF  at  least  his  proportionate  part  of 
such  debts.  Roberts  Mfg.  Co.  v. 
Wright,  62  Minn.  337  (1895).  The 
secretary  of  a  prospective  company 
ordering  advertisements  is  liable  for 
the  same,  though  he  orders  as  "sec- 
retary pro  tern."  Hopcroft  v.  Parker, 
16  L.  T.  Rep.  561  (1867).  An  archi- 
tect employed  by  one  of  the  promot- 
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Where,  however,  the  owner  of  land,  with  knowledge  that  several 
parties  contemplate  forming  a  corporation,  makes  a  lease  to  one  of 


ers  may  liold  the  promoters  liable, 
the  scheme  having  been  abandoned, 
and  he  may  file  a  lis  pendens  on  land 
which  the  promoter  intended  to  turn 
into  the  corporation  for  stock.  Fried- 
man V.  Janssen,  66  S.  W.  Rep.  752 
(Ky.  1902).  A  committee  appointed 
at  a  public  meeting  of  mechanics  to 
carry  out  certain  things  are  person- 
ally liable  for  the  wages  of  workmen 
employed  by  them.  McCartee  v. 
Chambers,  6  Wend.  649  (1831).  The 
chairman  of  the  promoters  who  signs 
the  prospectus  may  by  the  jury  be 
held  to  have  authorized  the  expense 
of  printing,  and  is  liable  personally. 
Riley  v.  Packington,  L.  R.  2  C.  P.  536 
(1867).  In  Collingwood  v.  Berkeley, 
15  C.  B.  (N.  S.)  145  (1863),  a  director 
who  allowed  his  name  to  be  used  as 
such  for  a  proposed  company  was 
held  liable  for  a  passage  ticket  which 
was  purchased  on  a  representation  of 
the  secretary  that  the  company  would 
be  organized.  That  the  interested 
parties  may  be  liable  to  the  attorney 
of  the  provisional  committee  of  a 
company  which  is  abandoned  before 
incorporation,  see  Parsons  v.  Spoouer, 
5  Hare,  102  (1846).  A  promoter  who 
employs  a  person  in  behalf  of  a  pro- 
posed company  is  liable.  Bell  v.  Fran- 
cis, 9  Car.  &  P.  66  (1839).  A  local 
committee  to  form  a  company  are 
liable  to  their  secretary.  They  are  not 
allowed  to  say  that  he  must  look  to 
the  corporation  for  pay.  Kerridge  v. 
Hesse,  9  Car.  &  P.  200  (1839).  A 
promoter  is  liable  personally  on  con- 
tracts made  by  him  in  behalf  of  the 
company  with  third  persons,  and  his 
liability  is  not  released  by  the  sub- 
sequent adoption  of  the  contract  by 
the  company.  Kilner  v.  Baxter,  L.  R. 
2  C.  P.  174  (1866);  Scott  v.  Embury, 
L.  R.  2  C.  P.  255  (1867).  The  question 
of  whether  a  surveyor  employed  by 
promoters  can  look  to  them  for  com- 
pensation,   the    company   not    having 


been  formed,  is  for  the  jury,  consider- 
ing all  the  facts  of  the  employment. 
Higgins  V.  Hopkins,  3  Exch.  163 
(1848).  If  he  was  present  when  the 
promoters  resolved  that  they  should 
not  be  liabJe  he  cannot  recover  from 
them.  Landman  v.  Entwistle,  7 
Exch.  632  (1852).  In  Lake  v.  Argyle, 
6  Q.  B.  477  (1844),  it  was  left  to  the 
jury  to  decide  whether  the  president 
of  a  proposed  corporation  thereby 
held  himself  out  as  liable  on  a  con- 
tract made  by  an  agent  of  the  pro- 
posed company.  It  is  a  question  for 
the  jury  whether  the  president  of  a 
proposed  corporation  is  liable.  Wood 
V.  Argyle,  6  M.  &  Gr.  928  (1844).  Per- 
sons induced  to  subscribe  for  bonds 
on  misrepresentations  are  not  liable 
to  advertisers,  even  though  from  the 
former's  subscriptions  the  advertising 
expense  was  to  be  paid.  Barron  v. 
International  T.  Co.,  184  Mass.  440 
(1903).  Allowing  one's  name  to  be 
used  as  a  director  and  suggesting  that 
advertising  be  done  does  not  render 
a  person  liable  for  the  advertising. 
Burbridge  v.  Morris,  3  H.  &  C.  664 
(1865).  A  promoter  is  not  liable  on 
a  contract  made  before  he  joined  in 
the  enterprise,  though  the  contract  is 
performed  afterwards.  Newton  v. 
Belcher,  12  Q.  B.  921  (1848).  A  pro- 
moter is  not  liable  on  contracts  made 
in  writing  before  he  became  such. 
Beale  v.  Mouls,  5  Ry.  &  Can.  Cas.  105 
(1847).  Where  after  adopting  articles 
of  incorporation  some  of  the  parties 
withdraw  and  take  no  further  part, 
they  are  not  liable  for  the  expense 
of  the  subsequent  incorporation. 
Middle  Branch,  etc.  Co.  v.  Jones,  115 
N.  W.  Rep.  3   (Iowa,  1908). 

A  person  contracting  with  a  part- 
nership may  hold  the  partners  liable, 
although  he  knew  that  their  articles 
provided  for  incorporation  and  they 
afterwards  did  incorporate.  Witmer 
r.     Schlatter,    2    Rawle     (Pa.),    359 
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such  promoters,  the  intent  being  that  the  lease  ehall  be  assumed  by 

the   corporation,    ho   cannot   hold  the    individual   taking    the   lease 

(1830).     But    the    rule    is   otherwise  jury  to  say  whether  a  provisional  di- 
where  the   party  allows  the   account  rector    is    liable    for    advertisements 
to  be  transferred  to  the  corporation  which  he  authorized  the  secretary  to 
and  then  carries  on   a  long  running  publish    at    the    secretary's    expense, 
account.     Whitwell  v.  Warner,  20  Vt.  Maddick   v.    Marshall,    17    C.    B.    829 
425     (1848).      Or    where    the     party  (1864),  affirming  16  C.  B.  387.     As  to 
knew   that   he   was  contracting   with  a  provisional  committee-man,  see  also 
the  other  as  an  agent  of  an  unincor-  Williams  r.  Pigott,  2  Exch.  201  (1848). 
porated  association.     Abbott  v.  Cobb,  Merely    allowing    one's    name    to    be 
17  Vt.  593  (1845).    As  to  this  subject  used    as   a   member  of   a   provisional 
of    liability,    see    also     §§  245,    503c,  committee  does  not  render  a  person 
supra,    on    the    liability    of    trustees;  liable  on  contracts  made.     Barker  v. 
§508,   supra,  on  the   liability   of   offi-  Stead,    3    C.    B.    946    (1847);    Patrick 
cars    of    unincorporated    associations;  v.    Reynolds,    1    C.    B.     (N.    S.)     727 
§888,   infra,  on  the  liability   of  com-  (1857).     Nor  is  he  liable  to  an  engi- 
mittee-men,   and   §  724,   infra,  on  the  neer,  although  the  former  took  part 
liability    of    persons   who    sign    their  in    meetings.      Rennie    v.    Wynn,    4 
names  and  add  an  official  title.    Man-  Exch.  691  (1849).    Moreover,  the  per- 
agers  of  a  syndicate  are  not  person-  son  sued  may  show  that  no  personal 
ally  liable  on  their  contracts  as  man-  liability  was  to  be  incurred  and  that 
agcrs  if  the  syndicate  itself  is  known,  the    plaintiff    knew     it.      Rennie    v. 
because  an  agent  of  a  disclosed  prin-  Clarke,  5  Exch.  292    (1850).     It  is  a 
cipal  is  not  so  liable.    Jones  v.  Gould,  question    for    the    jury    whether    the 
123  N.  Y.  App.  Div.   236    (1908).     In  provisional  committee  authorized  and 
England   a   provisional   committee   is  became  liable  on  contracts  made  by 
generally   appointed  by  the  subscrib-  the   managing   committee.      Williams 
ers.    This  committee  is  generally  held  v.  Pigott  5  Ry.  &  Can.  Cas.  544  (1848). 
not  liable.    But  a  committee  of  man-  For  a  case  where  the  provisional  com- 
agement    is    usually    appointed    sub-  mittee  were  held  not  to  have  so  au- 
sequently,  and  this  committee  is  gen-  thorized,  see  Dawson   i'.   Morrison,   5 
erally  held  liable.    That  a  provisional  Ry.  &  Can.  Cas.  62   (1847).     But  Bar- 
committee    is   not   liable,    see   Nevins  rett  v.  Blunt,  2  Car.  &  K.  271   (1846), 
V.   Henderson,   5   Railw.   &   Can.   Cas.  made  it  a  question  for  the  jury.    Bar- 
684    (1848);    Dawson    v.    Morrison,    5  ker  i;.  Lyndon,  2  Car.  &  K.  651  (1847), 
Railw.    &    Can.   Cas.    62    (1847);    Ex  held    the    committee    not   liable.      So 
parte    Roberts,     2    Macn.    &    G.    192  also   Giles   v.    Cornfoot,    2    Car.    &   K. 
(1850);    Carmichael's    Case,    17    Sim.  653  (1847) ;  Griffin  y.  Beverley,  2  Car. 
163  (1850);  Ex  parte  Clarke,  20  L.  J.  &   K.   648    (1847).     In   Bailey  v.   Mc- 
(Ch.)    14    (1851);   Maitland's  Case,   3  Cauley,  13  Q.  B.  815  (1849),  the  court 
Giff.  28   (1S61);   Hall's  Case,  3  De  G.  said  that   it  was  a  question   for  the 
&  S.  214   (1850);  Ex  parte  Stocks,  22  jury  whether  a  committee-man,  i.  e., 
L.  J.  (Ch.)  218  (1853) ;  Tanner's  Case,  a  promoter,  allowed  himself  to  be  held 
5  De  G.  &  S.  182  (1852);  Forrester  v.  out  as  liable,  and  that  if  the  debt  in- 
Bill,    10   Ir.   L.   Rep.   555    (1847);    Ex  curred  was  a  necessary  and  usual  one 
parte    Osborne,    15    Jur.    72     (1851);  he    is   liable.      In  Ex   parte  Cottle,    2 
Burnside    v.    Dayrell,    3    Exch.    224  Macn.  &  G.  185    (1850),  affirmed  s«b 
(1849);  McEwan  17.  Campbell,  2  Macq.  nom.   Norris   v.   Cottle,    2   H.    L.   Cas. 
499    (1857).     Contra,  Lefroy  r.  Gore,  647  (1850),  it  was  held  that  the  mere 
1  Jo.  &  Lat.  571  (1844).    It  is  for  the  fact  of  allowing  one's  name  to  appear 
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personally  liable,  tlie  lease  having  been  assigned  by  such  individual 

as  a  member  of  the  provisional  com-    &   S.  528    (1852),  decided  on  the  au- 
mittee  does  not  render  a  person  liable    thority  of  Upfill's  Case,  but  after  the 


at  law  for  the  debts.  To  same  effect. 
Ex  parte  Roberts,  2  Macn.  &  G.  192 
(1850). 

A  person  who  consents  to  the  use 
of  his  name  as  a  provisional  com- 
mittee to  promote  and  organize  a  com- 


decision  of  Bright  v.  Hutton.  It  can- 
not, however,  be  considered  law.  See 
Ex  parte  Capper,  1  Sim.  (N.  S.)  178 
(1851),  and  Carrick's  Case,  1  Sim. 
(N.  S.)  505  (1851).  Ex  parte  Morri- 
son, 15  Jur.  346,  and  20  L.  J.    (Ch.) 


pany  is  liable,  as  a  partner,  for  the  296   (1851),  decided  on  the  authority 

debt  of  the  committee  for  stationery,  of   UpfUl's   Case,   and    in   effect   over- 

Barnett  v.  Lambert,  15  "M.  &  W.  489  ruled  by   Sharp  and  James's  Case,  1 

(1846).     But  not   where   a  board  of  De  G.,  M.  &  G.  565  (1852).    Nicholay's 

managers  afterwards  takes  charge  and  Case,  15  Jur.  420   (1851),  decided  on 

incurs   the   expense.     Bright   v.   Hut-  the    authority   of   Upfill's   Case.      Ex 

ton,   3    H.   L.    Cas.    341    (1852),   rev'g  parte    Sichell,    1    Sim.     (N.    S.)     187 

1  Sim.   (N.  S.)   602,  and  substantially  (1851),  decided  reluctantly  on  the  au- 

overruling  Hutton  v.  Upfill,   2   H.  L.  thority    of    Upfill's    Case.      Ex   parte 

Cas.  674  (1850).    To  same  effect,  Rey-  Studley,    14    Jur.    539    (1850).      This 

nell  V.  Lewis,  15  M.  &  W.  517   (1846).  case  is  very  briefly   reported,  but   it 

As   to   the   matters   to   be   proved   in  seems  inconsistent  with  such  cases  as 

rendering  a  promoter  liable,  see  Car-  Halls    (3    De    G.    &    S.    214—1850), 


rick's  Case,  1  Sim.  (N.  S.)  505  (1851) 
Lindley,  Partn.    (see  Thompson,   Lia- 
bility   of    Officers,    p.    202),    says    of 
Bright    V.   Hutton,    3    H.    L.   Cas.    341 


Stocks's  (22  L.  J.  (Ch.)  218—1852), 
and  Carrick's  (1  Sim.  (N.  S.)  505— 
1851)." 

A   member   of  the  managing   com- 


(1852),  that  it  overruled  directly  or  mittee  is  liable  where  he  attended  a 
indirectly  the  following  cases:  "Up-  meeting  and  knew  of  the  employment, 
fill's  Case,  2  H.  L.  Cas.  674  (1850);  Norbury's  Case,  5  De  G.  &  S.  423 
Ex  parte  Besley,  2  Macn.  &  G.  176  (1852);  Pearson's  Case,  3  De  G.,  M 
(1850).  This  case  occurs  three  times  &  G.  241  (1852).  Cf.  Sharp  &  James's 
in  the  books.  It  was  first  decided  Case,  1  De  G.,  M.  &  G.  565  (1852). 
by  Vice-chancellor  Knight-Bruce  (3  But  not  if  he  is  unaware  of  his  being 
De  G.  &  S.  224),  who  held  that  Besley  on  the  committee.  Ex  parte  Haight, 
was  not  a  contributory.  This  decision  1  Drew.  484  (1853).  For  a  case  where 
was  appealed  against  and  reversed  promoters  were  held  liable  on  a  con- 
by  Lord  Cottenham  (2  Macn.  &  G.  tract  that  the  company  would  pay 
176).  But  the  appeal  was  reheard  by  certain  damages  to  a  land-owner,  see 
Lord  Truro,  who  affirmed  the  decision  Bland  v.  Crowley,  6  Exch.  522  (1851). 
of  the  vice-chancellor  (3  Macn.  &  G.  In  Webb  v.  London,  etc.  Ry.,  1  De  G., 
287).  The  case  as  reported  in  3  De  G.  M.  &  G.  521  (1852),  reversing  9  Hare, 
&  S.  224,  and  3  Macn.  &  G.  287,  is  still  129,  the  company  was  held  not  liable 
law.  Bright's  Case,  1  Sim.  (N.  S.)  on  such  a  contract.  A  promoter  who 
602  (1851).  This  was  reversed  on  promises  that  an  existing  railway 
appeal  (3  H.  L.  Cas.  341).  Ex  parte  company  will  pay  the  parliamentary 
Brittain,  1  Sim.  (N.  S.)  281  (1851),  expense  of  a  contemplated  new  rail- 
decided  reluctantly  on  the  authority  way  is  not  liable  on  such  promise,  the 
of  Upfill's  Case.  Hole's  Case,  3  De  G.  same  being  illegal  and  contrary  to 
&S.  241  (1850),  decided  on  the  author-  public  policy.  MacGregor  v.  Dover, 
ity  of  Ex  parte  Besley,  2  Macn.  &  G.  etc.  Ry.,  18  Q.  B.  618  (1852).  Where 
176  (1850).    Markwell's  Case,  5  De  G.  no   stock   is  subscribed   for,    but   an 
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to  such  corporation  after  it  was  formed.^  The  promise  of  promoters 
that  the  corporation  will  make  certain  payments  does  not  render  them 
personally  liable  if  such  payments  are  not  made.^  A  loan  of  money 
for  use  in  a  business  which  was  to  be  turned  into  a  corporation  and 
stock  issued  for  such  money  does  not  entitle  the  loaner  to  an  interest 
in  the  business  if  the  corporation  is  not  formed,  but  merely  to  a 
return  of  the  money.^  But  a  promoter,  v/ho  makes  a  contract  to  pur- 
chase, and  gives  a  mortgage  in  his  o\vn  name,  is  personally  liable 
thereon,  even  though  he  was  acting  as  agent  for  a  corporation,  the 
stockholders  of  the  vendor  and  mortgagee  not  knowing  that  he  was 
acting  as  agent."^  A  promoter  who  makes  a  contract  in  behalf  of  the 
corporation  to  be  organized,  is  personally  liable  on  such  contract, 
where  there  is  no  provision  exempting  him  from  liability.^  Even 
though  promoters  send  to  a  person  a  printed  fonn  of  application  for 
stock,  and  he  signs  and  returns  the  same,  this  does  not  obligate  them 

organization  meeting  is  held  and  offi-  poration    are   liable   for   the    rent   if 

cars  elected  and   debts  incurred,  the  the  corporation  is  not  formed,  but  per- 

oflScers    are    liable    for    such    debts,  sons  who  subsequently  subscribe  for 

Whetstone  v.  Crane,  etc.  Co.,  1  Kan.  stock  in  the  proposed  corporation  are 

App.    320    (1S95),  the  ground   of  the  not  liable  on  such  lease.     Kennedy  v. 

decision  being  that  such  officers  are  Fulton,  etc.  Co.,   108   S.  W.  Rep.  948 

merely   promoters.     In   Nova    Scotia,  (Ky.  1908).     See  112  S.  W.  Rep.  242. 

where   a  subscriber  sues  a  promoter  2  Hogadone  v.  Grange,  etc.  Co.,  133 

for   damages   for  fraud   in   obtaining  Mich.   339    (1903). 


for  himself  stock  and  bonds  illegally, 
the  suit  must  be  by  the  corporation, 
or  by  the  stockholder  if  the  corpora- 
tion refuses  to  sue.  Weatherbe  v. 
Whitney,  30  Nova  Scotia  Rep.  49 
(1897).     Such  claim  cannot  be  joined 


3  Fourchy  v.  Ellis,  140  Fed.  Rep.  149 
(1905). 

4  Lewis  V.  Weidenfeld,  114  Mich.  581 
(1897). 

5  O'Rorke  v.  Geary,  207  Pa.  St.  240 
(1903).      Where    a    promoter    agrees 


with    a    personal    claim    for    services    that  a  bill  will  be  paid  by  the  corpo- 
rendered,  etc.    Weatherbe  i\  Whitney,    ration  when   organized   and   the  cor- 


30  Nova  Scotia  Rep.  104   (1897). 

1  Re  Heckman's  Estate,  172  Pa.  St. 
185    (1896).     An    agreement   of   sub- 


poration  has  no  power  to  pay  it,  the 
promoter  is  personally  liable.  First 
Nat.  Bank  v.  Church,  etc.,  129  Iowa, 


scribers  with  promoters  cannot  be  268  (1906).  The  promoters  are  not 
enforced  by  the  promoters  after  the  liable  personally  for  goods  purchased 
promoters  have  accepted  a  substitute  for  and  in  the  name  of  the  corporation 
agreement  from  the  corporation.  Mil-  before  the  final  incorporation  papers 
denberg  v.  James,  31  N.  Y.  Misc.  Rep.  were  filed.  Western,  etc.  Co.  v.  Davis, 
607  (1900).  The  promoters  of  and  104  S.  W.  Rep.  573  (Ind.  Ter.  1907). 
subscribers  to  a  corporation  are  not  The  promoters  and  originators  of  a 
personally  liable  on  a  land  contract  corporation  are  personally  liable  for 
made  before  incorporation  by  an  debts  created  in  behalf  of  the  pro- 
agent,  but  the  corporation  itself  is  posed  corporation  prior  to  the  time 
liable  if  it  has  taken  an  assignment  of  incorporation,  even  though  a  cor- 
of  the  contract.  Esper  v.  Miller,  131  porate  name  was  used.  Meinhard, 
Mich.  334  (1902).  Persons  who  lease  etc.  Co.  v.  Bedingfield  &  Co.,  61  S.  E. 
premises  in  behalf  of  a  proposed  cor-  Rep.  34  (Ga.  1908). 
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to  allot  to  him  such  stock  or  any  part  thereof.^  Where  promoters 
transfer  an  option  to  a  corporation  for  stock,  if  the  corporation  does 
not  exercise  the  option,  any  one  of  them  may  then  purchase  the  prop- 
erty on  his  own  account.^  Where  a  promoting  scheme  is  abandoned 
any  one  of  the  promoters  may  proceed  to  carry  out  a  similar 
scheme  without  being  under  obligations  to  his  first  associates.^  Even 
though  a  national  bank  transacts  business  before  it  is  authorized  to 
do  so  by  the  comptroller,  the  officers  and  stockholders  are  not  liable 
therefor  as  partners,  but  the  officers  may  be  liable  on  an  implied 
w-arranty  of  their  authority  to  act  for  the  corjioration.^ 

The  subject  of  the  liability  of  persons  who  sell  a  business  to  a  cor- 
poration for  stocks,  bonds,  or  cash  is  considered  elsewhere.^ 

Where  a  promoter  has  been  held  liable  to  strangers  he  may  have 
contribution  from  his  fellow  promoters.^  Where  the  secretary  was 
the  original  promoter  and  persuaded  the  others  to  go  in,  he  cannot 
recover  from  them  for  his  services.'^  They  are  not  liable  to  each 
other  for  services.^  A  person  may  collect  on  a  surveying  contract 
from  co-promoters  though  he  was  also  a  promoter.^  But  not  for 
services  as  secretary.^ ^ 

Another  difficult  question  connected  with  this  subject  is  the  lia- 
bility of  one  promoter  to  another  for  failure  to  proceed  with  the  pro- 
motion. The  general  rule  is  that  where  the  contract  is  definite  and 
the  obligations  are  clear,  an  action  at  law  for  damages  will  lie  by  one 
promoter  against  another  for  such  a  breach  thereof.^  ^    In  a  suit  by 

iFeitel    v.    Dreyfous,    117    La.    756  287    (1853);    Edgar  v.  Knapp,  7  Jur. 

Q906).  583     (1843);     Spottiswoode's    Case,    6 

2Giliet  V.  Dodge,  89  Pac.  Rep.  741  De  G.,  M.  &  G.,  345    (1855);    Lefroy 

(Ore.  1907).  ^-   Gore,  1  Jo.  &  Lat.  571   (1844).     A 

3  Parks  V.  Gates,  84  N.  Y.  App.  Div.  promoter   who    has    advanced    money 
534    (1903).     Where  a  promoter  sues  may  have  contribution.     Hamilton  v. 
for  damages,  for  breach  of  a  contract  Smith,  5  Jur.   (N.  S.)   32  (1859).    An 
by  another   promoter  tliat  the  latter  action    at   law    lies    for   contribution 
would  not  go  into  the  enterprise  un-  between  promoters.    Batard  v.  Hawes, 
less  he  went  in  with  the  former,  the  2  El.  &  B.  287   (1853). 
plaintiff   cannot   sustain   the   suit   by  t  Parkin  v.   Fry,    2    Car.   &   P.    311 
proving  that  he  was  to  be  paid  a  cer-  (1826).     The  promoters  are  not  part- 
tain  sum   if  certain  information  was  ners.    Lindley,  Companies,  p.  143. 
furnished  and  that  he  furnished  the  8  Holmes  v.  Higgins,  1  B.  &  C.  74 
same.     Mengis  v.   Fitzgerald,  108   N.  (1822). 
Y.  App.  Div.  24  (1905).  9  Lucas  v.  Beach,  1  Man.  &  Gr.  417 

4  Seeberger   v.  McCormick,   178   111.  (1840). 

404  (1899).  ^*^  Wilson  v.  Curzon,  15  M.  &  W.  532 

5  See  chs.  HI  and  XLVI.  (184'^). 

c  Boulter    v.    Peplow,    9    C.    B.    493        ii  Where  parties  intending  to  incor- 
(1850)  •  Batard  v.  Hawes,  2  El.  &  B.    porate  a  company  contract  in  behalf 
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one  promoter  against  another  for  breacli  of  contract  for  failing  to  or- 
ganize a  corporation  and  issue  to  the  plaintiff  certain  paid-up  stock, 


of  that  company  to  purchase  certain 
property,  and  the  parties  selling  re- 
fuse to  fulfill,  the  parties  purchasing 
may  sue  in  their  own  names  for 
breach  of  contract.  They  may  recover 
damages,  not  as  members  of  the  com- 
pany, but  "which  they  suffered,  if  any, 
by  reason  of  the  defendants  prevent- 
ing them  from  successfully  establish- 
ing and  fitting  out  a  business  to  be 
conducted  by  them  as  a"  company. 
Abbott  V.  Hapgood,  150  Mass.  248 
(1889).  Where  a  person  owning  cer- 
tain property  agrees  with  others  that 
a  corporation  shall  be  formed  and  he 
shall  receive  pay  for  the  property 
in  cash  and  stock  on  a  certain  basis, 
and  he  turns  over  his  property  to  the 
others  for  that  purpose  and  they  fail 
to  form  the  corporation,  he  may  hold 
them  liable  in  damages.  Hosier  v. 
Parry,  60  Ohio  St.  388  (1899).  A 
party  who  has  invested  $15,000  in 
obtaining  a  bridge  franchise  and  for 
plans  and  specifications,  and  transfers 
the  same  to  another  party  on  the 
agreement  of  the  latter  to  organize 
a  corporation  to  build  the  bridge  and 
to  give  to  the  former  $15,000  out  of 
$80,000  preferred  stock,  the  common 
stock  to  be  such  sum  as  the  latter 
may  desire,  may  object  to  the  latter 
causing  the  corporation  to  issue  $95,- 
000  in  bonds,  $80,000  in  preferred 
stock,  and  $60,000  in  common  stock 
for  building  the  bridge  at  a  cost  of 
$71,000;  but  if  the  former  takes  his 
$15,000  preferred  stock  and  keeps  it 
for  six  years,  he  cannot  then  com- 
plain. Jutte  V.  Hutchinson,  189  Pa. 
St.  218  (1899).  An  agreement  be- 
tween promoters  that  one  of  them 
should  buy  certain  real  estate  and 
turn  it  over  to  the  corporation  must 
be  in  writing  to  satisfy  the  statute  of 
frauds.  McLennan  v.  Boutell,  117 
Mich.  544  (1898).  Where  a  promoter 
contracts  with  the  owners  of  patent 
rights  to  form  a  corporation  and  issue 


a  certain  part  of  its  stock  for  the 
patents,  and  to  sell  the  remainder  at 
a  certain  price,  the  money  to  be  di- 
vided in  a  certain  way,  and  they  re- 
fuse to  proceed,  and  he  sues  for  dam- 
ages, he  must  prove  complete  perform- 
ance on  his  part,  or  that  he  was  ready 
and  able  to  perform  and  did  not  do 
so  ori.  account  of  the  acts  of  the  other 
parties.  If  he  alleges  full  perform- 
ance he  must  prove  it,  and  a  charter 
with  $500  capital,  with  the  right  to 
increase  to  $300,000,  may  not  be  such 
performance.  Stern  v.  McKee,  70  N. 
Y.  App.  Div.  142  (1902).  The  state- 
ment of  certain  parties  to  a  promoter 
that  in  case  they  organized  a  com- 
pany proposed  by  him  he  would  be 
made  general  agent,  does  not  sustain 
a  suit  by  him  on  a  quantum  meruit. 
Flaherty  v.  Murray,  60  N.  Y.  App.  Div. 
92  (1901).  The  owner  of  stock  may 
pledge  it  to  secure  his  agreement  that 
he  will  form  a  corporation  to  take 
over  certain  property,  and  he  may 
agree  that  the  stock  shall  be  for- 
feited to  the  pledgee  if  the  agreement 
is  not  carried  out.  Electric,  etc.  Co. 
V.  Smith,  113  N.  Y.  App.  Div.  615 
(1906).  Where  several  owners  of 
riparian  rights  and  lands  agree  to 
organize  a  company  and  transfer  their 
property  to  it  for  stock,  and  a  few 
of  them  make  such  transfer  and  the 
others  refuse  to  do  so,  the  former 
may  have  the  transfers  made  by  them 
canceled.  Mack  v.  Consolidated,  etc, 
Co.,  101  Fed.  Rep.  869  (1900).  Where 
a  promoter  induces  an  owner  of  tim- 
ber land  to  convey  it  to  a  corporation 
for  stock,  one-quarter  to  go  to  the 
owner  and  three-quarters  to  the  pro- 
moter, for  which  the  promoter  pays 
nothing,  the  owner  may  cause  the 
whole  transaction  to  be  set  aside. 
Cranor  Co.  v.  Miller,  147  Ala.  268 
(1906).  A  person  who  loans  money 
to  a  corporation  organized  to  bring 
about  a  consolidation  of  other  corpo- 
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the  possible  value  of  tlie  stock,  whicli  was  never  issued,  is  no  basis  for 
the  measure  of  damages.^     Where  the  o^\Tier  of  a  patent  and  another 

rations  cannot  complain  that  stock  furnish  valuable  privileges,  right  of 
issued  in  exchange  for  stock  of  other  way,  grants,  etc.,  but  instead  of  doing 
corporations  was  returned  upon  the  so  sell  out  the  affair  to  a  competing 
failure  of  the  plan,  and  he  cannot  railroad  company,  which  buys  with 
hold  the  directors  liable  under  a  notice  and  does  not  go  on  with  the  en- 
statute  making  them  liable  for  distrib-  terprise,  the  parties  who  are  injured 
uting  the  capital  stock,  where  it  ap-  may  sue  the  purchasing  railroad  com 


pears  that  he  was  partially  responsi 
ble  for  the  failure.    Audenreid  i\  East, 
etc.  Co.,  68  N.  J.  Eq.  450  (1904).    For 
the  allegations  in  a  complaint  by  one 


pany  for  an  accounting,  etc.  The  pro- 
moters are  not  necessary  parties  de- 
fendant. Hamilton  v.  Savannah,  etc. 
Ry.  49  Fed.  Rep.  412    (1892).     As  to 


promoter  against  another  for  breach    the  remedy  at  law,  see  Crow  v.  Green, 


of  contract  in  selling  the  stock  for 
the  benefit  of  the  enterprise  and  for 
mismanaging  the  corporation,  see 
Woolf  V.  Barnes,  46  N.  Y.  Misc.  Rep. 
169  (1905).  Where  a  person  has 
turned  in  securities  under  a  plan  of 
consolidation,  which  states  the  aggre- 
gate capacity  of  properties  which  it 


111  Pa.  St.  637  '(1886);  Hudson  v. 
Spaulding,  6  N.  Y.  Supp.  877  (1889). 
For  the  measure  of  damages  for  the 
breach  of  a  contract  of  defendants  to 
organize  a  company  and  pay  to  plain- 
tiff for  his  patents  certain  stock  and 
cash,  see  Kirschmann  v.  Lediard,  61 
Barb.  573  (1872).    As  to  the  measure 


is  proposed  to  acquire,  or  so  many  of    of  damages  in  a  suit  by  a  vendor  of 


them  as  the  organizers  may  deem 
best,  the  party  cannot  withdraw, 
where  the  plan  has  been  carried  out, 
even  though  less  than  half  of  the 
properties  have  been  actually  ac- 
quired. And  even  though  the  pre- 
liminary   contract    provided    for    the 


property  to  the  corporation  for  dam- 
ages' against  it  and  its  promoters  for 
breach  of  the  contract  to  employ  him 
as  manager,  see  Marston  v.  Singapore 
Rattan  Co.,  163  Mass.  296  (1895).  Al- 
though two  partners  desire  to  incorpo- 
rate, and  each  to  have  the  same  inter- 


acquisition  of  a  certain  company,  yet,    est,  and  a  third  party  to  have  a  smaller 


if  the  consolidated  company  acquires 
practically  all  the  stock  and  bonds  of 
that  company,  the  party  turning  in 
securities  cannot  withdraw,  and  es- 
pecially cannot  reclaim  the  securities 
as  against  a  transferee  in  good  faith 


interest,  thereby  holding  the  balance 
of  power,  and  such  arrangement  is 
carried  out,  and  the  third  party  is 
really  a  dummy  of  one  of  the  partners, 
and  thereby  gives  the  control  of  the 
corporation   to   that  partner,   yet  the 


who  had  no  notice  of  personal  repre-  other  partner  has  no  legal  cause   of 

sentations.    Jewell  v.  Mclntyre,  62  N.  complaint,    notv/ithstanding   the    gen- 

Y.  App.  Div.  396  (1901);  aff'd,  172  N.  eral  understanding  as  to  the  division 

Y.    638.     Where  the    purchaser    of   a  of  control.    Baumgarten  v.  Nichols,  69 

plant  and  stock  is  sued  for  the  price  Hun,  216  (1893). 

and   judgment   is   recovered,   he   may        i  Eisenmayer   v.  Leonardt,  148  Cal. 

afterwards   bring   suit   for   the   stock  596    (190G).    Where    by    contract   be- 

and  for  dividends  paid  after  the  time  tween  promoters  one  was  to  give  the 

when  he  would  have  been  entitled  to  other  a  certain   amount  of  preferred 

the  stock,   if   he   had   fully   complied  stock  in  a  company  to  be  organized, 

with  his  contract.     Beaty  v.  Johnson,  and  he  fails  to  do  so  because  he  has 

66  Ark.  529  (1899).    Where  promoters  not   caused   the   corporation    to   issue 

agree  to  construct  a  railroad  and  to  any    preferred    stock,    the    former    is 

give  a  part  of  the  stock  to  parties  who  liable  in  damages  for  such  value  as 
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person  agree  that  the  patent  sliall  bo  assigned  to  the  latter  to  hold  in 
trust,  and  that  the  latter  shall  assign  it  to  a  corporation  to  be  organ- 
ized whenever  the  parties  deem  it  advisable,  the  latter  person  agree- 
ing also  to  furnish  the  capital  needed,  and  for  all  this  he  was  to  have 
a  half-interest  in  the  enterprise,  the  patentee,  after  making  the  as- 
signment, cannot  revoke  it,  unless  the  other  party  has  delayed  an  un- 
reasonable time  in  proceeding  after  being  requested  so  to  do.^ 

"\Miere  a  promoter  agrees  to  pay  a  certain  compensation  to  a 
person  for  services  to  be  performed  by  the  latter  in  connection 
with  a  reorganization,  the  promoter  must  pay  such  compensation, 
even  though  he  changes  his  reorganization  agreement  and  carries 
out  the  reorganization  with  other  parties  than  those  originally  con- 
templated.^ But  an  agreement  of  various  stockholders  in  several 
street  railway  companies  to  form  a  new  corporation  and  transfer 
their  interest  thereto  and  divide  the  new  stock  in  a  certain  proportion 
does  not  constitute  such  a  partnership  as  to  entitle  one  to  sue  the 
others  for  an  accounting  of  profits  where  the  others  had  formed 
such  a  corporation  with  other  parties,  leaving  out  the  first-named 
party.^ 

the  preferred  stock  would  have  had  if  99  (1902).  An  agreement  to  incor- 
porate will  not  be  specifically  enforced 
by  the  court  when  some  of  the  parties 
are  insolvent.  Hernreich  v.  Sidberg, 
105  111.  App.  Rep.  495  (1903). 

2  Babbitt  v.  Gibbs,  150  N.  Y.  281 
(1896).  Where  a  promoter  is  by  con- 
tract to  have  certain  pay  for  assisting 
in  a  water-works  scheme,  and  it  fails 
because  the  proposed  source  of  water 
supply  is  not  good,  he  cannot  recover 
if  a  new  scheme  is  taken  up  with  a 
different  source.  Orcutt  t'.  Pasadena, 
etc.  Co.,  93  Pac.  Rep.  497  (Cal. 
1908). 

3  Schantz  r'.  Oakman,  163  N.  Y.  148 
(1900).  Where  defendant  employed 
plaintiff  to  assist  in  building  up  a 
business,  the  plaintiff  to  be  paid  nec- 
essary expenses,  and  the  balance  of 
his  pay  to  be  determined  at  a  future 
time,  and  plaintiff  to  have  half  the 
business,  and  eleven  years  thereafter 
the  defendant  organizes  a  corporation 
and  turns  over  the  business  to  the  lat- 
ter, the  defendant  becoming  the  owner 
of  the  stock,  the  plaintiff  may  hold 
him  liable,  not  only  for  services  be- 
fore  the   corporation   was   organized. 


it  had  been  issued.  Crichfield  r.  Julia, 
147  Fed.  Rep.  65  (1906).  Where  by 
a  promoter's  contract  one  of  them  was 
to  construct  a  pipe  line  for  water  for 
a  city  and  for  irrigation,  and  the  stock 
was  to  be  divided  between  them,  and 
he  does  not  proceed,  the  measure  of 
damages  will  include  the  amount  ex- 
pended by  the  other  after  the  contract 
was  made  and  in  reliance  upon  it, 
but  not  damages  for  the  stock,  because 
that  would  be  for  anticipated  profits, 
which  are  uncertain,  speculative  and 
doubtful,  especially  where  the  cost  of 
the  line  would  have  been  largely  in 
excess  of  the  estimates.  Curran  r. 
Smith,  149  Fed.  Rep.  945  (1906). 

1  Niles  r.  Graham,  181  Mass.  41 
(1902).  Where  a  vendor  contracts 
with  a  person  to  transfer  his  patents 
to  a  corporation  for  stock  and  cash, 
and  such  person  agrees  to  furnish 
the  money  to  carry  on  the  business, 
but  fails  to  do  so,  in  a  suit  by  the 
vendor,  if  he  asks  for  rescission  and 
also  for  damages,  he  should  separately 
state  these  two  causes  of  action.  De 
Lery  v.  Rogers,   71   N.  Y.   App.   Div. 
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Where  a  party  agrees  with  a  promoter  and  constructer  of  water- 
works that  he,  the  former,  will  take  a  certain  amount  of  water  from 
the  corporation  for  ten  years,  and  he  fails  to  do  so,  the  former  may 
hold  him  liable.  It  is  immaterial  that  no  formal  contract  was  made 
with  the  company.  The  contractor,  OAvning  practically  all  the  stock 
of  the  company,  may  sue  and  collect  for  himself  the  price  of  the  water 
but    for   those    rendered    afterwards,    cision  below,  held  that  a  demurrer  to 


Bonsell  v.  Piatt,  153  Fed.  Rep.  126 
(1907).  A  contract  between  a  stock- 
holder and  a  third  person  by  which 
the  third  person  is  to  be  made  a  direc- 
tor, and  agrees  to  devote  his  time  and 
attention  to  the  business,  and  develop 
the  property,  and  procure  the  con- 
struction of  a  railroad,  and  cause  vari- 
ous lots  of  land  owned  by  the  corpora- 
tion to  be  sold,  will  not  sustain  an 
action  at  law  for  damages  by  the 
stockholder  for  breach  of  the  contract. 
An  action  in  such  a  case  may  be  main- 
tained only  by  the  corporation  or  by 
the  stockholder  in  its  behalf.  So  far 
as  the  contract  intended  to  control  the 
action  of  the  board  of  directors,  it  was 
illegal.  Kountze  v.  Flannagan,  19  N. 
y.  Supp.  33  (1892).  Where  a  pro- 
moter buys  property  for  the  corpora- 
tion before  it  is  formed,  and  the  sel- 
ler supposes  he  is  selling  to  a  corpora- 
tion, but  the  latter  is  never  formed, 
the  seller  may  recover  back  the  prop- 
erty, even  from  one  who  bought  the 
property  from  the  promoter  in  good 
faith.  Wyckoff  v.  Vicary,  75  Hun, 
409  (1894).  In  Angle  v.  Chicago,  etc. 
Ry.,  151  U.  S.  1  (1894),  a  contractor 
was  harassed  and  prevented  from 
completing  his  contract  by  the  com- 
pany which  had  passed  under  the  con- 
trol of  another  company  that  was 
seeking  to  get  a  land  grant  that  had 
been  given  conditionally  to  the  former 
company.  The  contractor  was  ruined, 
the  road  not  completed,  and  the  sec- 
ond company  got  the  land  grant  by  a 
subsequent  legislative  act.  The  con- 
tractor got  judgment  against  the  first 
company,  and  then  filed  a  bill  against 
the  second  company  to  reach  the  land, 
charging  conspiracy,  bribery,  and 
fraud.     The  court,  overruling  the  de- 


the  bill  was  not  good.  Where  the  ven- 
dor of  a  majority  of  the  stock  of  a  cor- 
poration agrees  that  the  company 
owes  no  debts  except  certain  specific 
ones,  the  vendee  may  recover  back 
any  excess  of  debts  over  those  speci- 
fied. Where  the  debts  of  one  class 
were  not  to  exceed  a  certain  sum,  but 
did  exceed  that  sum,  the  vendee  may 
recover  the  difference,  even  though 
the  debts  of  another  class  were  less 
than  a  sum  specified  in  the  contract  of 
sale.  Chicago,  etc.  Ry.  v.  Hoyt,  89 
Wis.  314  (1895).  A  promoter  who 
does  not  complete  the  transaction  or 
consummate  an  enforceable  contract 
cannot  recover  commissions.  Ham- 
mond V.  Crawford,  66  Fed.  Rep.  425 
(1895).  Where  one  of  the  promoters 
agrees  with  others  that  he  will  pur- 
chase property  and  turn  it  in  to  the 
company,  the  price  to  apply  on  his 
subscription  for  stock,  and  he  does 
purchase,  and  the  company  takes  pos- 
session of  the  property  and  builds 
thereon,  he  will  be  compelled  to  trans- 
fer title  to  the  company.  Nester  v. 
Gross,  66  Minn.  371  (1896).  Some- 
times, where  the  corporation  cannot 
enforce  the  contract,  the  promoters 
may.  Carmody  v.  Powers,  60  Mich. 
26  (1886).  Where  one  promoter  sues 
another  for  failure  to  form  the  cor- 
poration, and  obtains  a  verdict  for  the 
par  value  of  the  stock  which  plaintiff 
was  to  receive,  there  being  no  proof  as 
to  what  the  value  would  have  been  if 
issued,  nor  whether  the  company 
would  be  successful,  the  verdict  will 
be  set  aside  as  excessive.  Pitt  v.  Kel- 
logg, 11  N.  Y.  Supp.  526  (1890).  A  con- 
tract between  promoters  by  which  one 
agrees  to  assist  in  the  building  of  a 
road    is   too    definite    to    sustain   an 
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less  the  cost.^  A  promise  and  contract  of  promoters  to  subscribers 
to  certain  bonds  may  give  the  latter  an  equitable  lien  on  the  bonds 
enforceable  in  equity.^ 

On  the  other  hand,  even  though  an  inventor  is  persuaded  to  turn 
in  his  inventions  to  a  corporation  for  stock  on  an  oral  assurance 
that  plenty  of  money  vrould  be  forthcoming  to  take  tlie  stock  of  the 
company  and  make  the  business  successful,  and  even  though  the 
parties  making  such  representations  do  not  advance  the  money,  but 
allow  the  company  to  become  insolvent,  and  buy  in  the  assets,  in- 
cluding the  patents,  yet  the  inventor  cannot  maintain  an  action  for 
fraud  in  failing  to  furnish  money  according  to  promise.^  A  pro- 
moter who  has  taken  a  contract  to  purchase  a  property  at  a  certain 
price  based  upon  reports  and  representations  that  the  business  had 
not  decreased  since  the  reports,  may,  npon  discovering  that  the 
business  has  largely  decreased,  refuse  to  carry  out  the  contract,  and 
may  hold  the  party  liable  for  his  disbursements,  but  not  for  profits 
which  he  would  have  made  if  his  plans  had  been  carried  out.*  In 
England  by  statute  money  loaners  will  be  compelled  by  the  courts  to 
return  harsh  and  unconscionable  interest  or  bonuses  and  this  applies 
to  a  person  who  loans  money  to  a  promoter  and  takes  excessive 
bonuses  of  stock  in  payment.^ 

Another  class  of  cases  arises  where  the  enterprise  is  carried  to  a 
successful  conclusion,  but  one  promoter  refuses  to  divide  the  profits 
in  accordance  with  the  contract.  In  such  cases  a  suit  at  law  for 
damages  is  always  a  proper  remedy  if  the  damages  can  be  proven.^ 

action  for  breach  thereof.     Porter  v.  3  Smith    v.    Parker,    148    Ind.    127 

Blair,     83     Fed.     Rep.     104      (1897).  (1897). 

Where    competing    applicants    for    a  4  Loewer   v.    Harris,    57    Fed.    Rep. 

street-railway  franchise  agree   to  act  368  (1893). 

together,  whereby  one  is  to  withdraw  5  Bonnard  v.  Dott,  92  L.  T.  Rep.  822 

and  the  other  is  to  obtain  the  grant,  (1905). 

and    the   benefits    are   to    be    divided  c  Where  by  a  contract  between  pro- 

equally,  which  is  done  with  the  full  meters   of    a    street    railway    one   of 

knowledge  of  the  municipal  authori-  them  was  to  have  one-fourth  of  all  the 

ties,  and  then  the  one  who  secured  the  profits   and   the   others   proceed   with 

grant  refuses  to  divide  with  the  other,  the  enterprise  and  transfer  the  fran- 

the  remedy  of   the   latter   is  at  law,  chise  to  a  corporation  and  afterwards 

and  not  in  equity,  even  if  the  agree-  fraudulently  cause  the  corporation  to 

ment  should  be  held  to  be  valid.   Hyer  be  sold  out  to  a  new  corporation,  the 

V.  Richmond  Traction  Co.,  168  U.  S.  first  named  party  may  hold  the  other 

471    (1897),   modifying   80   Fed.   Rep.  promoters   and   the   two   corporations 

839.  personally  liable  for  one-fourth  of  the 

1  Drummond    v.    Crane,    159    Mass.  value  of  the  property,  less  the  amount 
577  (1893).  which  has  been  expended,  and  it  is  no 

2  Badgerow  v.  Manhattan  Trust  Co.,  defense   that   the   original    plan    con- 
64  Fed.  Rep.  931  (1894).  templated  issuing  stock  without  pay- 
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In  some  cases  the  courts  may  compel  an  accounting  and  distribution 


according  to  the  contract.^ 

ing  the  full  par  value  thereof.     Mul- 
vihill  V.  Vicksburg,  etc.  Co.,  88  Miss. 
689    (1906).     Where  a  broker  has   a 
contract  with  the  owner  of  a  mine  for 
the  sale  thereof  or  the  organization  of 
a  company,  and  the  broker  introduces 
a  party  with  whom  the  promoter  sub- 
sequently   organizes    a    company,    it 
may  be  a  question  for  the  jury  as  to 
whether  such   organization   was   sub- 
stantially within  the  meaning  of  the 
contract.     West  v.  Demme,  128  Mich. 
11     (1901).      Where    two     promoters 
agree    to    purchase    certain    property 
and    organize    a   corporation    to   take 
it  over,  and  one  of  them  purchases  it 
himself   and    organizes    the    company 
and  takes  all  the  stock,  the  other  pro- 
moter   may   hold    both   him   and   the 
corporation  liable  for  that  portion  of 
the  stock  which  he  was  to  have,   it 
being    shown    that    the    corporation 
knew  of  the  contract.     Sun,  etc.  Co.  v. 
Frost,  7  Ariz.  289    (1901).     In  a  pro- 
moter's   suit    the    contract    may    be 
proved  by  parol  where  only  a  part  of 
it  was  in  the  correspondence.     Locke 
V.  Wilson,   135  Mich.    593    (1904).     A 
contract  between  promoters,  by  which 
one  of  them  is  to  be  employed  by  a 
proposed  insurance  company  on  a  sal- 
ary and  a  percentage  of  premiums,  is 
too    indefinite    to    be    enforced,    even 
though   some   of   the    promoters   pro- 
ceeded to  form  the  company.    It  seems 
also  that  such  a  contract  is  contrary 
to  public  policy.    Flaherty  v.  Cary,  62 
N.  Y.  App.  Div.  116  (1901);  aff'd,  174 
N.  Y.  550.       Where  two  parties  con- 
tribute   to    locating    and    developing 
mines  for  their  equal  benefit,  but  not 
to  working  them,  and  one  of  them  in 
whose  name  the  mines  are  taken  sells 
the  mines  for  stock,  the  remedy  of  the 
other  is  at  law  for  conversion  of  the 
bailment,  there  being  neither  a  part- 
nership nor  a  trust.     Doyle  v.  Burns, 
123  Iowa  488  (1904). 

1  A  contract  between  two  promoters 


by    which    one    advanced    a    sum    of 
money  to  the   other,   and   was  to  re- 
ceive a  proportion  of  stock  therefor, 
was  construed  in  Donner  v.   Donner, 
211  Pa.  St.  409  (1905)  as  entitling  the 
former   to   such   part   of    the   other's 
holdings  of  stock  as  the  sum  so  paid 
bore  to  the  amount  of  investment  by 
the  other  promoter.    A  promoter  who 
is  to  have  five  per  cent,  of  the  stock 
may  have  specific  performance  where 
there  is  no  stock  on  the  market  and 
its  value  cannot  be  ascertained.    Den- 
nison  r.  Keasbey,  200  Mo.  408   (1906). 
Where  one  promoter  represents  he  is 
paying     $8,000     for     mining     claims, 
whereas  he  is  paying  but  $2,000,  and 
causes   another  promoter  to  advance 
the  $2,000,  and  they  transfer  the  prop- 
erty to  the  corporation  for  stock,  the 
second   promoter   may    claim   all   the 
stock.  Mattern  v.  Canavan,  3  Cal.  App. 
493    (1906).     A   promoter  may  main- 
tain a  bill  in  equity  against  another 
promoter  to  compel  the  latter  to  de- 
liver stock  due  by  contract  to  the  for- 
mer, in  connection  with  the  organiza- 
tion of  the  company,  and  the  corpora- 
tion is  a  proper   party   defendant  in 
order  to  obtain  a  transfer.     Howison 
r.  Baird,  145  Ala.  683   (1905).     A  suit 
by  a  promoter  to  compel  the  delivery 
of  stock  to  him  on  the  ground  that 
without   his   consent   and   knowledge 
an  incorporation  made  in  accordance 
with  his  contract  had  been  abandoned 
and  a  new  one  adopted  from  which  he 
had  been  excluded,  is  not  for  fraud, 
and  hence  the  statute  of  limitations 
applicable  to  the  latter  is  not  a  bar. 
Farris  r.  Wirt,  16  Col.  App.  1  (1901). 
Where  a  party  to  a  contract  relative  to 
an  incorporation  and  division  of  the 
stock  sues  to  recover  his  interest  ac- 
cording to  the  contract,  the  court  will 
decree  a  proper  division  of  the  stock, 
all  parties  being  allowed  the  amounts 
invested  by  them   in   forwarding  the 
enterprise.     Bates  r.  Wilson,  14  Colo. 
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Thus  a  court  may  grant  specific  performance  of  a  promoters'  con- 
tract by  which  some  of  them  were  to  pay  to  the  corporation  a  certain 


140    (1890).     One   of   the   promoters    an  action  for  an  accounting  for  profits, 
suing  for  tiis  interest  according  to  the    A  breach  of  contract  must  be  set  up. 
contract  cannot  hold  any  of  them  lia-    Schantz  v.  Oakman,  10  N.  Y.  App.  Div. 
ble  where  he  has  released  some.    Bur-    151    (1896);     aff'd,    163    N.    Y.    148. 
gess    V.    Sherman,    147    Pa.    St.    254     Where    the    statute    authorizes    incor- 
(1892).      Several    persons    defrauded    poration    for    producing    and    selling 
as    to    their    contract,    whereby    they    electricity,  and  the  certificate  of  incor- 
were    to    receive    stock,    cannot    sue    poration  includes  this  as  well  as  man- 
jointly.      Each    must    sue    separately,     ufacturing   and   selling    electrical    ap- 
Summerlin  r.  Fronteriza,  etc.  Co.,  41    pliances,  apparatus,  and  supplies,  the 
Fed.  Rep.  249   (1890).    As  to  promot-    corporation  is  not  a  de  jure  corpora- 
ers'    suits   to    enforce    their   right   to    tion,  and  hence  insufficient  to  support 
stock,    see    also    §§320,    334,    supra,     an   action    by   one    promoter   against 
For  an  agreement  to  take  affect  when    another  on  a  contract  of  the  latter  to 
a     certain     corporation     should     be    convey   land   to   a   corporation   to   be 
formed,  see  Childs  v.  Smith,  46  N.  Y.    formed    and    to    take    stock   in   pay- 
84  (1871).    Where  for  $1,300  a  person    ment,  especially  where  the  full  capi- 
was  to  have  a  ten  per  cent,  commis-    tal  stock  of  such  corporation  had  not 
sion  on  the  price  for  which  a  mine    been  subscribed  for.     Burk  v.  Mead, 
is  sold,  and  is  to  have  all  stock  re-    159   Ind.  252    (1902).     A  person  who 
ceived    over   and    above    the   sum    of    pays  for  stock  by  transferring  worth- 
$225,000   net  to  the  vendor,  and  the    less  mining  stock  is  not  a  bona  fide 
mine  is  sold  by  the  vendor,   a  com-    purchaser.     Sewell  v.  Nelson,  113  Ky. 
plaint  by  the  holder  of  the  contract    171    (1902).     A  suit  to  obtain  stock, 
is  subject  to  demurrer  where  the  nego-    which   the   defendant  had   contracted 
tiations  and  agreements  are  not  fully    to  obtain  and   deliver,  does  not  fail, 
set  forth.     Sipes  v.  Seymour,  44  Fed.    even  though  it  appears  that  the  de- 
Rep.  326    (1890).     Where  a  promoter    fendant  has  not  obtained  it,  inasmuch 
conveys  property  to  a  different  corpo-    as    the    complaint    would    sustain    a 
ration  from  the  one  agreed  upon  by    judgment  for  damages  for  breach  of 
him    with    a   co-promoter,    the    latter    contract.     Grant  v.  Walsh,   36  Wa.sh. 
may  make  the  promoter  account  for    190    (1904).     An   oral   agreement   be- 
the  consideration  on  the  basis  of  the    tween  parties,  to  locate  and  develop 
contract.    Sims  v.  Tyrer,  26  S.  E.  Rep.    mining    claims,    was   sustained    in    a 
508    (Va.    1897).      A    promoter's    con-    suit    by    one    against    the    other    for 
tract  that  he  should  receive  a  certain    stock    received    for   a    mining    claim, 
percentage  of  all  stock  received  by  the    which  the  latter  transferred,  and  the 
interested  parties  was  enforced  in  the    statute  of  frauds  was  held  to  be  no 
case  of  Hix  r.  Edison,  etc.  Co.,  10  N.  Y.    bar.      Mack   v.   Mack,    39    Wash.    190 
App.  Div.  75  (1896),  and  27  N.  Y.  App.     (1905).     A   mining    expert   who   was 
Div.  248;  aff'd,  163  N.  Y.  573.    Where    to  select  properties  to  be  paid  for  by 
two  persons,  each  being  interested  in    his  associate,  two-thirds  of  the  profit 
different  street  railways,  make  a  con-    to  go  to  the  latter  and  one-third  to  the 
tract   to   form   a  new  corporation  to    former,  may  maintain  a  suit  in  equity 
which  such  street  railways  are  to  be    for  one-third  of  the  capital  stock  of  a 
transferred,   and   one   of   the    parties    company  organized   to  take  over  the 
afterwards  turns  his   street  railways    property  so  purchased,   less  the  cost 
over   to   a   different  corporation,   the    thereof.    Rutan  v.  Hack,  30  Utah  217 
other  party  cannot  hold  him  liable  in     (1906).     A  promoter  who  is  entitled 
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sum  of  money  and  were  to  receive  certain  stock  of  tlie  corporation 
therefor,  the  stock  not  having  been  issued  and  the  money  not  hav- 
ing been  paid  in  fulL^  But  specific  performance  is  not  readily 
granted,  especially  where  the  remedy  at  law  is  adequate  or  the 
contract  itself  difficult  of  perfonnance."     An  agreement  between  a 


to  a  portion  of  the  stock  may  have 
specific  performance  and  an  injunc- 
tion where  the  defendant  is  not  re- 
sponsible and  there  have  not  been 
enough  sales  of  stock  to  fix  its  value 
sufficient  to  constitute  a  market  value. 
Rau  V.  Seidenberg,  53  N.  Y.  Misc.  Rep. 
386  (1907).  A  suit  between  promoters 
relative  to  the  division  of  stock  re- 
ceived for  promoting,  was  sustained 
in  Boice  v.  McCormick,  106  N.  Y.  App. 
Div.  539  (1905).  A  promoter  may  have 
specific  performance  of  a  contract  by 
which  he  interested  capital  in  a  com- 
pany formed  to  take  over  and  work 
a  patent,  for  which  he  was  to  receive 
one-half  the  stock.  Butler  v.  Murphy, 
106  Mo.  App.  287  (1904). 

1  Macklem  v.  Fales,  130  Mich.  66 
(1902).  Where  a  promoter's  contract 
is  personally  carried  out  by  the  par- 
ties and  the  corporation  becomes  in- 
solvent, the  court  has  power  to  com- 
pel complete  performance  in  a  suit  by 
one  promoter  against  the  other.  Hunt 
V.  Davis,  135  Cai.  31  (1901).  Whereby 
contract  between  two  persons  one  was 
to  convey  mining  claims  to  a  corpora- 
tion for  stock,  part  of  which  was  to 
go  to  the  second  person,  and  the 
stock  io  issued  to  the  first  person  for 
the  mining  claims,  but  he  does  not 
convey  the  same  to  the  corporation,  an 
assignee  of  a  part  of  the  stock  to 
which  the  second  party  is  entitled 
may  bring  suit  to  compel  the  first 
named  party  to  convey  the  mining 
claims  to  the  corporation.  Rogers  v. 
Penobscot,  etc.  Co.,  154  Fed.  Rep.  606 
(1907). 

2  A  contract  between  the  owner  of 
patents  and  a  promoter  by  which  the 
latter  was  to  furnish  the  capital  and 
the  former  the  patents,  and  the  lat- 
ter was  to  have  three-fourths  of  the 
stock,    will    not    be    specifically    en- 


forced by  a  court  of  equity  where  no 
company  has  been  formed  and  there 
is  no  provision  for  determining  how 
much     capital     would     be     required. 
Brown   v.    Swarthout,    134    Mich.    585 
(1903).     A  contract  giving  a  person 
one-third   of  the  profits  of  a  mining 
venture  does  not  give  him  one-third 
of  stock  in  a  corporation  to  which  the 
mine  was  transferred,  but  does  give 
him    the    right    to    one-third    of    the 
profits  from  such  stock.     Simmons  v. 
Lima  Oil  Co.,  65  Atl.  Rep.  258   (N.  J. 
1906).    An  oral  proposition  made  by  a 
promoter  to  a  capitalist  and  accepted 
by  the  latter,  if  on  examination  the 
facts  were   as   stated,   cannot   be   en- 
forced in  equity  where  the  latter  util- 
izes   the    information,    but    does    not 
carry  out  the  agreement,  there  being 
but  a  mere  agreement  to  enter  into  a 
definite  agreement.     The  remedy  is  at 
law  for  wrongful  appropriation  of  the 
plan.     Haskins  v.  Ryan,  64  Atl.  Rep. 
436    (N.  J.   1906).     A  person   having 
an  option  on  bonds,  which  the  vendor 
is  to  use  in  foreclosing  and  buying  in 
and  reorganizing  the  property,  cannot 
maintain  a  suit  against  the  vendor  for 
stock  issued  by  the  reorganized  com- 
pany to  represent  such  bonds,  where 
the  agreement  is  not  sufficiently   ex- 
plicit for  specific  performance.     Pat- 
terson   r.    Farmiugton,    etc.    Ry.,    76 
Conn.  628   (1904).     Delay  in  institut- 
ing a  suit  to  compel  the  delivery  of 
stock   which    parties    had    earned    in 
common,    is   not   fatal,    short   of   the 
statute  of   limitations.     Eno   v.    San- 
ders, 39   Wash.  238    (1905).     A  mere 
statement    by    an    owner    of    mining 
claims  that  he   will   give  to  another 
person  a  half  interest,  does  not  sustain 
an  action  for  one-half  of  stock  issued 
for    such    claims,    even    though    such 
other  person  contributed  money  and 
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promoter  and  patentee  by  which  the  promoter  is  to  have  on&-third  of 
cash,  stock,  or  other  profits  obtained  from  the  patent  rights  may 
create  a  trust  relationship  entitling  the  promoter  to  file  a  bill  in  equity 
to  obtain  his  one-third.^     Where  the  owner  of  patents  agrees  with  a 


services.    GrifEn  v.  Knoblock,  20  Colo. 
App.  153  (1904).    An  agreement  trans- 
ferring a  portion   of  the  stock  in   a 
mining    corporation    cannot    be    en- 
forced   in    a    court    of    equity    eight 
years  after  the  complainant  had  made 
a  demand  for  the  stock,   the  statute 
of   limitations   at   law    being    a    bar. 
Moore   v.  Nickey,   133   Fed.  Rep.   289 
(1904).     A  promoter  cannot  maintain 
a  suit  in  equity  to  have  specific  per- 
formance of  an  agreement  to  deliver 
to  him   certain   stock,   the  complaint 
asking  for  the  par  value  of  the  stock 
if  specific  performance  is  not  granted, 
unless  it  is  alleged  that  the  stock  had 
a  peculiar  value  or  that  it  was  difficult 
or   impossible  to  ascertain  the  value 
of  the  stock  or  other  facts  are  alleged 
showing    that   there    is    no    adequate 
remedy  at  law.     Bateman  v.   Straus, 
86  N.  Y.  App.  Div.  540  (1903).    A  pro- 
moter who  has  brought  about  the  sale 
of  a  large  plant  to  new  parties,  who 
have  agreed   to  organize  a  new  cor- 
I>oration    and    give    the    promoter    a 
certain    amount  of  stock  therein,  can- 
not, upon  the  ground  that  he  is  being 
defrauded  of  his  commissions,  enjoin 
the   parties    from    closing   the   trans- 
action  irrespective   of   the   promoter, 
nor  can  he  get  specific  performance  of 
the    contract   to    incorporate    a    com- 
pany and  deliver  the  stock.     There  is 
no  fiduciary  relation  between  the  par- 
ties.    The  value  of  the  stock  can  be 
estimated  in  damages.    There  was  no 
allegation   of   defendant's   insolvency. 
The   promoter  has  ample  remedy   at 
law  for  damages.    Avery  v.  Ryan,  74 
Wis.    591     (1889).      Specific    perform- 
ance of  a  contract  to  form  a  corpora- 
tion  will   not   be   granted.     Avery  v. 
Ryan,  74  Wis.  591   (1889).  An  agree- 
ment of  several  parties  to  sell  their 
property  to  a  corporation  in  exchange 
for  stock  of  the  latter,  the  amount  of 


stock  going  to  each  to  be  determined 
by  arbitrators,  will  not  be  specifically 
enforced   where  the   arbitrators  have 
fixed  the  value  in  an  illegal  way.    Any 
party  may  withdraw  from  such  a  con- 
tract prior  to  the  time  when  it  has 
been  signed  by  all.    Consolidated,  etc. 
Co.  V.  Nash,  109  Wis.  490   (1901).     A 
contract  between  the  owner  of  prop- 
erty and  a  promoter  by  which  the  for- 
mer agrees  to  sell  his  property  to  a 
corporation  to  be  formed  by  the  latter, 
with  a  specified  capital  stock,  cannot, 
a  year  after  the  transaction  has  been 
carried  out,  be  made  the  basis  of  a 
suit  in  equity  to  compel  the  promoter 
to   cancel  excessive  stock  which  was 
issued   to   the   promoter,   there   being 
no  allegation  that  the  promoter  still 
had   the   stock.     The   remedy   of   the 
vendor  is  at  law.     Even  though  sev- 
eral vendors  to  the  corporation  had  a 
similar  claim,  yet  one  of  them  cannot 
file  such  a  bill  in  equity  in  behalf  of 
himself  and  others.    Brehm  v.  Sperry, 
92Md.  378  (1901).   A  bill  in  equity  does 
not    lie    to    compel    an    underwriting 
syndicate  to  assign  to  plaintiff  an  in- 
terest  therein,   which   they   had   con- 
tracted to  sell  to  him,  even  though  he 
alleges  that  the  value  is  uncertain  and 
that  specific  performance  is  the  only 
full   and   adequate   relief.     Gilbert  v. 
Bunnell,    92    N.     Y.    App.    Div.     284 
(1904).      An    agreement   of   a   stock- 
holder to  divide  his  profits  on  a  very 
liberal  basis  is  too  vague  and  uncer- 
tain to  be  enforced.     Butler  r.  Kem- 
merer,  67  Atl.  Rep.  332   (Pa.  1907). 

r  Harvey  v.  Sellers,  115  Fed.  Rep. 
757  (1902).  A  bill  in  equity  for  an 
accounting  does  not  lie  at  the  in- 
stance of  a  party  who  claims  that  in 
consideration  of  newspaper  work  the 
defendants  agreed  to  carry  five  hun- 
dred shares  of  stock  for  him  in  con- 
nection with  a  pool  which  had  beea 
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person  to  give  him  a  certain  amount  of  stock  and  interest  in  certain 
profits,  if  lie  would  sell  certain  other  stock  in  a  corporation  to  be  or- 
ganized to  take  over  the  patents,  and  the  second  person  arranges  to 
do  so,  and  then  the  inventor  transfers  the  patent  to  another  corpora- 
tion, a  court  of  equity  may  compel  the  vendor  to  carry  out  his  agree- 
ment.^ The  ordinary  promoter's  contract  does  not  create  a  copart- 
nership.^ Where  a  person  contracts  to  give  to  another  person  a 
formed.    Black  v.  Vanderbilt,  70  N.  Y.    Y.  App.  Div.  547   (1905).     Where  one 


App.  Div.  16  (1902).  A  promoter  can- 
not maintain  a  suit  in  equity  to  col- 
lect from  an  inventor  one-half  of  what 
the  latter  received  in  stock  and  cash, 
even  though  the  contract  between  the 
two  gave  the  former  such  one-half. 
His  remedy  is  at  law.  Everett  r.  De 
Fontaine,  78  N.  Y.  App.  Div.  219 
(1903).  A  contract  whereby  a  party 
who  is  about  to  sell  his  business  to  a 
corporation  to  be  organized  agrees  se- 
cretly to  give  $5,000  of  stock  to  a  party 
who  agrees  to  subscribe  openly  for 
$5,000  of  the  stock  is  not  enforceable, 
it  appearing  that  the  party  who  was 
thus  to  get  the  extra  stock  objected  to 
the  amount  of  stock  to  be  issued  to 
the  vendor,  and  withdrew  his  objec- 
tion only  upon  this  agreement,  and  it 
appearing  also  that  he  afterwards  be- 
came a  director  and  voted  to  purchase 
the  property  at  the  price  demanded  by 
the  vendor.  Koster  v.  Pain,  41  N.  Y. 
App.  Div.  443  (1899). 

1  Hills  r.  McMunn,  83  N.  E.  Rep.  9G3 
(111.  1908). 

2  A  contract  between  a  patentee  and 
a  person   by   which    the    latter   puts 
money    into    a    corporation    and    re- 
ceives  stock   in   payment,   and  there- 
after    the     corporation     is     sold     to 
another  corporation,  each  party  turn- 
ing  in    individual    property   in   addi- 
tion,  does   not   constitute   a   partner- 
ship entitling  one  to  claim  a  part  of 
the  price  received  by  the  other.    Vol- 
ney  v.  Nixon,  67  N.  J.  Eq.  457  (1904). 
An  agreement  between  promoters  by 
which  one  person  was  to  have  thirty 
per  cent,  of  the  profits  does  not  make 
him  a  partner  or  joint  adventurer.    It 
■was  merely  an  agreement  to  pay  a 
compensation.    Boice  v.  Jones,  106  N. 


promoter  sues  another  on  the  theory 
of  partnership,  he  cannot  on  the  trial 
prove    a   joint    adventure    instead    of 
partnership.    Boice  v.  Jones,  106  N.  Y. 
App.  Div.  547    (1905).     Where  a  per- 
son who  obtains  options  and  purchases 
stock   for  another  is  to  have  an   in- 
terest in  the  profits  on  the  sale  of  the 
same,  it  is  immaterial  whether  it  is 
a    technical    partnership    or    a   mere 
joint  venture,  inasmuch  as  the  same 
legal   rules   apply,   in   a  suit   by   the 
former  for  an  accounting  by  the  latter. 
Spier  V.  Hyde,  92  N.  Y.  App.  Div.  467 
(1904).    Where  on  a  consolidation  the 
president  of  a  constituent  company  re- 
ceives for  the  benefit  of  all  the  stock- 
holders the  stock  in  the  new  company 
and  also  certain  assets  of  the  old  com- 
pany, a  stockholder  in  a  suit  to  com- 
pel him  to  account  must  join  the  con- 
stituent    company     and     also     other 
stockholders.  Knickerbocker  v.  Conger, 
110  N.   Y.  App.  Div.   125    (1905).     A 
promoter  who  has  merely  an  option  to 
purchase  stock  which  he  then  sells  to 
a  new  corporation  is  merely  an  agent 
of   the  vendor    and    a    dividend   de- 
clared on  the  stock  of  the  new  corpo- 
ration before  the  option  is  exercised 
belongs  to  the  vendor.  Rowe  v.  White, 
112  N.  Y.  App.  Div.  688   (1906);  aff'd, 
189  N.  Y.  523.     Where  in  a  partner- 
ship  dissolution   it   is   adjudged   that 
one  of  the  partners  is  entitled  to  cer- 
tain  stock,   and   in  the  event  of  the 
others  failing  to  transfer  it,  he  shall 
have   its  value,   he    is    entitled  to  a 
transfer  unless  the  others  are  unable 
to  transfer  it.    Reilly  r.  Freeman,  109 
N.  Y.  App.  Div.  4  (1905) ;  aff'd,  184  N. 
Y.  610.    A  contributor  to  a  fund  to  be 
invested    by    syndicate    managers  in 
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fourth  interest  in  any  mines  which  the  former  may  buy,  the  former 
must  give  the  latter  a  fourth  of  stock  which  the  former  purchases  in 
a  mining  company.^  And  where  the  promoters,  who  are  also  stock- 
holders, agree  that  the  profits  are  to  he  divided  in  a  certain  way  un- 
der a  construction  contract,  and  a  part  of  them  make  a  secret  profit, 
the  others  may  compel  a  complete  division.^  Where  two  promoters 
form  a  partnership  and  acquire  stocks  and  bonds,  one  cannot  deny 
the  rights  of  the  other  on  the  ground  that  the  stock  and  bonds  were  is- 
sued by  a  railroad  company  in  excess  of  the  cost  of  construction.^ 
Where  in  a  special  act  of  incorporation  thirteen  incorporators  are 
named  and  they  organize  and  elect  directors,  and  the  latter  accept 
subscriptions,  and  all  the  incorporators  are  given  opportunity  to  sub- 
scribe, those  who  do  subscribe  may  sell  all  their  stock  and  thereby 
transfer  the  entire  corporation,  and  those  incorporators  who  do  not 
subscribe  are  not  entitled  to  any  part  of  the  price.* 

The  liability  of  promoters  to  persons  who  have  been  induced  by 
fraudulent  prospectuses  to  subscribe  for  stock,^  and  the  liability  of 
promoters  to  the  corporation  itself  to  account  for  fraudulent  profits 
which  the  promoter  has  secretly  made  out  of  contracts  which  he 
caused  the  corporation  to  enter  into,^  have  already  been  considered. 
The  subject  of  the  character,  rights  and  liabilities  of  an  underwriter 
is  considered  elsewhere.'^ 
stocks    and    other    property    has    not    contract  between  a  number  of  manu- 


such  an  interest  in  the  stocks  as 
enable  him  to  maintain  a  suit  in  the 
state  where  the  corporations  are  or- 
ganized as  against  the  non-resident 
syndicate  managers.  Jones  v.  Gould, 
141  Fed.  Rep.  698  (1905);  aff'd,  149 
Fed.  Rep.  153  Even  though  an  agent 
has  a  half  interest  in  the  profits  of  the 
sale  of  stock,  this  is  not  a  copartner- 
ship, and  the  owner  may  sell  at  pri- 
vate  sale  and    without   notifying   the 


facturers  and  bankers  as  promoters 
for  the  organization  of  a  corporation 
to  take  over  the  plants,  the  bankers 
secretly  gave  a  larger  price  to  some  of 
the  vendors  than  was  specified  in  the 
agreement,  one  of  the  vendors  who 
did  not  receive  such  secret  price  may 
file  a  bill  for  an  accounting  of  the 
secret  profits,  and  may  join  as  parties 
defendant  the  corporation,  and  the 
parties  taking  the   secret  profit,  and 


agent.    Hays  v   Colonial  Trust  Co.,  66    the  promoters.     Shutts  v.  United,  etc. 


Atl.  Rep.  143  (Penn.  1907). 

1  Dennison  v.  Chapman,  105  Cal. 
44/   (1895) 

2  Krohn  v.  Williamson,  62  Fed.  Rep. 
869  (1894)  ;  affirmed  in  Williamson  v. 
Krohn,  66  Fed.  Rep.  655  (1895).     One 


Co.,  67  N.  J.  Eq.  225  (1904).    See  also 
§  320,  supra. 

3  Leeds  v.  Townsend,  81  N.  E.  Rep. 
1069' (111.  1907). 

4  Roosevelt   v.    Hamblin,    85    N.    E. 
Rep.  98  (Mass.  1908).    The  same  rule 


of  the  vendors  who  was  secretly  to  applies  to  promoters  who  assist  in  ob- 
have  a  higher  price  than  the  others  taining  the  charter.  Dobbins  v.  Pea- 
may  recover  the  higher  price,  even  body,  85  N.  E.  Rep.  102  (Mass.  1908). 
though  he  may  possibly  be  under  legal  5  See  chs.  IX  and  XX,  supra. 
obligation  to  divide  it  with  the  other  c  See  §  651,  supra. 
vendors.  Boice  v.  Jones,  106  N.  Y.  7  See  §  14,  supra.  An  underwriter 
App.   Div.   547    (1905).     Where   in   a  is  a  guarantor,  and  if  the  agreement 
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§   706.]  HOW  CORPORATE  CONTRACTS  ARE  MADE.  [CH.  XLIU. 

§  706.  The  question  sometimes  arises  wlietiier  a  subscriber  for 
stock  in  a  projected  corporation  is  liable  to  its  creditors  in  case  the 
enterprise  is  abandoned  before  incorporation;  and  also  whether  the 
promoters  of  the  abortive  corporation  are  liable  to  the  subscribers 
for  deposits  made  by  the  latter.  The  former  question  is  decided  in 
the  negative.  "The  subscribers  to  the  stock  or  articles  of  associa- 
tion are  not  partners  with  those  who  assume  the  risk  of  acting  for 
a  corporation  not  yet  legally  established."  -  As  to  the  latter  ques- 
tion the  rule  has  become  well  established  in  England  that  a  sub- 
scriber for  stock  in  a  corporation  that  never  comes  into  existence, 
who  has  paid  a  part  of  his  subscription,  may  recover  back  from  the 
promoters  of  the  enterprise  the  amount  so  paid,  and  is  not  liable 

which  he  underwrites  is  modified  with-  rate  creditors.  Bank  of  De  Soto  v. 
out  his  consent  he  is  thereby  released.  Reed,  109  S.  W.  Rep.  256  (Tex.  1908). 
Guardian  T.  Co.  v.  Peabody,  122  N.  Y.  Persons  who  lease  premises  in  behalf 
App.  Div.  648  (1907).  of  a  proposed  corporation  are  liable 
2  Ward  V.  Brigham,  127  Mass.  24  for  the  rent  if  the  corporation  is  not 
(1879),  the  court  saying  also:  "Those  formed,  but  persons  who  subsequently 
who  acted  as  agents  for  the  inchoate  subscribe  for  stock  in  the  proposed 
corporation  acted  without  a  principal  corporation  are  not  liable  on  such 
behind  them,  because  there  was  no  lease.  Kennedy  v.  Fulton,  etc.  Co.,  108 
body  corporate  capable  of  appointing  S.  W.  Rep.  948  (Ky.  1908).  Where  a 
agents,  and  so  became  principals  in  proposed  corporation,  never  incorpo- 
the  transaction."  See  also  Duke  v.  rated,  contracts  to  purchase  certain 
Andrews,  2  Exch.  290  (1848);  Hutton  property  of  a  subscriber,  he  cannot 
V.  Thompson,  3  H.  L.  Cas.  161  (1857) ;  bring  a  suit  at  law  against  other  sub- 
Duke  v.  Diver,  1  Exch.  36  (1847),  where  scribers  for  damage  caused  by  non- 
the  stockholder  had  promised  to  pay  fulfillment  of  contract.  Crow  v.  Green, 
on  a  certain  day,  and  was  held  to  his  111  Pa.  St.  637  (1886).  Subscribers  are 
promise.  To  same  effect,  Duke  v.  not  liable.  Bourne  v.  Freeth,  9  B.  &  C. 
Forbes,  1  Exch.  356  (1847);  Aldham  632  (1829).  Unless  they  allow  them- 
V.  Brown,  7  El.  &  Bl.  164  (1857) ;  2  El.  selves  to  be  held  out  as  partners  in 
&E1.  398,' on  appeal;  Woolmer  v.  Toby,  the  enterprise.  Fox  v.  Clifton,  9  Bing. 
10  Q.  6.691  (1847).  However,  in  the  115  (1832),  granting  a  new  trial  in 
case  "of  Lake  v.  Duke  of  Argyle,  6  Q.  6  Bing.  776.  Cf.  Heraud  v.  Leaf,  5  C.  & 
B  477  (1844),  the  court  held  that  at-  B.  157  (1847);  Dickinson  v.  Valpy,  10 
tendance  at  a'meeting,  announcement  B.  &  C.  128  (1829).  Ex  parte  Hirschel, 
of  intention  of  being  president  and  of  15  Jur.  924  (1851),  held  that  a  sub- 
taking  stock,  and  concurrence  in  scriber  for  stock  in  an  abortive  com- 
measures  for'  incorporation,  may  be  pany  was  not  liable  for  debts  in- 
strong  evidence  that  defendant  "held  curred.  The  vice-chancellor  said: 
himself  out  as  a  paymaster  to  all  who  "Where  courts  have  been  contradict- 
executed  the  orders."  The  question,  ing  each  other  for  years,  this  court 
then,  is  for  the  jury.  Subscriptions  can  do  no  otherwise  than  follow  the 
paid' in  and  partly  consumed  by  losses  last  decision."  A  note  given  to  pay 
before  the  incorporation  was  com-  for  stock  in  a  corporation  to  be  organ- 
pleted  are  not  to  be  credited  on  the  ized  cannot  be  enforced  by  the  payee 
subscription   itself   as   against  corpo-  where  the  corporation  has  not  been 
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even  for  the  preliminary  expenses.^  His  remedy  may  bo  by  bill 
in  equity.^  If,  however,  the  subscriber  expressly  or  by  implica- 
tion authorizes  expenditures,  he  cannot  recover  back  his  deposit.^ 
The  subscriber  need  not  submit  to  the  deduction  of  any  part  of 


formed.  Northwestern,  etc.  Co.  v.  Lan- 
ning,  83  Minn.  19  (1901). 

1  Ashpitel  V.  Sercombe,  5  Exch.  147 
(1850),  where  the  court  said:  "There 
seems  to  he  no  doubt  that  the  plaintiff, 
having  paid  his  money  for  shares  in 
the  concern  which  never  came  into  ex- 
istence, or  a  scheme  which  was  aban- 
doned before  it  was  carried  into  execu- 
tion, has  paid  it  on  a  consideration 
which  has  failed,  and  may  recover  it 
back  as  money  had  and  received  to  its 
use,  unless  he  can  be  shown  to  have 
consented  to  or  acquiesced  in  the  ap- 
plication of  the  money  which  the  di- 
rectors have  made."  See  also  Thomp- 
son, Liabilities  of  Officers,  210;  Nockels 
V.  Crosby,  3  B.  &  C.  814  (1825),  the 
leading  case;  1  Lindley,  Companies,  p. 
31,  citing  Walstab  v.  Spottiswoode,  15 
M.  &  W.  501  (1846);  Moore  v.  Gar- 
wood, 4  Exch.  681  (1849) ;  Coupland  v. 
Challis,  2  Exch.  682  (1848);  Owen  v. 
Chains,  5  C.  B.  115  (1848);  Ward  v. 
Londesborough,  12  C.  B.  252  (1852); 
Mowatt  V.  Londesborough,  3  El.  &  Bl. 
307  (1854),  and  4  El.  &  Bl.  1.  See 
also  Vollans  v.  Fletcher,  1  Exch.  20 
(1847) ;  Chaplin  v.  Clarke,  4  Exch.  402 
(1849).  Where  a  contract  is  made  in 
the  corporate  name  after  the  articles 
have  been  filed,  but  before  any  sub- 
scriptions have  been  obtained,  and  be- 
fore an  organization  meeting  has  been 
held  or  officers  elected,  the  incorpo- 
rators are  liable  on  the  contract  as 
partners.  McVicker  v.  Cone,  21  Oreg. 
353  (1891).  A  subscription  agreement 
prior  to  incorporation,  in  which  the 
parties  state  the  number  of  shares 
taken,  and  in  which  they  agree  to  pay 
the  contractors,  who  are  parties  to 
the  contract,  a  specified  sum,  is  a 
joint  undertaking  on  the  subscribers' 
part.  The  contractors  may  hold  them 
liable  as  partners,  the  agreement  not 


limiting  their  liability  to  the  number 
of  shares  taken  by  each.  An  imma- 
terial alteration  after  a  part  have 
signed  does  not  release  any  one.  The 
agreement  of  the  contractors  to  hold 
each  subscriber  liable  only  on  his  sub- 
scription, if  he  would  pay  that,  is 
without  consideration  and  void.  Any 
subscriber  could  expressly  limit  his 
liability  to  his  subscription.  Davis  v. 
Shafer,  50  Fed.  Rep.  764  (1892).  See 
also  §  76,  supra. 

2  2  Lindley,  Companies,  p.  568.  "A 
bill  in  equity  lies  to  recover  back 
money  paid  in  a  bubble."  Colt  v.  Wool- 
laston,  2  P.  Wms.  154  (1723),  where 
there  was  fraud;  Green  v.  Barrett,  1 
Sim.  45  (1826);  Blain  v.  Agar,  1  Sim. 
37  (1826);  s.  c,  2  Sim.  289  (1828); 
Cridland  v.  DeMauley,  1  De  G.  &  S. 
459  (1S47),  before  the  Judicature 
Acts;  and  Cooper  v.  Webb,  15  Sim. 
454  (1846);  Wilson  v.  Stanhope,  2 
Coll.  627  (1846);  Apperly  v.  Page,  1 
Phillips,  775  (1847);  Clements  v. 
Bowes,  17  Sim.  167  (1852);  s.  c,  1 
Drew.  684;  Sheppard  v.  Oxenford,  1  K. 
&  J.  491  (1855);  Butt  v.  Monteaux,  1 
K.  &  J.  98  (1854),  since  such  acts.  In 
these  latter  cases  the  demurrers  were 
overruled.  See  also  Williams  v.  Page, 
24  Beav.  654  (1857),  and  "The  Bubble 
Act,"  9  Geo.  I.  ch.  18. 

3  1  Lindley,  Companies,  p.  33,  citing 
Baird  v.  Ross,  2  Macq.  61,  68  (1856) 
Garwood  v.  Ede,  1  Exch.  264  (1847) 
Watt's  V.  Salter,  10  C.  B.  477  (1850) 
Vane  v.  Cobbold,  1  Exch.  798  (1848) 
Atkinson  v.  Pocock,  1  Exch.  796 
(1848);  Willey  v.  Parratt,  3  Exch.  211 
(1848) ;  Clements  v.  Todd,  1  Exch.  268 
(1847);  Jones  v.  Harrison,  2  Exch.  52 
(1848);  Aldham  v.  Brown,  7  El.  &  B. 
164  (1857);  s.  c,  2  El.  &  El.  398 
(1S59);  Burnside  v.  Dayrell,  3  Exch. 
224   (1849). 
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his  subscriptions  to  be  applied  to  the  payment  of  the  expenses  in- 
curred by  the  promoters  in  attempting  the  incorporation.^  An  agree- 
ment to  deliver  stock  in  a  company  to  be  formed,  nothing  being 
said  as  to  any  preferred  stock,  is  not  fulfilled  by  delivering  common 
stock,  where  there  is  preferred  stock  issued  also.^ 

§  707.  Great  difficulty  has  arisen  in  determining  whether  a  cor- 
poration is  liable  on  contracts  made  in  its  behalf  by  its  promoters 
before  the  incorporation  took  place.  The  decided  weight  of  au- 
thority holds  that  the  corporation  is  not  bound  thereby.^ 

iNockels  V.  Crosby,  3  B.  &  C.  814  219    (1S90).     A    corporation    is    not 

(1825).    Contra,  Williams  t\  Salinond,  bound    by    the    contracts    of    its    pro- 

2  Kay  &  J.  463  (1856).  moters,  where  it  has  not  ratified  the 

2  Mcllquham  v.  Taylor,  [1895]  1  Ch.  same  nor  accepted  the  benefit  of  the 
53.  same.    Moore,  etc.  Co.  v.  Towers  Hard- 

3  Munson  v.  Syracuse,  etc.  R.  R.,  103  ware  Co.,  87  Ala.  206  (1889).  The 
N.  Y.  58,  75  (1886).  The  agreement  correspondence  of  one  who  afterwards 
of  the  promoters  of  a  bank  that  a  per-  becomes  president  of  a  corporation 
son  will  be  paid  for  obtaining  sub-  which  is  afterwards  incorporated  does 
scriptions  to  its  stock  does  not  bind  not  bind  such  corporation.  First  Nat. 
the  bank  itself.  Tift  v.  Quaker  City  Bank  v.  Armstrong,  42  Fed.  Rep.  193 
Nat.  Bank,  141  Pa.  St.  550  (1891).  (1890).  A  corporation  is  not  liable 
The  contract  of  the  directors  of  a  mu-  for  the  contracts  of  its  promoters  un- 
tual  life  insurance  association  that  it  less  it  clearly  ratifies  or  adopt-s  the 
will  locate  the  chief  office  in  a  certain  same  by  express  resolution  or  some 
city,  if  the  city  will  pay  certain  ex-  act  showing  such  intent.  Tuttle  v. 
penses,  is  not  binding  on  the  society  Tuttle  Co.,  101  Me.  287  (1906).  Even 
after  incorporation  unless  ratified  by  though     applications    for     a    certain 


it.  Park  r.  Modern,  etc.  of  America, 
181  111.  214  (1899).  A  corporation  is 
not  liable  on  a  contract  of  its  pro- 
moters to  pay  for  drawings,  plans,  etc 


amount  of  insurance  must  be  obtained 
before  organizing  a  corporation,  yet 
the  promoters  have  no  power  to  agree 
that  the  corporation   will   accept  the 


Hence,  although  by  statute  stockhold-  insurance.     Montgomery  v.  Whitbeck, 

ers  are  personally  liable  on  corporate  12  N.  Dak.  385  (1903).    A  corporation 

contracts,     if    the     corporation    com-  is  not  liable  for  purchases  of  one  of 

mences  business  before  one-half  of  its  its  promoters  in  its  behalf  where   it 

capital  is  subscribed  and  twenty  per  never   accepted   the  articles   and   the 

cent,  paid  in,  they  are  not  liable  on  promoter  canceled  the  order.    Bank  of 

such  a  contract  made  before  incorpora-  Forest  v.  Orgill  Bros.  &  Co.,  82  Miss, 

tion.     Buffington  v.   Bardon,   80  Wis.  81  (1903).    A  promoter  cannot  enjoin 

635(1891).  The  company  is  not  bound  the   corporation    from    increasing   its 

to  issue  stock  in  payment   for   serv-  stock,    even    though    he    claims   that 

ices  of  a  claim  which  the  promoters  such  increase  will   defeat   a  contract 

agreed  should  be  paid  for  by  the  com-  made  prior  to  incorporation,  by  which 

pany.     Carey  v.  Des  Moines,  etc.  Co.,  he  was  to  have  a  one-sixth  interest, 

81  Iowa,  674  (1891).    The  corporation  the  corporation    not    having   ratified 

is    not    liable   for   the   breach   of   an  such  contract.     Martin  v.  Remington, 

agreement  among  its  organizers  as  to  etc.  Co.,  95  N.  Y.  App.  Div.  18  (1904). 

the  distribution  of  stock.     Summerlin  An  agreement  of  the  promoters  that 

V.  Fronteriza,  etc.  Co.,  41  Fed.  Rep.  one  of  them  should  have  lumber  from 
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Any  other  rule  would  be  dangerous  in  the  extreme,  inasmuch  as 
promoters  arc  proverbially  profuse  in  their  promises,   and  if  the 


the  company  at  cost,  is  not  binding  on 
the  company.  Shreveport  Nat.  Bank 
V.  Maples,  43  S.  Rep.  905  (La.  1907), 
A  subscription  for  stock  before  incor- 
poration, payment  to  be  in  property, 
need  not  be  accepted  by  the  corpora- 
tion. Merrick  v.  Consumers'  etc.  Co., 
Ill  111.  App.  Rep.  153  (1902).  A  pro- 
moter's contract  is  not  binding  on  the 
company,  even  though  it  obtains  the 
benefits  thereof.  Wilbur  v.  New  York, 
etc.  Co.,  58  N.  Y.  Super.  Ct.  539  (1891). 
The  parliamentary  agent  was  held 
bound  to  look  to  the  promoters  for  his 
pay,  and  not  to  the  company,  in  Re 
Skegness,  etc.  Co.,  L.  R.  41  Ch.  D.  215 
(1888).  Promoters  have  no  power  to 
bind  the  corporation,  even  though  they 
afterwards  become  trustees.  Berridge 
r.  Abernethy,  24  N.  Y.  Week.  Dig.  513 
(1886).  An  agreement  among  the 
oflBcers  to  reduce  their  salaries  can- 
not be  insisted  upon  by  the  corpora- 
tion. It  was  not  a  party  to  the  agree- 
ment. Thompson  Co.  v.  Brook,  14  N. 
Y.  Supp.  370  (1891).  A  contract  of 
promoters  to  sell  to  a  corporation  to 
be  formed  cannot  be  enforced  by  a 
stockholder  suing  in  behalf  of  him- 
self and  other  stockholders,  when  the 
company  has  not  performed  or  en- 
deavored to  perform  its  part  of  the 
agreement.  Negley  v.  McWood,  N.  Y. 
L.  J.,  May  2,  1890.  An  assignment  of 
patents  by  one  of  several  parties  to 
a  corporation  formed  to  unite  various 
patents  in  a  certain  business  is  abso- 
lute and  cannot  be  revoked,  even 
though  the  party  was  by  agreement  to 
have  a  salary  of  $6,000  per  year,  and 
this  salary  has  not  been  paid.  Bracher 
V.  Hat  Sweat  Mfg.  Co.,  49  Fed.  Rep. 
921  (1892).  The  company  is  not  liable 
for  goods  ordered  and  received  before 
it  was  incorporated,  even  though  it 
used  them.  Bradley  Fertilizer  Co.  v. 
South  Pub.  Co.,  17  N.  Y.  Supp.  587 
(1892).  An  agreement  of  promoters 
that  a  corporation  should  be  formed 


to  pay  $5,000  to  a  factory  does  not 
bind  such  corporation.  Davis,  etc.  Co. 
V.  Hillsboro  Creamery  Co.,  10  Ind. 
App.  42  (1894).  A  corporation  is  not 
bound  by  a  contract  made  in  its  name 
before  it  was  organized.  Winters  v. 
Hub  Min.  Co.,  57  Fed.  Rep.  287  (1893). 
An  agreement  by  promoters  that  cer- 
tain stock  need  not  be  paid  for  is  not 
binding  on  the  corporation,  and  it 
may  collect.  York,  etc.  Assoc,  v. 
Barnes,  39  Neb.  834  (1S94).  The  cor- 
poration is  not  liable  for  moneys  ex- 
pended by  its  promoters  in  develop- 
ing or  purchasing  property,  nor  is  it 
liable  on  their  contracts.  Bash  v. 
Culver  Gold  Min.  Co.,  7  Wash.  122 
(1893).  A  corporation  may  be  liable 
on  a  contract  made  before  incorpora- 
tion by  a  party  who  afterwards  be- 
comes a  director  and  president,  even 
though  the  contract  was  to  perform 
services  after  incorporation.  Oaks  v. 
Cattaraugus  Water  Co.,  143  N.  Y.  430 
(1894).  The  corporation  is  not  liable 
for  the  services  and  expenses  of  its 
promoters.  Security  Co.  v.  Benning- 
ton, etc.  Assoc,  70  Vt.  201  (1897). 
The  agreement  of  the  promoters  of  a 
corporation  that  a  certain  claim  of  a 
person  would  be  paid,  provided  he 
gave  to  the  corporation  certain  busi- 
ness, may  be  binding  upon  the  corpo- 
ration. Durgin  v.  Smith,  115  Mich. 
239  (1897).  An  insurance  company 
may  refuse  to  pay  a  loss  incurred 
after  its  incorporation,  but  growing 
out  of  a  policy  taken  by  its  promoters 
before  incorporation.  Gent  r.  Manu- 
facturers', etc.  Ins.  Co.,  107  111.  652 
(1883);  s.  c,  106  111.  252.  The  corpo- 
ration  is  not  liable  for  the  debts  of  an 
old  partnership,  and  not  even  the 
parol  promise  of  its  president  makes 
it  liable.  Georgia  Co.  v.  Castleberry, 
43  Ga.  187  (1871).  An  agreement 
among  the  donors  to  an  academy  that 
the  money  should  be  repaid  does  not 
bind  the  academy  after  incorporation. 
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corporation  were  to  be  bound  by  them,  it  would  be  subject  to  many 
unknown,  unjust  and  heavy  obligations.     The  only  protection  of  the 

Bluehill  Academy  v.  Witham,  13  Me.  Held,  the  articles  did  not  form  a  con- 
403  (1836).  An  agreement  of  pro-  tract  between  them,  and  the  vendor 
meters  to  pay  a  person  for  obtaining    could   be  removed.     Eley  v.  Positive, 


subscriptions  is  not  binding  on  the 
corporation.  New  York,  etc.  R.  R.  v. 
Ketchum,  27  Conn.  169  (1858),  the 
court  saying:  "Can  a  few  persons 
combine  for  their  own  interest  to  get 


etc.  Co.,  L.  R.  1  Exch.  D.  88  (1876), 
followed;  Browne  v.  La  Trinidad,  L. 
R.  37  Ch.  D.  1  (1886).  See  Lindley, 
Companies,  p.  146,  etc.;  Chadwyck, 
Healey,  36.  Where  the  bondholders,  in 


up  a  railroads-agree  with  one  of  their  order  to  procure  a  government  land 

number  to  give  him  a  large  commis-  grant,  contracted  with  plaintiff  to  com- 

sion  or  bonus  for  every  stockholder  plete  the  road,  and  subsequently  the 

he  can  allure  into  the  company — and  bondholders   foreclosed    and    reorgan- 

privately    make    this    commission  or  ized,  the  court  held  that  the  new  com- 

bonus  a  charge    on  the    corporation  pany  was  not  liable  on  such  contract 

when  formed?  This  would  be  a  breach  merely  from  having  accepted  the  com- 

of  faith  towards  the  honest  and  un-  plete  road.     The  court  said:     "From 

suspecting  stockholders  who  pay  the  all  the  authorities  it  seems  clear  that, 

charter  price  for  their  stock,  and  ex-  in  order  to  recover  in  an   action  at 


pect  to  take  it  clear  of  all  incum 
brance."  In  Illinois  the  rule  is 
favored  that  the  corporation  is  never 
liable  on  contracts  made  by  its  pro- 
moters, unless  it  expressly  agreed  to 
perform.  So  held  as  regards  prelim- 
inary surveys.  Rockford,  etc.  R.  R. 
f.  Sage,  65  111.  328  (1872);  and  book- 
keeping for  one  of  the  promoters. 
Safety,  etc.  Co.  v.  Smith,   65   111.  309 


law,  the  plaintiff  must  show  either  an 
express  promise  of  the  new  company, 
or  that  the  contract  was  made  with 
persons  then  engaged  in  its  formation 
and  taking  preliminary  steps  thereto, 
and  that  the  contract  was  made  on 
behalf  of  the  new  company,  in  the  ex- 
pectation on  the  part  of  the  plaintiff 
and  with  the  assurance  on  the  part  of 
the  projectors  that  it  would  become  a 


(1872);    and   the   liability   of   a  new  corporate  debt,  and  that  the  company 

company  for  the  services   of  the  su-  afterwards  entered  upon  and  enjoyed 

perintendent  of  an  abortive  company  the  benefit  of  the  contract,  and  by  no 

by   the   same   parties.     Western,   etc.  other  title  than  that  derived  through 

Co.  V.  Cousley,  72  111.  531  (1874).  it."     Little  Rock,  etc.  R.  R.  v.  Perry, 

An  agreement  of  promoters  that  a  37  Ark.  164,  191  (1881);  aff'd  in  Perry 

certain   person  shall   have   a  certain  v.  Little  Rock,  etc.  R.  R.,  44  Ark.  383 

part  of  the  stock  upon  incorporation,  (1884).    See  also  i^e  Empress,  etc.  Co., 

upon   his   paying   therefor,    does    not  L.  R.  16  Ch.  D.  125  (1881),  where  the 

bind    the    corporation.     Morrison    v.  agreement  of  the  promoters  on  behalf 

Gold,  etc.  Co.,  52  Cal.  306  (1877).    An  of  the  company,  that  it  would  pay  the 

agreement  with  a  vendor  before  for-  costs   and    charges   of   the    solicitors, 

mation  of  the  company  provided  that  for  services  and  disbursements  in  per- 

he  should  not  be  removed  from  the  di-  fecting  the  organization  thereof,  was 

rectorate   until   a  certain   date.     The  dismissed,    but   without   prejudice   to 

memorandum    and    articles    provided  any   equitable   claim    on    a    qitanticm 

that  this  agreement  should  be  adopted,  meruit;  Sully's  Case,  L.  R.  33  Ch.  D. 

and  the  articles  "confirmed"  and  in-  16  (1886),  holding  that,  in  the  absence 

corporated    it.     The    agreement    was  of  a  new  contract  made  by  a  company 

acted  on,  but  no  contract  was  made  after    its    incorporation,    a    contract 

between  the  vendor  and  the  company,  made   before   its   incorporation   by  a 
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stockholders  and  of  subsequent  corporate  creditors  against  such  a 
result  lies  in  the  rule  that  the  corporation  is  not  bound  by  the  con- 


person  purporting  to  contract  as  trus- 
tee for  the  company  is  not  binding  on 
the  company,  though  the  parties  after- 
wards carry  out  some  of  the  terms  of 
the  contract  and  act  on  the  supposi- 
tion that  it  is  binding  on  the  com- 
pany. A  provision  in  the  by-laws, 
which  in  England  are  filed,  that  a 
certain  person  shall  be  the  attorney  for 
the  company,  is  not  binding  on  the 
company.  Eley  v.  Positive,  etc.  Co.,  L. 
R.  1  Exch.  D.  20,  88  (1876).  See  also 
Re  Skegnes8,  etc.  Co.,  L.  R.  41  Ch. 
D.  215  (1888),  holding  that  a  parlia- 
mentary agent  or  lobbyist  could  not 
hold  the  company  liable.  An  agree- 
ment of  promoters  with  a  turnpike 
company  that  the  proposed  railway 
company  will  make  a  certain  grade 
crossing  with  the  former  is  not  bind- 
ing on  the  railway  company.  Aldred 
V.  North  Midland  Ry.,  1  Ry.  Cas.  404 
(1839).  An  attorney  cannot  collect 
his  fees  from  the  corporation  for  serv- 
ices previous  to  incorporation,  even 
though  the  by-laws  provided  for  pay- 
ment, and  the  directors  in  meeting 
assembled  said  that  he  would  be  paid. 
Be  Rotherham,  etc.  Co.,  L.  R.  25  Ch. 
D.  103  (1883).  The  corporation  is  not 
liable  for  services  in  obtaining  street 
permits  and  franchises  prior  to  its 
incorporation.  Hutchinson  v.  Surrey, 
etc.  Assoc,  11  C.  B.  689  (1851).  A 
railway  company  is  not  bound  by  the 
agreement  of  its  promoters  that  it  will 
purchase  the  canal  of  a  canal  company 
if  the  latter  will  not  oppose  the  grant 
of  its  charter.  Leominster,  etc.  Co.  v. 
Shrewsbury,  etc.  Ry.,  3  K.  &  J.  654 
(1857).  A  railway  company  is  not 
bound  by  the  contract  of  its  promoters 
for  it  with  a  town  that  the  company 
would  build  certain  wharves,  etc.  "If 
such  secret  or  unexpected  terms  are 
to  be  held  binding  on  those  who  take 
shares,  the  result  may  be  ruinous  to 
those  who  act  on  the  faith  of  what 
appears  on  the  face  of  the  legislative 


incorporation."  Caledonian,  etc.  Ry.  v. 
Magistrates,  etc.,  2  Macq.  391  (1855), 
questioning  Edwards  v.  Grand  Junc- 
tion Ry.,  1  Myl.  &  C.  650  (1836); 
Stanley  i-.  Chester,  etc.  Ry.,  1  Ry.  Cas. 
58;  s.  c,  9  Sim.  264;  aff'd  in  3  Myl.  & 
C.  773  (1838),  and  Petre  v.  Eastern, 
etc.  Ry.,  1  Ry.  Cas.  462  (1838).  Where, 
by  the  articles  of  incorporation,  the 
subscribers  are  not  to  be  bound  until 
a  certain  amount  of  the  stock  is  sub- 
scribed, the  corporation  is  not  liable 
for  the  salary  of  an  engineer  employed 
before  such  full  subscription.  Pierce 
V.  Jersey,  etc.  Co.,  L.  R.  5  Exch.  209 
(1870). 

A  corporation  is  not  liable  on  the 
contracts  of  its  promoters  to  employ 
plaintiff  as  a  broker,  nor  does  an  ex- 
press ratification  of  the  contract  bind 
it  unless  a  consideration  is  alleged. 
Payne  v.  New  South,  etc.  Co.,  10  Exch. 
283  (1854).  An  agreement  of  pro- 
moters that  the  company  shall  pay  an 
attorney  a  certain  sum  for  services 
is  not  binding  on  the  company — not 
even  by  ratification  and  agreement  be- 
tween the  company  and  the  promoters. 
Re  Empress,  etc.  Co.,  L.  R.  16  Ch.  D. 
125  (1880).  It  has  been  held  that 
equity  will  enforce  an  agreement  of 
the  promoters  that,  if  opposition  to 
the  grant  of  its  charter  is  withdrawn, 
the  company  will  contract  to  do  cer- 
tain things  which  the  opposition  de- 
sired to  put  into  the  charter.  Edwards 
V.  Gran^,  etc.  Ry.,  1  Myl.  &  Cr.  650 
(1836),  aff'g  7  Sim.  337;  questioned  in 
Caledonian,  etc.  Ry.  r.  Helensburg, 
etc.,  2  Macq.  391  (1855),  and  held 
overruled  in  Earl  of  Shrewsbury  r. 
North,  etc.  Ry.,  L.  R.  1  Eq.  593  (1865). 
An  agreement  to  pay  a  large  price  for 
land  owned  by  the  opposition  party 
is  not  so  enforceable.  Preston  v.  Liv- 
erpool, etc.  Ry.,  5  H.  L.  Cas.  605 
(1856),  aff'g  17  Beav.  114;  s.  c,  before 
amendment  of  the  bill,  1  Sim.  (N.  S.) 
586    (1851).     Cf.   Stanley   v.   Chester, 
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tracts  of  its  promoters.  The  rule  is  just  and  should  not  be  weakened.^ 
Thus,  even  though  a  corporation  transfers  all  its  property  to  rai- 
other  corporation  on  a  contract  made  prior  to  incorporation  of  the 
latter,  yet  the  latter  is  not  liable  unless  it  accepted  the  property  with 
knowledge  of  the  contract  and  upon  express  or  implied  undertaking 
to  carry  it  out.^  A  secret  agreement  that  a  subscriber  for  stock  priur 
to  incorporation  shall  not  be  required  to  take  the  stock  is  no  defense 
as  against  the  corporation.^  A  license  granted  to  a  person  with 
the  right  to  him  to  assign  it  to  a  corporation  does  not  create  any  con- 
tract between  the  licensor  and  the  corporation,  no  assignment  having 
been  made,  even  though  the  corporation  has  acted  upon  it.^ 

It  is  entirely  legal,  however,  for  the  corporation  to  ratify,  confirm, 
or  adopt  the  contracts  of  its  promoters.  A  promoter's  contract  may 
be  adopted  by  the  corporation  in  any  way  in  which  a  contract  may  be 
made  by  the  corporation.^    A  corporation  may  assume  an  obligation 

etc.  Ry.,  3  Myl.  &  C.  773  (1838);  and  the    company    certain    facilities    for 

Eastern,  etc.  Ry.  v.  Hawkes,  5  H.  L.  business,     the     company     is     liable. 

Cas    331    (1855);    Earl  of  Lindsey   v.  Touche  v.  Metropolitan,  etc.  Co.,  L.  R. 

Great     Northern'   Ry.,     10    Hare,    664  6  Ch.  671   (1871),  rev'g  4  De  G.,  M.  & 

(1853),  in  an  inferior  court.  This  doc-  G.  465.    A  judgment  against  the  com- 

trine  is  sustained  in  Earl  of  Shrews-  pany,  entered  by  consent  on  a  claim 

bury  V.  North,  etc.  Ry.,  L.  R.  1  Eq.  of   a   land-owner   that  the  promoters 

593    (1S65),  disapproving  Edwards  v.  agreed  that  the  company  would  take 

Grand    etc'  Ry.,    1    Myl.    &    Cr.   650  his  land  at  a  certain  price,  is  binding. 

(1836),  and  Petre  r.  Eastern,  etc.  Co.,  Williams  v.  St.  George,  etc.  Co.,  2  De 

1    Ry.    Cas.    462    (1838),    and    is    sus-  G.  &  J.  547  (1858). 

tained  also   in  Gooday  v.   Colchester,  i  Quoted   and   approved  in   Park  v. 

etc.   Ry.,   17   Beav.   135    (1852).     The  Modern,  etc.  of  America,  181  111.  214 

articles  of  association  may  provide  for  (1899). 

the  payment  of  promoters'  contracts.  2  Holyoke,  etc.  Co.  v.  United  States, 

Terrell  v.  Hutton,  4  H.  L.  Cas.  1091  etc.  Co.,  182  Mass.  171    (1902). 

(1854).    Cf.  Gunn  v.  London,  etc.  Ins.  3  Greater,  etc.  C^o.  v.  Riley,  210  Pa. 

Co.,     12    C.     B.    (N.    S.)    694    (1862).  St.  283    (1904).     A  corporation  is  not 

Contra.  Mulhado  v.  Porto,  etc.  Ry.,  L.  liable  on  the  agreement  of  two  of  its 

R.  9  C.  P.  503    (1874);   Re  Empress,  promoters  that  in  case  a  certain  plant 

etc.  Co.,  L.  R.  16  Ch.  D.  125   (1880).  was  not  built  within  a  certain  time  a 

Under   a   charter   provision   that   the  subscription    would    be    repaid,    even 

company     shall     be     liable,     see     Re  though  the  promoters  were  also  com- 

Brampton,  etc.  Ry.,  L.  R.  10  Ch.  App.  missioners   to   open    books   and    take 

177    (1875),   where   an   attorney  was  subscriptions.    Russell  v.  Broadus,  etc. 

allowed   to 'collect,    although   he   had  Mills,  39  S.  Rep.  712  (Ala.  1905).   See 

assured   subscribers  that  they  would  also  §  191,  supra. 

not  be  liable;  distinguishing  Savin  v.  4  Bagot,  etc.  Co.  v.  Clipper,  etc.  Co., 

Hoylake  Ry.,  L.  R.  1  Exch.  9   (1865).  [1902]  1  Ch.  146. 

Where  the  articles  of  incorporation  ex-  r,  McArthur  v.  Times  Printing  Co., 

pressly  provide  for  the  payment  of  a  48  Minn.  319  (1892),  the  court  holding 

specified  amount  to  a  person  who  had  also    that    the    contract   begins    only 

contracted  with  the  promoters  to  sell  from  its  adoption,  and  on  that  basis 
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made  before  its  organization  or  may  make  a  new  contract  with  the 
same  parties  to  the  same  effect.^ 

A  corporation  accepting  the  benefits  of  the  contract  of  its  incor- 
porators must  accept  the  burden,  and  a  promoter's  contract  which 
has  been  ratified  or  adopted  by  the  corporation,  or  the  benefits  of 
which  have  been  accepted  by  the  corporation  with  knowledge  of  such 
contract,  may  be  enforced  against  it.^ 


the  statute  of  frauds  is  applicable.  A 
corporation  may  adopt  the  contract  of 
its  promoters  in  any  way  in  which  it 
could  make  such  a  contract  originally, 
namely,  by  the  express  act  of  its 
board  of  directors  or  by  acquiescing  in 
the  carrying  out  of  such  a  contract. 
Bond  V.  Pike,  111  N.  W.  Rep.  916 
(Minn.  1907).  Where  the  charter  au- 
thorizes the  company  to  pay  liabilities 
incurred  for  property  before  incorpo- 
ration, such  payment  may  legally  be 
made.  Hawkeye,  etc.  Co.  v.  State  Bank, 
etc.,  157  Fed.  Rep.  253  (1907).  Under 
the  California  statute  a  person  hold- 
ing the  obligation  of  promoters  may 
hold  the  company  liable  therefor  if 
the  company  has  assumed  it.  North- 
rup  V.  Altadena,  etc.,  91  Pac.  Rep.  422 
(Cal.  1907). 

1  Wasser  v.  Western,  etc.  Co.,  97 
Minn.  460  (1906).  Certificates  of  stock 
issued  in  contemplation  of  incorpora- 
tion may  be  accepted  and  adopted  by 
the  corporation  after  organization 
and  will  be  good.  Thorpe  r.  Pennock, 
etc.  Co.,  99  Minn.  22    (1906). 

2  Seymour  v.  Spring  Forest  Cem. 
Assoc,  144  N.  Y.  333  (1895) ;  s.  c,  157 
N.  Y.  697;  Rogers  v.  New  York,  etc. 
Land  Co.,  134  N.  Y.  197,  211  (1892), 
the  court  saying:  "While  it  could 
have  refused,  when  it  came  into  exist- 
ence, to  accept  the  one  or  to  be  bound 
by  the  other,  it  could  not  accept  the 
advantages  and  then  refuse  to  assume 
the  obligations."  In  Oakes  v.  Cat- 
taraugus Water  Co.,  143  N.  Y.  430 
(1894),  prior  to  incorporation  a  writ- 
ten agreement  was  made  In  the  name 
of  the  company  with  a  party  who 
agreed  to  secure  the  right  of  way, 
hydrant   rental,   and   to  place   invest- 


ments, etc.,  and  was  to  receive  pay 
from  the  corporation.  He  was  also  to 
abandon  a  rival  water-works  scheme 
and  to  aid  generally.  The  president 
and  general  manager  of  the  corpora- 
tion after  the  incorporation  acknowl- 
edged the  debt  and  contract,  and 
promised  payment.  The  court  held 
that  the  fact  that  the  president  called 
upon  the  party  for  performance  con- 
stituted ratification.  The  whole  ques- 
tion was  for  the  jury.  Although  the 
promoters  have  no  authority  to  bind 
the  company  by  their  agreements  as 
to  the  construction  contract,  yet  where 
the  company  receives  a  benefit  from 
such  agreement,  and  in  its  records 
and  minutes  recognizes  it,  the  com- 
pany will  be  liable  in  damages  for  let- 
ting the  contract  to  others.  Wilson  v. 
King's,  etc.  R.  R.,  114  N.  Y.  487  (1889). 
"A  corporation  has  power,  when 
fully  organized,  to  ratify  a  contract 
made  by  the  promoters  when  it  is  one 
within  the  purposes  for  which  the  cor- 
poration was  organized  and  appears  to 
be  a  reasonable  means  for  the  carry- 
ing out  of  those  purposes."  Stanton  r. 
New  York,  etc.  R.  R.,  59  Conn.  272 
(1891).  A  company  by  adopting  and 
receiving  the  benefit  of  a  contract 
made  for  it  by  its  promoter  is  bound 
thereby.  Chilcott  v.  Washington,  etc. 
Co.,  88  Pac.  Rep.  113  (Wash.  1906). 
Even  though  a  promoter  by  agreement 
made  with  a  foreign  corporation,  be- 
fore the  incorporation  of  a  mining 
company,  was  to  have  one  share  of 
stock  for  his  services  for  every  ten 
shares  which  he  obtained  subscrip- 
tions for,  and  the  company  accepted 
the  subscriptions,  yet  he  cannot  hold 
it  liable  for  the  value  of  the  stock  to 
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be   received   by   him   as  commissions 
where  he  merely  demanded  it  by  let- 
ter  and   the   company   offered   to   de- 
liver it  after  suit  was  brought.    Teeple 
V.  Hawkeye,  etc.  Co.,  114  N.  W.  Rep. 
906    (Iowa,   1908).     The    corporation 
may  accept  and  ratify  a  contract  of 
its  promoters.     Davis  v.  Montgomery, 
etc.  Co.,  101  Ala.  127   (1890).     Where 
promoters  agree  to  employ  a  person, 
and  the  company  actually  does  employ 
him  afterwards,  the  company  thereby 
ratifies  the  contract.     Pittsburg,   etc. 
Co.  r.  Quintrell,  91  Tenn.  693   (1892). 
Bonds  and  mortgages  executed  by  cor- 
porate officers  in  pursuance  of  a  reso- 
lution made  by  promoters,  previous  to 
incorporation,  are  valid  where  the  di- 
rectors ordered  the  issue  of  the  bonds 
after  their  execution.  Wood  v.  Whelen, 
93  111.  153   (1879).    A  bank,  after  in- 
corporation,  may   ratify   and    become 
liable  on  the  contract  of  its  promoters 
to  the  effect  that  the  bank  would  give 
stock  and  a  certain  sum  of  money  to 
a  person  for  his  services.    McDonough 
V.  Bank,  34  Tex.  309   (1870).     Where 
a  corporation  is  organized  before  its 
articles  are  filed  and  a  contract  of  pur- 
chase is  made,  the  contract  price  is 
collectible,   the    company    having  re- 
ceived  the   property   after   incorpora- 
tion.    Paxton,   etc.   Co.  v.   First  Nat. 
Bank,  21  Neb.  621  (1887).    A  corpora- 
tion is  liable  for  machinery  which  is 
accepted  by  it  on  a  contract  made  by 
its  organizers  for  it  before  incorpora- 
tion.    Whitney  v.  Wyman,  101  U.  S. 
392  (1879).     An  agreement  by  corpo- 
rate organizers   that  the   corporation 
will  pay  royalties  on  a  patent  is  en- 
forceable against  the  corporation  when 
it  has  acted  on  the  contract  and  for 
a  time  paid  the  royalties.    Bommer  v. 
American,  etc.  Co.,  81  N.  Y.  468  (1880). 
See  also  Lorillard  v.  Clyde,  86  N.  Y. 
384  (1881).    A  preliminary  agreement 
that  a  person   may  turn  in  property 
for  stock  is  valid  where  the  corpora- 
tion has  afterwards  accepted  the  prop- 
erty  and   issued   the   stock   therefor. 
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Reichwald   r.   Commercial   Hotel   Co., 
106  111.  439   (1883).     A  contract  made 
by  the   president,   as  such,  after   the 
certificate  of  incorporation  was  signed, 
but  before  it  was  filed,  binds  the  cor- 
poration where  it  has  adopted  the  con- 
tract by  carrying  it  out.     Grape,  etc. 
Co.  V.   Small,   40  Md.  395    (1874).     A 
corporation  is  not  bound  by  the  con- 
tracts  of   its   promoters,   but    it   may 
adopt  them  after  incorporation.  Adop- 
tion may  be  in  any  way  in  which  it 
might    make    the    contract    de    novo. 
Battelle  v.  Northwestern,  etc.  Co.,  37 
Minn.  89   (1887),  and  note.     The  com- 
pany may   of  course   employ   and  be 
liable  to  a  superintendent  whom  the 
promoters  agreed  should  be  employed. 
Browning  r.  Great,  etc.  Co.,  5  H.  &  N. 
856    (1860).     A  grant  of  a  license  to 
use   a  patent  made  to  an   individual 
with  the  privilege  to  assign  to  a  con- 
templated corporation  may,  as  to  roy- 
alties, be  enforced  against  the  corpo- 
ration when  the  corporation  expressly 
adopted  the  contract  and  acted  on  it. 
Spiller  V.  Paris,  etc.  Co.,  L.  R.  7  Ch. 
D.  368  (1878),  distinguishing  Melhado 
V.  Porto  Alegre,  etc.  Ry.,  L.  R.  9  C.  P. 
503    (1874),  as   being  a  case  at  law. 
Money  paid   by  a  town  after   its   in- 
corporation  to   a   person    for   bribing 
the   legislature   to   grant  the   charter 
may  be  recovered  back  by  a  bill   in 
equity.     Frost  v.  Inhabitants,  etc.,  88 
Mass.  152  (1863).    Where  persons  who 
give  their  notes  in  payment  for  prop- 
erty deed  the  property  to  a  corpora- 
tion, the  latter  is  not  bound  to  reim- 
burse them  for  amounts  paid  by  them 
on  the  notes.    Ruby,  etc.  Co.  v.  Gurley, 
17  Colo    199    (1892).     The  offer  of  a 
party  to  take  such  stock  as  may  not 
be  taken  by  the  public  when  offered 
to  the  public  may  be  accepted  after 
the    public    subscriptions    are    closed. 
Especially  is  this  the  case  where  the 
underwriter  afterwards  practically  ac- 
cepted the  stock.     Re  Hemp,  etc.  Co., 
[1896]    2   Ch.   121.     Where   promoters 
are  entitled  to  certain  stock  from  the 
214 
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and  after  the  company  is  organized  turn  its  plant  over  to  it,  the  cx)r- 


corporation,  but  such  obligation  is 
canceled  by  Inutual  agreement,  one  of 
them  cannot  afterwards  revive  the  ob- 
ligation on  the  ground  that  the  other 
promoter,  who  dominated  the  corpo- 
ration, had  agreed  that  it  would  all  be 
made  right.  Dillon  v.  Commercial 
Cable  Co.,  87  Hun,  444  (1895).  Where 
a  promoter  agrees  to  pay  a  commis- 
sion for  obtaining  a  bonus  for  a  corpo- 
ration, the  corporation  is  liable  for 
the  commission  if  it  accepts  the  bonus 
with  knowledge  of  the  contract. 
Weatherford,  etc.  R.  R.  v.  Granger,  86 
Tex.  350  (1894).  Promoters  are  liable 
on  a  contract  made  before  incorpora- 
tion, but  are  not  liable  on  the  contract 
if  it  was  made  for  the  company  and 
the  company  adopts  it.  Ennis,  etc. 
Co.  f.  Burks,  39  S.  W.  Rep.  966  (Tex. 
1897). 

A  corporation  may  be  liable  on  a 
contract  entered  into  by  its  promoters 
where  such  contract  was  accepted  and 
carried  out  by  the  corporation.  Chi- 
cago, etc.  Co.  V.  Talbotton,  etc.  Co., 
106  Ga.  84  (1898).  A  promoter's  con- 
tract fcr  the  benefit  of  the  company 
is  an  open  offer  to  be  accepted  or  re- 
jected by  the  company  when  organ- 
ized, and  if  the  company  accepts  and 
retains  the  benefit  thereof  it  is  bound 
by  the  contract,  and  hence  a  corpora- 
tion which  accepts  land  and  mining 
claims  on  a  director's  contract  which 
called  for  certain  payments  to  them 
in  stock  and  cash  is  bound  to  make 
such  payments,  even  though  no  formal 
action  is  taken  by  the  board  of  di- 
rectors. Wall  i\  Niagara,  etc.  Co.,  20 
Utah,  474  (1899).  An  agreemect  be- 
tween two  promoters  that  certain 
stock  should  be  assigned  to  them 
jointly  for  the  general  promotion  of 
the  interests  of  the  company,  and  if 
not  disposed  of  within  three  months 
to  be  divided  between  them  in  a  cer- 
tain waj,  does  not  establish  a  trust 
in  favor  of  the  corporation  and  does 
not  make  the  stock  treasury  stock  for 
the  benefit  of  the  corporation.     Bren- 


nan  v.  Vogler,  174  Mass.  272  (1899). 
Misrepresentations  made  to  promoters 
in  the  purchase  of  property  by  them, 
which  property  they  sell  to  the  corpo- 
ration, do  not  give  a  cause  of  action 
to  the  corporation  against  the  par- 
ties selling  to  the  promoters.  Leb- 
anon, etc.  v.  Dyckman,  57  S.  W.  Rep. 
227  (Ky.  1900).  A  corporation  which 
with  knowledge  uses  machinery  pur- 
chased for  it  by  its  promoters  is 
liable  for  the  price  of  the  same.  Lan- 
caster, etc.  Co.  V.  Murray,  etc.  Co.,  19 
Tex.  Civ.  App.  110  (1898).  In  the  case 
of  Mesinger  r.  Mesinger,  etc.  Co.,  44 
N.  Y.  App.  Div.  26  (1899),  the  court 
held  that  a  promoter's  contract  that 
the  corporation  would  employ  a  per- 
son at  a  certain  salary  was  ratified  by 
the  corporation  where  such  promoter 
became  its  president  and  did  not  as 
president  disavow  the  contract.  It 
may  be  for  the  jury  to  decide  whether 
the  corporation  by  accepting  the  bene- 
fit of  a  promoter's  contract  is  bound 
by  it.  McKenzie  v.  Poorman,  etc.,  88 
Fed.  Rep.  Ill  (1898).  Where  a  corpo- 
ration accepts  lumber  purchased  for 
it  before  incorporation  it  must  pay 
therefor.  Kaeppler  r.  Redfield,  etc.  Co., 
12  S.  D.  483  (1900).  A  promoter's 
contract  that  the  corporation  will  pay 
certain  back  rent  for  premises  to  be 
occupied  by  it  binds  the  corporation  if 
the  corporation  has  occupied  the 
premises  knowing  of  such  agreement. 
The  president's  knowledge  is  notice 
to  the  corporation,  even  though  he 
was  the  promoter.  Chase  v.  Redfield, 
etc.  Co.,  12  S.  D.  529  (1900).  Where 
one  of  the  organizers  of  the  corpora- 
tion, who  is  also  its  president,  sells 
goods  to  it  for  stock,  the  corporation 
is  protected  in  its  title,  even  though  It 
turns  out  that  he  held  part  of  the 
goods  to  sell  on  commission,  but  if  he 
retains  the  stock  and  the  company  is 
dissolved,  it  is  bound  to  respect  the 
rights  of  the  owner  of  the  goods  in 
distributing  its  assets.  Wyeth  v.  Renz- 
Bowles   Co.,   66   S.  W.  Rep.  825    (Ky. 
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poration  is  liable  for  the  value  thereof.^  The  corporation  alone  is 
liable  where  its  note  is  given  in  fulfillment  of  a  contract  entered  into 
in  its  name,  although  such  contract  was  prior  to  its  incorporation.^ 

Where  property  is  to  be  turned  in  to  a  corporation  for  stock,  but 
work  is  to  be  done  by  the  owners  on  the  property  before  it  is  so 
turned  in,  the  corporation  is  not  liable  to  third  persons  for  such  work, 
the  deeds  never  having  been  made  to  it.^ 

A  consolidation  agreement  between  individuals,  whereby  the  con- 
solidated company  is  to  assume  a  lease  owned  by  another  company, 
cannot  bo  enforced  by  such  other  company.  It  is  not  a  party  to 
the  agreement.*  A  contract  by  which  a  party  turns  in  land  in  ex- 
change for  stock  may  be  such  as  to  give  him  a  vendor's  lien  on  such 
land  in  case  the  scheme  is  not  carried  out.^  WTiere  by  agreement  be- 
tween promoters,  patents  are  transferred  to  one  of  them  to  be  trans- 
ferred by  him  to  a  corporation  for  stock,  the  stock  to  be  divided  in 
a  certain  way,  and  he  transfers  it  to  the  corporation  without  receiv- 
ing the  stock,  the  title  does  not  vest  in  the  corporation,  it  having  notice 
of  the  facts,  and  hence  the  corporation  may  be  sued  for  an  infringe- 


1902).  A  subscriber  for  stock  wbo 
has  given  his  note  in  payment  may 
file  a  bill  in  equity  to  compel  the  cor- 
poration to  recognize  him  as  a  stock- 
holder, where  the  corporation  denies 
that  he  is  a  stockholder  and  has 
issued  all  the  stock  to  other  parties 
who  took  with  notice.  It  is  unneces- 
sary to  bring  into  the  suit  the  other 
parties  who  actually  have  the  stock, 
the  stock  having  been  held  by  the 
company  as  collateral  security.  Morey 
V.  Fish,  etc.  Co.,  108  Wis.  520  (1901). 
See  also  §  58,  supra.  If  the  corpora- 
tion accepts  the  benefits  of  the  pro- 
moters' contracts  in  its  behalf  made 
before  organization  it  must  pay  there- 
for. Pitts  r.  Steele,  etc.  Co.,  75  Mo. 
App.  221  (1898).  See  §712,  tn/m.  A 
deed  dated  before  incorporation,  but 
actually  delivered  after  incorporation, 
is  good.  San  Diego,  etc.  Co.  v.  Frame, 
137  Cal.  441  (1902).  A  corporation  is 
not  liable  for  the  contracts  of  its  pro- 
moters, even  though  the  corporation 
takes  property  produced  by  such  con- 
tracts, where  the  contracts  did  not 
contemplate  corporate  liability.  Try- 
ber  V.  Girard,  etc.  Co.,  67  Kan.  489 
(1903).     See  70  Atl.  Rep.  216. 


1  Streator,  etc.  Co.  r.  Continental, 
etc.  Co.,  217  111.  577  (1905).  Where 
the  promoters  purchase  an  air  com- 
pressor, payment  to  be  made  there- 
after, and  they  become  directors  of 
the  company  which  takes  over  the 
property  and  uses  the  compressor,  it 
is  bound  to  pay  therefor.  Possell  v. 
Smith,  88  Pac.  Rep.  1064  (Colo.  1907). 

2  Case  Mfg.  Co.  v.  Soxman,  138  U.  S. 
431  (1891) ;  Shields  v.  Clifton,  etc.  Co., 
94  Tenn.  123   (1894). 

3  Rathbun  v.  Snow,  123  N.  Y.  343 
(1890). 

4  Lorillard  v.  Clyde,  122  N.  Y.  498 
(1890).  A  personal  agreement  be- 
tween the  incorporators,  promoters, 
and  proposed  subscribers  to  the  stock 
of  a  proposed  corporation,  by  which 
agreement  the  corporation  is  to  have 
the  first  right  to  buy  the  stock  of  any 
one  who  wishes  to  sell,  does  not  pre- 
vent a  sale  by  a  stockholder  without 
offering  the  stock  to  the  corporation. 
Hence,  the  corporation  cannot  refuse 
to  transfer  the  stock.  Ireland  r.  Globe, 
etc.  Co.,  20  R.  I.  190  (1897);  s.  c,  21 
R.  I.  9  (1898). 

r>  Slide,  etc.  Mines  v.  Seymour,  153 
U.  S.  509,  520   (1894).     A  corporation 
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ment  on  the  patents  and  tlie  promoter  so  making  the  conveyances  to 
the  corporation  may  be  joined  as  defendant  in  the  same  suit  and 
held  liable.^  A  contract  by  promoters  to  form  a  corporation  to  pur- 
chase patents  and  pay  therefor  in  stock  is  not  illegal  as  depriving  the 
directors  of  the  new  corporation  of  their  discretionary  power,  inas- 
much as  they  may  refuse  to  carry  out  the  agreement.  Neither  will 
it  be  assumed  that  the  price  placed  upon  the  patent  is  excessive.^ 
A  secret  agreement  between  the  promoters  by  which  the  corporation 
is  to  pay  a  royalty  to  one  of  the  promoters  is  not  binding  upon  the 
corporation  and  such  agreement  at  tlie  instance  of  a  stockholder  may 
be  set  aside  by  a  court  of  equity.^ 

Not  only  may  a  ratified  contract  be  enforced  against  a  corpora- 
tion, but  it  may  be  enfoa'ced  by  such  a  corporation.* 

In  Missouri  and  Massachusetts,  however,  it  is  held  that  a  corpora- 
formed  to  take  over  a  mining  claim  agreement  of  land-owners  with  a  pro- 
at  a  nominal  price  is  bound  by  a  moter  that  they  will  sell  to  the  con- 
pre-existing  contract,  which  showed  templated  railway  a  right  of  way  at 
that  a  portion  of  the  mine  was  owned  a  specified  price  may  be  enforced  by 
by  another  party,  the  parties  to  such  the  railway.  Bedford,  etc.  Ry.  v.  Stan- 
contract  being  incorporators  and  offi-  ley,  2  J.  &  H.  746  (1862).  But  in 
cers  of  the  company.  Carter  v.  Gray,  Massachusetts  the  company  cannot  en- 
79  Ark.  273  (1906).  A  deed  by  one  force  it  where  no  formal  ratification 
of  the  promoters  to  the  corporation  has  been  made.  Penn  Match  Co.  v. 
for  stock  cannot  be  set  aside  on  ac-  Hapgood,  141  Mass.  145  (1886).  A 
count  of  other  promoters  not  carrying  corporation  cannot  ratify  a  contract 
out  their  agreement  with  him.  Miser,  made  for  it  before  it  was  incorporated, 
etc.  Co.  f.  Moody,  37  Colo.  310  (1906).    but    it    may    adopt    the    contract    ex- 

1  Harrington  v.  Atlantic,  etc.  Co.,  pressly.  See  3  Ry.  &  Corp.,  L.  J.  482 
143  Fed.  Rep.  329   (1906).  (English    cases).     The   mortgagor   to 

2  Electric,  etc.  Co.  v.  Smith,  113  N.  a  corporation  cannot  set  up  usury  on 
Y.  App.  Div.  615   (1906).  the    ground    that    the    promoters    re- 

3  Fred.  Macey  Co.  v.  Macey,  143  quired  him  to  subscribe  for  stock  in  or- 
Mich.  138  (1906).  der  to  obtain  the  loan,   Central,  etc.  Ins. 

4  Where  a  promoter  takes  a  lease  Co.  r.  Callaghan,  41  Barb.  448  (1864). 
for  the  benefit  of  the  company  and  it  And  see  many  cases  in  ch.  IV,  supra, 
ratifies  his  acts,  it  is  entitled  to  the  holding  that  a  corporation  may  en- 
lease.  Central  T.  Co.  v.  Lappe,  216  force  subscriptions  taken  before  its  in- 
Pa.  St.  549  (1907).  A  corporation  may  corporation.  Where  a  contract  with 
hold  a  promoter  liable  for  not  selling  an  individual  is  fulfilled  by  a  corpo- 
its  treasury  stock  in  accordance  with  ration,  the  latter  cannot  collect  on 
a  contract  made  by  the  promoters,  the  contract  unless  the  other  party  to 
Cummings  v.  Brown,  122  N.  Y.  App.  the  contract  knew  or  had  reason  to 
Div.  505  (1907).  A  corporation  itself  know  that  the  corporation  was  ful- 
cannot  enforce  the  agreement  of  the  filling,  or  unless  the  consideration  has 
promoters  that  a  certain  amount  of  been  assigned  to  the  corporation, 
the  bonds  and  stock  should  be  donated  Holmes,  etc.  Co.  v.  United,  etc.  Co.,  33 
to  the   company.     Flanagan  r.   Lyon,    N.  Y.  App.  Div.  62  (1898). 

54  N.  Y.  Misc.  Rep.  372    (1907).     An 
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tion  is  not  bound  by  its  ratification  of  a  promoter's  contract,*  but  that 
a  new  contract  to  the  same  efi'ect  must  be  made  by  the  corporation. 
In  Massachusetts  it  is  held  tliat  the  mere  fact  that  a  corporation 
takes  property  which  was  purchased  by  one  of  its  promoters  prior 
to  incorporation  does  not  render  it  liable  for  the  price  thereof.^ 
In  England  the  privy  council  has  held  that  even  though  the  board 
of  directors  adopt  and  confirm  a  contract  made  before  incorpora- 
tion by  persons  purporting  to  act  for  the  company,  yet  this  does 
not  create  any  contractual  relation  between  the  company  and  the 
other  party  to  the  contract,  or  impose  any  obligation  on  the  co'm- 
pany  towards  that  party.^  The  privy  council  has  also  held  that 
even  though  the  promoters  in  a  contract  which  they  make  provide 
that  they  may  assign  the  contract  to  a  corporation  to  be  formed,  yet 
the  company  cannot  claim  the  benefits  of  such  contract  by  adoption 
or  ratification,  but  the  facts  may  show  that  a  new  contract  was  made 
on  the  terms  of  the  old  contract.'* 

The  corporation  is  not  liable  to  the  promoters  for  their  services 
and  expenses.^     But  a  contract  by  which  a  person  who  has  promoted 


1  There  is  no  such  thing  as  a  "rati- 
fication" of  a  promoter's  contract.  It 
is  the  making  of  an  original  contract 
by  the  corporation  and  does  not  re- 
lease the  promoters.  Queen  City,  etc. 
Co.  V.  Crawford,  127  Mo.  356  (1895). 
"If  a  contract  is  made  in  the  name 
and  for  the  benefit  of  a  projected  cor- 
poration, the  corporation,  after  its 
organization,  cannot  become  a  party 
to  the  contract,  even  by  adoption  or 
ratification  of  it."  Abbott  v.  Hapgood, 
150  Mass.  248  (1889),  citing  cases. 

2  Koppel  v.  Massachusetts,  etc.  Co., 
192  Mass.  223  (1906). 

3  North,  etc.  Co.  v.  Higgins,  [1899] 
A.  C.  263.  In  England  the  law  "is  set- 
tled by  a  series  of  decisions  that  it  is 
impossible  for  a  company  to  ratify 
anything  that  is  done  or  any  contract 
that  is  made  before  it  comes  into  ex- 
istence." Hence,  a  contract  as  to  the 
secretary's  salary  is  unenforceable. 
He  can  recover  only  on  a  quantum 
meruit.  Re  Dale,  61  L.  T.  Rep.  206 
(1889). 

4  Natal,    etc.    Co.    v.    Pauline,    etc., 
[1904]  A.  C.  120. 

5  Promoters    cannot    recover    on    a 
quantum  meruit  where  they  have  not 


furnished  money  as  called  for  by  their 
contract.  Fry  v.  Miles,  71  N.  J.  L.  293 
(1904).  Advances  made  by  one  of 
the  promoters  to  the  company  may  be 
shown  to  be  in  performance  of  his 
contract  with  his  associates  and  sub- 
stantially as  payments  for  his  stock, 
and  that  the  company  is  not  liable  to 
repay  the  same.  Hollins  v.  American, 
etc.  Co.,  66  N.  J.  Eq.  457  (1905).  The 
agreement  of  promoters  and  incorpo- 
rators that  their  services  shall  be 
paid  for  by  certain  stock  applies  to 
services  before  incorporation  and  to 
services  as  directors,  but  not  to  spe- 
cial services  after  incorporation.  Wilt- 
bank  V.  Automatic,  etc.  Co.,  69  N.  J.  L. 
236  (1903).  Even  though  promoters 
agree  that  dividends  shall  be  paid  be- 
fore they  receive  salaries  as  directors, 
and  such  salaries  shall  be  paid  only 
from  profits,  and  even  though  the  cor- 
poration adopted  a  resolution  to  that 
effect  as  specified  in  the  agreement, 
yet  a  receiver  cannot  recover  back  the 
salaries  paid  from  the  capital  with 
the  consent  of  the  stockholders.  Mills 
V.  Hendershot,  70  N.  J.  Eq.  258  (1905). 
Where  promoters  agree  that  they  will 
not  charge  the  corporation  anything 
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the  organization  of  a  company  is  to  have  a  certain  percentage  of  the 
capital  stock  and  five  per  cent,  of  any  increase  of  the  capital  stock, 

for  their  services,  they  cannot  after-    the  constituent  companies.    Wilson  v. 
wards   collect   from     the   corporation.    Trenton,  etc.  R.  R.,   56  N.  J.  Eq.  783 
Powell  V.  Georgia,  etc.  Ry.,  121  Ga.  803     (1898).    A  person  who,  at  the  request 
(1905).    A  promoter  cannot  have  a  re-    of   a  minority   of  the   promoters,   at- 
ceiver  of  the  corporation  appointed  on    tends  meetings  of  the  promoters,  lob- 
the  ground   that   the   other   directors    bies  for  the  charter,  makes  a  prelim- 
have  not  dealt  with  him  according  to    inary  survey,  and  pays  some  expenses, 
agreement,  and  that  the  company  has    cannot  recover  from  the  subsequently 
failed  to  carry  out  its  objects  and  that    incorporated     company.       The     court 
the  property  should  be  vested  in  the    said  that  in  all  the  cases  to  the  con- 
promoters.     State  V.  Bearing,  184  Mo.    trary   "the  services   were   either   per- 
647   (1904).     In  the  case  Bank  of  De    formed  after  the  charter  had  been  ob- 
Soto  V.  Reed,  109  S.  W.  Rep.  256  (Tex.    tained,  and  there  was  therefore  an  in- 
1908),  it  was  held  that  the  directors    choate   corporation,   or  there  was  an 
were  liable  to  corporate  creditors  for    informal    organization    prepartory   to 
using  the  corporate  funds  to  pay  losses    obtaining  a  charter,  and  the  employ- 
in  the  business   before    incorporation,    ment  was  authorized  by  the  organiza- 
Where,    prior    to    the    incorporation,    tion  as  such,  and  was  not  the  mere 
property  is  conveyed  to  a  trustee  to  be    employment  by  individuals  having  no 
conveyed  by  him  to  the  corporation,    authority,  express  or  implied,  to  con- 
he  cannot  claim  from  the  corporation    tract  for  any  one."     Bell's,  etc.  R.  R. 
compensation     for    his     services,     al-    v.  Christy,  79  Pa.  St.  54  (1875).     For 
though  the  promoters  agreed  that  he    a  case  where  one  of  the  promoters  of 
should  have  pay.  The  corporation  can    a  consolidation  used  his  stock  to  bring 
compel  a  conveyance  of  the  property    it  about,  but  failed  to  hold  the  con- 
without     paying     the     compensation,    solidated  company  liable  therefor,  see 
Hecla,  etc.  Min.  Co.  v.  O'Neill,  19  N.  Y.    Eldred  r.  Bell  Tel.  Co.,  119  U.  S.  513 
Supp.  592  (1892).    A  person  suing  for     (1886).    The  company  on  winding  up 
services  rendered  in  procuring  a  con-    is   not   liable   for  the   promoter's   ex- 
struction  contract  cannot  collect  if  he    penses.    Terrell's  Case,  2  Sim.  (N.  S.) 
■was  not  instrumental  in  obtaining  the    126    (1851);    Ex  Parte  Lloyd,   1   Sim. 
contract,  or  if  he  gave  a  secret  com-    (N.  S.)  248   (1851).    A  promoter  can- 
mission  to  the  agent  of  the  party  who    not    recover    from     the     corporation 
was    to    pay    the    whole    commission,    money  which  he  expended  before  its 
unless  the  principal  ratified  the  con-    incorporation   in   bribing  the   legisla- 
tract  with  knowledge  of  such  commis-    ture  to  grant  the  charter.    Marchand 
Bion  to  the  agent.     Smith  v.  Seattle,    t\  Loan,  etc.  Assoc,  26  La.  Ann.  389 
etc.  Ry.,  72  Hun,  202   (1893).    Where    (1874).    The  statute  may  provide  that 
two  street  railways  are  consolidated,    the  corporation    shall    pay    the   pro- 
and  the  stockholders  in  one  are  to  re-    moters'  expense  of  obtaining  the  char- 
ceive  share  for  share,  and  the  stock-    ter.    Hitchins  r.  Kilkenny  Ry.,  9  C.  B. 
holders  in  the  other  company  are  to    536  (1850).    Where  a  corporation  was 
receive    fourteen    shares    of    consoli-    not  to  exist  until  a  certain  amount  of 
dated  stock  for  one  share  of  the  old    stock   was  subscribed,    the    secretary 
stock,  the  stockholders  so  turning  in    cannot  recover  from   the  corporation 
their  stock  for  new  stock  cannot  also    any    compensation    for    his    services 
claim  from  the  consolidated  company    prior  to  the  obtaining  of  that  amount 
the  amount  of  money  which  they  ex-    of  subscriptions.     Franklin,  etc.   Ins. 
pended  in  buying  the  stock  of  one  of    Co.  v.  Hart,  31  Md.  59  (1869). 
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such  contract  being  with  the  corporation  itself,  is  legal  and  may  be 
enforced  as  to  such  increase.^     A  corporation  is  liable  for  the  fees 

and  disbursements  of  the  attorney  who  drew  the  articles  of  incorpora- 
tion and  organized  it.^     One  promoter  is  not  entitled  to  compensa- 

1  Hix  V.  Edison  El.  L.  Co.,  10  N.  Y.  in  esse,  but  which  were  necessary  to 
App.  Dlv.  75  (1896),  and  27  N.  Y.  App.  perfect  its  organization,  and  which, 
Div.  248;  aff'd,  163  N.  Y.  573.  A  after  such  organization  was  perfected, 
corporation  may  legally  agree  to  pay  it  accepted,  and  the  benefits  of  which 
to  a  person  a  commission  of  ten  per  it  enjoyed."  Affirmed,  46  N.  H.  284 
cent,  in  stock  on  all  subscriptions  to  (1865).  To  same  effect,  Hall  v.  Ver- 
stock  which  he  obtains.  Zabel  v.  New  mont,  etc.  Co.,  28  Vt.  401  (1856). 
State,  etc.  Co.,  127  Mich.  402  (1901).  Where  work  has  been  carried  on  by 
A  corporation  may  give  a  note  in  the  president  for  his  company,  he 
payment,  for  services  rendered  in  in-  is  allowed  in  his  accounting  credit 
corporating  the  company  even  though  for  work  done,  materials  furnished, 
such  note  is  given  to  the  president,  and  money  advanced  before  as  well 
who  is  also  a  director.  Smith  v.  New  as  after  the  full  incorporation.  Grand 
Hartford  Waterworks,  73  Conn.  626  River  Bridge  Co.  v.  Rollins,  13  Colo. 
(1901).  Expenses  and  debts  incurred  4  (1889).  A  promoter  cannot  enjoin 
by  the  promoters  for  and  in  behalf  the  corporation  from  increasing  its 
of  a  corporation  may  be  collected  stock,  even  though  he  claims  that  such 
from  the  corporation  after  it  is  organ-  increase  will  defeat  a  contract  made 
ized,  if  the  corporation  assumes  such  prior  to  incorporation,  by  which  he 
debts.  Schreyer  v.  Turner  Flouring  was  to  have  a  one-sixth  interest,  the 
Co.,  29  Oreg.  1  (1896).  Compare  corporation  not  having  ratified  such 
Weatherford,  etc.  Ry.  v.  Granger,  86  contract.  Martin  v.  Remington,  etc. 
Tex.  350  (1894).  Where  a  promoter  Co.,  95  N.  Y.  App.  Div.  18  (1904). 
contracts  to  obtain  subscriptions  and  2  Freeman,  etc.  Co.  v.  Osborn,  14 
take  his  pay  in  stock,  and  the  com-  Colo.  App.  488  (1900).  An  attorney 
pany,  when  organized,  adopts  the  con-  may  recover  from  the  corporation  his 
tract,  and  he  obtains  the  subscription,  fees  for  incorporating  the  company, 
but  the  company  is  unable  to  get  Taussig  v.  St.  Louis,  etc.  Ry.,  166  Mo. 
legislative  authority  to  cross  a  river,  28  (1901).  In  the  case  of  Merchants', 
and  so  abandons  the  enterprise,  he  etc.  Bank  v.  Eckels,  191  Pa.  St.  372 
may  collect  damages.  Stanton  v.  New  (1899),  where  a  lawyer  sued  a  corpo- 
York,  etc.  R.  R.,  59  Conn.  272  (1891).  ration  for  his  services  in  organizing 
A  corporation  is  liable  for  the  ex-  the  same,  the  court  held  that  it  was 
penses  of  its  promoters  in  procuring  a  case  for  the  jury.  A  promoter  who 
a  subscription,  where,  after  its  organi-  obtains  all  the  subscriptions,  lets  the 
zation,  it  accepts  the  subscription  contracts,  superintends  the  construc- 
with  the  knowledge  of  such  expenses,  tion  of  the  building,  and  draws  the 
Weatherford,  etc.  R.  R.  v.  Granger,  articles  of  incorporation,  is  entitled 
22  S.  W.  Rep.  70  (Tex.  1893).  In  to  pay  from  the  corporation  after  it  is 
Low  V.  Connecticut,  etc.  R.  R.,  45  N.  formed,  and  in  this  case  was  allowed 
H.  370  (1864);  s.  c,  46  N.  H.  284,  $350.  Farmers'  Bank,  etc.  v.  Smith, 
a  suit  at  law  by  a  promoter  against  49  S.  W.  Rep.  810  (Ky.  1899).  A  cor- 
the  company  for  services  rendered  in  poration  is  not  liable  for  a  lawyer's 
procuring  subscriptions  was  sustained  services  in  drawing  the  charter,  by- 
on  the  ground  that  "a  corporation  is  laws,  etc.,  even  though  one  of  the  pro- 
liable  at  law,  upon  an  implied  assump-  moters  agreed  that  the  corporation 
sit,  for  services  render  before  it  came  would  pay  therefor.     Jones  v.  Smith, 
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tion  for  services  as  against  the  other,  unless  there  was  an  agreement 
to  that  effect.^ 

The  question  whetlier  a  person  who  has  contracted  with  a  cor- 
poration as  an  existing  corporation  may  repudiate  his  contract  on  the 
ground  that  it  was  never  incorporated  is  discussed  elsewhere.- 

§  708.  Acts  which  must  be  authorized  by  stockholders*  meetings 
instead  of  by  directors*  meetings— Stockholders  make  the  by-laws.— 
The  functions  of  stockhohlers  are  exceedingly  limited.  The  theory 
of  a  corporation  is  that  stockholders  shall  have  all  the  profits,  but 
shall  turn  over  the  complete  management  of  the  enterprise  to  their 
representatives  and  agents,  called  directors.  Accordingly  there  is 
little  for  the  stockholders  to  do  beyond  electing  directors,  making 
by-laws,  increasing  or  decreasing  the  capital  stock,  authorizing 
amendments  to  the  charter,  and  dissolving  the  corporation.^  A 
board  of  directors  has  no  power  to  postpone  a  stockholders'  meeting 
by  sending  out  notices  to  that  effect.^  Of  the  functions  of  the  stock- 
holders the  most  important,  perhaps,  is  that  of  making  by-laws.  The 
law  is  clear  that  stockholders  in  meeting  assembled  have  the  power 
to  make  the  by-laws  of  the  corporation.^  Where  a  statute  provides 
for  by-laws  being  adopted  by  directors  this  may  take  the  power  away 
from  the  stockholders.^  A  company  cannot  contract  not  to  alter  a 
by-law  Avhich  provides  that  a  certain  vendor  of  property  to  the  corpo- 
ration shall  be  governing  director  and  shall  have  the  power  to  appoint 
other  directors  and  to  remove  them  at  any  time,  even  though  such 
contract  is  contained  in  the  by-laws  themselves."^  Where  the  statute 
authorizes  the  stockholders  to  change  the  number  of  directors  by  a 
vote  of  a  majority  in  interest,  a  by-law  requiring  ninety  per  cent. 
in  interest  is  illegal.^  The  stockholders  by  their  by-laws  may  vary 
the  number  of  directors,  even  though  by  statute  the  number  of  the 

87   S.  W.   Rep.   210    (Tex.   1905).     A  hattan,  etc.  Ry.,  11  Daly  (N.  Y.),  377 

company  is  not  liable  for  the  fees  of  (1884).    As  to  increasing  or  reducing 

the   attorney   who   organized   it.     Re  the    capital    stock,    see    §  285,    supra; 

English,  etc.  Co.,  Ltd.,  95  L.  T.  Rep.  amending  charter,  ch.  XXVIII,  supra; 

85    (1906);    aff'd,   95  L.   T.  Rep.  580.  dissolution,  ch.  XXXVIII,  supra. 

A  lawyer  may  recover  for  his  services  •»  Paringa     Mines,     Ltd.     v.     Blair, 

to  a  corporation,  even  though  he   is  [1906]   2  Ch.  193. 

president  and  a  director  thereof.  Ken-  5  For  a  full  discussion  of  the  sub- 

ner  v.  Whitelock,  152  Ind.  635  (1899).  ject  of  by-laws,  see  §  4a,  supra. 

See  also  §  657,  supra.  6  Manufacturers',    etc.    Co.    v.    Lan- 

1  Baily  v.  Burgess,  48  N.  J.  Eq.  411  day,  219  111.  168  (1905). 

(1891).  7  Punt  V.  Symons  &  Co.,  Ltd.,  [1903] 

2  See  §  637,  supra.  2  Ch.  506. 

3  See  Eidman  r.  Bowman,  58  111.  444  8  Katz  v.  The  H.  &  H.,  etc.  Co.,  183 
(1871);  Metropolitan,  etc.  Ry.  v.  Man-  N.  Y.  578   (1905). 
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first  directors  must  be  stated  in  their  certificate  of  incorporation.* 
The  stockholders  have  the  power  to  accept  resignations  of  directors 
and  fill  vacancies  in  the  board.^  The  stockholders  and  not  the  direct- 
ors in  a  national  bank  are  to  decide  whether  the  stock  shall  be 
assessed  in  order  to  restore  the  impaired  capital  stock.^ 

§  709.  Stockholders  cannot  carry  on  the  business  or  enter  into  con- 
tracts for  the  corporation —  These  are  the  functions  of  the  direct- 
ors—  One  person  owning  all  the  stock  —  "Dummy"  corporations. — 
The  stockholders  cannot  enter  into  contracts  with  third  persons. 
Contracts  between  the  corporation  and  third  persons  must  be  entered 
into  by  the  directors  and  not  by  the  stockholders.  The  corporation, 
in  such  matters,  is  represented  by  the  former  and  not  by  the  latter. 
Such  is  one  of  the  main  objects  of  corporate  existence.  To  the  di- 
rectors are  given  the  management  and  formation  of  corporate  con- 
tracts. The  stockholders  cannot,  in  meeting  assembled,  bind  the 
corporation  by  their  contracts  in  its  behalf.'*      The  ratification  by 


1  Renn  v.  United  States,  etc.  Co.,  36 
Ind.  App.  149  (1905). 

2  See  §§  603,  624,  supra. 

3  Commercial,  etc.  Bank  v.  Wein- 
hard.  192  U.  S.  243  (1904),  the  court 
saying:  "It  would  be  going  far  be- 
yond the  usual  powers  conferred  upon 
directors  to  permit  them  to  thus  con- 
trol the  corporation.  .  .  .  The 
origin  and  continuation  of  the  asso- 
ciation would  ccem  to  be  matters  in 
which  the  owners  and  not  the  man- 
agers of  the  bank  are  primarily  in- 
terested. Action  upon  the  comp- 
troller's order  involves  extraordinary 
action  of  the  association,  and  deter- 
mines its  future  operations  or  liquida- 
tion, and  is  not  found  within  the  pow- 
ers conferred  upon  the  directors  for 
the  management  of  the  business  of 
the  bank.  If  this  were  not  so,  then 
the  decision  of  a  question  of  such 
vital  importance  is  left  to  the  direct- 
ors, who  may  or  may  not  be  large 
holders  of  stock.  As  it  is  a  matter 
foreign  to  the  powers  of  such  boards 
and  not  conferred  by  statute  or  re- 
quired for  the  transaction  of  the  busi- 
ness of  the  bank,  we  think  it  was  in- 
tended to  be  vested  in  the  sharehold- 
ers. Whether  a  given  power  is  to  be 
exercised    by    the    directors    or    the 


shareholders  depends  upon  its  nature 
and  the  terms  of  the  enabling  act." 
4  Quoted  and  approved  in  Sellers 
V.  Greer,  172  111.  549  (1898),  rev'g 
Greer  v.  Sellers,  64  111.  App.  505,  and 
holding  that  the  court  v/ill  not  grant 
specific  performance  of  a  contract  of 
one  of  the  stockholders  to  sell  all 
the  property  of  the  corporation  to 
another  stockholder,  even  though 
these  two  stockholders  owned  nine 
hundred  and  ninety-eight  shares  of 
the  one  thousand  shares  of  the  capital 
stock,  and  even  though  the  holders 
of  the  remaining  two  shares  of  stock 
were  merely  nominal  holders  thereof. 
Also  quoted  and  approved  in  Manu- 
facturers', etc.  Co.  V.  Landay,  219  111. 
168  (1905).  "When  a  charter  invests 
a  board  with  the  power  to  manage  the 
concerns  of  a  corporation  the  power 
is  exclusive  in  its  character.  The  cor- 
porators have  no  right  to  interfere 
with  it,  and  courts  will  not,  even  on 
a  petition  of  a  majority,  compel  the 
board  to  do  an  act  contrary  to  its 
judgment.  The  stockholders  as  such 
in  their  collective  capacity  could  do 
no  corporate  act.  The  directors  were 
their  representatives  and  alone  au- 
thorized to  act."  McCullough  v.  Moss, 
5  Denio,  567,  575   (1846).     The  stock- 
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the  stockholders  of  an  invalid  mortgage  made  Ly  the  directors  does 
not  validate  such  mortgage.''  The  stockholders  have  no  power  to 
elect  the  president.  Their  action  is  a  nullity.^  Stockholders  can- 
not elect  a  coimnittee  and  compel  the  directors  to  act  with  that 
committee  in  corporate  matters.^  It  is  not  for  the  stockliolders  to 
direct  how  money  received  on  the  issue  of  new  stock  shall  be  used.* 
A  resolution  of  the  stockhaiders  fixing  the  rates  of  mileage  to  be 
paid  to  the  directors  is  not  binding  on  the  directors,  although  if 
enacted  into  a  by-law  it  would  be  binding.^     A  committee  appointed 


holders  do  not  make  the  contracts. 
Solomon  Co.  v.  Barber,  58  Kan.  419 
(1897).  Stockholders  cannot  make 
contracts  for  a  corporation,  except, 
possibly,  in  meetings  at  which  every 
stockholder  is  present.  Colorado,  etc. 
Co.  r.  American,  etc.  Co.,  97  Fed.  Rep. 
843  (1899).  "Where  a  corporation  is 
authorized  to  issue  preferred  stock  it 
may  attach  such  conditions  thereto 
as  it  deems  best.  One  of  the  condi- 
tions may  be  that  the  corporation 
may  retire  the  stock  at  par  within  a 
certain  time.  In  retiring  such  pre- 
ferred stock  the  corporation  may  issue 
additional  common  stock  to  the  hold- 
ers of  the  old  common  stock  without 
giving  any  rights  to  the  holders  of 
preferred  stock.  Such  stock  may  be 
retired  by  a  vote  of  the  direct'^rs  with- 
out a  vote  of  the  stockholders. 
Hackett  v.  Northern,  etc.  R.  R.,  36 
N.  Y.  Misc.  Rep.  583  (1901).  In 
Conro  r.  Port  Henry,  etc.  Co.,  12  Barb. 
27  (1851),  a  lease  of  iron  works  was 
declared  void  because  it  was  the  act 
of  the  stockholders  and  not  of  the 
directors.  In  McCuUough  v.  Moss,  5 
Denio,  567  (1846),  a  promissory  note 
signed  by  the  president  and  secretary 
of  the  corporation  was  held  invalid 
because  authorized  only  by  the  stock- 
holders and  not  by  the  directors;  Dana 
V.  Bank  of  United  States,  5  Watts  & 
S.  (Pa)  223,  245  (1843);  Union,  etc. 
Co.  V.  Rocky  Mountain  Nat.  Bank, 
2  Colo.  565  (1875) ;  aff'd,  96  U.  S.  640, 
holding  that  it  is  for  the  directors 
and  not  the  stockholders  to  repudiate 
corporate  contracts  made  by  an  au- 
thorized  agent;    Gashwiler  v.  Willis, 


33  Cal.  11  (1867),  holding  that  the 
stockholders  have  no  power  to  author- 
ize a  sale  of  corporate  property.  Sach 
authority  must  come  from  the  direct- 
ors. The  stockholders  do  not  author- 
ize contracts.  Alta  Silver  Min.  Co. 
V.  Alta  Placer  Min.  Co.,  78  Cal.  629 
(1889).  Where  a  guaranty  authorized 
by  statute  is  to  be  by  the  company, 
it  may  be  by  the  directors  without 
any  action  of  the  stockholders.  Louis- 
ville Trust  Co.  V.  Louisville,  etc.  Ry., 
75  Fed.  Rep.  433  (1896).  The  stock- 
holders have  no  power  to  authorize 
a  mortgage.  Only  the  board  of  di- 
rectors can  do  so.  Blood  r.  La  Serena, 
etc.  Co.,  113  Cal.  221  (1896).  See 
also  §  808,  itifra.  A  contract  made  by 
the  executive  officers  and  ratified  by 
a  stockholders'  meeting  is  binding 
without  action  by  the  directors,  where 
the  directors  as  stockholders  voted 
for  the  same.  Kirwin  v.  Washington, 
etc.  Co.,  37  Wash.  285    (1905). 

1  Curtin  v.  Salmon,  etc.  Co.,  130  Cal. 
345  (1900).  Resolutions  passed  at 
which  a  legal  quorum  of  the  directors 
is  not  present  cannot  be  validated  by 
action  of  the  stockholders.  Bassett 
V.  Fairchild,  132  Cal.  637   (1901). 

2  Walsenberg  Water  Co.  r.  Moore, 
5  Colo.  App.  144  (1894). 

3  Charlestown,  etc.  Co.  v.  Dunsmore, 
60  N.  H.  85  (1880). 

■1  Jones  V.  Concord,  etc.  R.  R.,  67 
N.  H.  119   (1891);   s.  c,  67  N.  H.  234. 

5  Mutual  F.  Ins.  Co.  v.  Farquhar, 
86  Md.  668  (1898).  A  by-law  requir- 
ing certain  corporate  instruments  to 
be  approved  by  the  stockholders  be- 
fore being  executed  does  not  apply  to 
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hj  the  stockholders  to  arrange  to  meet  the  obligations  of  the  com- 
pany has  no  power  to  make  contracts.^  An  assignment  for  the 
benefit  of  creditors  is  authorized  by  the  directors,  and  not  the  stock- 
holders.- The  stockholders  have  no  power  to  sell  the  property  of 
the  corporation,  either  separately  or  collectively.^  It  is  legal  for 
the  directors  in  selling  property  of  the  company  to  make  it  a  con- 
dition of  the  sale  that  the  stockholders  shall  ratify  it.'*  Even  though 
the  stockholders  in  meeting  assembled  pass  a  resolution  that  the 
entire  assets  shall  be  sold  to  another  company,  the  board  of  directors 
need  not  carry  out  such  resolution,  the  management  and  control  of 
the  business  being  in  their  liands.^ 

The  law  seems  to  be  clear  that  all  corporate  contracts  are  to  be 
made  by  the  directors.  This  includes  the  original  contracts  as  well 
as  modifications  of  them.  If  a  contract  is  within  the  express  or 
implied  powers  of  the  corporation,  then  the  directors  need  not  con- 
sult the  stockholders  nor  follow  their  wishes,  even  though -the  lat- 
ter constitute  a  majority  or  a  minority,  and  though  these  stock- 
holders object  in  meeting  assembled  or  individually  in  the  courts. 
Thus,  a  lease  of  the  corporate  property  is  authorized,  not  by  the 
stockholders,  but  by  the  directors.^     Even  though  the  holders  of  a 

an  assignment  for  the  benefit  of  cred-  ton,  etc.  R.  R.,  27  Fed.  Rep.  821  (1886). 

itors.     Goetz    v.   Knie,    103   Wis.   366  Contra,  Metropolitan  Ry.  v.  Manhat- 

Qg99)  tan  Ry.,   15   Am.   &  Eng.   Ry.   Cas.   1 

1  Augsburg  Land,  etc.  Co.  v.  Pepper,  (1884).  Cf.  Harl^ness  v.  Manhattan  Ry., 
95  Va.  92    (1897).  54  N.  Y.  Super.  Ct.  174  (1886);  Cass  r. 

2  Rogers  V.  Pell,  154  N.  Y.  518  Manchester,  etc.  Co.,  9  Fed.  Rep. 
^g9g)_  649   (1881);   also  ^  112,  infra.     Where 

3  Rough  V.  Breitung,  117  Mich.  48  a  corporation  is  given  power  to  lease 
(1898).  An  assignment  of  all  the  its  property  without  the  mode  of  mak- 
company's  property  would  not  be  ing  the  lease  being  prescribed,  it  may 
within  the  power  of  the  stockholders,  be  by  a  vote  of  the  majority  of  the 
even  though  all  signed  it,  without  stockholders.  Dickinson  v.  Consoli- 
formal  action  at  a  meeting  held  for  dated,  etc.  Co.,  114  Fed.  Rep.  232 
that  purpose.  De  La  Vergne,  etc.  Co.  (1902);  aff'd,  119  id.  871.  A  statute 
V.  German,  etc.  Inst.,  175  U.  S.  40  requiring  leases  by  corporations  to  be 
(1899),  citing  the  above  section.  first  approved  by  the  stockholders  ap- 

4  Kel'sey  v.  New  England,  etc.  Ry.,  plies  only  to  leases  of  property  essen- 
60  N.  J.  Eq.  230  (1900);  s.  c,  62  N.  tial  to  the  existence  of  the  corpora- 
J   Eq    742.  *^^^  ^^^  *^^  carrying  on  of  its  busi- 

5  Automatic,  etc.  Co.  v.  Cunning-  ness,  and  does  not  apply  to  leases 
hame,  [1906]  2  Ch.  34.  of  a  small  portion  of  a  corporate  prop- 

6  Quoted  and  approved  in  Mosher  erty.  Such  statute  does  not  apply  to 
V.  Sinnott,  20  Colo.  App.  454  (1905).  purely  private  corporations  at  all. 
Beveridge'r.  New  York  Elev.  Ry.,  112  Coal,  etc.  Co.  v.  Tennessee,  etc.  Co., 
N.  Y.  1  (1889);  Flagg  v.  Manhattan,  106  Tenn.  651  (1901).  Directors  are 
etc.  Ry.,  20  Blatchf.  142  (1881);  never  obliged  to  consult  the  stock- 
People  V.  Metropolitan  Ry.,  26  Hun,  holders  in  meeting  assembled,  nor  as 
82  (1881);  Nashua,  etc.  R.  R.  v.  Bos-  a  majority,  as  regards  corporate  con- 
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majority  of  the  stock  are  opposed  to  the  board  of  directors,  yet  the 
former  cannot  obtain  an  injunction  against  the  board  of  directors 
selling  treasury  stock.^  Although  a  statute  authorizing  one  railroad 
corporation  to  guarantee  the  bonds  of  another  corporation  provides 
that  such  guaranty  shall  be  made  only  upon  a  petition  of  a  majority 
in  interest  of  the  stockholders  of  the  former,  yet  if  the  guaranty 
is  actually  executed  by  order  of  the  board  of  directors  without  any 
such  petition,  a  bona  fide  purchaser  of  the  bonds  may  enforce  such 
guaranty,  although  a  purchaser  with  notice  cannot  enforce  it.^  How- 
ever, if  the  contract  is  beyond  the  express  and  implied  powers  of 
the  corporation,  then  any  stockholder  may  have  the  contract  enjoined 
or  set  aside,  lie  can  do  so  even  though  a  majority  of  the  stock- 
holders approve  the  act  and  ratify  it  in  meeting  assembled.  He  may 
resort  to  the  courts.^  A  general  resolution  at  a  stockholders'  meeting 
approving  all  acts  of  the  directors  and  officers,  such  acts  not  being 
specified  nor  the  minutes  thereof  read  to  the  meeting,  is  not  a  ratifi- 
cation of  the  same.^ 

A  single  stockholder  cannot  make  a  contract  for  and  in  the  name 
of  the  corporation  which  shall  have  any  binding  force  or  validity, 
except  by  subsequent  ratification  or  adoption  by  the  corporation  in 
the  regular  manner.^  A  stockholder  may  of  course  be  appointed 
the  agent  of  the  corporation.® 

tracts.  The  stockholders  cannot,  by  Trust  Co.,  174  U.  S.  552  (1899),  the 
suit  in  equity,  compel  the  directors  court  saying:  "The  distinction  between 
to  enter  into  a  contract  of  lease.  Ives  the  doing  by  the  corporation  of  an 
t\  Smith,  8  N.  Y.  Supp.  46  (1889).  act  beyond  the  scope  of  the  powers 
Stockholders  cannot  control  the  direc-  granted  to  it  by  law,  on  the  one  side, 
tion  of  the  directors  when  the  latter  and  an  irregularity  in  the  exercise  of 
direct  an  assignment  to  be  made  for  the  granted  powers,  on  the  other,  is 
the  benefit  of  creditors.  So  held  well  established,  and  has  been  con- 
though  the  directors  were  to  go  out  stantly  recognized  by  this  court." 
of  office  in  four  days.  Hutchinson  3  See  ch.  XL,  supra,  and  ch.  XLIV, 
V.  Green,  91  Mo.  367  (1886).  An  ex-  infra.  As  regards  the  relation  and 
tension  of  a  railway  cannot  be  en-  rights  of  stockholders  towards  suits 
joined  merely  because  a  majority  of  and  compromises  of  suits  by  or 
stockholders  oppose  it.  TJUra  vires  against  the  corporation,  see  §  750, 
must  be  alleged.  Moses  v.  Tompkins,  infra. 
84  Ala.  613    (1888).  4  McConnell     v.     Combination,     etc. 

1  Gillette   t'.   Noyes,   92   N.  Y,  App.  Co.,   30   Mont.   239    (1904).     See  also 
Div.  313   (1904).  ch.  XLIV,  infra. 

2  Louisville,    etc.    Ry.   v.   Louisville  5  Morelock    v.    Westminster    Water 

6  Stoddard  r.  Port  Tobacco  Parish,  bank  was  appointed   its  agent  to  in- 

2  Gill  &  J.    (Md.)    227    (1S30),  where  dorse  a  note;    Northampton   Bank   i\ 

a    religious    corporation    employed    a  Pepoon,   11   Mass.   288    (1814);    Bank 

member  of  its  vestry  to  make  sale  of  Commissioners  v.  Bank  of  Brest,  Harr. 

pews;     Spear    v.    Ladd,    11    Mass.    94  Ch.    (Mich.)    106    (1840). 
(1814),    where    the    president    of    a 
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A  company  is  not  liable  on  the  contracts  of  a  person  who  makes 
a  construction  contract  with  it,  even  though  that  person  is  the 
principal  stockholder  and  dominates  and  controls  the  action  of  the 
corporation.^  A  deed  of  corporate  property  by  a  person  who  owns 
all  the  stock  does  not  convey  good  title.^     Although  one  person  owns 


Co.,  4  Atl.  Rep.  404  (Md.  1886);  Mays 
V.  Foster,  13  Oreg.  214  (1886);  Rice 
V.  Peninsular  Club,  52  Mich.  87 
(1883);  Berford  v.  New  York  Iron 
Mine,  4  N.  Y.  Supp.  836  (1888).  See 
also  §  625,  supra.  A  stockholder  can- 
not bind  the  corporation.  National, 
etc.  Co.  r.  Chicago  Ry.,  etc.,  226  111. 
28  (1907).  A  stockholder  has  no 
power  to  contract  for  the  corporation. 
Lawson  v.  Black,  etc.  Co.,  44  Wash.  26 
(1906).  A  stockholder  has  no  author- 
ity to  employ  an  attorney  for  the 
company.  Tabor  v.  Bank  of  Lead- 
ville,  35  Col.  1  (1905).  The  mis- 
representations of  a  stoclfholder  in- 
ducing a  person  to  purchase  stock 
of  the  corporation  are  not  binding  on 
the  corporation.  Burnes  v.  Pennell,  2 
H.  L.  Cas.  497,  519  (1849).  The  cir- 
cumstances that  a  person  is  a  member 
of  an  incorporated  company  gives  him 
no  authority  to  release  a  debt  due 
to  the  corporation.  Harris  v.  Musk- 
ingum, etc.  Co..  4  Blackf.  (Ind.)  267 
(1836).  A  stockholder  cannot  bind 
the  corporation.  Jones  v.  Williams, 
139  Mo.  1  (1897).  Where  all  the  in- 
dividuals composing  a  corporation 
covenanted  in  behalf  of  such  corpora- 
tion for  themselves  and  their  heirs 
that  the  corporation  should  do  certain 
acts,  they  were  held  to  be  bound  per- 
sonally. Tileston  v.  Newell,  13  Mass. 
406  (1816).  In  a  suit  to  recover  dam- 
ages of  a  corporation  for  flooding  the 
plaintiff's  land,  it  was  held  error  to 
ask  a  witness  whether  individual 
members  of  the  company  had  em- 
ployed him  to  deprive  the  plaintiffs 
of  their  claim.  Shay  r.  Tuolumne, 
etc.  Co.,  C  Cal.  74  (1856).  Where  the 
plaintiff  claims  the  amount  of  his  dis- 
bursements for  work  on  the  defendant 
corporation's  road,  but  the  evidence 
does  not  prove  a  request  to  the  plain- 


tiff by  the  corporation,  its  directors, 
or  authorized  agent,  or  any  stipula- 
tion, expressed  or  implied,  to  author- 
ize a  charge  against  the  corporation 
for  such  disbursements,  no  act  of  an 
individual  member  can  be  held  to 
bind  the  corporation.  Hayden  v. 
Middlesex,  etc.  Corp.,  10  Mass.  397 
(1813).  The  intention  of  a  corpora- 
tion can  only  be  learned  by  the 
language  of  its  recorded  acts;  and 
neither  the  private  views  nor  the  pub- 
lic declarations  of  individual  mem- 
bers of  such  corporation  are  for  this 
purpose  to  be  inquired  after.  Thus, 
a  plaintiff  resisting  a  tax  may  not 
establish  its  legality  by  evidence  as 
to  the  Intent  of  those  voting  the  levy. 
Bartlett  v.  Kingsley,  15  Conn.  327 
(1843).  Stockholders'  contracts  do 
not  bind  the  corporation.  American 
Preservers'  Co.  v.  Norris,  43  Fed.  Rep. 
711  (1890);  Wright  v.  Lee,  2  S.  D. 
596  (1892);  s.  c,  4  S.  D.  237.  Dam- 
ages may  be  recovered  by  a  corpora- 
tion for  a  fraud  practiced  upon  it, 
even  though  an  agent  of  the  corpora- 
tion who  aided  in  the  perpetration 
of  the  fraud  was  a  stockholder  in 
the  corporation.  Grand  Rapids,  etc. 
Co.  V.  Cincinnati,  etc.  Co.,  45  Fed. 
Rep.  671   (1891). 

1  Central   Trust  Co.  v.  Bridges,   57 
Fed.   Rep.   753    (1893). 

2  Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252  (1896).  In  this  case  some 
of  the  stock  had  been  pledged.  The 
stockholders,  as  such,  cannot  convey 
the  real  estate  of  the  corporation, 
though  they  all  join  in  the  deed,  un- 
less the  execution  is  in  pursuance  of 
some  vote  of  the  corporation.  Isham 
t'.  Bennington  Iron  Co.,  19  Vt.  230 
(1847);  Wheelock  v.  Moulton,  etc.,  15 
Vt.  519  (1843).  Even  though  a  per- 
son owns  all  but  two  shares  of  the 
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a  majority  of  tlio  stock,^  or  all  of  it,^  or  all  but  Iwo  shares,^  he  does 


capital  stock,  yet  a  transfer  of  corpo- 
rate property  by  him  is  ineffective 
to  convey  title.  Buffalo,  etc.  Co.  r. 
Medina,  etc.  Co.,  162  N.  Y.  67  (1900). 
Even  though  the  president  and  a  di- 
rector own  all  the  stock,  yet  they 
cannot  execute  a  mortgage  in  behalf 
of  the  corporation  where  there  are 
four  other  directors,  who  are  nominal 
stockholders.  Union,  etc.  Bank  v. 
State,  etc.  Bank,  155  Mo.  95  (1900). 

1  Hopkins  v.  Roseclare  Lead  Co.,  72 
111.  373  (1874).  He  cannot  sell  the 
corporate  property.  The  person  own- 
ing a  majority  of  the  stock  cannot 
contract  for  the  corporation,  and  a 
contract  in  its  name  made  by  him 
is  not  binding  on  it.  Allemong  v. 
Simmons,  124  Ind.  199  (1890).  Where 
a  construction  contract  is  signed  by 
an  individual  in  his  own  name,  the 
corporation  is  not  liable  on  it,  al- 
though he  owned  nearly  all  the  stock 
and  the  work  was  for  its  benefit. 
Donoghue  v.  Indiana,  etc.  Ry.,  87 
Mich.  13  (1891).  Where,  however,  a 
part  of  the  stockholders  contract  to 
sell  the  corporate  property  to  a  third 
person,  they  are  liable  in  damages  for 
breach  of  the  contract.  Curtis  v.  Wat- 
son, 64  Vt.  536   (1892). 

2  "The  property  of  a  corporation  is 
not  subject  to  the  control  of  indi- 
vidual members,  whether  acting  sepa- 
rately or  jointly.  They  can  neither 
incumber  nor  transfer  that  property, 
nor  authorize  others  to  do  so.  The 
corporation — the  artificial  being  creat- 
ed— holds  the  property,  and  alone  can 
mortgage  or  transfer  it;  and  the  cor- 
poration acts  only  through  its  offi- 
cers, subject  to  the  conditions  pre- 
scribed by  law."  Humphreys  v.  Mc- 
Kissock,  140  U.  S.  304  (1891).  On 
this  subject,  see  §§  663,  664,  supra. 
A  railroad  company  owning  all  the 
stock  and  bonds  of  another  company 


does  not  own  the  property  of  the 
latter,  and  cannot  sue  on  a  cause 
of  action  belonging  to  the  latter. 
P"'itzgerald  v.  Missouri  Pac.  Ry.,  45 
Fed.  Rep.  812  (1891).  Stockholders 
who  transfer  the  corporate  property 
are  jointly  and  severally  liable  to  cor- 
porate creditors.  Graham  v.  Hoy,  38 
N.  Y.  Super.  Ct.  506  (1875).  The  fact 
that  the  manager  of  a  corporation  and 
his  brothers  own  all  the  capital  stock 
does  not  make  their  acts  the  acts 
of  the  corporation.  Bank  of  Monroe 
V.  Gifford,  72  Iowa,  750  (1887).  Stock- 
holders owning  all  the  stock  and  bonds 
of  a  road  cannot  destroy  the  same 
and  then  sell  the  road  to  another  com- 
pany. Gulf,  etc.  Ry.  v.  Morris,  67 
Tex.  692  (1887).  See  also  Button  v. 
Hoffman,  61  Wis.  20  (1884),  where  it 
is  held  that  such  a  stockholder  is  not 
the  corporation.  Contra,  Swift  v. 
Smith,  65  Md.  428  (1886).  A  rail- 
road company  owning  practically  all 
of  the  stock  of  another  company  may 
lease  the  line  of  the  latter  company 
to  another  company.  Chicago,  etc. 
Ry.  V.  Union  Pac.  Ry.,  47  Fed.  Rep. 
15  (1891).  A  bridge  owned  by  a 
bridge  corporation  is  not  to  be  taxed 
as  railroad  property,  even  though  its 
stock  is  owned  by  the  stockholders 
in  a ,  railroad  corporation,  and  the 
stock  has  been  pledged  to  such  rail- 
road corporation,  and  the  bridge  itself 
leased  to  the  latter.  St.  Louis,  etc. 
Ry.  V.  Williams,  53  Ark.  58  (1890). 
Where  a  corporation  or  person  owns 
all  the  stock  and  bonds  of  another 
corporation,  and  causes  the  latter  to 
lease  all  its  property,  it  is  legal  to 
have  the  rent  made  payable  to  the 
first-named  corporation  or  person. 
Union  Pac.  Ry.  v.  Chicago,  etc.  Ry., 
51  Fed.  Rep.  309  (1892).  The  sole 
owner  of  the  entire  capital  stock  can- 
not collect  a  corporate  debt  by  a  suit 


3  England    v.    Dearborn,    141    Mass.    holder  cannot  mortgage  the  corporate 
590  (1886),  holding  that  such  a  stock-    property. 
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not  in  consequence  thereof  acquire  the  right  to  act  for  the  corpora- 
tion, or  as  the  corporation,  independently  of  the  directors.  One 
person  may  own  all  the  stock,  and  yet  the  existence,  relations,  and 
business  methods  of  the  corporation  continue.^  Although  one  water- 
in  his  own  name.  Randall  r.  Dudley,  v.  Hammond,  etc.  Co.,  72  Conn.  130 
111  Mich.  437  (1897).  The  corporate  (1899).  Even  though  two  persons 
entity  is  distinct,  although  one  party  own  the  entire  capital  stock  of  a  rail- 
owns  the  whole  stock.  Exchange  road  company,  yet  if  they  use  a  part 
Bank  v.  Macon  Constr.  Co.,  97  Ga.  of  its  assets  for  their  own  individual 
1  (1895).  The  fact  that  one  person  purposes  and  make  false  entries  on 
owns  all  the  stock  does  not  dissolve  the  books,  some  of  the  entries  show- 
the  corporation.  Harrington  v.  Con-  ing  cash  on  hand,  but  which  is  not 
nor,  51  Neb.  214  (1897).  See  also  on  hand,  they  are  liable  to  the  com- 
§  631,  supra.  Specific  performance  of  pany  later  when  it  has  passed  into 
a  contract  to  sell  stock  will  be  decreed  other  hands.  Saranac,  etc.  Co.  R.  R. 
where  the  property  of  the  corporation  v.  Arnold,  167  N.  Y.  368  (1901).  For 
is  real  estate — a  brewery — and  the  an  interesting  discussion  of  the  ques- 
real  transaction  is  a  sale  of  the  entire  tion  as  to  why  an  artificial  existence 
property.  Megibben  v.  Perin,  49  Fed.  of  the  corporation,  as  distinguished 
Rep.  183  (1892);  rev'd  on  another  from  that  of  stockholders,  should  be 
point  in  Perin  v.  Megibben,   53   Fed.    ignored,    see    Cincinnati,    etc.    Co.    v. 


Rep.  86   (1892). 

1  Newton  Mfg.  Co.  v.  White,  42  Ga 
148  (1871).     See  also  Sharp  v.  Dawes, 


Hoffmeister,  62  Ohio  St.  189  (1900); 
and  Andres  i:  Morgan,  62  Ohio  St.  236 
(1900).    In  the  case  of  First  National 


2  Q.  B.  D.  26   (1876);   Button  v.  Hoff-  Bank,  etc.  r.  Winchester,  119  Ala.  168 

man,    61    Wis.    20     (1884);     Swift    v.  (1898),   where   a  private   corporation 

Smith,   65   Md.   428    (1886);    England  had   but   four   stockholders,   and    two 

V.   Dearborn,    141   Mass.    590    (1886);  of  them  bought  the  stock  of  the  other 

Hopkins  r.  Roseclare  Lead  Co.,  72  111.  two  and  paid  therefor  by  notes  signed 

383     (1874);     Bellona    Co.'s    Case,    3  by  them  and  the  corporation  and  se- 

Bland  (Md.),  442,  446   (1831);   Farm-  cured   by  mortgage  on  the  corporate 

ers',  etc.  T.  Co.  v.  Chicago,  etc.   Ry.,  property,    the    court    held    that    the 

39    Fed.   Rep.    143    (1889);    rev'd    on  notes  were  not  enforceable  against  the 

another   point   in   151   U.   S.   1.     The  corporation,  but  held   that  the  mort- 

rule  is  the  same  where  two  persons  gage  was  legal  as  against  subsequent 

buy  all  the  stock.     Russell  v.  McLel-  creditors,  mortgagees,  and  purchasers 

Ian,  31  Mass.  63  (1833).    The  corpora-  from  the  corporation  who  took  with 

tion  still   subsists,   and  the  two  pur-  notice  of  the  facts.     Approving  Swift 

chasers   do  not   become   partners,   or  v.  Smith,  65  Md.  428  (1886).    A  state 

joint  tenants,  or  tenants  in  common  cannot  have  a  bridge  company's  fran- 

of  the  corporate  property.     Cf.  Com-  chise  forfeited  on  the  ground  that  the 

monwealth  v.  Cullen,  13  Pa.   St.   133  city  owns  the  entire  stock  and  charges 

(1850).     Although    one   person   owns  no  tolls  and  manages  the  property  as 

all  or  nearly  all  the  stock  he  cannot  its  own.     Commonwealth  v.  Mononga- 

act  as  though  he  was  the  corporation,  hela,  etc.  Co.,  216  Pa.  St.  108   (1906). 

Chase  v.  Michigan,  etc.  Co.,  121  Mich.  It  is  legal  for  a  corporation  to  pur- 

631    (1899).      The   employment   of   a  chase    property    from   a   woman   who 

person    as    general    manager    is    not  owns  the  majority  of  the  stock,  even 

proved    by    proving   that   the    person  though  she  is  the  wife  of  the  manager. 

who  owned  all  the  stock  of  the  cor-  Figge    v.    Bergenthal,    130    Wis.    594 

poration  80  employed  him.    Hammond  (1906).     A    city    tax   applies    to    the 
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works  company  owns  all  the  stock  of  anotlier  water-works  company, 
a  mortgage  given  by  the  former  company  on  all  its  property  does  not 
cover  the  property  of  the  latter  company  as  against  bona  fide  pur- 
chasers of  bonds  of  the  latter  company.^ 

A  railroad  company  owning  all  the  stock  and  bonds  of  another 
company  docs  not  own  the  property  of  the  latter,  and  cannot  sue 
on  a  cause  of  action  belonging  to  the  latter;  ^  and  ordinarily  is  not 
liable  for  its  debts.^ 


property  of  a  water-works  company, 
even  though  the  entire  capital  stock 
of  the  company  is  owned  by  the  city 
itself.  City  of  Louisville  v.  McAteer, 
81  S.  W.  Rep.  698  (Ky.  1904).  Even 
though  an  English  corporation  owns 
nearly  all  the  stock  of  an  American 
corporation,  yet  the  income  of  the 
latter  is  not  subject  to  the  income 
tax  of  England.  Kodak  Limited  v. 
Clark,  [1903]  1  K.  B.  505.  A  railroad 
company  which  acquires  all  the  stock 
of  another  railroad  company  and  then 
files  a  certificate  with  the  secretary  of 
state  under  the  New  York  statute, 
which  prescribes  that  thereupon  the 
former  succeeds  to  the  property  of  the 
latter,  is  practically  dissolved.  Roch- 
ester Railway  v.  Rochester,  205  U. 
S.  236  (1907),  aff'g  182  N.  Y.  116. 
The  owner  of  the  entire  capital  stock 
does  not  in  any  legal  sense  own  the 
property  of  the  company.  Coal,  etc. 
Ry.  V.  Peabody  Coal  Co.,  82  N.  E. 
Rep.  627  (111.  1907).  A  creditor  of 
the  stockholders  who  own  practically 
the  entire  capital  stock  cannot  attach 
the  property  of  the  corporation  for 
their    debt,    even    though    he    alleges 


that  the  corporation  intends  to  dis- 
pose of  its  assets  to  defraud  creditors. 
Schoeneman  v.  Sowle,  113  N.  W.  Rep. 
1061  (Minn.  1907).  Ownership  of  all 
the  stock  by  one  person  does  not  dis- 
solve the  corporation.  Louisville,  etc. 
Co.  V.  Kaufman,  105  Ky.  131  (1898). 
Even  though  one  man  owns  a  major- 
ity of  the  stock  of  two  corporations, 
and  they  have  dealings  with  each 
other,  yet  upon  the  insolvency  of  the 
one  a  claim  of  the  other  is  to  be 
allowed  the  same  as  the  debt  of  any 
other  creditor.  Lange  v.  Burke,  69 
Ark.  85  (1901).  A  corporation  own- 
ing all  the  stock  of  another  corpora- 
tion is  not  liable  for  the  rent  due 
from  the  latter  to  a  third  corporation, 
even  though  said  third  corporation 
charges  that  the  accounts  of  the  lessee 
are  not  properly  kept  by  such  owner 
of  all  its  stock.  East  St.  Louis,  etc. 
Ry.  V.  Jarvis,  92  Fed.  Rep.  735  (1899). 
In  a  suit  by  a  corporation  to  obtain 
property,  in  accordance  with  a  con- 
tract, a  trustee  who  is  holding  all 
the  stock  for  the  benefit  of  the  stock- 
holders is  not  a  proper  party.  Ha- 
vana,   etc.   Ry.    V.   Ceballos,    49   N.   Yo 


1  National  Water-works  Co.  r.  Kan-    liable  for  the  negligence,   debts,  etc.. 


sas    City,    78    Fed.    Rep.    428    (1896) 
See  also  §§  663,  664,  supra. 

2  Fitzgerald  r.  Missouri  Pac.  Ry., 
45  Fed.  Rep.  812  (1891).  See  also 
§8  G63,  664,  supra.  An  owner  of  all 
the  stock  is  not  the  owner  of  the 
property.  City  of  Louisville  r.  Mc- 
Ateer, 81  S.  W.  Rep.  698   (Ky.  1904). 

3  Although  one  railroad  owns  or 
controls  all  the  stock  of  another  rail- 
road, yet  the  former  is  not  personally 


of  the  latter.  Atchison,  etc.  R.  R.  r, 
Cochran,  43  Kan.  225  (1890).  When 
a  corporation  or  person  owns  all  the 
stock  and  bonds  of  another  corpora- 
tion and  causes  the  latter  to  lease 
all  its  property,  it  is  legal  to  have 
the  rent  made  payable  to  the  first- 
named  corporation  or  person.  Union 
Pac.  Ry.  V.  Chicago,  etc.  Ry.,  51  Fed. 
Rep.  309  (1892).  See  Standard  Oil 
Co.  V.  U.  S.,  —  Fed.  Rep.  —  (1908). 
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There  are,  however,  two  exceptions  to  the  rules  given  above. 
The  first  is  that  corporate  action  may  arise  in  other  wajs  than  by 
the  formal  action  of  its  board  of  directors  or  meeting  of  stockholders 
or  of  its  agents.  It  may  arise  by  a  long  course  of  dealing  which 
estops  the  corporation  from  denying  the  legality  of  that  mode  of 
dealing/  or  by  the  corporation  acquiescing,  or  by  its  accepting  the 
benefits  of  tlie  transaction.^     It  may  arise  by  passively   allowing 


App.  Div.  263  (1900).  Even  thougli 
one  person  owns  all  the  stock  except 
two  shares,  in  a  suit  by  the  corpora- 
tion such  stockholder  should  not  be 
joined.  Fox  v.  Robbins,  62  S.  W.  Rep. 
815  (Tex.  1901).  Even  though  a 
bank,  in  order  to  handle  real  estate 
which  it  acquires  on  foreclosure,  or- 
ganizes a  corporation  and  owns  all 
the  stock  and  is  the  sole  creditor  of 
such  corporation,  yet  it  cannot  ignore 
the  corporate  existence  and  convey, 
incumber,  or  deal  with  the  property 
as  its  own.  Watson  v.  Bonfils,  116 
Fed.  Rep.  157  (1902).  The  fact  that 
one  person  owns  all  the  stock  of  a 
corporation  does  not  make  him  and 
the  corporation  one  and  the  same  per- 
son. The  corporation  continues  to 
exist.  State  v.  Morgan's,  etc.  Co.,  106 
La.  513  (1901). 

1  See  many  cases  in  the  succeeding 
sections  relative  to  the  authority  of 
various  officers. 

2  Even  though  an  assignment  by  an 
insolvent  corporation  may  be  only  by 
vote  of  the  stockholders,  yet  if  made 
on  a  vote  of  the  directors  and  the 
stockholders  acquiesce  for  a  considera- 
ble time  it  is  legal.  Young  v.  Im- 
provement, etc.  Assoc,  48  W.  Va.  512 
(1900).  A  contract  between  two 
street  railway  companies,  whereby 
one  is  given  the  right  to  run  its  cars 
over  the  tracks  of  the  other,  is  valid, 
even  though  it  has  not  been  author- 
ized by  the  board  of  directors  or  a 
meeting  of  the  stockholders,  it  being 
shown,  however,  that  the  officers 
made  the  contract  and  that  it  was  ap- 
proved by  a  majority  of  the  stock- 
holders, and  was  reported  at  the  next 
meeting  of  the  stockholders  and  was 


not  objected  to,  and  has  been  carried 
into  effect  and  payments  made  and 
operation  carried  on  in  accordance 
therewith.  South,  etc.  Ry.  v.  Second 
Ave.  etc.  Ry.,  191  Pa.  St.  492  (1899). 
A  person  owning  practically  all  the 
stock  of  a  company  and  attending  to 
all  its  affairs,  and  mingling  its  bank 
account  with  his  own,  may  bind  it 
by  a  contract  to  sell  its  land.  Roberts 
V.  Hilton  Land  Co.,  88  Pac.  Rep.  946 
(Wash.  1907) .  Where  a  corporation  al- 
lows one  of  the  stockholders  to  transact 
all  the  business  without  any  directors' 
meetings,  the  corporation  is  bound  by 
a  contract  made  by  him  in  its  behalf. 
Groh's  Sons  v.  Groh,  80  N.  Y.  App. 
Div.  85  (1903);  rev'd  on  another 
point  in  177  N.  Y.  8.  Even  though 
stockholders  sell  their  stock  to  one 
person  and  he  takes  charge  of  the 
property  as  his  own,  yet  if  he  con- 
tinues to  do  business  in  the  corporate 
name  and  the  stock  is  not  paid  for 
and  is  finally  turned  back  the  com- 
pany is  liable  for  the  debts  which  he 
has  incurred.  Albany  Mill  Co.  v. 
Huff  Bros.,  72  S.  W.  Rep.  820  (Ky. 
1903).  A  contract  made  by  a  ma- 
jority stockholder  is  binding  on  the 
corporation  if  the  corporation  with 
full  knowledge  ratifies  the  contract  by 
accepting  the  benefits  of  it.  Dupignac 
V.  Bernstrom,  37  N.  Y.  Misc.  Rep. 
678  (1902);  aff'd,  76  N.  Y.  App.  Div. 
105.  Even  though  the  directors  have 
not  especially  authorized  a  mortgage, 
yet,  if  the  person  who  owns  practi- 
cally all  the  stock  takes  part  in  the 
transaction  and  the  corporation  re- 
ceives the  benefit  of  it,  the  mortgage 
is  good.  Auten  v.  City,  etc.  Ry.,  104 
Fed.  Rep.  395  (1900).    A  record  of  a 
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itself  to  be  used  as  an  instrument  of  wrong  or  illegal  acts.^  It  is  to 
be  borne  in  mind  also  that  by  unanimous  consent  a  corporation  may 
do  many  acts  which  ordinarily  would  be  ultra  vires  of  the  corpora- 
tion." It  is  also  a  principle  of  law  that  a  person  buying  the  securi- 
ties of  a  company  is  not  bound  always  to  inquire  whether  regular 
corporate  action  has  been  taken.  The  supreme  court  of  the  United 
States  says:  "One  who  takes  from  a  railroad  or  business  corpora- 
tion, in  good  faith,  and  without  actual  notice  of  any  inherent  defect, 
a  negotiable  obligation  issued  by  order  of  the  board  of  directors, 
signed  by  the  president  and  secretary  in  the  name  and  under  the 
seal  of  the  corporation,  and  disclosing  upon  its  face  no  want  of 
authority,  has  the  right  to  assume  its  validity,  if  the  corporation 
could  by  any  action  of  its  officers  or  stockholders,  or  of  both,  have 
authorized  the  execution  and  issue  of  the  obligation."  ^  Where  a 
man  sells  land  to  a  company  relying  on  a  resolution  certified  to  by 
the  officers  to  the  effect  that  the  purchase  had  been  duly  authorized, 
the  company  cannot  afterwards  repudiate  the  purchase  on  the  ground 
that  tlie  directors'  meeting  was  irregular  and  no  quorum  present.* 

The  second  exception  is  that,  where  a  corporation  is  merely  a 
"dummy,"  the  court  has  power  to  ignore  its  corporate  existence  and 
to  hold  that  the  acts  of  the  stockholder  are  the  acts  of  the  corporation 
itself.^  Thus,  where  a  railroad  company  causes  a  telegTaph  com- 
pany to  be  incorporated,  and  subscribes  to  all  its  stock  and  appoints 
all  its  officers,  and  holds  it  out  as  the  future  o^vner  of  a  telegraph  sys- 
tem which  the  railroad  owns,  and  then  sells  that  system  to  some 
one  else,  a  person  contracting  with  the  telegraph  company  on  the 

stockholders'  meeting  showing  accept-  is  settled  satisfactorily  and  the  stock 

ance  of  an  auditor's  report  is  an  ad-  sold,  the  purchasers  knowing  of  the 

mission   of   his   employment.     Clarke  facts   cannot   complain.      Peterson    i'. 

v.   Warwick,   etc.  Co.,   174   Mass.   434  Elholm,   130  Wis.   1    (1906). 
(1899).  3  Louisville,    etc.   Ry.   v.    Louisville 

1  People  V.  North  River  Co.,  121  Trust  Co.,  174  U.  S.  552,  573  (1899), 
N.  Y.  582,  619  (1890).  But  an  agree-  the  court  saying  also  that  the  records 
ment  of  the  stockholders  of  a  corpora-  of  the  corporation  and  its  board  of 
lion  that  they  will  not  compete  with  directors  are  private  records  which 
a  "trust"  into  which  they  have  en-  a  person  dealing  with  the  corporation 
tered  will  not  bind  the  corporation  is  not  bound  to  inspect  as  he  would 
itself.  It  may  revive  its  business,  be  bound  in  case  of  a  public  record. 
even  though  its  stockholders  are  the  4  Montreal,  etc.  Co.  r.  Robert,  [1906] 
ones  who  entered  into  the  "trust."  A.  C.  196.  The  secretary's  record  as 
American  Preservers'  Co.  f.  Norris,  43  to  the  amount  of  stock  voted  in  favor 
Fed.  Rep.  711    (1890).  of   a   mortgage   may   be   contradicted 

2  See  §  3,  supra.  Where  two  parties  by  proof  taken  from  the  stock  book, 
own  all  the  stock,  and  by  agreement  Middleton  r.  Arastraville,  etc.  Co.,  146 
one  of  them  takes  some  of  the  corpo-  Cal.  219   (1905). 

rate  assets  and  thereafter  the  matter        5  See  §§  663,  664,  supra.     Although 

2231 


§§   710,  711.]        now  CORPORATE  CONTRACTS  ARE  MADE.  [CH.  XLIII. 

faith  of  the  scheme  being  carried  out  may  hold  the  railroad  company 
liable  on  the  contract,  on  the  principle  of  law  that  a  principal  is 
liable  on  the  contracts  of  its  agents.^ 

Where  the  corporation  does  business  by  organizing  branch  cor- 
porations, and  the  stockholders  in  the  latter  are  disregarded,  and 
the  main  corporation  pays  up  the  stock  and  manages  it  without  re- 
gard to  its  corporate  character,  the  property  of  the  branch  corpora- 
tion is  subject  to  the  debts  of  the  parent  company.^ 

Sometimes  a  "dummy"  corporation  is  used  to  hold  land,  the  stock- 
holders being  aliens  or  foreign  corporations.^ 

§710.  The  expulsion  of  stockholders. — The  law  forbids  the  di- 
rectors or  stockholders  of  a  corporation  having  a  capital  stock  from 
depriving  him  of  his  rights  as  a  stockholder.  He  certainly  cannot 
be  deprived  of  his  right  to  dividends  equally  with  other  stock- 
holders.^ He  cannot  be  deprived  of  his  right  to  vote.^  And  it  is 
clear  that  his  various  rights  as  a  stockholder  cannot  be  taken  from 
him  by  any  or  all  of  the  other  stockholders.  In  this  respect  a  cor- 
poration having  a  capital  stock  is  clearly  different  from  a  corpora- 
tion formed  for  religious,  social,  charitable,  and  similar  purposes. 
The  former  is  for  purposes  of  gain,  and  the  property  which  is  repre- 
sented by  stock  cannot  be  taken  from  a  stockholder  by  expelling  him 
from  the  corporation.*^  It  is  doubtful  whether  a  stock  corporation 
can  impose  a  fine  upon  the  stockholder  for  a  violation  of  its  by-laws."^ 

§  711.  Stockholders  cannot  change  the  directors  except  at  elec- 
tions.— The  term  of  office  of  directors  is  usually  fixed  by  the  char- 
ter of  the  corporation  or  the  statutes  applying  to  it.  Such  being 
the  case,  a  director  having  been  elected  is  entitled  to  hold  his 
position  until  the  expiration  of  his  term  of  office.  He  cannot  be 
turned  out  either  by  the  stockholders,^   or  the   directors,   or  by   a 

a  new  railroad  corporation  is  clearly  a  payment  of  calls  may  possibly  be 
"dummy"  corporation,  its  incorpora-  called  an  "expulsion,"  but  is  a  mis- 
tors  and  officers  being  officers  in  an-  use  of  that  term.  See  ch.  VIII,  supra. 
other  railroad  corporation,  and  its  ex-  Brokers'  associations  frequently  have 
penses  being  paid  by  the  latter  com-  by-laws  authorizing  the  expulsion  of 
pany,  still  it  is  a  legal  corporation,  members.  Concerning  expulsion  in 
Southern  Kansas,  etc.  R.  R.  v.  Towner,  general,  see  §  504,  supra. 
41  Kan.  72    (1S89).  7  Monroe,   etc.    Assoc,    v.   Webb,    40 

1  Interstate   Tel.    Co.    v.   Baltimore,  N.  Y.  App.  Div.  49   (1899). 

etc.  Tel.  Co.,  51  Fed.  Rep.  49  (1892).        8  Imperial,  etc.  Hotel  Co.  v.  Hamp- 

2  Day  V.  Postal  Tel.  Co.,  66  Md.  354     son,  L.  R.  23  Ch.  D.  1  (1882);  Powers 
(1887).  V.  Blue,  etc.  Assoc,  86  Fed.  Rep.  705 

3  See  §694,  supra.  (1898);   Nathan  v.  Tompkins,  82  Ala. 
|4  See  §  540,  supra.                                     437   (1886),  holding  also  that  an  elec- 

r.  See  §  622,  supra.  tion    is    wholly    void    where    part    of 

c  The  right  to  forfeit  stock  for  non-    those  elected  are  to  fill  the  place  of 
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court. ^  Sometimes,  however,  the  charter,  statutes,  or  by-laws  author- 
ize and  em])ower  the  stockhoklcrs  to  remove  directors  at  any  time.~ 
And  where  the  stockholders  have  power  by  charter  or  statute  to  remove 
directors  for  cause,  the  exercise  of  their  discretion  therein  will  not  bo 
reviewed  in  equity.^  So,  likewise,  where  such  a  power  is  given  to  the 
stockholders,  a  court  of  chancery  will  not  enjoin  the  holding  of  a 
meeting  called  by  the  stockholders  to  consider,  among  other  matters, 
the  removal  of  the  directors.^  The  president  of  the  corporation,  duly 
elected  by  the  board  of  directors,  does  not  hold  his  position  at  the 
pleasure  of  the  board.^     "Where  a  by-law  allows  the  removal  of  a 

officers  illegally  removed,  there  being  (1892).  Directors  cannot  be  ousted 
no  particular  persons  designated  to 
fill  the  legal  vacancies.  See  also 
Berry  r.  Cross,  3  Sandf.  Ch.  1  (1845) ; 
Gorman  v.  Guardian  Sav.  Bank,  4  Mo. 
App.  180  (1877).  Cf.  dicta  in  State 
V.  Brice,  7  Ohio  (pt.  2d),  82  (1836); 
Adamantine  Brick  Co.  v.  Woodruff,  4 
MacArthur,  318  (1880);  Burr  v.  Mc- 
Donald, 3  Gratt.  (Va.)  215  (1846); 
Bayless  v.  Orme,  Freem.  Ch.  (Miss.) 
161  (1841).  A  director,  however,  may 
resign,  and  in  such  a  case  the  corpo- 
ration may  accept  the  resignation. 
Uoutman  v.  Pike,  7  N.  H.  209  (1834), 
a  municipal  corporation  case.  In 
England  the  by-laws  generally  give 
the  stockholders  the  power  to  remove 
directors.  See  Browne  v.  La  Trini- 
dad, L.  R.  37  Ch.  D.  1  (1887);  Isle 
of  Wight  Ry.  r.  Tahourdin,  L.  R.  25 
Ch.  D.  320  (1883).  Where  in  a  cor- 
poration the  state  itself  is  represented 
by  a  certain  number  of  directors,  the 
state  may  remove  those  directors  at 
any  time,  and  appoint  others  in  their 
place.  Tucker  v.  Russell,  82  Fed.  Rep. 
263  (1897). 

1  Johnston  v.  Jones,  23  N.  J.  Eq.  216 
(1872).  See  also  §624,  supra,  and 
§  746,  infra.  In  the  case  of  State  v. 
Boston,  etc.  Co.,  22  Mont.  220  (1899), 
a  question  was  raised,  but  not  de- 
cided, as  to  the  right  of  a  court  to 
remove  directors.  A  director  cannot 
be  excluded  from  his  duties  as  such, 
nor  can  his  election  be  declared  in- 
valid, merely  because  of  what  he  may 
contemplate  doing  as  a  director.  Ohio, 
etc.    Co.    V.    State,    49    Ohio    St.    668 


from  office  simply  because  they  have 
sold  all  the  corporate  property  to 
themselves.  The  proper  remedy  is  a 
suit  to  set  aside  the  sale.  Stanley 
V.  Luse,  36  Oreg.  25    (1899). 

2  Such  is  the  law  in  Ohio,  West 
Virginia,  and  many  other  states. 
Such,  also,  is  the  law  applicable  to 
national  banks.  See  U.  S.  Rev.  St., 
§5136;  also  Taylor  v.  Hutton,  43 
Barb.  195  (1864).  Where  by  statute 
"two-thirds  of  the  stockholders"  may 
remove  any  director  from  office,  this 
means  holders  of  two-thirds  of  the 
stock,  the  statute  further  providing 
that  each  share  of  stock  shall  have 
one  vote.  State  v.  Horan,  22  Wash. 
197  (1900).  The  fact  that  a  secre- 
tary's salary  is  annual  does  not  pre- 
vent the  company  from  discharging 
him  at  any  time,  where  the  by-laws 
provide  for  removal  at  any  time, 
Douglass  V.  Merchants'  Ins.  Co.,  118 
N.  Y.  484  (1890).  The  president  may 
remove  the  teller.  Harrington  v.  First 
Nat.  Bank,  Thompson's  N.  B.  Cas.  760 
(1873).  A  director  cannot  have  an 
injunction  against  stockholders  call- 
ing and  holding  a  meeting  to  remove 
him,  there  being  no  allegation  that 
the  stockholders  have  no  such  right. 
Shulman  v.  Star,  etc.  Co.,  113  N.  Y. 
App.   Div.  759    (1906). 

3  Inderwick  v.   Snell,  2  Macn.  &  G. 
216   (1850). 

4  Isle   of  Wight  Ry.   v.  Tahourdin, 
L.  R.  25  Ch.  D.  320    (1883). 

•T  Archer  r.   People's  Sav.  Bank,  88 
Ala.  249  (1889).    Where  three  out  of 
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director  on  a  two^thirds  vote  of  the  whole  hoard,  he  cannot  he  re- 
moved on  a  vote  of  four  out  of  seven,  even  though  one  refuses  to 
vote.^ 

The  stockholders  of  a  corporation  at  a  special  meeting  duly 
called  may  amend  the  hy-laws  so  as  to  authorize  the  board  of  di- 
rectors to  remove  the  president  and  treasurer,  and  the  hoard  of 
directors  may  subsequently  make  such  removal  under  the  amended 
by-laws.^  A  voluntary  unincorporated  association  without  articles, 
constitution,  or  rules  may  remove  its  president  or  other  officer  at 
any  time  and  without  notice,  except  that  the  meeting  held  for  that 
purpose  must  be  duly  held,  and  such  meeting  cannot  expel  a  mem- 
ber without  notice.^  Stockholders  may  amend  the  by-laws  so  as  to 
increase  the  number  of  directors,  and  may  at  the  same  meeting  elect 
the  additional  directors.*  In  New  York,  under  the  statute  author- 
izing the  attorney-general  to  bring  suit  to  remove  directors  and  other 
corporate  officers  for  misconduct,  he  may  commence  suit  to  remove 
them  as  directors  and  also  as  officers  for  issuing  stock  without  con- 
sideration.^ 

§  712.  Directors  — Their  potuer  as  a  board  and  as  individuals  to 
contract  for  the  corporation  —  Ratification  by  the  directors. — All 
contracts  of  a  corporation  are  to  be  made  by  or  under  the  direction 
of  its  board  of  directors.  The  board  of  directors  make  corporate 
contracts  by  a  regular  vote  of  the  board ;  or  by  authorizing  an  agent 
to  make  them ;  or  by  allowing  an  agent  to  assume  and  exercise  that 
power;  or  by  accepting  a  contract  or  its  benelits  after  it  has  been 
made  by  an  unauthorized  agent.  And  in  all  cases  the  board  of  di- 
rectors and  not  the  stockholders,  nor  the  president,  secretary,  treas- 

five  directors  met  without  notice  to  (1899),  Where  a  directors'  by-law, 
the  other  two,  and  deposed  the  presi-  confirmed  by  the  stoclvholders,  fixes 
dent  and  authorized  a  mortgage,  their  their  term  of  office  at  one  year,  the 
acts  are  void.  Hatch  v.  Johnson  L.  stockholders  cannot,  by  amending  the 
&  T.  Co.,  79  Fed.  Rep.  828  (1895).  by-law,  turn  the  directors  out  during 
Where  a  treasurer  was  elected  in  June  the  year.  Stephenson  v.  Vokes,  27 
at  an  annual  salary  and  the  by-laws  Ont.  (Can.)  691  (1896). 
provide  that  the  directors  should  elect  3  Ostrom  ?'.  Greene,  161  N.  Y.  353 
officers  in  September,  which,  however,  (1900),  the  court  saying:  "The  hold- 
they  fail  to  do,  they  may  remove  him  ing  of  an  office  unprotected  by  rules 
in  January  of  the  following  year,  is  not  an  individual  right,  but  is  sub- 
especially  where  the  statutes  author-  ject  to  change  at  the  pleasure  of  the 
ize  the  corporation  to  remove  officers  association." 

at  any  time.     O'Neal  v.  F.  A.  Neider        4  Gold   Bluff,   etc.   Co.   v.   Whitlock, 

Co.,  118  Ky.  62  (1904).  75  Conn.  669    (1903).     See  also  §624, 

1  Stephany    v.    Liberty    Cut    Glass  su2)ra. 

Works,  69  Atl.  Rep.  967  (N.  J.  1908).         f.  People    v.    Lyon,    119    N.    Y.    App. 

2  In  re  Griffing  Iron  Co.,  63  N.  J.  L.    Div.  361  (1907). 
168    (1898);    aff'd,    63    N.    J.    L.    357 
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urer,  or  other  agent,  is  the  original  and  supremo  power  in  corporations 
to  make  corporate  contracts.  The  stockholders,  indeed,  have  very 
few  functions.^  The  board  of  directors  have  the  widest  of  powers. 
All  of  the  various  acts  and  contracts  which  a  corporation  may  enter 
into  -  are  entered  into  by  and  through  the  board  of  directors.  The 
board  of  directors  make  or  authorize  the  making  of  the  notes,  bills, 
mortgages,  sales,  deeds,  liens,  and  contracts  generally  of  the  corpora- 
tion. They  appoint  the  agents,  direct  the  business,  and  govern  the 
policy  and  plans  of  the  corporation.  The  directors  elect  the  officers, 
and  in  this  connection  it  may  be  added  that  "at  common  law  there 
is  no  limit  to  the  number  of  offices  which  may  be  held  simultane- 
ously by  the  same  person,  provided  that  neither  of  them  is  incom- 
patible with  any  other."  ^  They  institute,  prosecute,  compromise, 
or  appeal  suits  at  law  and  in  equity  which  the  corporation  brings  or 
has  brought  against  it.'* 

But  there  are  limitations  on  their  powers.  If  the  board  of  di- 
rectors attempt  to  do  an  act  or  make  a  contract  which  the  corpo- 
rate charter  does  not  give  the  corporation  the  power  to  do  or  enter 
into,  then  any  stockholder  may  enjoin  that  act  or  contract.^  More- 
over, the  directors  can  contract  and  act  only  as  a  board,  duly 
notified  and  assembled.  The  members  of  the  board  cannot  agree 
separately  and  outside  of  the  meeting  and  thereby  bind  the  corpo- 
ration.^ Nor  can  a  minority  of  the  board  meet  and  bind  the  board. 
A  majority  must  be  present,  and  then  a  majority  of  that  majority 
binds  the  corporation.' 

A  single  director  has  no  power  to  contract  for  the  corporation.^ 

1  See  §§  708-711,  supra.  tion  of  such  acts  by  the  stockholders, 

2  See   ch.   XLI,  supra,   and   in   fact  see  ch.  XLIV,  infra. 
most  of  the  preceding  chapters  of  this        g  See  §  713a,  itifra. 
book.      There    being    nothing    in    the        7  See  §  713a,  infra. 

English   statutes   requiring  directors,  8  Quoted  and  approved  in  Alabama, 

it  is  legal  for  an  English  corporation  etc.  Bank  v.  O'Neil,  128  Ala.  192,  195 

to  have  no  directors,  but  to  have  man-  (1901).     See   the   cases   under   §  716, 

agers,   and   another   corporation   may  infra,  where  the  president  even,  who 

be   one  of   the   directors    or    may   be  is  always  a  director,  was  held  not  to 

one   of   the   managers.     Re  Bulwayo,  have  power  to  contract.     A   director 

etc.    Co.,    Ltd.,    97    L.    T.    Rep.    752  has  no  power  to  bind  the  corporation. 

(1907).  Gaynor  v.  Williamsport,  etc.  R.  R.,  189 

3Throop    on    Public    Officers,    §30;  Pa.  St.  5    (1899).     A  director  has  no 

People  V.  Green,  58  N.  Y.  295   (1874).  authority  to  employ  an  attorney  for 

Cf.  Atty.-Gen.  v.  Detroit,  112  Mich.  145  the  company.     Gulf  &  I.  Ry.,  etc.  v. 

(1897).  Campbell,   108  S.  W.  Rep.   972    (Tex. 

4  Quoted  and  approved  in  Taylor  v.  1908).     A  director  has  no   power   to 

Sutherlin.  etc.  Co.,  60  S.  E.  Rep.  132  make  a  contract  for  the  corporation. 

(Va.  1908).    See  §  750,  i/i/ra.  Wagner    r.    St.    Peter's    Hospital,    32 

BSee  ch.  XL,  supra.    As  to  ratifica-  Mont.  200    (1905).     A  watchman  em- 
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It  is  perfectly  legal,  however,  for  a  board  of  directors  to  delegate 
to  an  agent  the  power  to  make  a  contract,^  and  this  agent  may,  of 
course,  be  a  director  as  well  as  a  third  person."  The  board  of  di- 
rectors and  the  corporation  are  bound  also  by  the  contracts  of  a 
director  or  other  person  who  has  assumed  to  contract  for  the  com- 

ployed  by  a  director  without  authority    payee  and  indorser,  the  indorsee  may 
cannot     recover     for     his     services,    recover    against    the    maker    without 
Brown    v.   Valley,    etc.    Co.,    127    Cal.    making  strict  proof  as  to  the  author- 
630  (1900).    A  director  has  no  power,    ity  of  the  directors  to  indorse.    Smith 
unless    specially   authorized,    to   bind    v.   Johnson,   3    H.   &    N.    222    (1858). 
the    company    by    a    representation.    Where  a  director  causes  work  to  be 
Milwaukee,  etc.  Co.  v.  Schoknecht,  108    done  on  the  corporate  property  on  an 
Wis.  457    (1901).     A  director  has  no    agreement  that  he   will   pay   for  the 
power  to  employ  a  physician  to  attend    same,    the    corporation    is    not    liable 
an  employee   who   has   been   injured,    therefor.      Ayers    v.    Green,    etc.    Co., 
Sias   V.  Consolidated,   etc.   Co.,   73  Vt.    48  Pac.  Rep.  221    (Cal.  1897).     He  is 
35    (1901).     Misrepresentations   by   a    not  an  agent  to  discount  paper.  Wash- 
director  of  a  manufacturing  corpora-    ington   Bank   v.   Lewis,    39    Mass.    24 
tion  do  not  affect  claims  held  against     (1839).     Nor  to   agree  to  give  extra 
it  by  a  bank  although  such  director    pay.      Stoystown,    etc.    Turnp.    Co.   v. 
is    cashier   of  the   bank.     Hadden   v.    Craver,    45    Pa.    St.    386    (1863).      A 
Dooley,  92  Fed.  Rep.  274    (1899).     A    director  has  no  inherent  authority  to 
director  has  no  authority  to  contract    lease  property  belonging   to  the   cor- 
for  the  corporation.     Noblesville,  etc.    poration,  even  though  he  owns  a  ma- 
Co.  t?.  Loehr,  124  Ind.  79  (1890) ;  Alle-    jority     of     the     stock.       Clement     v. 
mong     V.     Simmons,     124     Ind.     199    Young-McShea,   etc.   Co.,   67  Atl.  Rep. 
(1890);  Goodyear  Rubber  Co.  v.  Scott    82  (N.  J.  1906).    Lindley,  Companies, 
Co.,  96  Ala.  439   (1892) ;  New,  etc.  Co.    p.  155.    See  also  §  726,  infra. 
V.  Upton,   67  N.   H.   469    (1893).     See        i  Spear  t'.  Ladd,  11  Mass.  94  (1814); 
also  Chicago,  etc.  R.  R.  v.  James,  22    Northampton    Bank     v.     Pepoon,     11 
Wis.  194    (1867);    s.  c,   24  Wis.  388;     Mass.    288    (1814),   where    a   director 
Trundy  v.  Hartford,  etc.  Co.,  6  Rob.    was    authorized    to    indorse    a    note; 
(N.  Y.)   312  (1868),  where  a  director    Bank  Commissioner  r.  Bank  of  Brest, 
employed  a  broker;   New  Haven,  etc.    Harr.   Ch.    (Mich.)    106    (1840);    Ste- 
Co.  r.  Hayden,  107  Mass.  525    (1871),    vens  v.  Hill,  29  Me.  133  (1848);  Lester 
where    a    director,    stockholder,    and    v.  Webb,  83  Mass.   34    (1861);   Abbot 
overseer  contracted  to  extend  the  busi-    v.    American    Hard    Rubber    Co.,    33 
ness;    Titus  v.   Cairo,    etc.   R.   R.,   37    Barb.  S78  (1861);  U.  S.  Bank  u.  Dana, 
N.  J.  L.  98   (1874),  where  a  director    6  Pet.  51   (1832);  Metropolis  Bank  v. 
sold  bonds;  Lockwood  V.  Thunder,  etc.    Jones,    8   Pet.    12,    16    (1834);    Percy 
Co.,  42  Mich.  536    (1880);    Bramah  v.    v.  Millaudon,  3  La.  568   (1833);  Penn- 
Roberts,  3  Bing.  N.  Cas.  963    (1837),    sylvania  Bank  v.  Reed,  1  Watts  &  S. 
where  a  director  accepted  a  bill;  Rice     (Pa.)   101   (1841);   Ridgway  v.  Farm- 
V.     Peninsular     Club,     52     Mich.     87    ers'   Bank,   12   Serg.   &  R.    (Pa.)    256 
(1883),  where  a  director  said  that  a     (1825);   Leavitt  v.  Yates,  4  Edw.  Ch. 
purchase  was  all  right.     But  in  Brad-    134   (1843).     As  to  delegation  of  dis- 
street  v.  Bank  of  Rutland,  42  Vt.  128    cretionary    powers,    see    §  715,    infra; 
(1869),  it  was  held  that  an  employee    Sheridan,    etc.    Co.    r.    Chatham    Nat. 
who  was  employed  by  three  directors    Bank,  52  Hun,  575   (1889);   aff'd,  127 
might  recover.     If  the  corporation  is    N.  Y.  517. 

only  an  intermediary  of  title,  such  as        2  A   director  who  is   authorized  to 
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pany,  and  for  some  time  Las  bccu  allowed  hy  tho  board  to  so  act 
and  contract.-'  So  also  the  board  of  directors  and  the  corporation 
aro  bound  by  an  unauthorized  agent's  contract  when  the  contract 
is  acquiesced  in  or  the  benefits  of  that  contract  are  accepted;^  or 
when  tho  corporation  expressly  ratifies  and  confirms  the  contract.^ 
It  is  an  im^xDrtant  principle  of  law  that  a  corj^oration  may  be  lia- 
ble on  a  contract,  the  benefit  of  which  it  accepts,  even  though  such 
contract  was  not  authorized  by  the  board  of  directors.  Thus,  a  con- 
tract *signed  in  tlio  corporate  name,  but  without  the  authority  of 
the  board  of  directors,  may  be  validated  by  the  corporation  acting 
under  it  for  a  year.^    Where  the  president  of  a  railroad  renders  scr- 


purchase  and  pay  in  stock  cannot 
agree  to  pay  in  cash.  Hayden  v. 
Middlesex,  etc.  Co.,  10  Mass.  403 
(1813).  Authority  to  a  director  to 
make  contract  for  the  sale  of  land 
does  not  authorize  him  to  convey  the 
lana.  Green  c.  Hugo,  81  Tex.  452 
(1891). 

1 A  director  by  being  allowed  for 
many  years  to  do  all  the  business  of 
a  bank,  binds  the  bank  by  his  acts 
the  same  as  though  he  were  a  regular 
officer  of  the  bank.  Pottsville  Bank 
V.  Minersville,  etc.  Co.,  211  Pa.  St. 
566  (1905).  No  officers  are  necessary 
other  than  directors  where  the  stock- 
holders acquiesce  in  the  directors 
transacting  all  the  business.  Buck  v. 
Troy,  etc.  Co.,  76  Vt.  75  (1903).  Where 
a  director  conducts  all  the  business 
of  a  corporation  as  though  it  was  his 
own  business,  the  corporation  is 
bound  by  his  acts.  Clement  v.  Young- 
McShea,  etc.  Co.,  69  N.  J.  Eq.  347 
(1905).  Where  the  board  of  directors 
allow  one  of  their  number  to  manage 
the  company  and  conduct  and  trans- 
act its  business,  he  is  the  same  as 
an  executive  committee  or  general 
manager  or  managing  director,  and 
his  acts  bind  the  company,  even 
though  there  was  no  formal  vote  giv- 
ing him  authority.  York  v.  Mathis, 
68  Atl.  Rep.  746  (Me.  1907).  See 
many  cases  in  the  following  sections. 
Also  Beers  v.  Phoenix,  etc.  Co.,  14 
Barb.  358  (1852),  where  a  director 
and  secretary  borrowed  money  as  he 
was   accustomed    to   do.      But   unless 
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the  custom  Is  known  to  the  directors 
the  corporation  is  not  bound.  Law- 
rence r.  Gebhard,  41  Barb.  575  (1864). 
And  the  act  must  be  iiitra  vires. 
Women's,  etc.  Union  v.  Taylor,  8  Colo. 
75    (1884). 

2  See  many  cases  in  subsequent  sec- 
tions herein.  Also  New  Hope,  etc.  Co. 
V.  Phenix  Bank,  3  N.  Y.  156  (1849). 
where  loans  of  the  company's  money 
were  made  by  a  director.  Where  a 
director  has  employed  an  attorney, 
but  such  employment  is  with  the 
knowledge  and  assent  of  the  board  of 
directors  and  executive  committee,  the 
company  is  liable  for  his  fees.  Ger- 
mania,  etc.  Co.  v.  Hargis,  64  S.  W. 
Rep.  516  (Ky.  1901).  Where  a  cor- 
poration has  accepted  work  done  on 
the  order  of  a  director  and  a  major- 
ity stockholder,  it  must  pay  therefor. 
Huntington  Fuel  Co.  v.  Mcllwaine,  82 
N.  E.  Rep.  1001  (Ind.  1907). 

3  See  §  707,  supra,  on  promoters' 
contracts;  also  §§  716-720,  infra.  The 
ratification  of  an  unauthorized  mort- 
gage may  be  by  express  resolutions. 
Purser  v.  Eagle  Lake,  etc.  Co.,  Ill 
Cal.  139  (1896).  An  unauthorized 
note  issued  by  a  corporation  may  be 
ratified  by  the  board  of  directors. 
Nebraska,  etc.  Co.  v.  Bell,  58  Fed.  Rep. 
326  (1893). 

•1  Jourdan  v.  Long  Island  R.  R.,  115 
N.  Y.  380  (1889).  Although  a  sale  of 
property  is  not  authorized  by  the 
board  of  directors,  yet  if  they  accept 
the  pay  the  sale  is  valid.  Beach  v. 
Miller,  130  111.  162  (1889).  Where  a 
37 
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vices  in  litigations  and  in  obtaining  loans  on  the  agreement  of  the 
board  of  directors  to  pay  him  therefor,  he  may  recover  payment 


contractor  does  extra  work  upon  the 
assurance  of  a  director  that  the  com- 
pany will  pay  for  it,  and  had  agreed 
so  to  do  at  a  meeting,  and  a  majority 
of  the  directors  knew  of  the  extra 
work,  the  company  is  liable  therefor. 
Tryon  v.  White,  etc.  Co.,  62  Conn.  161 
(1892).  Where  by  resolution  of  the 
stockholders  all  the  property  of  an 
embarrassed  corporation  is  trans- 
ferred to  trustees  to  sell  and  pay  the 
debts  and  reconvey  the  remainder  to 
the  corporation,  and  the  trustees  pro- 
ceed to  do  so,  the  transaction  is  legal, 
even  though  the  stockholders'  meet- 
ing is  not  held  at  its  principal  office, 
and  proxies  were  irregular  and  un- 
authorized, and  the  directors  took  no 
action,  and  the  conveyances  were  ir- 
regular. Kessler  &  Co.  v.  Ensley  Co., 
141  Fed.  Rep.  130  (1905);  aff'd,  148 
Fed.  Rep.  1019.  In  New  York  it  is 
the  rule  that  a  business  corporation 
is  not  liable  on  commercial  paper  is- 
sued in  its  name,  unless  it  is  shown 
not  only  that  it  was  issued  by  the 
corporate  officers,  but  that  it  was  au- 
thorized by  a  resolution  of  the  board 
of  directors,  or  by  the  by-laws,  or  by 
a  course  of  dealing  by  which  the  cor- 
poration held  out  that  the  officers 
were  authorized  to  issue  such  paper, 
or  by  a  ratification  of  the  corporation 
by  accepting  and  retaining  the  bene- 
fits of  the  paper.  Miners',  etc.  Bank 
V.  Ardsley  Hall  Co.,  113  N.  Y.  App. 
Div.  194  (1906).  Where  there  are  but 
a  few  stockholders  in  a  corporation 
and  without  any  formal  corporate  ac- 
tion they  turn  a  part  of  the  capital 
stock  into  preferred  stock  and  there- 
after divide  the  profits  among  them- 
selves without  declaring  technical 
dividends  with  the  knowledge  and 
consent  of  all  the  stockholders,  no  one 
of  them  nor  the  corporation  itself  can 
subsequently  complain  and  defeat  a 
suit  by  one  of  them  for  the  amount 
SO  credited  to  him  on  the  books,  cor- 


porate creditors  not  being  injured. 
Breslin  v.  Fries-Breslin  Co.,  70  N.  J. 
L.  274  (1904).  The  court  said:  "In 
the  present  case  we  apply  this  doc- 
trine to  the  non-observance  of  legal 
forms  respecting  the  creation  of  pre- 
ferred stock,  the  abandonment  by  pre- 
ferred stockholders  of  voting  powers, 
the  resignation  of  directors,  the  reduc- 
tion of  the  number  of  directors  from 
six  to  three,  and  the  apportionment 
of  dividends  as  between  the  stockhold- 
ers entitled  thereto.  In  respect  to 
these  matters  the  jury  was  fully  justi- 
fied in  finding  that  unanimous  consent 
of  the  stockholders  of  the  defendant 
company  had  been  given,  and  had  been 
acted  on  in  good  faith  by  the  plaintiff 
and  others  concerned  during  a  course 
of  years,  and  that  plaintiff  could  not 
be  restored  to  the  status  quo  ante, 
were  the  assent  of  his  fellow  stock- 
holders and  of  the  company  to  be  now 
withdrawn."  A  mortgage  executed  by 
the  president  is  legal,  even  though 
not  authorized  by  the  board  of  direct- 
ors, it  appearing  that  all  the  officers 
and  stockholders  knew  of  it  and  ac- 
cepted the  benefit  of  it.  Fourth  Nat. 
Bank,  etc.  v.  Camden,  etc.  Co.,  142 
Fed.  Rep.  257  (1905).  Ratification  in 
the  case  of  a  land  contract  may  have 
to  be  in  writing  to  satisfy  the  statute 
of  frauds.  Salfield  v.  Sutter,  etc.  Co., 
94  Cal.  546  (1892).  It  may  be  a 
question  of  fact  for  the  jury  as  to 
whether  the  company  accepted  the  con- 
tract or  not.  Chapin  v.  Cambria,  etc. 
Co.,  145  Pa.  St.  478  (1891).  Although 
mortgage  bonds  are  issued  by  corpo- 
rate officers  without  authority,  yet  if 
for  several  years  they  are  used  as  a 
pledge  to  secure  corporate  debts,  and 
in  the  meantime  directors  and  stock- 
holders know  of  their  issue,  they  are 
valid.  Stalnback  v.  Junk,  etc.  Co.,  98 
Tenn.  306  (1897).  Even  though  the 
officers  in  executing  a  deed  in  behalf 
of   the  corporation  omit  a  covenant 
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for  the  same,  even  tlioiigh  there  was  no  formal  resolution  of  the 
directors,  and  even  though  tlie  by-laws  were  silent  as  to  the  duties 


that  the  grantee  assumes  a  mortgage    money  being  used  in  the  business,  the 

loan  and  mortgage  may  be  enforced. 
Witter  V.  Grand  Rapids,  etc.  Co.,  78 
Wis.  543  (1891).  A  board  of  directors 
may  ratify  and  thereby  validate  a 
mortgage  which  may  have  been  exe- 
cuted without  authority.  Allis  v. 
Jones,  45  Fed.  Rep.  148  (1891).  A 
corporation  is  liable  for  work  done, 
although  the  officer  employing  plain- 
tiff had  himself  contracted  to  do  the 
work  for  the  corporation.  Plaintiff 
had  no  notice  of  this  agreement.  Salt 
Lake,  etc.  Co.  v.  Mammoth  Min.  Co., 
6  Utah,  351  (1890).  If  the  corpora- 
tion admits  in  its  pleading  that  a 
contract  was  entered  into,  a  judgment 
for  plaintiff  will  not  be  disturbed  al- 


on  the  property,  as  required  by  the 
resolutions  of  the  board  of  directors 
authorizing  such  deed,  yet  if  the  cor- 
poration accepts  a  consideration  for 
the  deed  other  corporate  directors  can- 
not object  thereto.  White  v.  Shep- 
para,  41  N.  Y.  App.  Div.  113  (1899). 
An  assessment  by  the  directors  to  pay 
a  mortgage  does  not  legalize  such 
mortgage  if  it  was  not  properly  au- 
thorized, even  though  signed  by  the 
president,  secretary,  and  two-thirds  of 
the  stockholders.  Alta  Silver  Min. 
Co.  V.  Alta  Placer  Min.  Co.,  78  Cal. 
629  (1889).  An  unauthorized  pur- 
chase of  real  estate  and  a  mortgage 
thereon  by  a  corporation  may  be  rati- 


fied, but  only  by  the  same  formalities    though  the  pleading  was  not  put  in 


as  if  original  authority  were  being 
given.  Blood  v.  La  Serena,  etc.  Co., 
113  Cal.  221  (1896).  An  unauthorized 
alteration  in  a  mortgage  may  be  rati- 
fied by  the  subsequent  acts  of  the  par- 
ties. Woodbury  v.  Allegheny,  etc.  R. 
R.,  72  Fed.  Rep.  371  (1895).  Bonds 
issued  by  a  cemetery  corporation,  and 
signed  and  sealed  and  recognized  at 
many  meetings  of  the  directors,  are 
legal.  Seymour  v.  Spring  Forest  Cem, 
Assoc,  144  N.  Y.  333  (1895);  s.  c,  157 
N.  Y.  697.  Where  the  corporation  has 
occupied  premises  under  an  unauthor- 
ized lease,  the  court  may  submit  to 
the  jury  the  question  of  whether  it 
ratified  the  lease.  Hayden  t'.  Wheeler, 
etc.  Co.,  20  N.  Y.  Supp.  902  (1892), 
The  regularity  or  authorization  of  a 
corporate  mortgage  cannot  be  success- 
fully attacked  by  a  stockholder  in  au 
action  to  foreclose  the  mortgage, 
where  for  twelve  years  the  interest 
has  been  paid  upon  the  bonds  with 
the  knowledge  and  acquiescence  of  the 
stockholder.  Warren  r.  Bigelow  Blue 
Stone  Co.,  74  Hun,  304  (1893).  Where 
all  the  directors  and  all  the  stock  ex- 
cept one  share  assent  to  borrowing 
money   and   giving   a  mortgage,   the 


evidence.     Teall  v.   Consolidated,  etc. 
Co.,  119  N.  Y.  654  (1890).    A  reorgan- 
ized company  may,  by  accepting  the 
benefits  of  a  contract  and  liability  of 
the  old  company,  become  liable  there- 
for, although  the  meeting  of  the  di- 
rectors authorizing  the  contract  was 
informal.    Baker  v.  Harpster,  42  Kan. 
511    (1889).     That  the  corporation  is 
liable  if  the  work  was  ordered  and 
done  for  its  benefit,  see  Grier  v.  Haz- 
ard,  13   N.   Y.    Supp.   583    (1891).     A 
party  accepting  the  benefit  of  a  con- 
tract for  a  long  time  cannot  repudiate 
it  on  the  ground  that  the   calls  for 
the   meetings  of   the   executive   com- 
mittee and  of  the  stockholders  which 
authorized  the  contract  were  insuffi- 
cient; nor  can  he  set  up  in  such  a  case 
that  the  directors  had  not  authorized 
the  contract.     Union  Pac.  Ry.  v.  Chi- 
cago,   etc.    Ry.,     51    Fed.    Rep.     309 
(1892).    Although  a  mortgage  was  not 
authorized,   yet   where   the   board    of 
directors     subsequently     provide     for 
payment  of   part  of   it,  and    do   pay 
part  of  it,  they  ratify  it.   Seal  r.  Puget 
Sound,    etc.    Co.,    5    Wash.     St.    422 
(1892).     It  is  a  ratification  of  a  con- 
tract for  the  corporation  to  admit  its 
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of  the  president  and  as  to  liis  salai-y.^  Wliere  a  corporation  bor- 
rows money  and  gives  its  note,  it  is  immaterial  that  one  director 
was  absent  from  the  meeting  authorizing  the  note,  where  the  di- 
rectors subsequently  knew  about  the  note  and  did  not  object."  Even 
though  an  original  note  was  not  authorized,  yet  if  the  renewal  was 
authorized  the  note  is  valid.^ 

A  purchase-money  mortgage  given  by  a  corporation  is  bincling, 
even  though  not  authorized  by  the  board  of  directors,  where  the 
company  used  the  property  for  two  years.*  Where  the  directors 
vote  at  the  stockholders'  meeting  in  favor  of  amending  the  charter, 
this  removes  an  objection  that  as  directors  they  should  have  voted 
for  the  change  in  the  first  instance  at  a  directors'  meeting.^ 

A  corporation  may  be  liable  for  an  accident  on  a  ferry  operated 
in  its  name,  where  it  knew  of  the  operation  and  received  the  bene- 
fits of  the  same.*^  Where  a  corporation  is  a  mere  "dummy,"  the 
courts  sometimes  hold  that  the  corporation  is  liable  for  the  acts 
and  on  the  contracts  of  its  stockholders.'^  An  express  vote  of  the 
directors  authorizing  a  note  need  not  be  proved  where  the  corpo- 
ration whose  obligation  is  in  question  is  engaged  in  a  business  the 
nature  of  which  and  the  duties  in  relation  to  which  require  or  jus- 
tify the  giving  of  negotiable  instruments  without  the  officers  being 
authorized  thereto  by  a  special  vote  to  that  effect.^  Wliere  a  mort- 
gage recites  that  it  was  duly  executed  by  authority  of  the  corpora- 
tion, neither  the  corporation  nor  its  creditors  can  claim  that  the 
board  of  directors  did  not  authorize  it  in  the  form  in  which  it  was 
executed.^     In  California  it  is  held  that  an  unauthorized  mortgage 

execution   in  a  pleading.     Tingley  v.  ing  of  the  board  of  directors  autlior- 

Bellingham,  etc.  Co.,  5  Wash.  St.  644  izing    the    borrowing    of    money    and 

(1893).    Ratification  by  a  company  of  the  giving  of  a  mortgage  may  be  made 

an  agent's  contract  is  not  binding  on  legal    by    the    company    subsequently 

the  other  party,  if  the  ratification  re-  accepting  and  using  the  money.    Mur- 

jected   one  provision  of  the  contract,  ray    v.    Beal,    23    Utah,    548     (1901). 

Subsequent  ratification  of  the  contract  Even  though  a  note  is  signed  by  two 

in    toto    is   not   sufficient    unless   the  directors  as  individuals,  yet  the  cor- 

other  party  assents.     Crabtree  v.  St.  poration    may   be   held    liable    if   the 

Paul,     etc.    Co.,     39     Fed.     Rep.    746  loan  was  to  the  corporation.    McGarry 

Qgg9)_  V.     Tanner,     etc.    Co.,     21     Utah,     16 

1  Bagley  r.  Carthage,  etc.  R.  R.,  165  (1899). 

N.  Y.  179   (1900),  aff'g  25  N.  Y.  App.  5  Bernstein   v.   Kaplan,   43    S.   Rep. 

Dly    475.  581    (Ala.    1907). 

2  Mills   V.   Boyle,   etc.  Co.,   132   Cal.  o  Nims    v.    Mount     Hermon    Boys' 
95    (1901).  School,  160  Mass.  177   (1893). 

3  Smith    V.    New    Hartford    Water-  7  See  §8  663,  664,  supra. 

works,  73  Conn.  626   (I'JOl).  s  Martin    r.   Niagara,   etc.    Co.,   122 

4  Blood  V.  La  Serena,  etc.   Co.,  134    N.  Y.  165   (1890). 

Cal.  361   (1901).     An  irregular  meet-        o  Sioux  City,  etc.  Co.  v.  Trust  Co., 
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is  not  ratified  iiur  is  it  made  valid  bj  estoppel  i/i  pais  except  in  a 
manner  in  writing  sufficient  to  authorize  the  mortgage.^     Corporate 

creditors'  rights  by  attachments  which  are  obtained  Ixitween  the 
time  of  the  execution  of  an  illegal  mortgage  and  the  ratification  of 
the  same  may  have  priority  over  the  mortgage.^ 

§  713.  De  facto  directors  and  officers  of  a  corporation — The  va- 
lidity of  their  contracts. — A  de  facto  officer  is  one  who  has  the 
reputation  and  position  of  the  officer  he  assumes  to  be,  and  yet*  is 
not  entitled  to  the  office  in  point  of  law.^     A  de  jure  officer  is  one 

82  Fed.   Rep.   124    (1897);    afE'd,   173  nett,  etc.  Co.,  32  N.  J.  Eq.  236  (1880)  ; 

U.  S.  99  (1899);  Baggott  r.  Turner,  21  Hamlin    v.    Kassafer,    15    Oreg.    456 

Wash.    339     (1899).      See    also    §725,  (1887).     Coniro,  Litchfield  Iron  Co.  v. 

infra.    Where  the  seal  of  the  company  Bennett,  7  Cow.  234   (1827);   Clark  v. 

has  been  duly  affixed  to  a  mortgage  Farmers'    Mfg.    Co.,    15    Wend.     236 

by  the  secretary,  the  mortgagee  need  (1836);   Waite  v.  Mining  Co.,  36  Vt. 

not  inquire  whether  the  secretary  was  18    (1863).       See    also   Wait,    Insolv. 

duly  authorized  to  affix  it,  or  whether  Corp.,  §  23.    Officers  are  still  de  facto 

a  quorum  of  the  directors  was  present  after  judgment  of  ouster  is  rendered, 

at   the    meeting   and    authorized    the  but  before  its  entry,  even  though  they 

mortgage,    the    court    upholding    the  acted  with  knowledge  of  the  decision, 

mortgage,    although    a    quorum    was  Mining   Co.  v.  Anglo,   etc.   Bank,   104 

not  present  when   it  was  authorized.  U.  S.  192  (1881).    0/.  Walker  r.  Flem- 

County,  etc.  Bank  v.  Rudry  Merthyr,  ming,  70  N.  C.  483  (1874).     In  McCall 

etc.  Co.,  [1895]  1  Ch.  629.     "None  but  v.  Byram,  etc.  Co.,  6  Conn.  428  (1827), 

the  corporation   and   its  stockholders  it  is  held  that  a  secretary  is  de  facto 

or  creditors  can   impeach  a  transfer  only  where  there  is   at   least   a  pre- 

of  property  by  the  corporation  for  the  tended  election.     See  Hamlin  v.  Kas- 

want   of   the   previous   action   of   the  safer,  15  Oreg.  456  (1887).    A  demand 

board  of  directors;   and  then  only  by  on  a  corporation  for  certain  property 

a  direct  action  brought  for  that  pur-  is  not  proved  by  showing  a  demand 

pose."     Castle  v.  Lewis,  78  N.  Y.  131  on  those  who  afterwards  became  its 

(1879);    Eno  r.   Crooke,   10  N.   Y.   60  incorporators  and  officers.     McCallum 

(1854).     See  also  §  808,  infra.  v.  Purssell  Mfg.  Co.,  1  N.  Y.  Supp.  428 

1  Blood   V.  La  Serena,  etc.  Co.,  113  (1888).     Directors  whose  title  is  con- 
Cal.  221  (1896).  tested    are    not    de   facto    officers    as 

2  State    Nat.    Bank    v.    Union   Nat.  against  the  old  officers  holding  over. 
Bank,  168  111.  519  (1897).  Ellsworth,  etc.  Co.  v.  Faunce,  79  Me. 

3 '"To  constitute  an  officer  de  facto  440  (1887). 

there  must  be  a  color  of  election  or  The  following  definitions  have  been 

appointment,    or   an    exercise    of    the  given  of  an  officer  de  facto:  "One  who 

functions  of  the  office  under  such  cir-  has  the  reputation  of  being  the  officer 

cumstances    and    for    such    length    of  he  assumes  to  be,  and   yet  is  not  a 

time,  without  interference,  as  to  jus-  good  officer  in  point  of  law."     Parker 

tify  the  presumption  of  a  due  election  v.  Kett,  1  Ld.  Raym.  658;  Rex  v.  Bed- 

or   appointment.      The   mere   exercise  ford  Level,  6  East,  368   (1805).     "One 

of   the   functions   of   the  office   is   in  who  actually  performs  the  duties  of 

itself    insufficient."     Moses   v.   Tomp-  an    office,    with    apparent    right,    and 

kins,   84   Ala.    013    (1888).      See    also  under  claim  and  color  of  an  appoint- 

Rex    V.    Bedford    Level,    6    East,    356  ment  or  election."  Brown  r.  Lunt.  37 

(1805);  Mechanics',  etc.  Bank  r.  Bur-  Me.   428    (1854).     "One  who  has   the 
(141)                                              2241 
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who  lias  the  lawful  right  to  the  office,  but  who  has  either  been 
ousted  from  it  or  has  never  actually  taken  possession  of  it.  An  of- 
ficer is  de  facto  when  the  statute  under  which  he  holds  ofiice  is 
unconstitutional ;  ^  or  when  he  was  elected  but  was  ineligible,^  or 
was  irregularly  or  illegally  elected.^  An  officer  who  holds  over  by 
reason  of  the  failure  of  the  corporation  to  elect  his  successor  is  not 
only  a  de  facto  but  a  de  jure  officer.'*  A  director  as  a  (ie  facto  di- 
rector may  bind  the  company  by  his  acts,  if  allowed  to  continue  in 
his  position.^  And,  in  general,  the  contracts  of  all  officers  de  facto, 
acting  within  the  sphere  of  their  office,  are  binding  upon  the  corpo- 
ration.^ 

color  of  right  or  title  to  the  office  he  a  director  de  facto.  Beardsley  v. 
exercises;  one  who  has  the  apparent  Johnson,  121  N.  Y.  224  (1890). 
title  of  an  officer  de  jure"  Brown  r.  6  St  Luke's  Church  v.  Matthews,  4 
O'Connell,  36  Conn.  451  (1870).  "On  Dessaus.  (S.  C.)  578  (1815);  Vernon 
the  one  hand  he  is  distinguished  from  Soc.  v.  Hills,  6  Cow.  23  (1826);  All 
a  mere  usurper  of  an  office,  and  on  Saints  Church  v.  Lovett,  1  Hall,  191 
the  other  from  an  officer  de  jure:'  (1828);  Lovett  v.  German  Ref. 
Mallett  V.  Uncle  Sam,  etc.  Min.  Co.,  Church,  12  Barb.  67  (1852);  Riddle 
1  Nev.  197  (1865);  Plymouth  v.  v.  Bedford,  7  Serg.  &  R.  (Pa.)  392 
Painter.  17  Conn.  588  (1846).  In  (1821);  York  County  v.  Small,  1 
Stater.  Curtis,  9  Nev..325  (1874),  the  Watts  &  S.  (Pa.)  315  (1841);  Kings- 
court  held  that  in  order  to  make  a  bury  v.  Ledyard,  2  Watts  &  S.  (Pa.) 
person  an  officer  de  facto  he  should  41  (1841);  Smith  v.  Erb,  4  Gill  (Md.), 
in  some  way  have  been  put  into  the  437  (1846);  Burr  r.  McDonald,  3 
office  and  have  secured  such  a  hold-  Gratt.  (Va.)  215  (1846);  Granville 
ing  thereof  as  to  be  considered  in  Charitable  Assoc,  v.  Baldwin,  42  Mass. 
peaceable  possession  and  actually  ex-  359  (1840) ;  Green  v.  Oady,  9  Wend, 
ercising  the  functions  of  an  officer;  an  414  (1832);  Elizabeth  City  Acad.  v. 
intrusion  by  force  is  not  sufficient.  Lindsey,     6     Ired.    L.     (N.     C.)     476 

1  Leach  r.  People,  122  111.420  (1887).     (1846);   McCall  v.  Byram  Mfg.  Co.,  6 


2  Despatch    Line    v.    Bellamy    Mfg, 
Co.,    12    N.    H.    205    (1841) 
XXXVII,  supra. 


Conn.  428    (1827);    Lathrop  v.   Scioto 
Cf.    ch.    Bank,  8  Dana  (Ky.),  115  (1839);  Del- 
aware, etc.  Canal  Co.  v.  Pennsylvania 


3  Baird  v.  Bank  of  Washington,  11  Coal  Co.,  21  Pa.  St.  131  (1853);  St. 
Serg.  &  R.  411  (1824),  where  a  mi-  Mary's  Bank  v.  St.  John,  25  Ala.  566 
nority  of  the  directors  elected  him;  (1854);  Baird  r.  Washington  Bank,  11 
Delaware,  etc.  Canal  Co.  v.  Pennsyl-  Serg.  &  R.  411  (1824);  Ex  parte 
vania  Coal  Co.,  21  Pa.  St.  131  (1853),  Rogers,  7  Cow.  530,  n.  (1827);  Re 
where  the  president  was  not  a  resi-  Mohawk,  etc.  R.  R.,  19  Wend.  135 
dent  as  required  by  statute.  (1838);    Re    Chenango    Ins.    Co.,    19 

4  See  §624,  supra;  Thorington  v.  Wend.  635  (1838);  Blandford  School 
Gould,  59  Ala.  461  (1877).  Contra,  District  v.  Gibbs,  56  Mass.  39  (1848); 
Curling  v.  Chalklen,  3  M.  &  S.  496,  510  Sampson  t'.  Bowdoinham  Co.,  36  Me. 
(1833);  Peppin  v.  Cooper,  2  B.  &  Aid.  78  (1853);  Penobscot  v.  Dunn,  39  Me. 
431    (1819);    People   v.   Twaddell,   18  587     (1855);     Fairfield,    etc.     Co.     v. 


Hun,  427   (1879). 


Thorp,   13   Conn.  173    (1839);    Rex  v. 


5  A  director  who  soils  his  stock  Bedford  Level,  6  East,  356,  368 
ceases  to  be  a  dc  jure  director.  If  he  (1805);  Parker  v.  Kett,  1  Ld.  Raym. 
continues  and  is  permitted  to  act  he  is    658    (1701) ;   Wild  v.  Bank,  3  Mason, 
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"Where  persons  have  to  deal  for  the  first  time  with  an  estab- 
lished company,  and  with  those  who  have  been  and  are  acting  openly 


505  (1825);  s.  c,  29  Fed.  Cas.  1215; 
Barrington  r.  Washington  Bank,  14 
Serg.  &  R.  (Pa.)  405  (1826);  Minor 
V.  Meclianics'  Bank,  1  Pet.  46  (1828); 
Cahill  V.  Kalamazoo  Ins.  Co.,  2  Doug. 
(Mich.)  124  (1845);  M'Gargell  v.  Haz- 
leton  Coal  Co.,  4  Watts  &  S.  (Pa.)  424 
(1842),  an  action  for  a  penalty,  in 
which  evidence  was  admitted  to  show 
that  the  person  representing  the  com- 
pany was  an  officer  de  facto;  Re 
County,  etc.  Co.,  L.  R.  5  Ch.  288 
(1870);  Mahoney  v.  East,  etc.  Co.,  L. 
R.  7  H.  L.  869  (1875);  Partridge  v. 
Badger,  25  Barb.  146  (1857),  where 
the  treasurer  was  only  de  facto;  Dore- 
mus  V.  Dutch,  etc.  Co.,  3  N.  J.  Eq. 
332  (1835),  where  seceding  trustees 
made  a  mortgage;  Mechanics',  etc. 
Bank  v.  Burnet,  etc.  Co.,  32  N.  J.  Eq. 
236  (1880),  and  Charitable  Assoc,  v. 
Baldwin,  42  Mass.  359  (1840),  where 
de  facto  directors  brought  suits; 
Clark  V.  Easton,  146  Mass.  43  (1888); 
Cooper  V.  Curtis,  30  Me.  488  (1849), 
holding  that  debtors  to  the  corpora- 
tion cannot  set  this  up;  Susquehanna, 
etc.  Co.  V.  General  Ins.  Co.,  3  Md.  305 
(1852),  holding  that  a  president  who 
executes  an  instrument  is  presumed 
to  be  president;  Hackensack,  etc.  Co. 
V.  De  Kay,  36  N.  J.  Eq.  548  (1883), 
where  de  facto  directors  gave  a  mort- 
gage. The  title  of  the  president  to 
his  office  cannot  be  questioned  in  a 
suit  brought  by  a  corporate  creditor 
against  the  corporation  on  a  contract 
made  by  him,  the  board  of  directors 
having  acquiesced  in  his  acting  as 
president.  Heinze  v.  South,  etc.  Co., 
109  Wis.  99  (1901).  Payments  of 
claims  by  insurance  directors,  who 
have  been  allowed  to  serve,  cannot 
be  questioned  on  the  ground  that  they 
were  irregularly  elected.  Gleason  v. 
Canterbury,  etc.  Co.,  73  N.  H.  583 
(1906).  It  is  no  defense  to  an  action 
by  an  employee  that  he  was  employed 
by  a  resolution  of  a  dummy  board  of 


directors  who  had  no  real  interest  ia 
the  company,  and  that  there  was  a 
contest  in  the  company  and  the  pres- 
ident had  informed  the  party  that  the 
contract  was  no  good.  Collier  v.  Con- 
solidated, etc.  Co.,  70  N.  J.  L.  313 
(1904).  Even  though  an  amendment 
to  the  charter  whereby  the  number  of 
directors  is  increased  is  not  for  sev- 
eral months  recorded  in  a  public  office, 
as  required  by  statute,  yet  if  the  in- 
creased number  of  directors  is  elected 
their  acts  bind  the  corporation. 
Werle  v.  Northwestern,  etc.  Co.,  125 
Wis.  534  (1905).  The  board  of  di- 
rectors by  allowing  a  director  to  act 
as  treasurer  may  bind  the  corporation 
by  his  acts.  Jack  v.  Nat.  Bank,  etc. 
89  Pac.  Rep.  219  (Okl.  1907).  A  les- 
see of  a  corporation  who  knows  that 
the  officers  executing  the  lease  had 
doubtful  title  to  their  office,  and  that 
their  title  was  in  litigation,  cannot 
enforce  the  lease,  if  the  officers  are 
afterwards  ousted.  Groveland,  etc.  Co. 
V.  Farmers',  etc.  Co.,  25  Wash.  344 
(1901).  Directors  who  are  elected  at 
a  stockholders'  meeting  not  properly 
called  cannot  make  and  enforce  calls. 
Hawbeach,  etc.  Co.  v.  Teague,  5  H. 
&  N.  151  (1S60).  A  board  of  directors 
who  are  ineligible  cannot  revoke  an 
agreement  to  arbitrate  a  suit.  Rich- 
ards V.  Attleborough  Nat.  Bank,  148 
Mass.  187  (1889).  See  also  §624, 
supra.  An  exhibition  corporation  is 
liable  for  premiums,  although  the  ex- 
hibition was  conducted  by  de  facto 
officers  whose  title  to  office  was  held 
to  be  bad  a  month  prior  to  the  exhi- 
bition. Richards  v.  Farmers',  etc. 
Inst.,  154  Pa.  St.  449  (1893).  Al- 
though a  director  is  not  qualified  ac- 
cording to  the  by-laws,  yet,  if  he  is 
elected  and  i>ermitted  to  act,  his 
election  is  valid  so  far  as  his  acts  as 
director  affect  third  i>ersons.  De- 
spatch Line  v.  Bellamy  Mfg.  Co.,  12 
N.  H.  205   (1841),     The  eligibility  ot 
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and  without  cliallenge  as  directors  of  that  company,  and  whom  they 
honestly  believe  to  be  directors,  they  certainly  are  not  bound  to  in- 
quire into  the  qualifications  or  validity  of  appointment  of  those  de 
facto  directors."^ 

It  is  no  defense  to  a  mortgage  that  the  directors  authorizing  it 
were  irregularly  elected,  the  stockholders  having  acquiesced.^     The 

a  director  who  has  acted  with  the  con-  (1846);  Hall  v.  Carey,  5  Ga.  259 
sent  of  all  cannot  be  questioned  on  an  (1848) ;  Conover  v.  Albany  Ins.  Co., 
application  to  have  the  company  dis-  1  Comst.  290  (1848);  Lohman  v.  New 
solved  under  the  statute.  Re  Santa,  York,  etc.  R.  R.,  2  Sandf.  39  (1848); 
etc.  Co.,  4  N.  Y.  Supp.  173  (1889).  Beers  i\  Phcenix  Glass  Co.,  14  Barb. 
The  qualifications  of  a  director  cannot  358  (1852);  Alabama  Bank  v.  Com- 
be questioned  by  a  creditor  who  is  egys,  12  Ala.  772  (1848);  Mead  v. 
seeking  to  enforce  a  statutory  lia-  Keeler,  24  Barb.  20  (1857);  Fryeburg 
bility  of  officers.  Wallace  v.  Walsh,  Canal  v.  Frye,  5  Me.  38  (1827); 
125  N.  Y.  26  (1890).  The  principle  Northern  Liberties  Bank  v.  Cresson, 
of  law  that  the  acts  of  an  ineligible  12  Serg.  &  R.  (Pa.)  306  (1824).  Di- 
but  de  facto  officer  may  bind  the  cor-  rectors  may  act  as  such  before  they 
poration  arises  often  in  municipal  acquire  qualification  shares.  Re  Inter- 
corporation  cases.  State  v.  Farrier,  national  Cable  Co.,  66  L.  T.  Rep.  253 
47  N.  J.  L.  383   (1885);  aff'd,  48  N.  J.  (1892). 

L.    613.     Although   the   directors    are  i  Webb  r.  Shropshire  Rys.,  [1893]  3 

not    qualified,    nevertheless   the    com-  ch.  307;   also  holding  such  to  be  the 

pany  cannot  repudiate  stock  issued  to  rule  where  a  quorum  was  not  present 

a   contractor    in   payment    for    work,  when  they  were  elected  or  where  they 

where  such  work  has  been  received,  were   not   qualified.     The   acts   of   de 

such    contract    being    authorized    by  facto   directors  bind  the  corporation, 

the  disqualified  directors.     The  com-  Lord  v.  Equitable,  etc.  Society,  57  N. 

pany  cannot  accept  the  subscription,  y.  Misc.  Rep.   417    (1908).     See  also 

and  at  the  same  time  repudiate  the  §  725,  infra. 

contract  mode  of  payment.  Re  Staf-  2  Savage  v.  Miller,  56  N.  J.  Eq.  432 
fordshire  Gas,  etc.  Co.,  66  L.  T.  Rep.  (1898).  Although  the  statutes  re- 
413  (1892).  See  also  on  the  general  quire  three  directors,  who  shall  be 
principle  that  where  a  corporation  al-  stockholders,  and  one  assigns  his 
lows  persons  to  act  publicly  as  its  stock,  and  the  other  two  authorize 
officers,  it  is  bound  by  their  contracts  and  execute  a  corporate  mortgage  at  a 
made  in  its  behalf  with  third  persons;  meeting  held  without  notice  to  the 
U.  S.  Bank  v.  Dandridge,  12  Wheat,  other,  yet  the  mortgagee  having  no 
64  (1829);  Union  Bank  v,  Ridgely,  1  knowledge  of  these  facts  is  protected. 
Har.  &  G.  (Md.)  392  (1827);  Per-  Kuser  v.  Wright,  52  N.  J.  Eq.  825 
kins  V.  Washington  Ins.  Co.,  4  Cow.  (1895),  reversing  Wright  r.  First  Nat. 
645  (1825);  Troy  Turnp.  Co.  v.  Bank,  52  N.  J.  Eq.  392.  Where  the 
M'Chesney,  21  Wend.  296  (1839);  statute  requires  directors  to  be  stock- 
Warren  V.  Ocean  Ins.  Co.,  16  Me.  439  holders,  and  two  of  the  directors  are 
(1839);  Badger  v.  Cumberland  Bank,  not  stockholders,  but  a  directors' 
26  Me.  428  (1846);  Davidson  v.  meeting  is  regularly  called,  a  mort- 
Bridgeport,  8  Conn.  472  (1831);  gage  authorized  at  such  a  meeting  is 
Selma,  etc.  R.  R.  v.  Tipton,  5  Ala.  787  legal,  even  though  one  of  the  directors 
(1843);  Detroit  v.  Jackson,  1  Doug,  who  held  stock  and  was  qualified  was 
(Mich.)  106  (1843);  Farmers'  Bank  not  present,  especially  where  he  had 
V.    Chester,    6    Humph.    (Tenn.)    458  agreed  to  the  mortgage  and  the  mort- 
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fact  that  some  of  tlio  directors  are  not  residents  of  the  state,  as  re- 
quired bj  statute,  does  not  invalidate  a  mortgage  authorized  by 
them.^  And  although  the  statutes  require  the  directors  to  be  resi- 
dents of  the  state,  nevertheless,  even  though  the  directors  are  non- 
residents, the  incorporation  is  valid,  and  the  corporation  is  not  dis- 
solved, nor  axe  the  stockholders  liable  as  partners.-  But  the  acts 
of  de  facto  directors  cannot  bo  invoked  in  behalf  of  themselves  or 
stockliokbrs.  Only  strangers  can  rely  thereon.^  The  de  facto  di- 
rector cannot  avoid  a  liability  by  setting  up  that  he  was  not  a  de  jure 
director ;  *  nor  collect  a  salary  as  a  de  facto  officer ;  ®  nor  make  a  note 
to  himself  and  claim  that  his  office  gave  him  the  authority.®  A  de 
facto  officer  is  ousted  by  a  quo  warranto  proceeding,'^  and  not  by  a 


gagee  took  possession  and  held  it  for 
thirteen  months  and  the  corporation 
did  not  object.  Sils'by  v.  Strong,  38 
Oreg.  36  (1900).  Even  though  the 
statutes  require  directors  to  be  stock- 
holders and  a  director  has  parted  with 
his  stock,  yet  if  he  continues  to  act, 
his  acts  are  not  void  as  to  third  per- 
sons. Robinson  v.  Blood,  91  Pac.  Rep. 
258  (Cal.  1907). 

1  Wheelwright  v.  St.  Louis,  etc. 
Transp.  Co.,  56  Fed.  Rep.  164  (1893). 
The  fact  that  a  contract  of  a  Pennsyl- 
vania company  is  made  by  its  presi- 
dent and  managers,  who  are  non- 
residents and  not  residents  as  re- 
quired by  statute,  does  not  enable  the 
other  party  to  the  contract  to  raise 
that  objection.  Delaware,  etc.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  21  Pa. 
St.  131  (1S53). 

2  Demarest  v.  Flack,  128  N.  Y.  205 
(1891). 

3  Shellenberger  r.  Patterson,  168  Pa. 
St.  30  (1895).  In  a  suit  brought  by 
a  stockholder  to  set  aside  a  sale  of  the 
stock  for  non-payment  of  an  assess- 
ment, the  court  may  investigate  the 
legality  of  the  title  of  the  directors 
to  their  office,  and  if  they  have  not 
taken  an  oath  as  required  by  statute 
the  assessment  made  by  them  is  ille- 
gal. Schwab  i\  Frisco,  etc.  Co.,  21 
Utah  258   (1900). 

4  Keyser  r.  McKissam,  2  Rawle 
(Pa.).  139  (1828),  involving  a  bond; 
Bank  of  St.  Mary's  v.  St.  John,  25  Ala. 
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566  (1854).  In  a  suit  for  a  breach  of 
trust  this  is  no  defense.  West  Bank 
of  Scotland  v.  Baird  and  Others,  11  Ct. 
of  Sess.  Cas.  (3d  series),  pp.  96-121 
(1872);  Easterly  v.  Barber,  65  N.  Y. 
252  (1875).  Cf.  Craw  v.  Easterly,  54 
N.  Y.  679  (1873).  A  director  who 
has  acted  as  such  cannot  claim  that 
the  election  was  irregular.  Hall  v. 
West,  etc.  Pub.  Co.,  180  Pa.  St.  561 
(1897).  A  de  facto  director  cannot 
defend  against  a  statutory  liability  of 
directors  on  the  ground  that  he  did 
not  hold  sufficient  stock  to  qualify 
himself  to  be  a  director.  Donnelly  i\ 
Pancoast,  15  N.  Y.  App.  Div.  323 
(1897).  One  who  assumes  the  duties 
of  a  director  cannot  say  that  he  never 
was  a  director.  McDowall  v.  Sheehan, 
129  N.  Y.  200  (1891).  A  director  who 
acts,  even  though  not  qualified,  is  sub- 
ject to  the  rule  disqualifying  him 
from  selling  property  to  the  company. 
Stetson  V.  Northern  Inv.  Co.,  104 
Iowa,  393  (1898). 

5  Riddle  r.  Bedford  County,  7  Serg. 
&R.  (Pa.)  386  (1821). 

6  Lebanon,  etc.  Co.  v.  Adair,  85  Ind. 
244  (1882). 

7  See  §  617,  supra.  A  superintend- 
ent elected  by  de  facto  directors  may 
be  ousted.  State  r.  Curtis,  9  Nev.  325 
(1874),  After  the  courts  have  de- 
cided that  certain  persons  are  direct- 
ors, mandamus  will  be  granted  that 
the  defeated  parties  turn  over  the 
books  and  papers  to  the  former.    Mat- 
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suit  in  equity,^  nor  by  an  action  in  trespass,^  nor  a  writ  of  prohibi- 
tion.^ De  facto  officers  are  not  personally  liable  on  a  corporate  note 
issued  by  their  authority.'* 

§  713a.  Meetings  of  directors— Place— Notice— Action  without 
meeting— Quorum. — A  meeting  of  the  directors  of  a  corporation 
may  be  held  outside  of  the  state  creating  the  corporation,  unless 
the  charter  or  a  statute  expressly  forbids  such  a  meeting.  The 
acts,  proceedings,  and  contracts  of  a  meeting  of  the  board  of  direct- 
ors held  outside  of  the  state  are  valid  and  enforceable.^     Under  the 


ter   of   Journal   Pub.   Club,   30   N.   Y.  evidence  of  the  acts  of  the  board  in 

Misc  Rep.  326  (1900).  making  contracts  in  other  states.     A 

1  See  §  618,  supra.  directors'    meeting   out    of    the    state 

2  Kingsbury  v.  Ledyard,  2  Watts  &  may  authorize  a  mortgage  on  real  es- 


S.  (Pa.)  37  (1842). 

3  San  Jose,  etc.  Bank  v.  Sierra,  etc 
Co.,  63  Cal.  179  (1883). 

4  Potwin  V.  Greenwald,  123  111.  App 
Rep.  34   (1905) 


tate.  Saltmarsh  v.  Spaulding,  147 
Mass.  224  (1888);  Reichwald  v.  Com- 
mercial Hotel  Co.,  106  111.  439  (1883); 
Galveston,  etc.  R.  R.  v.  Cowdrey,  11 
Wall.    459,    476    (1870),    in    which    it 


5  The  first  or  organization  meeting  was  held  that  bona  fide  holders  of 
of  the  directors  may  be  held  out  of  railroad  bonds  could  not  be  prejudiced 
the  state.  Glymont  Imp.  etc.  Co.  v.  by  the  fact  that  the  mortgage  by 
Toler  80  Md.  278  (1894).  A  by-law  which  they  were  secured  was  executed 
that  regular  directors'  meetings  shall  by  virtue  of  a  resolution  of  directors 
be  held  in  the  state  does  not  prevent  at  a  meeting  held  out  of  the  state 
special  meetings  outside  of  the  state,  which  chartered  the  road;  Bellows  v. 
Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  Todd,  39  Iowa,  209,  217  (1874),  where 
164  111.  149  (1896);  Wright  v.  Bundy,  a  conveyance  of  real  estate  was  au- 
11  Ind.  398,  404  (1858),  where  a  mort-  thorized;  Arms  v.  Conant,  36  Vt.  744 
gage  of  a  railway  incorporated  by  (1864);  McCall  v.  Byram  Mfg.  Co.,  6 
Indiana  was  held  valid  though  ex-  Conn.  428  (1827);  Smith  r.  Alvord, 
ecuted  in  Ohio;  Bassett  v.  Monte  63  Barb.  415  (1866);  Singer  v.  Salt 
Christo,  etc.  Co.,  15  Nev.  293  (1880),  Lake  City,  etc.  Co.,  17  Utah,  143 
where  power  to  issue  bonds  and  mort-  (1898).  Cf.  Ormsby  v.  Vermont,  etc. 
gage  real  property  in  Nevada  was  con-  Co.,  56  N.  Y.  623  (1874);  Aspinwall 
ferred  at  a  meeting  of  directors  held  v.  Ohio,  etc.  R.  R.,  20  Ind.  492,  497 
in  New  York,  the  corporation  having  (1863).  Corporations  incorporated  in 
been  chartered  by  Pennsylvania— but  New  Jersey  were  formerly  required 
here  the  charter  authorized  the  cor-  by  statute  to  hold  their  directors' 
poration  to  meet  and  act  at  any  place  meetings  within  that  state.  Hilles 
in  the  United  States;  Ohio,  etc.  R.  R.  v.  Parrish,  14  N.  J.  Eq.  380  (1862). 
V.  McPherson,  35  Mo.  13  (1864),  The  president  may  call  a  meeting  of 
where  calls  for  payment  of  subscrip-  the  directors  at  a  place  other  than 
tions  to  stock  made  by  a  board  of  the  chief  place  of  business.  Corbett 
directors  at  meetings  held  outside  of  r.  Woodward,  5  Sawyer,  403  (1879);  s. 
the  state  creating  the  corporation  c,  6  Fed.  Cas.  531.  A  person  who  par- 
were  held  to  be  valid;  Wood  Hydrau-  ticipates  in  a  directors'  meeting  held 
lie,  etc.  V.  King,  45  Ga.  34  (1872),  in  out  of  the  state  cannot  object  to  it  on 
wnich  the  minutes  of  a  meeting  of  that  ground.  Wood  v.  Boney,  21  Atl. 
directors  held  out  of  the  state  charter-  Rep.  574  (N.  J.  1891).  The  directors 
ing  their   company   were   held   to   be  may  hold  their  meeting  outside  of  the 
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Illinois  statutx?  a  mortgage  authorized  hj  a  directors'  meeting  held 
outside  of  the  state  is  illegal,  unless  such  meeting  was  authorized 
or  its  acts  ratified  by  a  vote  of  two-thirds  of  the  directors  at  a 
regular  meeting  in  the  state  in  accordance  with  the  statute.-^ 

There  has  been  some  controversy  and  doubt  as  to  the  necessity 
of  giving  notice  of  directors'  meetings.  Many  cases  apply  to  direct- 
ors' meetings  the  same  rules  that  apply  to  stockholders'  meetings. 
Other  cases  hold  that  less  formality  and  strictness  are  required  in 
calling  a  directors'  meeting.  The  decisions  are  quite  uniform,  how- 
ever, in  holding  tliat  as  to  all  si>ecial  meetings  of  the  board  of  di- 
rectors notice  must  be  given.^ 


state.  Missouri,  etc.  Co.  v.  Reinhard, 
114  Mo.  218  (1893).  An  assignment 
of  a  corporate  mortgage  may  be  ex- 
ecuted in  another  state.  Gray  v.  Wal- 
dron,  101  Micli.  612  (1894).  In  Brock- 
way  V.  Gadsen,  etc.  Co.,  102  Ala,  620 
(1894),  a  meeting  of  the  board  of  di- 
rectors outside  of  the  state  was  held 
to  be  illegal  under  the  Alabama  stat- 
ute which  regulates  such  meetings. 
A  foreign  corporation  is  not  nec- 
essarily doing  business  in  the  state, 
sufficient  to  authorize  service  upon 
one  of  its  directors  under  the  New 
York  statute,  merely  because  its  trans- 
fers of  stock  are  registered  in  the 
state  and  its  directors  meet  there  and 
it  keeps  a  bank  account  there.  Honey- 
man  V.  Colorado,  etc.  Co.,  133  Fed. 
Rep.  96  (1904).  A  holding  company 
incorporated  in  South  Africa  does 
business  in  London,  within  the  mean- 
ing of  the  Income  Tax  Law,  where 
most  of  its  purchases  and  sales  of 
stock  are  made  in  London,  and  some 
stockholders'  meetings  are  held  there 
and  directors'  meetings  are  held  there. 
Goerz  &  Co.  Ltd.  v.  Bell,  [1904]  2  K. 
B.  136. 

1  State  Nat.  Bank  v.  Union  Nat. 
Bank,  168  111.  519  (1897).  A  newly 
elected  president  may  file  a  petition 
to  be  allowed  to  file  an  information  in 
the  nature  of  a  quo  icarranto  to  com- 
pel a  de  facto  president  to  surrender 
the  office  where  the  basis  of  the  peti- 
tion is  that  the  meeting  of  the  board 
of  directors  which  elected  the  de  facto 


president  was  held  out  of  the  state  in 
violation  of  the  statutes  of  Illinois. 
Place  r.  People,  192  111.  160  (1901). 
Under  the  Illinois  statute  which  pro- 
hibits the  directors  from  holding  their 
meetings  outside  of  the  state,  unless 
authorized  or  ratified  by  a  vote  of  two- 
thirds  of  the  directors  at  a  regular 
meeting,  a  mortgage  on  land  in  Mis- 
souri authorized  at  a  meeting  held  in 
Missouri  is  illegal,  and  a  subsequent 
ratification  thereof  at  a  meeting  regu- 
larly held  in  Illinois  does  not  validate 
such  mortgage  as  against  an  attach- 
ment levied  before  such  ratification. 
Union,  etc.  Bank  v.  State,  etc.  Bank, 
155  Mo.  95  (1900). 

2  A  mortgage  authorized  at  a  spe- 
cial meeting  of  directors,  no  notice  of 
which  had  been  given  to  two  directors 
who  were  not  present,  is  not  enforce- 
able, the  minutes  not  having  been  ap- 
proved at  any  subsequent  meeting. 
Curtin  r.  Salmon,  etc.  Co.,  130  Cal. 
345  (1900).  A  mortgage  authorized  at 
a  meeting  of  the  board  of  directors  of 
which  no  notice  was  given  and  some 
of  the  directors  were  absent  is  not 
valid,  and  the  declarations  of  a  joint 
mortgagor  that  the  corporation  had 
authorized  the  mortgage  are  inad- 
missible. Relley  v.  Campbell,  134  Cal. 
175  (1901).  A  chattel  mortgage  au- 
thorized at  a  directors'  meeting  at 
which  only  half  the  directors  were 
present,  and  notice  of  which  had  not 
been  given  to  directors  who  were 
not  present,  is  illegal.     Broughton  v. 
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The  law  is  inclined  to  tolerate  more  freedom  in  the  notice  and 
the   calling  and   holding   of   directors'    meetings,    inasmuch   as    the 


Jones,  120  Mich.  462    (1899).     A   di- 
rector who  is  not  a  stockholder  can- 
not complain  that  a  meeting   of   the 
directors  was  held  without  notice  to 
him.    Anderson,  etc.  Co.  v.  Pungs,  127 
Mich.  543    (1901).     Notice  to  all  the 
trustees  of  a  religious  corporation  is 
necessary.    Thompson  v.  West,  59  Neb. 
677    (1900).     "That  all   the  directors 
are  entitled  to  notice,  either  express 
or  implied,  of  any  meeting  at  which 
any  business  is   transacted,   in   order 
that  the  business  may  be  binding  upon 
all  the  persons  concerned,  admits  of 
no  question.     ...     If  the  meetings 
held    are   regular   meetings, — that    is, 
such  as  are  provided  for  by  charter 
or  the  by-laws,  fixing  time  and  place, — 
then  notice  thereof  is  implied.     Of  all 
other    meetings,    especially    those    at 
which  any  business  not  pertaining  to 
the  ordinary  affairs  of  the  corporation 
is  transacted,  express  notice  must  be 
given  of  the  time  and  place  and  the 
object    or    purpose    of    the    meeting." 
Hence  an  assignment  of  bank  accounts 
by  a  corporation  to  its  president,  as 
collateral  security,  is  not  valid  where 
no  notice  was  given  to  all  the  direc- 
tors of   the   meeting   authorizing  the 
assignment.     Whitehead  v.   Hamilton 
Rubber  Co.,  52  N.  J.  Eq.  78  (1893).    A 
person  who  is  elected  a  director  but 
does  not  accept  need  not  be  notified  of 
a    directors'    meeting.      Whittaker    v. 
Amwell  Nat.  Bank,  52  N.  J.  Eq.   400 
(1894).     A  meeting  of  a  majority  of 
the  directors  at  an  unusual  time  and 
place  is  not  valid  where  the  minority 
had   no   notice.     First   Nat.   Bank   v. 
Asheville,    etc.    Co.,    116    N.    C.    827 
(1895).     A  special  meeting  of  direct- 
ors is  void   if  no  notice  is  given  to 
absent    directors.      The    fact    that    a 
director  owns  or  controls  a  majority 
of  the  stock  does  not  validate  such  a 
meeting  even  though  he  favored  their 
action.    Hill  v.  Rich  Hill,  etc.  Co.,  119 
Mo.  9  (1893).    Where  the  directors  of 


a  bank  are  accustomed  to  hold  direct- 
ors' meetings  at  the  bank  whenever  a 
quorum  is  present,  this  custom  will  be 
upheld,  and  a  meeting  is  legal  although 
no  notice  thereof  is  given,  there  being 
no  by-law  or  statute  on  the  subject. 
American    Nat.    Bank    v.    First    Nat. 
Bank,  82  Fed.  Rep.  961    (1897).     Di- 
rectors are  required  to  take  notice  of 
an  annual  meeting,  and  no  notice  need 
be  given  of  an  adjournment  thereof. 
Western  Imp.  Co.,  v.  Des  Moines  Nat. 
Bank,    103    Iowa,    455    (1897).     Even 
though  no  notice  is  given  to  a  direc- 
tor   of    a   meeting   of   the   board,    yet 
where  the  matter  passed  upon  by  the 
board  is  one  which  he  would  be  dis- 
qualified from  voting  upon,  the  meet- 
ing is  legal.     Troy  Min.  Co.  v.  White 
10    S.    Dak.    475    (1898).     An    assign- 
ment for  the  benefit  of  creditors,  au- 
thorized at  a  meeting  of  the  board  of 
directors  where  a  part  of  the   direc- 
tors were  absent  and  had  no  notice 
thereof,  is  not  valid.     Simon  v.  Sevier 
Assoc,  54  Ark.  58   (1890).     Notice  of 
a  directors'  meeting  need  not  be  given 
to  a  director  who  resides  abroad,  nor 
to  another  director  who   is  traveling 
abroad.     The  court,  however,  refused 
to  law  down  the  broad  rule  that  no 
notice  in  any  case  need  be  given  to 
directors  who    are   abroad.      Halifax, 
etc.   Co.  t?.   Francklyn,   62   L.   T.   Rep. 
563    (1890).      Notice    of    a    directors' 
meeting  cannot  be  waived  in  advance 
by  a  director  where  the  time  and  pur- 
pose of  the  meeting  have  not  yet  been 
determined  upon.    Re  Portuguese,  etc. 
Mines,  L.   R.  42  Ch.   D.   160    (1889). 
Where   three  of  seven   directors    are 
non-residents,    one    having    sold    his 
stock,    one    traveling,    and    one    inac- 
cessible for  immediate  notice,  the  four 
remaining  directors  may  hold  a  meet- 
ing and  authorize   an  assignment  of 
the  corporate  property  for  the  benefit 
of    creditors.      The    assignment    was 
held  to  be  legal,  the  traveling  director 
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meetings  are  more  frequent,  the  absences  more  common,  the  acts 
less  fundamental,  and  ratification  by  acting  on  the  contracts  more 


and  the  inaccessible  director  having 
subsequently  voted  in  a  meeting  for 
the  selection  of  an  assignee.  National 
Bank  of  Commerce  v.  Shumway,  49 
Kan.  224  (1892).  Where  notice  of  a 
directors'  meeting  is  given  by  tele- 
phone, and  three  out  of  seven  could 
not  be  reached  before  the  meeting  and 
had  no  notice  of  it,  and  afterwards  all 
seven  directors  signed  a  waiver  of 
notice,  the  action  taken  at  the  meeting 
is  valid.  Stafford,  etc.  Ry.  v.  Middle, 
etc.  Co.,  66  Atl.  Rep,  775  (Conn.  1907). 
A  mortgage  authorized  at  a  directors' 
meeting  at  which  four  were  present 
and  the  other  received  no  notice  is 
illegal,  the  giving  of  notice  being  pos- 
sible, and  there  being  no  necessity  for 
immediate  action.  Bank  of  Little 
Rock  r.  McCarthy,  55  Ark.  473  (1892). 
An  assignment  for  the  benefit  of  cred- 
itors, made  by  order  of  a  directors' 
meeting  at  which  three  directors  were 
present  and  the  other  two  were  not 
notified,  is  invalid,  and  no  bar  to  a 
creditor's  action  to  collect  unpaid  sub- 
scriptions. Doernbecher  v.  Columbia, 
etc.  Co.,  21  Oreg.  573  (1892).  Where 
a  directors'  meeting,  according  to  the 
by-laws,  may  be  called  by  the  presi- 
dent, or  if  there  is  no  president,  by 
two  directors,  the  two  directors  can- 
not call  it  even  if  the  president  re- 
fuses to  do  so.  The  acts  of  a  meeting 
of  a  board  so  called  are  illegal,  a  ma- 
jority of  the  directors  only  being 
present.  Smith  v.  Dorn,  96  Cal.  73 
(1892).  A  director  is  entitled  to 
notice  of  a  meeting  to  elect  a  presi- 
dent. Undue  haste  and  failure  to  give 
notice  will  suffice  to  set  the  election 
ajside.  A  subsequent  meeting  of  the 
board  cannot  ratify  it.  The  election 
must  be  held  over  again.  State  v. 
Smith,  15  Oreg.  98  (1S87)  ;  Singer  v. 
Salt,  etc.  Co.,  17  Utah,  143  (1898). 

A  notice  of  a  school  trustee^'  meet- 
ing need  not  be  given  to  trustees  out 
of  the  state  who  could  not  have  at- 


tended anyway.  Porter  v.  Robinson, 
30  Hun,  209  (1883).  In  Harding  v. 
Vandewater,  40  Cal.  77  (1870),  a  note 
given  for  an  assessment  upon  a  sub- 
scription which  was  called  at  a  special 
meeting  of  the  board  of  trustees  of  a 
mining  company,  of  which  two  of  the 
trustees  had  no  notice,  was  held  to  be 
void.  In  Farwell  v.  Houghton  Copper, 
etc.,  8  Fed.  Rep.  66  (1881),  it  was  held 
that  one  who  had  been  a  shareholder 
and  purchased  all  the  property  of  the 
company  at  a  meeting  of  the  directors 
held  without  notice,  at  which  he  was 
present  and  knew  that  one  director 
was  absent,  was  bound  to  know  that 
notice  to  such  absent  director  was 
necessary,  and  that  he  was  not  a  bona 
fide  purchaser  without  notice.  Lane  p. 
Brainerd,  30  Conn.  565  (1862),  holding 
that  the  corporate  record  of  a  meeting 
at  which  a  quorum  was  present  was 
presumptive  proof  that  all  the  di- 
rectors had  been  duly  notified, 
whether  living  in  the  state  or  else- 
where. Where  the  deed  of  settlement 
provided  for  special  meetings,  the 
time  and  place  of  which  were  to  be 
fixed  by  notices  countersigned  by  the 
secretary,  it  was  held  that  a  meeting 
of  the  requisite  number  of  directors 
without  previous  agreement  to  meet 
on  any  fixed  day  or  hour  was  not  a 
meeting  duly  convened  within  the 
charter  provision.  Moore  v.  Hammond, 
6  Barn.  &C. 456  (1827).  To  same  effect 
in  municipal  corporation  cases,  Smyth 
V.  Darley,  2  H.  L.  Cas.  789  (1849): 
Rex  V.  Carlisle,  1  Stra.  385  (1720).  An 
adjourned  meeting  of  directors  may 
act  to  the  same  extent  that  the  orl^ 
inal  meeting  might  have  acted.  Smith 
V.  Law,  21  N.  Y.  296  (1860);  Wills  r. 
Murray,  4  Exch.  843  (1850).  A  by- 
law enacted  by  the  directors  in  ref- 
erence to  the  calling  of  a  directors' 
meeting,  even  if  not  complied  witlf, 
does  not  invalidate  the  meeting. 
Samuel     v.     Holladay,     Woolw.     400 


2249 


§  713a.] 


HOW  CORPORATE  CONTRACTS  ARE  MADE.  [CH.  XLIII. 


certain  and  easy.     A  preference  given  hj  a  meeting  of  the  board 
of  directors  at  which  a  quorum  is  present,  notice  of  which  was  not 


(1869);  s,  c,  21  Fed.  Cas.  306.  A 
quorum  of  directors  may  bind  the  cor- 
poration, although  the  other  directors 
are  not  notified,  there  being  no  by-law 
or  charter  provision  requiring  notice. 
Edgerly  v.  Emerson,  23  N.  H.  555 
(1851).  Contra,  Despatch  Line  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205  (1841). 
An  assessment  made  at  an  irregularly- 
called  directors'  meeting  is  void. 
Thompson  v.  Williams,  76  Cal.  153 
(1888).  Two  out  of  three  directors 
cannot  authorize  a  chattel  mortgage, 
the  third  not  having  been  notified  of 
the  meeting.  The  mortgagee  was  one 
of  the  directors.  Doyle  v.  Mizner,  42 
Mich.  332  (1879).  A  corporate  re- 
ceiver cannot  object  to  a  contract  on 
the  ground  that  the  directors'  meeting 
authorizing  it  was  not  properly  con- 
vened, but  the  receiver  may  avoid  cor- 
porat'e  notes  issued  contrary  to  ex- 
press statute.  Leavitt  v,  Yates,  4  Edw. 
Ch.  134  (1843).  Bonds  issued  under 
authority  of  a  meeting  of  two  com- 
missioners ^of  a  town  without  notice  to 
a  third  commissioner  are  not  valid. 
Pike  County  v.  Rowland,  94  Pa.  St.  238 
(1880).  In  Kersey,  etc.  Co.  v.  Oil,  etc. 
R.  R.,  12  Phila.  374  (1877),  a  lease 
was  declared  void  because  it  was  au- 
thorized only  by  a  meeting  of  di- 
rectors of  which  part  of  the  directors 
had  no  notice  and  were  not  present. 
A  special  meeting  of  an  executive 
committee  is  irregular  unless  notice  is 
given  to  each  member.  Metropolitan, 
etc.  Co.  V.  Domestic,  etc.  Co.,  44  N.  J. 
Eq.  568  (1888).  Where  a  subsequent 
meeting  of  directors  expressly  ratifies 
the  acts  of  a  preceding  meeting,  any 
defect  in  the  notice  given  of  the  latter 
meeting  is  cured.  County  Court  v. 
Baltimore,  etc.  R.  R.,  35  Fed.  Rep.  101 
(1888).  Acts  of  a  board  of  directors, 
no  notice  having  been  given  to  absent 
directors,  may  be  valid  by  acquies- 
cence. Reed  v.  Hayt,  51  N.  Y.  Super. 
Ct.  121    (1884);    aff'd,   109  N.  Y.   059. 


Although  an  allotment  of  stock  may 
be  illegal  by  reason  of  notice  not  hav- 
ing been  given  of  a  directors'  meeting, 
yet  the  allotment  may  be  confirmed  by 
a  subsequent  legally-called  meeting. 
Re  Portuguese,  etc.  Mines,  L.  R.  45 
Ch.  D.  16  (1890).  A  person  who  com- 
mits a  trespass  on  the  property  of  a 
corporation  cannot  question  the  reg- 
ularity of  a  contract  of  such  corpora- 
tion, so  far  as  such  regularity  turns 
on  the  action  of  a  directors'  meeting, 
or  meeting  of  an  executive  committee, 
or  assent  of  three-fifths  of  the  stock- 
holders, as  required  by  statute.  Farns- 
worth  V.  Western,  etc.  Co.,  6  N.  Y. 
Supp.  735  (1889).  "The  evidence  that 
a  day  was  fixed  by  common  consent 
is  sufficient  to  show  notice  to  all  of 
the  meetings  on  that  day."  "It  was 
wholly  immaterial  in  what  way  the 
day  of  the  regular  meetings  was 
fixed."  Atlantic,  etc.  Ins.  Co.  v.  San- 
ders, 36  N.  H.  252,  269  (1858).  In  a 
case  where  directors  were  empowered 
to  meet  once  a  week  at  their  office, 
without  notice  or  summons,  but  on 
f^uch  day  and  at  such  hour  as  they 
should  from  time  to  time  agree  upon, 
it  was  held  that  a  resolution  come 
to  by  a  quorum  assembled  without 
notice  was  invalid,  inasmuch  as  no 
day  or  hour  for  the  meeting  of  the  di- 
rectors had  ever  been  fixed.  Moore  v. 
Hammond,  6  B.  &  C.  456  (1827).  If 
the  board  meeting  be  specially  con- 
vened, the  general  rule  is  that  notice 
must  be  served  upon  every  member 
entitled  to  be  present.  Pike  County 
V.  Rowland,  94  Pa.  St.  238  (1S80). 
Mandamus  lies  to  compel  vestrymen 
to  attend  a  meeting  when  by  reason  of 
dissensions  they  decline  so  to  do.  Peo- 
ple V.  Winans,  9  N.  Y.  Supp.  249 
(1890).  Notice  to  all  is  necessary, 
although  a  quorum  is  present.  John- 
ston v\  Jones,  23  N.  J.  Eq.  210  (1872), 
where  the  meeting  was  for  the  pur- 
pose of  calling  a  stockholders'  meet- 
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given  to  the  other  directors,  may  Ix)  valid  if  no  officer  or  stock- 
holder thereafter  objected  to  the  saine.^  No  notice  need  he  given  of 
the  holding  of  a  regular  directors'  meeting.^  Where  five  of  eight 
members  of  the  board  of  an  insolvent  company  meet  and  authorize  the 
sale  of  certain  personal  property,  and  such  sale  is  carried  out,  other 
creditors  cannot  raise  the  objection  that  no  notice  was  given  to  the 
remaining  three  members  of  tlie  board.^  If  all  the  directors  are 
present  at  a  meeting,  it  is  immaterial  that  notice  was  not  given, 
even  though  the  by-laws  required  it.^     Wliere  meetings  of  the  di- 


ing.  Concerning  the  differences  be- 
tween the  position  of  municipal  cor- 
poration officials  and  the  officers  of  a 
private  corporation,  see  Wallace  v. 
Walsh,  125  N.  Y.  26,  36  (1890).  A  re- 
cess may  be  taken  hy  a  board  without 
formal  action,  and  two  meetings  on 
the  same  day  may  be  construed  as  one 
meeting  with  a  recess.  State  v.  Powell, 
101  Iowa,  382  (1897).  Where  a  meet- 
ing of  the  board  of  directors  could  not 
authorize  suit  to  collect  assessments 
because  the  assessments  were  not  yet 
due,  an  adjourned  meeting  of  that 
meeting  cannot  authorize  such  suit, 
all  of  the  directors  not  being  present 
at  the  adjourned  meeting  and  no  new 
notice  thereof  having  been  given. 
Bank  of  National  City  v.  Johnston,  133 
Cal.  185  (1901).  An  assignment  by 
a  corporation  for  the  benefit  of  its 
creditors,  executed  by  order  of  a  meet- 
ing of  the  board  of  directors,  no  notice 
of  which  was  given  to  absent  di- 
rectors, is  not  good  as  against  an  exe- 
cution levied  two  days  after  such 
assignment,  although  it  may  be  good 
as  to  creditors  who  acquiesce  in  such 
assignment.  Vaught  v.  Ohio,  etc.  Co., 
49  S.  W.  Rep.  426  (Ky.  1899).  A  deed 
of  all  the  corporate  property  author- 
ized at  a  meeting  of  the  board  of  di- 
rectors of  which  no  notice  was  given, 
and  only  four  out  of  seven  were  pres- 
ent, and  three  of  the  four  were  inter- 
ested in  the  company  which  purchased 
the  property,  is  invalid,  and  may  be 
set  aside  by  a  judgment  creditor  of 
the  selling  corporation.  Summers  v. 
Glenwood,  etc.  Co.,  15  S.  D.  20  (1901). 
A  directors'  meeting  without  notice  to 
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a  director  who  is  not  present  is  not 
valid.  Cupit  r.  Park  City  Bank,  20 
Utah,  292  (1899).  Notice  need  not  be 
given  to  a  director  where  it  is  not 
practicable,  or  where  he  secretes  him- 
self or  is  beyond  the  reach  of  notice 
and  it  is  necessary  that  immediate 
action  be  taken.  Singer  v.  Salt  Lake 
City,  etc.  Co.,  17  Utah,  143  (1898). 

1  Moller  V.  Keystone,  etc.  Co.  187  Pa. 
St.  553  (1898).  A  mortgage  may  be 
valid,  even  though  the  directors'  meet- 
ing which  authorized  it,  was  without 
notice  to  one  director,  it  appearing 
that  he  was  merely  a  nominal  stock- 
holder and  director.  Stiewell  v.  Webb, 
etc.  Co.,  79  Ark.  45  (1906).  In  the 
case  Buck  r.  Troy,  etc.  Co.,  76  Vt.  75 
(1903),  it  is  held  that  a  majority  of 
the  board  may  transact  ordinary  busi- 
ness without  notice  to  the  minority. 

2  Gumaer  v.  Cripple  Creek,  etc.  Co., 
90  Pac.  Rep.  81   (Colo.  1907). 

3  Johnson  Co.  v.  Miller,  174  Pa.  St. 
635    (1896). 

4  Minneapolis  Times  Co.  r.  Nimocks, 
53  Minn.  381  (1893).  No  notice  of  a 
directors'  meeting  is  necessary  if  all 
are  present.  Bank  of  National  City  v. 
Johnston,  60  Pac.  Rep.  776  (Cal.  1900), 
rev'd  on  another  point  in  133  Cal.  185. 
Where  all  the  directors  are  present 
and  authorize  a  loan,  the  loan  is  legal, 
even  though  the  details  are  further 
authorized  at  a  meeting  of  which  no 
notice  was  given,  but  at  which  all 
were  present,  except  the  president, 
who  afterwards  perfected  the  loan. 
Wolf  &  Bro.  V.  Erwin,  etc.  Co.,  71  Ark. 
438  (1903).  In  Missouri  it  is  held 
that  even  though  the  by-laws  provide 


§   713a.]  HOW  CORPORATE  CONTRACTS  ARE  MADE.  [CH.  XLIII. 

rectors  can,  bj  the  by-laws,  be  called  only  by  the  president  or  ma- 
jority of  the  board,  the  secretary  cannot  call  one.^  A  party  dealing 
with  a  corporation  is  not  bound  to  inquire  whether  proper  notice 
was  given  of  a  directors'  meeting.^  A  notice  to  directors  of  a  cor- 
poration of  a  meeting,  not  specifying  the  business  to  bo  transacted, 
is  all  that  is  necessary  to  authorize  the  transaction  of  the  ordinary 
business  affairs  of  the  corporation.^ 

that  a  directors'  meeting  may  be  held  the  board  of  directors,  signed  by  the 

without  notice  if  all  are  present,  yet  president  and  secretary  in  the  name 

two    of    the    three    directors    cannot  and  under  the  seal  of  the  corporation, 

thereby   go  into  the  presence  of  the  and  disclosing  upon  its  face  no  want 

third  director  and  declare  the  meeting  of  authority,  has  the  right  to  assume 

on,  as  against  the  objection  of  such  its  validity,  if  the  corporation  could, 

third   director.      State   v.   Manhattan,  by  any  action  of  its  officers  or  stock- 

etc.  Co.,  149  Mo.  181   (1899).  holders,   or  of  both,   have  authorized 

1  Hill'  V.  Rich  Hill,  etc.  Co.,  119  Mo.  the  execution  and  issue  of  the  obliga- 
9  (1893).  The  vice-president  may  tion."  Louisville,  etc.  Ry.  v.  Louis- 
call  a  special  meeting  of  the  board  ville  Trust  Co.,  174  U.  S.  552,  573 
of  directors  in  the  absence  of  the  (1899),  the  court  saying  also  that  the 
president  where  the  by-laws  provide  records  of  the  corporation  and  its 
for  the  president  calling  such  meet-  board  of  directors  are  private  records 
ing,  and  the  president  is  deemed  ab-  which  a  person  dealing  with  the  cor- 
sen't,  even  though  he  is  within  four  poration  is  not  bound  to  inspect  as  he 
or  five  hours'  travel.  Bell  v.  Standard,  would  be  bound  in  case  of  a  public 
etc.  Co.,  146  Cal.  699    (1905).     Where  record. 

the  secretary  has  power  to  call  a  meet-  3  Re    Argus    Co.,    138    N.    Y.    557 

ing   of  the   directors,   but  instead   of  (1893);     New    Haven    Sav.    Bank    v. 

his  doing  so  the  president  uses  a  rub-  Davis,    8    Conn.    192    (1830),    holding 

ber  stamp  to  affix  the  secretary's  name  that  a  meeting  of  bank  directors  was 

to  the  call,  and  it  transpires  that  every  legal  for  an  ordinary  transaction,  al- 

director  either  received  the  notice  or  though  the  notice  did  not  specify  its 

was  present  at  the   meeting,  the   in-  object,   and  that  mortgaging  its  real 

formality  is  immaterial.    Ashley  Wire  estate  to  secure  a  debt  was  proper  at 

Co.  V.  Illinois  Steel   Co.,  164  111.  149  such  meeting.    Where,  a  few  days  be- 

Qggg\  fore   a   new   board   was    to   go    in,   a 

2  Quoted  and  approved  in  In  re  New  notice  of  a  directors'  meeting  states 
York,  etc.,  141  Fed.  Rep.  430  (1905).  that  it  is  to  hear  the  treasurer's  re- 
Kuse'r  v.  Wright,  52  N.  J.  Eq.  825  port  and  transact  other  business  that 
(1895),  reversing  Wright  r.  First  Nat.  might  come  before  the  board,  it  is 
Bank,  52  N.  J.  Eq.  392.  A  mortgage  illegal  for  the  board,  at  such  meeting, 
authorized  by  a  quorum  of  directors  to  make  a  perpetual  lease  of  all  the 
may  be  valid,  though  the  other  di-  corporate  property.  Mercantile  Li- 
rectors  were  not  present  and  were  not  brary  Hall  Co.  r.  Pittsburgh  Library 
notified.  Bank  v.  Flour  Co.,  41  Ohio  Assoc,  173  Pa.  St.  30  (1896).  Notice 
St.  552  (1885).  See  also  §  712,  supra,  of  the  business  to  be  transacted  at  a 
and  §  725,  infra.  "One  who  takes  directors'  meeting  need  not  be  given, 
from  a  railroad  or  busincKs  corpora-  Bell  v.  Standard,  etc.  Co.,  146  Cal.  699 
tion,  in  good  faith,  and  without  actual  (1905).  A  notice  of  a  special  meeting 
notice  of  any  inherent  defect,  a  nogo-  of  the  board  of  directors  need  not 
tiable  obligation    issued   by   order   of  sjiccify  the   business  which   is  to  be 
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The  notice  must  be  given  a  reasonable  time  before  the  hour  of 
the  meeting,  and  the  mode  of  giving  or  serving  the  notice  must  bo 
reasonable.  All  this  turns  on  the  circumstances  and  facts  in  each 
case.^  Where  no  si^ccial  method  of  serving  notice  of  directors'  meet- 
ings is  prescribed,  and  the  notice  is  served  by  mail,  upon  proof  of 
mailing,  the  receipt  of  the  notice  is  presumed,  even  as  against  a 
director's  doubt  as  to  his  having  received  it."     Notice  to  all  the  di- 


oonsidered.  Wills  v.  Murray,  4  Exch. 
843  (1850).  A  notice  of  a  special 
meeting  of  the  trustees  of  a  religious 
corporation  must  state  the  object  of 
the  meeting.  Maclaury  v.  Hart,  10  N. 
Y.  Supp.  125  (1890).  It  is  not  neces- 
Bary  to  state  in  the  notice  convening 
a  meeting  of  the  directors  of  a  com- 
pany the  business  to  be  transacted  at 
the  meeting,  even  if  it  is  of  an  ex- 
traordinary character;  and  any  deci- 
sion come  to  at  such  meeting  cannot 
afterwards  be  questioned  on  the 
ground  that  no  notice  of  such  busi- 
ness was  given.  Compagnie  de  May- 
ville  r.  Whitley,  [1896]  1  Ch.  788. 
Special  meetings  of  the  directors  may 
be  held,  although  the  by-laws  do  not 
provide  for  such.  United  Growers'  Co. 
V.  Eisner,  22  N.  Y.  App.  Div.  1  (1897). 
1 A  notice  of  a  directors'  meeting 
sent  out  in  the  afternoon  for  the  even- 
ing is  sufficient,  if  delivered  to  a  serv- 
ant at  a  director's  residence,  even 
though  such  director  was  absent  from 
home,  his  absence  not  being  known  to 
the  party  calling  the  meeting  until 
such  notice  was  delivered.  Re  Argus 
Co,  138  N.  Y.  557  (1893).  Notice  of  a 
directors'  meeting,  received  on  the 
morning  of  the  day  of  the  meeting,  is 
insufficient  although  the  meeting  was 
to  be  at  four  o'clock  in  the  afternoon. 
The  court  said:  ''Prima  facie  this  was 
noi  a  reasonable  time.  The  managers 
are  all  reported  as  business  men,  who 
cannot  be  presumed  to  be  ready  to 
drop  their  own  affairs  and  attend  off- 
hand on  such  a  notice.  One  full  day 
In  advance  of  the  time  fixed  is  as  little 
as  the  law  could  presume  to  be  reason- 
able, and  in  many  cases  that  would  be 
too  short."    The  court  said,  however. 


that  a  by-law  or  the  practice  of  the 
board  might  vary  this  rule.  Mercan- 
tile Library  Hall  Co.  v.  Pittsburgh 
Library  Assoc,  173  Pa.  St.  30  (1896). 
A  meeting  of  directors  called  in  the 
morning  for  two  o'clock  that  day  is 
invalid  where  one  director  could  not 
come  until  three  o'clock  and  another 
received  the  notice  next  morning.  A 
quorum  was  present.  Re  Homer,  etc. 
Mines,  L.  R.  39  Ch.  D.  546  (1888). 
Leaving  notice  of  a  directors'  meet- 
ing at  a  director's  business  place  suf- 
fices, even  though  he  is  known  to  be  ill. 
Corbett  v.  Woodward,  5  Sawyer,  403 
(1879).  Notice  to  a  director  is  suffi- 
cient if  given  orally  to  the  director's 
brother  at  the  director's  place  of  busi- 
ness, where  a  by-law  allowed  notice 
to  be  given  by  mail  or  in  other  ways. 
Williams  v.  German,  etc.  Ins.  Co.,  68 
111.  387  (1873).  Notice  to  directors, 
sent  by  mail,  is  sufficient  if  sent  in 
time  so  that  the  director,  after  re- 
ceiving it,  would  have  time  to  reach 
the  place  of  meeting.  Covert  v.  Rogers, 
38  Mich.  3G3  (1878).  A  meeting  of 
the  directors  may  be  valid  although 
two  of  them,  being  absent  from  the 
state,  did  not  receive  the  notice. 
Chase  v.  Tuttle,  55  Conn.  455  (1888). 
Telegraphic  notice  to  two  directors 
out  of  the  state,  of  a  meeting  to  make 
an  assignment,  is  sufficient,  though 
not  received  by  them,  a  majority  hav- 
ing met  and  ordered  the  assignment. 
Chase  v.  Tuttle,  55  Conn.  455  (1888). 
2  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149  (1896).  Where  writ- 
ten notices  of  a  special  directors' 
meeting,  properly  addressed,  are  sent 
by  mail  to  them,  it  is  presumed  that 
such  notices    were    received,  though 
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rectors  is  presumed.^  There  lias  been  a  question  whether  directors 
could  vote  and  act  as  a  board  without  coming  together.  Many  attempts 
have  been  made  to  sustain  a  vote  of  the  directors,  which  they  had 
separately  and  singly  agreed  to.  The  law,  however,  is  now  clear  that 
such  separate  assent  is  void.  Directors  are  elected  to  meet  and  con- 
fer, and  to  act  after  an  opportunity  for  an  interchange  of  ideas. 
They  cannot  vote  or  act  in  any  other  manner.^   Many  of  the  cases  to 

there  is  no  by-law  that  notice  may  be  is  presumed  that  directors  had  notice 

given  by  mail.     Stockton,  etc.  Works  of  a  meeting.    Mills  v.  Boyle,  etc.  Co., 

V.  Houser,  109  Cal.  1   (1895).     Notice  132  Cal.  95  (1901).    A  corporation  de- 

by  postal  card  of  a  directors'  meeting  fending  against  its  note  on  the  ground 

suffices  where  it  is  customary  and  all  that  all  the  directors  were  not  notified 

received    it.     People   v.   Albany   Med.  of  a  meeting    which    authorized   the 

Ck)ll.,   26    Hun,    348    (1882);    aff'd,    89  same  has  the  burden  of  proof  of  show- 


N.  Y.  635. 


ing  that  such  was  the  case.     Barrel! 


1  Robinson  v.  Blood,  91  Pac.  Rep.  v.  Lake,  etc.  Co.,  122  Cal.  129  (1898). 
258  (Cal.  1907);  Ross  v.  Crockett,  14  Notice  to  directors  is  presumed. 
La.  Ann.  811  (1859);  Chouteau  Ins.  Singer  v.  Salt  Lake  City,  etc.  Co.,  17 
Co.    V.    Holmes,     68    Mo.    601    (1878).    Utah,  143   (1898). 

Notice   of   a  meeting   of   directors   is        2  Tradesman  Pub.  Co.  v.  Knoxville 

presumed.     Hardin  v.   Iowa,   etc.  Co.,     Car  Wheel  Co.,  95  Tenn.  634    (1895). 

78    Iowa,    726    (1889);    Stockton,   etc.    Re   Haycraft,    etc.    Co.,    [1900]    2    Ch. 

Works  V.  Houser,   109   Cal.   1    (1895).    230;    Hamlin  v.  Union,  etc.  Co.,  68  N. 

Where    the    corporate    record    shows    H.  292  (1895) ;  Peirce  ?;.  Morse-Oliver, 

that  a   quorum   of  the   directors  was    etc.  Co.,  9.4  Me.  406    (1900);    Monroe, 

present,  this  is  prima  facie  evidence    etc.  Co.  v.  Arnold,  108  Ga.  449   (1899). 

that  all  had  notice.     Fletcher  v.  Chi-    Separate    action    by   the    directors   is 

cago,  etc.   Ry.,   67   Minn.   339    (1897).     illegal.     Brinkerhoff,  etc.  Co.  v.  Boyd, 

No  proof  need  be  given   that  the  di-    192  Mo.  597  (1905).    Separate  consent 

rectors  were  notified  of  the  meeting    of     the     directors     is     not    sufficient. 

where  the  minutes    recite    that    they    Demarest  v.  Spiral,  etc.  Co.,  71  N.  J.  L. 

were   so    notified,    and    there   was   no    14    (1904).     The  directors  cannot  act 

proof  to  the  contrary.     Turner  v.  Fi-    separately,  even  though  the  stockhold- 

delity,  etc.,  2  Cal.  App.  122  (1905).  The    ers    consent    thereto.      Audenreid    v. 

fact  that  all  the  members  of  a  board    East,  etc.  Co.,  68  N.  J.  Eq.  450  (1904). 

of  directors  of  a  limited  partnership    Even   though  under   the  New  Jersey 

are  not  present  does  not  raise  a  pre-    statutes  special  provisions  may  be  in- 

sumption  that  the  meeting  was  irreg-    serted  in  the  certificate  of  incorpora- 

ular.    Stradley  v.  Cargill,  etc.  Co.,  135    tion,  yet  this  will  not  sustain  a  spe- 

Mich.  367  (1904).     Proof  that  the  sec-    cial  provision  which  is  inserted  to  the 

retary,    twenty-four    hours    before    a    effect    that    a    resolution    in    writing, 

meeting  of  the  directors,  sent  to  each    signed  by  all   of  the  directors,   shall 

of  them  a  written  notice  by  his  office    have  the  same  effect  as  though  they 

boy  raises  a  presumption  that  proper    had  a  meeting  and   passed  a  resolu- 

notice  was  given.    Where  the  minutes    tion.     Audenreid  v.  East,  etc.  Co.,  68 

of  a  directors'  meeting  are  written  out    N.  J.  Eq.  450  (1904).    Where  a  corpo- 

and  signed  by  the  secretary  it  is  pre-    ration  has  issued  its  mortgage  bonds 

sumed  that  all  directors  had  notice  of    to  a  trustee  to  be  delivered  on  order 

the  meeting.    Balfour-Guthrie,  etc.  Co.     of  its  board  of  directors,  and  it  bor- 

V.  Woodworth,  124  Cal.  1C9  (1899).   It    rows  money  and  three  of  its  board  of 
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the  contrary  may  bo  reconciled  by  the  principle  of  law  that  the  acts  of 
a  board  of  directors  may  be  validated  by  subsequent  acquiescence, 


directors,  including  the  treasurer, 
general  manager  and  secretary,  request 
the  trustee  to  deliver  certain  bonds 
to  the  creditor,  this  is  sufficient  as 
against  a  trustee  in  bankruptcy.  Pres- 
byterian, etc.  V.  Gilbee,  212  Pa.  St.  310 
(1905)  A  corporation  is  not  bound 
by  a  contract  for  the  sale  of  its  prop- 
erty, even  though  four  or  five  direct- 
ors and  also  the  owner  of  the  ma- 
jority of  the  stock,  write  their  names 
on  the  contract  under  the  word 
"accepted."  Moreover,  the  statute  of 
frauds  applies  to  the  transaction  as 
affecting  real  estate.  Taylor  v.  R.  D. 
Scott  &  Co.,  113  N.  W.  Rep.  32  (Mich. 
1907).  A  deed  of  real  estate  executed 
by  the  directors  of  a  corporation  sep- 
arately and  at  different  times,  but  not 
formally  authorized  by  them  as  a 
board,  is  not  only  ineffectual  as  a  con- 
veyance of  real  property,  but  equally 
so  as  a  contract  to  convey.  Baldwin 
V.  Canfield,  26  Minn.  43,  54  (1879). 
The  verbal  assent  of  directors  to  the 
execution  of  a  mortgage  is  not  good. 
Alta  Silver  Min.  Co.  t'.  Alta  Placer 
Min.  Co.,  78  Cal.  629  (1889).  Where 
the  directors  own  all  the  stock  of  a 
corporation,  they  may  authorize  its 
president  to  sell  its  assets,  and  the 
fact  that  the  authority  was  not  given 
at  a  regular  directors'  meeting  is  im- 
material. Jordan  v.  Collins,  107  Ala. 
572  (1895).  A  mere  street  conversa- 
tion between  the  directors,  by  which 
they  "agree"  that  subscriptions  shall 
be  called,  is  not  a  sufficient  call. 
Branch  v.  Augusta  Glass  Works,  95 
Ga.  573  (1895).  A  separate  assent  of 
a  township  committee  to  the  construc- 
tion of  a  street  railway  is  illegal.  West 
Jersey  Traction  Co.  v.  Camden,  etc. 
Co.,  53  N.  J.  Eq.  163  (1895).  Sep- 
arate action  of  the  directors  without 
a  meeting  is  not  good.  Limer  v. 
Traders'  Co.,  44  W.  Va.  175  (1897). 
Separate  acquiescence  of  the  directors 
is  not  sufficient.     Sanderson  r.  Tink- 


ham,  etc.  Co.,  83  Iowa,  446  (1891). 
The  directors  of  a  religious  corpora- 
tion cannot  act  as  a  board  by  the  sep- 
arate assents  of  the  members  to  the 
act  in  question.  Columbia  Bank  v. 
Gospel  Tabernacle,  127  N.  Y.  361 
(1891).  The  separate  assent  of  the 
directors  to  a  mortgage  is  not  good. 
Duke  V.  Markham,  105  N.  C.  131 
(1890).  Directors  can  act  in  behalf 
of  the  corporation  only  as  a  board. 
Their  power  is  not  joint  and  several, 
but  joint  only.  Buttrick  v.  Nashua, 
etc.  R.  R.,  62  N.  H.  413  (1882).  Di- 
rectors cannot  act  except  as  a  board. 
North  Hudson,  etc.  Assoc,  v.  Childs,  82 
Wis.  460  (1892).  Directors  can  act  as 
such  in  meeting  only.  Their  individ- 
ual assent  is  not  sufficient.  State  t'. 
People's,  etc.  Assoc,  42  Ohio  St.  579 
(1885);  Junction  R.  R.  v.  Reeve,  15 
Ind.  236  (1860);  Stoystown,  etc. 
Turnp.  Co.  v.  Craver,  45  Pa.  St.  386 
(1863).  A  bargain  and  sale  deed  of 
corporate  property,  authorized  and 
executed  separately  and  singly  by  all 
the  directors  without  a  board  meeting, 
is  void.  Baldwin  i\  Canfield,  26  Minn. 
43  (1879) ;  Gashwiler  v.  Willis,  33  Cal. 
11  (1867).  Separate  and  single  con- 
sent of  a  quorum  of  directors  to  the 
secretary's  execution  of  a  bond  is  void. 
D'Arcy  r.  Tamar,  etc.  Ry.,  L.  R.  2 
Exch.  158  (1867).  The  assent  of  a 
mere  majority  of  the  board,  given 
singly  and  separately,  gives  no  author- 
ity to  a  cashier  to  do  an  act  outside 
of  his  customary  duties.  Elliot  t'. 
Abbot,  12  N.  H.  549  (1842).  Where  a 
mortgage  is  executed  by  order  of  di- 
rectors assenting  apart  and  not  in  a 
meeting,  and  is  executed  by  a  presi- 
dent and  secretary  who  were  elected 
by  the  stockholders  at  a  meeting  not 
proi>erly  called,  the  stockholders  hav- 
ing no  power  to  elect  such  officers  in 
any  case,  the  mortgage  is  not  good. 
He  St.  Helen  Mill  Co.,  3  Sawy.  88 
(1874);    s.   c,   21  Fed.   Cas.   161.     A 
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even   tliougli   tlie   board  was    summoned   irregularly   or  proceeded 
irregularly.     Thufe  the  separate  assent  of  directors  to  tlie  president 

pledge  of  corporate  securities  to  raise  and  singly,  no  meeting  being  held, 
monej'  is  legal  where  six  of  the  eight  Herrington  v.  District,  etc.,  47  Iowa, 
directors  consented,  even  though  no  11  (1877).  The  separate  consent  of 
meeting  was  held.  Hubbard  v.  Cam-  three  directors  was  held  not  good  in 
perdown  Mills,  26  S.  C.  581  (1887).  Bosanquet  v.  Shortridge,  4  Exch.  699 
Directors  may  bind  the  corporation  (1850).  A  due-bill  running  from  the 
by  their  separate  approval  of  claims  corporation  to  a  person  and  signed 
when  they  have  been  accustomed  so  by  the  directors  cannot  be  defeated  by 
to  do.  Longmont,  etc.  Co.  v.  Coffman,  showing  that  the  directors  did  not 
n  Colo,  551  (ISSS).  The  separate  as-  meet,  but  signed  it  separately  and 
sent  of  the  board  of  trustees  of  a  re-  singly.  Sampson  v.  Bowdoinham,  etc. 
ligious  corporation  to  the  execution  of  Corp.,  36  Me.  78  (1853);  Collins' 
a  note  is  void.  They  must  meet.  Peo-  Claim,  L.  R.  12  Eq.  246  (1871).  The 
pie's  Bank  v.  St.  Anthony's,  etc.  execution  of  a  replevin  bond  by  the 
Church,  109  N.  Y.  512  (1888).  An  as-  president  for  the  corporation  is  legal, 
signment  for  the  benefit  of  creditors  a  majority  of  the  directors  singly  and 
authorized  by  the  directors  acting  sei>  separately  assenting  thereto.  Bank 
arately  and  not  as  a  board  is  invalid,  of  Middlebury  v.  Rutland,  etc.  R.  R., 
Calumet  Paper  Co.  v.  Haskell,  etc.  Co.,  30  Vt.  159  (1858),  where  Redfield,  Ch. 
Ii4  Mo.  331   (1897).  J-»    said:    "The    cases    are    numerous 

Where  an  officer  is  sued  for  malfea-    where   the  consent  of  a  majority   of 
sance  in  office,   it  is  no  defense  that    the    directors    given    separately    has 
his  acts  were  authorized  by  directors    been  held  binding  upon  the  company." 
who  did  not  meet  as  a  board,  but  sep-    Probably  in  these  last  cases  the  con- 
arately   and   singly  assented  to   acts,    tract  would  have  been  binding  even 
Directors    bind    the    corporation    by    if  the  directors  had  not  acted  at  all. 
their  votes  only  when  they  meet  as    See    also    Cammeyer   v.    United,    etc. 
a  board.    "The  law  proceeds  upon  the    Churches,     2     Sandf.     Ch.     186,     229 
theory  that  the  directors  shall  meet    (1844),  holding  that  the  trustees  must 
and  counsel  with  each  other,  and  that   meet  in  order  to  act,  and  that  their 
any  determination  affecting  the  corpo-    affirmative  vote  in  a  stockholders'  or 
ration   shall   only  be   arrived   at  and    general   assemblage   is   not   sufficient, 
expressed    after   a   consultation   at   a    Collective  action  as  a  board,  and  not 
meeting  of  the  board  attended  by  at    individual  action  as  members  of  the 
least  a  majority  of  its  members."    Na-    board,   is   necessary  to   bind   the  cor- 
tional    Bank   v.   Drake,   35    Kan.    576    poration.      Allegheny    County    Work- 
(1886).     A  tax  which  is  assessed  by    house  v.  Moore,  95  Pa.  St.  408  (1880); 
two  trustees    in    meeting  assembled.    Twelfth    St.    Market   Co.   r.    Jackson, 
who  then  obtain  the  separate  and  pri-    102  Pa.  St.  273   (1883).     Where  there 
vate   assent   of   the   third   trustee,   is    are   but   two   stockholders,   and   they 
void.     Keeler  v.  Frost,  22  Barb.   400    are    directors,    and    no    directors'    or 
(1856);    Schuman  t\  Seymour,  24  N.  J.    stockholders'   meeting  has   been  held 
Eq.   143    (1873).     The  members  of  a    since   the   organization   meeting,   and 
board  of  highway  commissioners  can-    these  two  have  carried  on  the  busi- 
not    authorize    or    ratify    a    contract    ness  as  though  it  was  a  partnership 
by  separate  approval.     A  meeting  is    concern,   a   bona  fide   assignment   by 
necessary.     Taymouth  v.  Koehler,  35    these  two  persons  in  the  name  of  the 
Mich.  22   (1876).     The  majority  of  a    corporation  to  secure  preferred  cred- 
school    board    cannot    act    separately    itors  of  the  corporation   is  good,   al- 
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executing  a  mortgage  in  the  name  of  the  corporation  may  be  equiva- 
lent to  acquiescence  on  the  part  of  the  directors  in  his  assuming 
such  authority  and  may  bind  the  corporation..^  Where  a  statute 
provides  that  the  charter  may  be  amended  in  certain  respects  upon 
the  directors  or  a  majority  of  them  making  and  signing  a  certifi- 
cate, such  making  and  sigiiing  need  not  be  at  a  meeting  of  the  di- 
rectors.   !N^o  meeting  is  required.^ 

A  director  cannot  obligate  himself  to  vote  in  a  certain  way,  even 
as  to  the  election  of  president.^  Directors,  of  course,  cannot  act  or 
vote  by  proxy.'*  The  minority  directors  are  entitled  to  be  heard  at 
a  directors'  meeting.^ 

A  majority  of  the  whole  board  of  directors  constitute  a  quorum. 


though   no  corporate  seal   was   used 
and  no  meetings  were  held  authoriz- 
ing the   act.     Teitig  v.   Boesman,    12 
Mont.  404   (1892).     When  all  the  offi- 
cers assent  to  a  money  obligation  be- 
ing given  in  the  corporate  name  by 
the  chief  officer,  the  prioress,  the  edu- 
cational corporation  is  bound.    Louis- 
ville, etc.  R.  R.  V.  St.  Rose  Literary 
Soc.,  91  Ky.  395   (1891).    See  also  Re 
Great  Northern,  etc.  Works,  L.  R.  44 
Ch.  D.  472   (1890),  drawing  a  distinc- 
tion where  all  of  the  directors  assent. 
Directors   cannot   act   singly.     Morri- 
son   V.   Wilder   Gas   Co.,    91   Me.    492 
(1898).    Where  some  of  the  directors 
agree  privately  among  themselves  to 
pay  for  certain  things  needed  by  the 
corporation,     and     the     latter     uses 
them,   they   alone   are   liable   for   the 
price    thereof.      Lyndon,    etc.    Co.    v. 
Lyndon,  etc.  Inst,  63  Vt.  581   (1891). 
1  National,   etc.   Bank   v.   Sandford, 
etc.  Co.,  157   Ind.  10    (1901).     Where 
all  the  stockholders,  being  directors, 
agree  informally  and  without  meeting 
that   a   certain    person    shall    be   the 
corporate  agent  and  take  entire  con- 
trol, he  is  authorized  to  bind  the  cor- 
poration by  his  acts.    Wood  v.  Wiley, 
etc.    Co.,    56    Conn.    87    (18SS).      The 
separate  action  of  all  the  directors  is 
legal  when  all  the  stockholders  acqui- 
esce therein   and  where   such   action 
has  been  carried  out  by  the  corpora- 
tion.    Morisette  v.  Howard,   62  Kan. 
463    (1901). 


2  Burden  v.  Burden,  159  N.  Y.  287 
(1899).  Where  the  directors  vote  at 
the  stockholders'  meeting  in  favor  of 
amending  the  charter,  this  removes 
an  objection  that  as  directors  they 
should  have  voted  for  the  change  in 
the  first  instance  at  a  directors'  meet- 
ing. Bernstein  v.  Kaplan,  43  S.  Rep. 
581    (Ala.   1907). 

sDulin  V.  Pacific,  etc.  Co.,  103  Cal. 
357   (1894). 

4  Perry  v.  Tuskaloosa,  etc.  Co.,  93 
Ala.  364  (1891);  Craig  Medicine  Co. 
V.  Merchants'  Bank,  59  Hun,  561 
(1891);  State  v.  Perkins,  90  Mo.  App. 
603  (1901);  Re  Portuguese,  etc.  Co., 
L.  R.  42  Ch.  D.  160  (1889);  McLaren 
V.  Fisken,  28  Grant,  Ch.  (Can.)  352 
(1881);  Attorney-General  v.  Scott,  1 
Vesey,  413  (1749),  where  the  election 
of  a  minister  was  committed  to  trus- 
tees. It  was  held  that  they  could 
not  delegate  to  proxies  their  right  to 
vote.  A  vote  by  letter  on  a  particular 
question  would,  of  course,  be  the  same 
as  voting  separately  and  singly.  Al- 
though one  of  the  directors  illegally 
voted  by  proxy,  and  his  vote  was  nec- 
essary, yet  the  court  in  Dudley  v. 
Kentucky  High  School,  9  Bush  (Ky.) 
576  (1873),  refused  to  set  the  vote 
aside,  the  court  saying  that  only  one 
stockholder  objected,  and  that  the  ma- 
jority might  ratify. 

0  Great  Western   Ry.  r.  Rushout,  5 
De  G.  &  Sm.  290,  310  (1852). 
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When  the  meeting  is  properly  called  and  a  majority  attend,  that 
majority  may  proceed  to  transact  business.  If  a  majority  are  present 
a  majority  of  that  majority  bind  the  board  and  the  corporation, 
althouo-h  they  are  a  minority  of  the  whole  board.^    The  number  neces- 

1  Wells  .V.  Rahway,  etc.  Co.,  19  N.    vote  of  the  whole  board,  he  cannot  be 
J.  Eq.  402    (1869);    Cram  v.  Bangor,    removed    on    a   vote   of    four   out   of 
etc.,  12  Me.  354  (1835);  Cahill  v.  Kala-    seven,    even    though    one    refuses    to 
mazoo,  etc.  Ins.  Co.,  2  Doug.   (Mich.)     vote.     Stephany  v.  Liberty  Cut  Glass 
124    (1845);    Ex   parte   Willcocks,    7    Works,  69  Atl.  Rep.  967  (N.  J.  1908). 
Cow.  402  (1827);  People  v.  Walker,  2    See  also    §    608,   note  supra,   on   this 
Abb.  Pr.  421  (1856);  Sargent  v.  Web-    subject.      A    stockholder    who    takes 
star,   54   Mass.    497    (1847).     If  only    part  in  and  assents  to  the  action  of 
a  minority  of  the  board  are  present    a  stockholders'  meeting  which  author- 
the  acts  are  not  valid.     Lockwood  v.    izes  a  sale  of  the  property  to  another 
Mechanics'    Nat.    Bank,    9    R.    I.    308    corporation  in  exchange  for  stock  of 
(1869) ;    Ernest   v.   Nichols,    6    H.    L.    the  latter  to  be  issued  to  stockhold- 
Cas.  401,  417   (1857);  Price  v.  Grand,    ers  of  the  former  cannot  afterwards 
etc.  R.  R.,  13  Ind.  58   (1859);   Ridley    object  thereto,  and  demand  cash,  even 
V.    Plymouth,    etc.    Co.,    2    Exch.    711    though  his  assent  was  only  by  refrain- 
(1848).    A  majority  of  the  board  con-    ing  from  voting  against  the  proposi- 
stitutes    a    quorum,    and    a    majority    tion.     Carr  v.  Rochester,  etc.  Co.,  207 
of  that  quorum  may  transact  business.    Pa.  St.  392   (1904).     The  majority  of 
Gumaer  v.  Cripple  Creek,  etc.  Co.,  90    a    board    of    directors    constitute    a 
Pac.  Rep.   81    (Col.   1907).     Where  a    quorum,  and  a  majority  of  the  quorum 
reduction  of  the  number  of  directors    decide  the  action  of  the  board.  Leavitt 
is   attempted,  but  not  made  in   com-    ■??.  Oxford,  etc.  Co.,  3  Utah,  265  (1883). 
pliance  with  the  statute,  an  attempt    A  majority  of  a  quorum  of  directors 
at  voluntary  dissolution  by  a  majority    bind  the  corporation.     Buell  v.  Buck- 
of    the    directors   as    reduced    is   not    Ingham,  16  Iowa,  284  (1864).    Where 
legal,   they  not  being  a  majority  of    the  charter  says  five  shall  constitute 
the  original  number  of  directors.  Mat-    a    quorum    of   directors,    a   mortgage 
ter  of  Dolgeville,  etc.  Co.,  100  N.  Y.    executed  under  the  authority  of  a  di- 
500    (1899).      Resolutions    passed    at    rectors'  meeting  when  only  four  are 
a  meeting  at  which  a  legal   quorum    present  is  void.     Holcomb  v.  Bridge 
of  the  directors  is  not  present  cannot    Co.,  9  N.  J.  Eq.  457  (1853).    A  major- 
be  validated  by  action  of  the  stock-    ity  of  the  trustees  are  necessary  to 
holders.    Bassett  v.  Fairchild,  64  Pac.    constitute  a  quorum.    State  v.  Porter, 
Rep.  1082   (Cal.  1901).     Where  a  di-    113  Ind.  79   (1888).     A  by-law  cannot 
rector   withdraws    from    the   meeting    authorize  less  than  a  majority  to  act 
and   leaves   it   without   a   quorum    it    when  the  charter  requires  a  majority, 
cannot  act;  so  also  where  a  director    State   v.   Curtis,   9    Nev.   325    (1874). 
is  present  but  refuses  to  vote  or  take    A  by-law  of  the  corporation  authoriz- 
any  part  in  the  proceedings,  he  can-    ing  a  quorum  of  five  directors,  with 
not    be    counted    as    a    part    of    the    the    president,    to    transact    ordinary 
quorum.     North,   etc.  Assoc,  v.  Milli-    business,   is  valid,   though   there  are 
kea    110  La.  1002  (1903).    A  director    twenty-three      directors.        Hoyt      v. 
who  is  present  but  does  not  vote  is    Thompson,  19  N.  Y.  207  (1859).  Where 
counted    in    the    negative.      Common-    by  resolution  of  the  board   four  con- 
wealth  r.  Wickersham,  66  Pa.  St.  134    stitute  a  quorum,  an  act  at  a  board 

(1870)       Where  a  by-law   allows  the    of  three  is  not  binding.     Ducarry  v. 
removal  of  a  director  on  a  two-thirds    Gill,  4  Car.  &  P.  121  (1830).    Where 
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sary  to  constitute  a  quorum  remains  the  same,  even  though  there  are 


there  are  eight  vestrymen  and  the 
statute  requires  five  to  constitute  a 
quorum,  four  cannot  act,  although 
there  are  three  vacancies  in  the 
board.  Moore  v.  Rector,  etc.,  4  Abb. 
N.  Cas.  51  (1873).  When  the  presence 
of  the  president  is  by  law  necessary 
to  the  meeting  of  an  executive  com- 
mittee, a  meeting  without  him  cannot 
bind  the  corporation.  Corn  Exch. 
Bank  v.  Cumberland  Coal  Co.,  1  Bosw. 
436  (1857).  Where  two  out  of  six 
directors  have  been  accustomed  to  act 
as  a  quorum,  a  forfeiture  of  stock  by 
two  is  legal.  Lyster's  Case,  L.  R.  4 
Eq.  233  (1867).  The  acts  of  less  than 
a  quorum  are  valid  if  they  are  sub- 
sequently ratified  by  a  quorum.  Aus- 
tin's Case,  24  L.  T.  Rep.    (N.  S.)   932 


Andrew,  13  Jur.  938  (1849).  A 
quorum  of  the  directors  must  be  pres- 
ent to  act,  and  this  quorum  consists 
of  a  majority.  Craig  Medicine  Co. 
V.  Merchants'  Bank,  59  Hun,  561 
(1891).  In  a  municipal  corporation, 
if  all  the  board  are  present  and  four 
vote  one  way,  while  the  other  four 
do  not  vote  at  all,  the  vote  prevails. 
It  is  a  majority  of  a  quorum.  State 
V.  Dillon,  125  Ind.  65  (1890).  If  all 
six  members  of  a  city  council  are 
present,  three  may  pass  a  resolution, 
although  the  other  three  do  not  vote. 
Rushville  Gas  Co.  v.  Rushville,  121 
Ind.  206  (1889).  Where  the  record 
shows  that  two  of  the  four  directors 
present  voted  aye  and  one  nay,  and 
the  other  director  was  in  the  chair. 


(1871).     A  lease  taken  by  a  meeting    and  the  motion  was  declared  carried, 


of  a  board  of  directors  at  which  no 
quorum  was  present  is  ratified  by 
the  acquiescence  of  two  boards  elected 
in  subsequent  years,  with  knowledge 
and  no  objection.  Oregon  Ry.  v.  Ore- 
gon Ry.  &  Nav.  Co.,  28  Fed.  Rep.  505 
(1886).  "Where  there  is  a  definite 
body  in  a  corporation,  a  majority  of 
that  definite  body  must  not  only  exist 
at  the  time  when  any  act  is  to  be 
done  by  them,  but  a  majority  of  that 
body  must  attend  the  assembly  where 
such  act  is  done."  Rex  v.  Miller,  6 
T.  R.  268  (1795),  per  Lord  Kenyon. 
A  custom  is  legal  which  allows  three 
to  constitute  a  quorum  of  a  board  of 
nine  directors.  Re  Regents',  etc.  Co., 
W.  N.  1867,  p.  79  (1867).  An  allot- 
ment of  shares  by  a  board  of  two 
when  the  charter  requires  thi'ee  is 
void.  The  subscription  is  not  collect- 
ible. Re  British,  etc.  Co.,  59  L.  T. 
Rep.  291  (1888).  Although  a  meet- 
ing of  directors  is  legally  called,  yet 
if  a  quorum  does  not  attend,  those 
who  do  attend  cannot  adjourn  to  an- 
other day.  It  requires  a  quorum  to 
adjourn.  McLaren  v.  Fisken,  28 
Grant,  Ch.  (Can.)  352  (1881).  A  man- 
aging committee  of  eight  cannot  act 
at  a  meeting  of  six  only.     Brown   r. 


the  law  presumes  that  the  chairman 
voted  aye.    Rollins  v.  Shaver,  etc.  Co., 
80   Iowa,  380    (1890).     A  meeting  of 
four  legally  elected  and  three  illegally 
elected  directors  of  a  corporation   is 
not   such   a   meeting   as   sustains   an 
action  for  salary  by  the  president  who 
was  elected   by  them.     Waterman   v. 
Chicago,  etc.  R.  R.,  139  III.  658  (1892). 
The  confirmation  by  the  board  of  di- 
rectors   of    resolutions    passed    by    a 
meeting  not  containing  a  quorum  re- 
lates back,  and  is  as  if  the  resolutions 
were    regularly    passed    in    the    first 
place.     Re  Portuguese,  etc.  Mines,  L. 
R.  45  Ch.  D.  16  (1S90).    Two  directors 
cannot  transact  business  when   there 
are    four    directors.     Re   Portuguese, 
etc.  Co.,  L.  R.  42  Ch.  D.  160   (1889). 
In   an   action   by   an   insurance   com- 
pany to  collect  an   assessment,   it  is 
no  defense  that  losses  were   allowed 
at   meetings   of   the    directors   where 
no    quorum    was    present.      Atlantic, 
etc.  Ins.  Co.  r.  Sanders,  36  N.  H.  262, 
269  (1858).  A  majority  of  the  quorum 
may  decide  a  question,  and  a  plurality 
may  elect  any  officer,  unless  otherwise 
provided    by    charter    or    by-laws    or 
by  law.     Ex  parte  Willcocks,  7   Cow. 
410   (1827);  Cooley,  Const.  Llm.   (4th 
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vacancies  in  the  body.^  A  minority  of  tlie  directors  cannot  adjourn 
the  meeting.^ 

Difficulty  has  arisen  in  determining  whether  a  person  taking  a 
mortgage  from  or  executing  a  contract  with  a  corporation  is  bound 
to  ascertain  whether  a  quorum  of  the  directors  was  present  at  the 
directors'  meeting  which  authorized  the  instrument,  and  whether  a 
majority  voted  in  favor  thereof.  There  are  many  cases  where  mort- 
gages and  contracts  have  been  held  void  by  reason  of  defects  in  the 
calling,  holding,  or  voting  at  the  directors'  meeting.^ 

The  rule  sustained  by  the  great  weight  of  authority,  however,  is 
that  where  a  corporate  mortgage  or  contract  is  signed  and  sealed 
by  the  corporation  and  delivered  to  tlie  proper  person,  who  takes 
it  in  good  faith,  he  may  act  upon  it,  and  is  protected  even  though 
the  directors'  meeting  was  not  regularly  called  or  held.'*  A  quorum 
of  the  directors  is  presumed  to  have  been  present.'^  A  quorum  is 
not  present  in  passing  upon  a  matter  in  which  one  of  the  directors 

ed.)  *141;  Oldknow  v.  Wainwright,  2  enforce  such  guaranty,  although  a  pur- 
Burr.  1017  (1760);  Booker  v.  Young,  chaser  with  notice  cannot  enforce 
12  Gratt.  (Va.)  303  (1855).  Where  such  guaranty.  Louisville,  etc.  Ry. 
twelve  are  present,  and  one  candidate  i\  Louisville  Trust  Co.,  174  U.  S.  552 
receives  six  votes,  another  four,  and  (1899),  the  court  saying:  "The  dis- 
another  one,  and  one  blank,  there  is  tinction  between  the  doing  by  the  cor- 
no  election.  People  v.  Conklin,  7  Hun,  poration  of  an  act  beyond  the  scope 
188  (1876).  of  the  powers  granted  to  it  by  law, 

1  Erie  R.  R.  v.  City  of  Buffalo,  180  on  the  one  side,  and  an  irregularity 
N.  Y.  192,  197  (1904).  A  by-law  re-  in  the  exercise  of  the  granted  powers, 
quiring  five  directors  is  deemed  to  on  the  other,  is  well  established,  and 
have  been  amended,  where  for  ten  has  been  constantly  recognized  by 
years  the  corporation  has  but  three  this  court."  A  ho7ia  fide  purchaser  of 
directors.  Buck  v.  Troy,  etc.  Co.,  76  corporate  bonds  is  entitled  "to  pre- 
Vt.  75    (1903).  sume  that  all  necessary  preliminaries 

2  Raisch  V.  M.  K.  &  T.  Oil  Co.,  95  not  required  to  be  a  matter  of  public 
Pac.  Rep.  662   (Cal.  1908).  record  have  been  properly  performed," 

3  See  §§  709,  712  and  cases  in  this  and  hence  it  is  no  defense  that  the 
section;  also  cases  in  §  808,  in/ro;  also  directors  met  out  of  the  state  when 
§  725,  infra.  they  authorized   the   mortgage  secur- 

4  See  §§  725,  808,  infra.  Even  ing  the  issue.  Schultze  v.  Van  Doren, 
though  a  statute  authorizing  one  rail-  64  N.  J.  Eq.  465  (1902).  A  person 
road  corporation  to  guarantee  the  making  a  contract  with  a  corporation 
bonds  of  another  corporation  provides  relying  on  its  minute  book  is  not  af- 
that  such  guaranty  shall  be  made  only  fected  by  the  fact  that  the  minutes 
upon  a  petition  of  a  majority  in  in-  were  passed  at  a  meeting  of  the  di- 
terest  of  the  stockholders  of  the  rectors  not  duly  called.  Wyss-Thal- 
former,  yet  if  the  guaranty  is  actually  man  v.  Beaver,  etc.  Co.,  68  Atl.  Rep. 
executed    by    order   of    the    board    of  187   (Penn.  1907). 

directors  without  any  such  petition,  a        5  Sargent  v.  Webster,  54  Mass.  497 
hona  fide  purchaser  of  the  bonds  may     (1847). 
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is  personallj^  interested,  where  only  a  bare  quorum  is  present  when 
he  is  counted.^ 

Although  a  meeting  of  the  board  of  directors  at  which  a  quorum 
is  not  present  calls  a  stockholders'  meeting,  and  the  stockholders' 
meeting  takes  action,  yet  where  no  stockholders  object  until  six 
months  thereafter  the  court  will  not  interfere.^  Where  the  charter 
makes  a  majority  of  directors  a  quorum,  a  minority  cannot  fill  a 
vacancy  in  the  board.^  The  president  is  not  entitled  to  a  casting 
vote,  in  case  of  a  tie,  where  he  has  already  voted  once.^  Although 
there  are  less  directors  than  the  statute  or  charter  requires,  yet  the 
acts  of  these  are  sufficient  to  sustain  obligations  incurred  by  the 


1  Bassett  v.  Fairchild,  132  Cal.  637 
(1901).  In  counting  a  quorum  of  the 
board,  a  director  to  whom  a  mortgage 
is  voted  at  the  meeting  cannot  be 
counted.  Curtin  v.  Salmon,  etc.  Co., 
130  Cal.  345  (1900).  Where  a  board 
of  directors,  consisting  of  six,  sell 
corporate  property  to  two  of  them, 
the  sale  being  authorized  at  a  meet- 
in?  at  which  five  were  present,  in- 
cluding the  two,  the  remaining  three 
do  not  constitute  a  quorum  and  the 
sale  is  illegal.  Leary  v.  Interstate, 
etc.  Bank,  63  S.  W.  Rep.  149  (Tex. 
1901).  Money  received  by  a  director 
of  a  co-operative  insurance  company 
for  substituting  other  directors  and 
transferring  its  business  to  another 
company  can  be  recovered  back  on  the 
ground  of  fraud,  and  such  director 
is  chargeable  with  notice  of  the  facts 
which  he  knew  or  might  have  learned 
by  the  exercise  of  reasonable  care.  Mc- 
Clure  V.  Wilson,  70  N.  Y.  App.  Div. 
149  (1902).  In  Indiana  it  is  held 
that  directors  may  vote  as  directors 
on  the  question  of  giving  themselves 
a  preference.  Nappanee,  etc.  Co.  v. 
Reid,  etc.  Co.,  159  Ind.  614   (1903). 

2  Southern,  etc.  Bank  v.  Rider,  73 
L.  T.  Rep.  374  (1895).  Where  stock 
is  sold  by  the  corporation  for  non- 
payment of  an  assessment,  levied  at 
a  meetir.g  of  the  board  of  directors 
where  a  quorum  is  not  present,  the 
sal'3  may  be  set  aside,  unless  the  stock- 
holders have  acquiesced  in  the  sale 


and  the  stock  has  passed  into  iona 
fide  hands.  Hatch  v.  Lucky  Bill  Min. 
Co.,  25  Utah,  405   (1903). 

3  State  V.  Curtis,  9  Nev.  325  (1874). 
A  director  who  is  chosen  by  the  board 
when  less  than  a  quorum  is  present 
may  be  treated  as  not  a  director,  even 
though  he  has  met  with  the  board 
frequently  when  a  majority  was  pres- 
ent. His  remedy  is  not  mandamus. 
People  V.  New  York,  etc.  Asylum,  7 
N.  Y.  St.  Rep.  277  (1887);  aff'd,  122 
N.  Y.  190.  A  purchaser  of  property 
at  an  execution  sale  cannot  contest 
the  right  of  the  corporation  to  re- 
deem on  the  ground  that  such  redemp- 
tion was  by  a  board  of  directors  ille- 
gally elected,  in  that  a  minority  of  the 
board  filled  vacancies  in  the  board 
and  then  proceeded  to  take  action. 
Baggott  V.  Turner,  21  Wash.  339 
(1899).  Under  the  statutes  of  Cali- 
fornia, where  a  bank  becomes  insolv- 
ent the  court  may  appoint  directors 
to  fill  vacancies.  Braslan  v.  Superior 
Court,  etc.,  124  Cal.  123  (1899). 

4  A  by-law  cannot  give  him  this 
right.  State  v.  Curtis,  9  Nev.  325 
(1874).  The  president  does  not  have, 
in  addition  to  his  first  vote,  a  casting 
vote  as  president.  Toronto,  etc.  Co. 
V.  Blake,  2  Ont.  (Can.)  175  (1882).  A 
by-law  cannot  give  to  the  presiding 
officer  a  casting  vote  at  an  election 
after  he  has  once  voted  his  stock. 
Lamb  i\  Mclntlre,  183  Mass.  367 
(1903). 
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corporation    with    third    persons.^      A  corporate    creditor    attaching 
property  of  the  company  which  has  already  been  assigned  to  an- 

1  Welch  V.  Importers',  etc.  Bank,  122    may  act,  although  by  resignation   or 
N.  Y.  177   (1890);   Wallace  v.  Walsh,    death  the  number  is  less  than  twelve. 
125  N.  Y.  26  (1890).    Where  the  char-    Thames,   etc.   Ry.  v.  Rose,  4   Man.   & 
ter     provided     that     two      directors    G.  552   (1842).     Where  a  majority  of 
might  act,  although  vacancies  existed   the  directors  may  fill  vacancies,  and 
in  the  board,  it  is  immaterial  that  the   of  seven  directors  only  two   remain, 
number  of  directors  is  less  than  the    they  cannot  fill  the  vacancies.    Moses 
minimum  charter  number.     i2e  Scot-  v.  Tompkins,  84  Ala.  613  (1888). 
tish  Petroleum  Co.,  L.  R.   23   Ch.   D.       Although  there  are  vacancies  in  a 
413  (1883).    Although  the  statutes  re-  board  consisting  of  fifteen  members, 
quire    three    directors    who   shall    be   yet  action  may  be  taken  by  eight  or 
stockholders,     and     one    assigns    his   more   of  the   directors   at  a  meeting 
stock,    and    the    other    two   authorize   duly   called.     New   England,   etc.   Co. 
and  execute  a  corporate  mortgage  at  v.    Haynes,    71    Vt.    306     (1899).      A 
a  meeting  held  without  notice  to  the   mortgage    made    by    four     directors 
other,  yet  the  mortgagee,  having  no  when  the  statute  required  five,  there 
knowledge  of  these  facts,  is  protected,  being    one    vacancy,    is    legal    if    the 
Kuser   v.  Wright,    52    N.   J.   Eq.    825  mortgage  is  ratified  by  the  full  board, 
(1895),    rev'g   Wright    v.    First   Nat.    and  such  ratification  may  be  by  recog- 
Bank,  52  N.  J.  Eq.  392  (1894).    Where   nition   of  the  mortgage   in  a  second 
the  charter    requires   three   directors   mortgage.     Porter  v.  Lassen  County, 
who  shall  be  and  continue  to  be  stock-   etc.  Co.,  127  Cal.  261   (1899).     Where 
holders,    and    one   of   them   sells   his  there   are  two  vacancies   in  a  board 
stock,  the  remaining  two  cannot  act,   of  five,  the  act  of  two  of  the  remain- 
yet  the  remaining  directors  may  call   ing  three  directors  is  not  legal,  under 
a   stockholders'   meeting   to    hold    an   the  statutes  of  California.     Brown  v. 
election.     Toronto,   etc.  Co.  v.  Blake,   Valley,  etc.  Co.,  127  Cal.  630   (1900). 
2  Ont.  (Can.)   175   (1882).     It  is  held   Where  the  by-laws  provide  that  not- 
in   Faure,   etc.    Co.   v.    Phillipart,    58    withstanding  vacancies,  continuing  di- 
L.  T.  Rep.  525  (1888),  that  where  the    rectors   may   act,   two   directors   may 
board  of  directors  was  to  consist  of    act,    they    being    the    only    directors, 
from  three  to  seven,  but  the  quorum    although    the    by-laws    provide    that 
to  consist  of  two,  and  where  by  resig-    there   should  be   from  three   to  nine 
nation  the  whole  board  is  reduced  to    directors.     Moreover,  persons  dealing 
two,   these  two   cannot  act;    nor  can   with  the  corporation  in  ignorance  of 
they   elect   one    or   more   to   fill    the    defects    in    the    constitution    of    the 
vacancies.     The  quorum  can  act  only   board  are  not  bound  to  take  notice  of 
when  the  board  consists  of  the  requisite   it  and  may  enforce  their  claims.     Re 
number.       This     objection,     however.   Bank  of  Syria,  [19001  2  Ch.  272;  aff'd, 
cannot   be   raised   by   one   who   takes    [1901]    1   Ch.   115.     Where  there   are 
part  as  director.     Where   by  charter    vacancies   in   the   board    of   directors 
the  board  of  directors  is  to  be  from   the     remaining     directors     have     no 
five  to  seven,  and  three  may  act,  three   power   to   act   unless   the   charter   or 
cannot  act  when  there  are  but  four   by-laws    of    the    company    authorize 
directors.     The  act  is  not  binding  on   them  to  act  under  such  circumstances; 
the  corporation.     Kirk  v.  Bell,  16  Q.    but  as  to  all  matters  in  the  ordinary 
B.   290   (1851).     See  also  Bottomley's   course   of   business   of   the    company, 
Case,    L.    R.    16    Ch.    D.    681    (1880);    persons  dealing  with  the  corporation 
I.lnd'ley,  Companies,  p.  157.     A  com-    in    good    faith    are    protected,    even 
pany  whose  directors  are  to  be  twelve    though    there    are    vacancies    in    the 
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other  creditor  cannot  attack  sucli  assi^iment  on  the  ground  that, 
while  the  statute  required  three  directors,  only  two  directors  ex- 
isted, the  third  one  having  resigned.^  The  express  authority  of  an 
officer  to  execute  a  contract  is  not  affected  by  a  change  in  the  board 
of  directors.^ 

A  statute  that  upon  an  officer  in  a  bank  borrowing  money  of  the 
bank  without  security,  his  office  shall  become  vacant  and  he  shall 
cease  to  become  a  director,  is  self  executing.^  A  statute  authorizing 
the  directors  to  remove  any  officer  does  not  autliorize  them  to  remove 
one  of  the  directors."^ 

Even  though  a  director  resigns  for  the  sole  purpose  of  avoiding 
a  statutory  liability  and  causes  his  son  to  be  elected  director  in  his 
place  and  continues  to  be  the  agent  and  manager  of  the  business, 
nevertheless  he  is  not  liable  under  the  statute.^ 

"l^he  question  of  whether  the  directors  may  delegate  their  au- 
thority to  an  executive  committee  has  given  rise  to  much  contro- 
versy.    Such  a  delegation  of  authority  has  become  very  common, 

board  ot  directors.     Lindley  on  Com-    his  directorship,  and  he  had  accepted 


panies  (5th  ed.),  p.  157.  A  committee 
of  arbitration  may  act  by  a  majority 
vote  unless  the  agreement  provides 
otherwise.  The  resignation  of  one 
member  just  before  the  award  is  made 
does  not  invalidate  the  award.  Re- 
public of  Colombia  v.  Cauca  Co.,  106 
Fed.  Rep.  337    (1901). 

1  Castle  V.  Lewis,  78  N.  Y.  131 
(1879). 

2  Kidd  V.  New  Hampshire,  etc.  Co., 
66  Atl.  Rep.  127   (N.  H.  1907). 

3  His  continuance  in  office  may  bind 
the  corporation  by  his  acts,  but  does 
not  prevent  a  creditor  attacking  an 
assignment  for  creditors  made  by  him 
in  behalf  of  the  bank.  Cupit  v.  Park 
City  Bank,  20  Utah,  292  (1899). 
Where  a  director,  who  is  also  treas- 
urer, sells  his  stock  to  the  other  di- 
rectors, it  being  a  part  of  the  sale 
that  he  give  up  his  offices,  the  corpora- 
tion may  treat  his  oflBces  as  vacant. 
Anderson,  etc.  Co.  v.  Pungs,  127  Mich. 
543  (1901).  An  injunction  suit  by  a 
director  to  restrain  the  other  directors 
from  excluding  him  from  the  board 
fails  where  the  charter  provides  that 
any  director  accepting  an  office  for 
profit  in  the  company  thereby  vacated 


a  position  of  trustee  of  a  corporate 
mortgage.  Astley  v.  New  Tivoli,  Ltd., 
[1899]  1  Ch.  151.  Notes  issued  by 
directors  who  are  disqualified  by  hav- 
ing sold  their  stock  and  as  a  scheme 
to  create  a  liability  on  the  part  of 
the  stockholders  are  not  good,  espe- 
cially where  the  meeting  of  the  direct- 
ors was  not  properly  called.  Close 
V.  Potter,  155  N.  Y.  145  (1898).  Di- 
rectors cannot  be  ousted  from  office 
simply  because  they  have  sold  all  the 
corporate  property  to  themselves.  The 
proper  remedy  is  a  suit  to  set  aside 
the  sale.  Stanley  v.  Luse,  36  Oreg.  25 
(1899). 

4  Laughlin  r.  Geer,  121  111.  App. 
Rep.  534  (1905). 

5  Brown  v.  Clow,  158  Ind.  403 
(1902).  Where  the  board  of  directors 
allow  an  illegal  preference  to  one 
director  they  are  personally  liable  to 
other  creditors  to  the  extent  of  such 
preference,  and  even  though  one  of 
them  resigns,  the  liability  continues 
for  the  benefit  of  past  as  well  as 
future  creditors.  Nix  r.  Miller,  26 
Colo.  203  (1899).  See  also  §624, 
supra. 
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and  is  sustained  by  tlie  courts.  This  question  is  discussed  else- 
where.^ There  being  nothing  in  the  English  statutes  requiring  di- 
rectors, it  is  legal  for  an  English  corporation  to  have  no  directors, 
but  to  have  managers,  and  another  corporation  may  be  one  of  the 
directors  or  may  be  one  of  the  managers.- 

§  714.  Minute-book  of  directors'  meetings  and  other  books  of  the 
corporation  as  evidence  of  acts  and  contracts  of  the  corporation  and 
authorization  of  agents. — The  minute-book  of  the  proceedings  of 
the  directors'  meetings  is  proper  evidence  to  prove  a  corporate  con- 
tract or  the  authority  of  a  corporate  agent  to  act  or  contract  for  it.^ 


1  See  §  715,  i?ifra. 

2  Re  Bulawayo,  etc.  Co.  Ltd.,  97  L. 
T.  Rep.  752  (1907). 

3  Quoted  and  approved  in  Torras  v. 
Raeburn,    108    Ga.    345    (1899).      The 
statement  of   the   president  that  the 
board  of  directors  had  passed  certain 
resolutions  is  not  admissible.     Childs 
V.  Ponder,  117  Ga.  553    (1903).     Cor- 
porate  books   may  be  used   to   prove 
a  right  against  the  corporation  itself 
or  against  one  of  the  stockholders,  so 
far  as  regularity  and  legality  of  the 
corporate  proceedings  are  concerned. 
They  must,  however,  be  identified  and 
this  may  be  done  by  having  an  officer 
swear  that  he  is  the  proper  custodian 
and  that  they  are  the  original  books. 
Lowry  Nat.  Bank  v.  Fickett,  122  Ga. 
489    (1905).     Parol    evidence    that   a 
person    is  treasurer   and   manager  is 
sufficient  without  producing  the   cor- 
porate records  to  that  effect.    Empire, 
etc.  Co.  V.  Gardiner,  etc.  Co.,  85  Pac. 
Rep.  729    (Ariz.  1906).     Even  though 
the  minute-book  is  in  another  state, 
yet   this   does   not   excuse    failure   to 
produce    the    minutes    or    a   certified 
copy    thereof,    and    hence    the    state- 
ments of  officers  of  the  company  as 
to  the  contents  of  such   minute-book 
are  incompetent.     Central,  etc.  Co.  v. 
Sprague,  etc.  Co.,  120  Fed.  Rep.  925 
(1902).    A  mere  vote  of  the  directors 
that  a  certain  party  be  given  the  pop- 
corn privilege  for  a  specified  time  for 
a    specified    sum    does    not    in    itself 
make   a  contract.      Hazard   v.   Hope 
Land   Co.,    69    Atl.    Rep.    602    (R.    L 


1908).     See  also  p.  348,  note  2,  supra, 
and    note   4,    p.    2271   infra.     The   au- 
thority of  a  corporate  agent  to  man- 
age   the    affairs    of   a   company    can- 
not   be    proved   hy   a    question    to    a 
witness    in   the   absence   of   the   vote 
of  the  directors  or  proof  that  the  reso- 
lution  cannot   be   found.      St.   Regis, 
etc.  Co.  V.  Hotchkiss,  45  Atl.  Rep.  11 
(Conn.  1900).     The  corporate  records 
may  be  shown  to  be  such  by  the  testi- 
mony of  a  director  who  is  also  treas- 
urer at  the  time.     Illinois,  etc.  Assoc. 
V.  Plagge,  177  111.  431  (1898).    Entries 
in  the  minute-book  fifty  years  old  are 
admissible   in  behalf  of   the  corpora- 
tion  to   prove   title   to   land    claimed 
by  the  corporation  by  adverse  posses- 
sion.    Hamershlag  v.   Duryea,   58   N. 
Y.    App.    Div.    288    (1901);    aff'd,    172 
N.  Y.  622.    Even  though  the  secretary 
did  not  sign  the  minutes  of  a  meeting 
as   copied   into   the   record   book,   yet 
such  minutes  may  be  used  to  prove 
that  a  resolution  was  passed  at  that 
meeting.     Woodhaven  Bank  v.  Brook- 
lyn, etc.  Co.,  69  N.  Y.  App.  Div.  489 
(1902).     A   party   may   introduce   in 
evidence  a  portion  of  the  minutes  per- 
taining  to   the   matter   in    litigation, 
leaving  it  to  the  opposite  side  to  intro- 
duce the  remainder  if  the  latter  de- 
sires.      Fouche     i\     Merchants*,     etc. 
Bank,    110    Ga.    827    (1900).      Where 
the   appointment   of   an   agent   is   by 
resolution  of  the  directors,  or  in  any 
other  manner   requiring  a   record  of 
the  matter,  the  entry  upon  the  min- 
utes or  books  of  the  corporation  may 
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WHiere  the  rcsohitions  of  tho  directors  autliorize  the  making  of  a 
contract,  and  the  contract  is  subsequently  prepared  and  executed, 

be  introdiiced  in  evidence  of  the  ap-  cause  the  secretary  swears  that  they 
poiutmenu  Buncombe  Tump.  Co.  v.  were  written  up  several  years  after 
McCarson,  1  Dev.  &  B.  (N.  C.)  306  the  meetings  and  were  made  partially 
(1835);  Owings  v.  Speed,  5  Wheat,  from  the  recollection  of  the  president. 
420,  424  (1820);  Thayer  v.  Middle-  Mcllhenny  v.  Binz,  80  Tex.  1  (1890). 
sex  Ins.  Co.,  27  Mass.  326  (1830);  In  proving  a  dc /"acio  corporation,  the 
Narragansett  Bank  r.  Atlantic  Silk  meetings  and  the  issue  of  stock  and 
Co.,  44  Mass.  282  (1841);  Clark  v.  the  transaction  of  business  may  be 
Farmers'  Mfg.  Co.,  15  Wend.  256  proved  by  parol  without  producing 
(1836);  Methodist  Chapel  v.  Herrick,  the  books.  Johnson  c.  Akerstrom,  70 
25  Me.  354  (1845);  Haven  v.  New  Minn.  303  (1897).  After  notice  to 
Hampshire  Asylum,  13  N.  H.  532  the  corporation  to  produce  its  records 
(1843).  Where  a  corporate  agent  is  is  given,  secondary  evidence  may  be 
appointed  by  a  resolution,  his  author-  introduced.  Thayer  v.  Middlesex,  etc. 
ity  cannot  be  proved  by  parol.  The  Co.,  27  Mass.  325  (1830);  Elems  v. 
extent  of  the  authority  in  such  a  case  Ogle,  15  Jur.  180  (1850);  Lohman  v. 
is  a  question  of  law  for  the  court.  New  York,  etc.  R.  R.,  2  Sandf.  39 
McCreery  v.  Garvin,  39  S.  C.  375  (1848),  holding  that  the  failure  to 
(1893).  In  order  to  make  the  cor-  produce  may  send  the  question  to  the 
porate  books  admissible,  proof  must  jury.  To  same  effect,  Narragansett 
be  given  as  to  who  kept  them,  and  Bank  v.  Atlantic  Silk  Co.,  44  Mass. 
that  the  entries  were  made  at  the  282  (1841).  The  presumption  is  that 
proper  time  or  by  the  proper  direct-  a  suit  in  the  corporate  name  was  au- 
ors,  and  that  the  entries  were  prop-  thorized  by  it.  Bangor,  etc.  R.  R.  r. 
erly  made.  Powell  v.  Conover,  75  ymith,  47  Me.  34  (1859).  In  proving 
Hun,  11  (1894).  A  contract  duly  ac-  employment,  notice  to  produce  must 
cepted  and  agreed  to  in  a  directors'  be  given.  Haven  v.  New  Hampshire 
meeting  and  entered  on  the  minutes.  Asylum,  13  N.  H.  532  (1843).  So 
which  are  duly  signed,  is  a  contract  also  in  proving  agency.  Clark  v. 
in  writing.  Texas,  etc.  Ry.  v.  Gentry,  Farmers',  etc.  Co.,  15  Wend.  256 
69  Tex.  625  (1888).  Directors'  min-  (1836);  Montgomery  R.  R.  v.  Hurst, 
utes  are  evidence  of  a  contract,  9  Ala.  513  (1S46).  As  to  proving 
though  written  up  after  the  meeting,  subscription  to  stock,  see  ch.  IV, 
Wells  v.  Rahway,  etc.  Co.,  19  N.  J.  supra.  Parol  evidence  cannot  explain 
Eq.  402  (1869).  In  a  suit  by  an  em-  the  minutes.  Gould  v.  Norfolk,  etc. 
ployee  of  a  corporation  for  pay  for  Co.,  63  Mass.  338  (1852).  The  rough 
services,  the  defendants'  books,  prop-  minutes  are  evidence  if  not  subse- 
erly  kept  by  its  proper  ofhcers,  are  quently  written  out.  Waters  f.  Gil- 
admissible  in  evidence  to  prove  pay-  bert,  56  Mass.  27  (1848).  H  may  be 
ments  to  plaintiff  on  account  of  ser-  shown  that  the  minutes  are  incorrect, 
vices.  Ganther  r.  Jenks,  etc.  Co.,  76  Van  Hook  v.  Somerville,  etc.  Co.,  5 
Mich.  510  (1889).  A  resolution  of  N.  J.  Eq.  137,  169  (1845).  Proof  that 
the  board  of  directors  authorizing  an  the  book  is  a  corporate  record  is  made 
assignment  for  the  benefit  of  creditors  by  the  person  having  custody  of  the 
is  sufficient.  Tripp  v.  Northwestern  book.  Smith  r.  Natchez,  etc.  Co.,  2 
Nat.  Bank,  45  Minn.  383  (1891).  The  Miss.  479,  492  (1837).  It  must  be 
minutes  of  directors'  meetings  as  they  proved  that  it  is  a  corporate  book, 
appear  in  a  corporate  book  will  not  kept  as  such,  and  by  the  proper  offi- 
be   excluded   as  evidence    merely    be-  cer.     Highland  Turnp.  Co.  r.  McKean, 
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its  terms  being  more  full  tlian  the  resolutions  of  tlie  directors,  the 
contract  between  the  parties  is  that  one  which  was  actually  exe- 
cuted.^ All  the  resolutions  of  the  directors  may  be  read  together 
in  order  to  ascertain  the  true  nature  of  a  transaction.^  A  director 
has  a  right  to  examine  all  the  books  and  papers  of  the  company.^ 
A  corporation  may  enter  into  a  written  contract  under  seal  with- 
out a  formal  vote  or  written  entry  of  a  vote  by  the  directors.  Where 
the  directors  are  present,  and  all  assent  to  the  execution  of  the  con- 
tract this  is  sufficient.  Proof  of  corporate  resolutions  or  votes,  and 
of  votes  of  the  directors,  is  made  by  producing  ihe  original  minutes 
or  record-book  of  the  corporation.  If  there  is  no  question  that  the 
book  is  the  minute-book  of  a  corporation,  it  is  immaterial  that  it 
is  not  in  the  possession  of  the  regular  custodian.^  Wliere  the  rec- 
ord-book is  lost,  or  no  record  was  ever  made,  secondary  evidence  may 
be  resorted  to.^ 


10    Johns.    154    (1813);    Whitman   v. 
Granite   Church,    24    Me.    236    (1844). 
Proof  may  be  by  the  secretary.     Steb- 
bins   V.   Merritt,   64   Mass.   27    (1852). 
The   book-keeper   may   prove  his   en- 
tries.   Union  Bank  v.  Knapp,  20  Mass. 
96  (1825).    Or,  if  he  is  dead,  his  hand- 
writing may  be  proved.     Union  Bank 
V.   Knapp,    20  Mass.    96    (1825);    also 
Chenango,  etc.  Co.  v.  Lewis,  63  Barb. 
Ill    (1872).     Where  a  corporation  is 
disproving  agency  it  is  held  to  strict 
proof.      Its    records    are    inadmissible 
unless  proof  is  given  that  they  were 
kept  by  the  proper  officer,  and  unless 
he  testifies  to  them.     Union,  etc.  Co. 
V.  Rocky  Mountain  Nat.  Bank,  2  Colo, 
565    (1875);    aff'd,  96  U.  S.  640.     See 
Gafford  v.  American,  etc.  Co.,  77  Iowa, 
736   (1889).     For  a  very  full  note  on 
the   admissibility  of   corporate   books 
as  evidence,  see   23   Cent.  L.  J.   468- 
473.     An  examination  before  trial,  to 
ascertain  whether  the  defendant  cor- 
poration authorized  a  person  to  make 
a    contract    for    it,    was    granted    in 
Bloom   V.   Pond's  Extract  Co.,   18   N. 
Y.  Supp.  179    (1891). 

1  Keystone,  etc.  Co.  v,  Bate,  196  Pa. 
St.  566  (1900).  Even  though  the  reso- 
lution of  the  board  of  directors  ac- 
cepting an  oral  proposition  does  not 
contain  the  entire  proposition   made 


to  a  corporation,  yet  the  entire  oral 
proposition  may  be  binding  on  the 
corporation.  Rochester,  etc.  Co.  v. 
Browne,  55  N.  Y.  App.  Div.  444 
(1900);   aff'd,  179  N.  Y.  542. 

2  Hartley    v.    Pioneer    Iron   Works, 
181  N.  Y.  73    (1905). 

3  See  §  511,  supra. 

4  Wyss-Thalman  v.  Beaver,  etc.  Co., 
68  Atl.  Rep.  187  (Penn.  1907). 

5  Zihlman  v.  Cumberland  Glass  Co., 
74  Md.  303  (1891).  The  minutes  of 
a  meeting  at  which  directors  were 
elected  may  be  proved  by  parol  if  the 
written  record  has  been  lost.  Hudson 
V.  J.  B.  Parker,  etc.  Co.,  173  Mass. 
242  (1899).  A  by-law  may  be  proved 
by  oral  evidence  where  there  was  no 
written  entry  of  the  same  in  the  cor- 
porate records.  Masonic,  etc.  Assoc. 
V.  Severson,  71  Conn.  719  (1899).  A 
resolution  of  the  board  of  directors 
releasing  the  mortgage  may  be  proved 
by  parol,  no  record  having  been  made. 
In  re  Bank  of  West  Superior,  109  Wis. 
672  (1901).  Reasonable  salaries  paid 
to  the  officers  for  services  rendered 
cannot  be  recovered  back,  although 
no  formal  resolution  was  passed  in 
regard  thereto.  McCourt  v.  Singers- 
Bigger,  145  Fed.  Rep.  103  (1906). 
Where  the  record-book  containing  the 
minutes   of   a   stockholders'   meeting 
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A   resolution    adopted    at   a    stoekholders'    meeting    is   valid,    al- 
though only  a  pencil  memorandum  was  made  of  it  and  no  formal 


has  been  lost,  the  proceedings  may  be 
proved  by  the  oral  testimony  of  any 
witness  who  was  present.  Blanton 
V.  Kentucky,  etc.  Co.,  120  Fed.  Rep. 
318  (1902);  aff'd,  149  Fed.  Rep.  31. 
A  resolution  of  the  directors  authoriz- 
ing the  issue  of  a  note  and  mortgage 
is  valid,  even  though  not  recorded 
and  even  though  the  statute  requires 
a  two-thirds  vote  of  the  directors,  and 
a  record  that  the  motion  was  carried 
is  sufficient  if  parol  evidence  is  given 
that  two-thirds  of  the  directors  voted 
for  it.  Ismon  v.  Loder,  135  Mich.  345 
(1904).  If  the  minutes  contain  but 
a  portion  of  an  agreement  the  balance 
may  be  shown  by  parol.  Grath  v. 
Mound  City,  etc.  Co.,  98  S.  W.  Rep. 
812  (Mo.  1907).  The  implied  author- 
ity of  certain  officers  to  make  a  certain 
contract  may  be  proved  by  what  was 
said  and  done  at  meetings  of  the 
board  of  directors,  even  though  not 
recorded.  Smith  r.  Bank  of  New 
England,  72  N.  H.  4  (1903).  If  the 
minute-books  or  stock-books  are  lost 
their  contents  may  be  proved  by  parol. 
Garmany  v.  Lawton,  124  Ga.  876 
(1906).  Where  the  minutes  of  meet- 
ings are  merely  pinned  into  the  record- 
booK,  proof  must  be  given  that  they 
are  the  actual  minutes.  McConnell 
i\  Combination,  etc.  Co.,  30  Mont.  239 
(1904).  If  no  minutes  of  a  directors' 
meeting  are  kept  the  proceedings  may 
be  proved  by  parol  evidence.  Brax- 
mar  i'.  Stanton,  110  N.  Y.  App.  Div. 
167  (1905).  Where  a  corporation 
makes  a  written  assignment  of  a 
claim  and  the  assignee  sues  thereon, 
it  is  presumed  that  the  assignment 
was  authorized  and  this  is  not  dis- 
proved by  the  fact  that  there  was  no 
written  resolution  of  the  board  of 
directors.  McKee  v.  Cunningham,  2 
Cal.  App.  684  (1906).  Where  the 
books  have  been  destroyed  by  accident 
their  contents  may  be  proved  by  parol. 
Thistlethwaite  v.  Pierce,  30  Ind.  App. 
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642  (1903).  A  president  of  a  trust 
company  has  no  authority  to  make  a 
contract  by  which  it  guarantees  the 
sale  of  the  securities  of  a  shipbuild- 
ing company,  and  proof  that  the  board 
of  directors  authorized  such  a  con- 
tract must  be  very  clear  to  sustain  it. 
Gause  v.  Commonwealth  T.  Co.,  124 
N.  Y.  App.  Div.  438  (1908).  The  best 
proof  of  a  corporate  act  is  the  record 
of  the  board  of  directors,  and  other 
evidence  cannot  be  introduced  unless 
such  record  does  not  exist  or  is  in- 
accessible. Topeka  Co.  r.  Oklahoma 
Co.,  7  Old.  220  (1898).  Although  the 
record  does  not  show  that  certain 
stock  was  voted,  yet  it  may  be  proved 
by  parol  evidence  that  it  was  voted. 
Franklin  T,  Co.  v.  Rutherford,  etc. 
Co.,  57  N.  J.  Eq.  42  (1898).  Where 
no  written  minutes  are  kept  of  the 
proceedings  of  stockholders,  they  may 
be  proved  by  parol.  Birmingham,  etc. 
Co.  V.  Birmingham  Traction  Co.,  128 
Ala.  110  (1900).  Where  no  record 
is  kept  of  directors'  resolutions  au- 
thorizing a  mortgage,  they  may  be 
proved  by  parol.  Murray  v.  Beal,  23 
Utah,  548  (1901).  If  no  record  is 
kept,  the  action  of  the  board  of  di- 
rectors may  be  proved  by  parol.  Hen- 
drie,  etc.  Co.  i\  Collins,  13  Colo.  App. 
8  (1899).  The  fact  that  a  majority 
of  the  members  of  the  corporation 
voted  for  a  loan,  as  required  by 
statute,  may  be  shown  by  parol  evi- 
dence, even  though  such  vote  does 
not  appear  in  the  records  of  the  cor- 
poration. Illinois,  etc.  Assoc,  v. 
i-lagge,  177  111.  431  (1898).  Where 
the  corporate  books  are  lost,  a  con- 
tract that  a  certain  person  should 
not  pay  toll,  in  consideration  of  clos- 
ing a  private  way,  may  be  proved  by 
parol.  Pigg  V.  Stacey,  49  S.  W.  Rep. 
1065  (Ky.  1899).  Where  all  the  di- 
rectors are  present  and  assent  thereto, 
a  written  contract  may  be  made  by 
the  corporation  without  any  formal 
67 
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record  made  until  long  afterwards.     The  proceedings  may  be  proved 
by  parol.^ 


vote  or  entry  in  the  minutes.     Indi- 
ana, etc.  Co.  V.  Robinson,  29  Ind.  App. 
59   (1902).    Where  there  are  but  two 
directors  and  one  of  them  is  general 
manager    and    carries   on    the    entire 
business,   and    he   and    the   president 
sell  all  the  property  of  the  company, 
it  is  immaterial  that  they  did  not  hold 
a  formal  meeting  as  directors  to  au- 
thorize such  sale.     Magowan  v.  Gro- 
neweg,  16  S.  D.  29   (1902).     See  s.  c, 
14  S.  D.  543.     A  creditor  cannot  com- 
plain that  the  corporation  sold  some 
of   its   property   to   two   directors   in 
consideration  of  their  paying  certain 
of    the   debts;    neither   can   he    claim 
that  the  transaction  was  not  duly  au- 
thorized by  the  board  of  directors  or 
signed   by   the  proper  officers,   where 
he  has  participated  in  the  results  of 
their   action.      Swentzel   v.   Franklin, 
etc.  Co.,  168  Mo.  272   (1902).     Where 
a  street-railway   company   employs   a 
person    as    its    agent    to    purchase    a 
majority    of    the    stock    of    another 
street-railway  company,   and  he  does 
so,  and  the  former  pays  him  for  the 
stock  and  for  his  services,  he  cannot 
refuse   to    deliver    the    stock    on    the 
ground    that    the    company    had    no 
power  to  purchase  or  on  the  ground 
that  it  had  passed  no  resolutions  au- 
thorizing  him   to   purchase,   and   the 
former   may   recover   the   stock   from 
a    transferee    with    notice    from    the 
agent.      Manchester    St.    Ry.    v.    Wil- 
liams,   71    N.    H.    312    (1902).      Even 
though     no    formal     resolutions     are 
passed  or  record  made,  yet,  if  all  the 
stockholders  and  directors  are  present, 
and  it  is  agreed  that  one  stockholder 
should   loan  money   to  the   company, 


the   company   must   repay   the   same. 
Burke  r.  Sidra  Bay  Co.,  116  Wis.  137 
(1902).      A    mortgage    authorized    at 
a  stockholders'  meeting  at  which  all 
the  directors  were  present  is  legally 
authorized.     Crossette  v.  Jordan,  132 
Mich.   78    (1902).     It   may   be   shown 
by  parol  that  a  resolution  gave  the 
vice-president  a  certain  salary,  where 
such   resolution   was  not  entered   on 
the  record  and  he  performed  services 
other    than    those    pertaining    to    his 
office.      Selley   v.   American,   etc.   Co., 
119    Iowa,    591     (1903).      "The    entry 
of   a   resolution    in   a  minute   is   not 
essential  to  the  validity  of  the  resolu- 
tion,  which   is   proved   aliunde."     Re 
Great  Northern,  etc.  Works,  L.  R.  44 
Ch.  D.  472   (1890).     Although  a  reso- 
lution is  not  inserted  in  the  minutes 
of  the  meeting,  it  may  be  proved  by 
other  evidence.    So  held  as  to  a  reso- 
lution   authorizing    the    secretary    to 
borrow    money.      Bank    of    Yolo    v. 
Weaver,  31  Pac.  Rep.  160  (Cal.  1892). 
"Parol  evidence  is  admissible  to  prove 
the  action  of  the  board  of  directors 
or  stockholders  where  the  record  fails 
to  state  it."     Allis  v.  Jones,  45  Fed. 
Rep.  148   (1891).     "Where  a  corpora- 
tion  consists   of   a  small   number  of 
persons   like  a  partnership,  they  may 
transact  all  their  business  by  conver- 
sation, without  formal  votes;    and  it 
would  be  a  violation  of  the  plainest 
principles  of  justice  to  hold  those  who 
deal  with  them  to  prove  all  their  acts 
by  written  votes,  which  they  do  not 
keep   or   do   not   produce."     Melledge 
V.  Boston,  etc.  Co.,  59  Mass.  158,  179 
(1849).    Parol  evidence  may  be  given 
to  prove  a  vote  of  a  salary  to  an  offi- 


1  Handley   v.    Stutz,   139   U.   S.   417    utes    signed    by    the    secretary    and 


(1891).  The  records  of  the  stock- 
holders' meetings  may  be  used  to 
show  the  purpose  of  a  stockholder's 
resolution.  Wiley  v.  Athol,  150  Mass. 
426    (1890).     The  first  draft  of  min- 


initialed  by  the  president  are  a  proof 
of  the  proceedings,  where  they  have 
not  been  copied  into  the  minutes. 
Chott  V.  Tivoli  Amusement  Co.,  114 
111.  App.   Rep.   178    (1904). 
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But  a  stockholder  cannot  prove  by  parol  that  a  dividend  was 
declared,  the  records  not  showing  the  same.  His  remedy  is  by 
proceedings  to  correct  the  corporate  record.^ 


cer  where  the  secretary  is  dead  and 
the  minute-book  does  not  contain  a 
record  of  the  vote.  Pickett  v.  Abney, 
84  Tex.  645  (1892).  A  vote  of  the 
directors  employing  a  person  is  not 
a  contract.  It  must  be  known  to  and 
accepted  by  the  person  employed.  It 
may  be  shown  by  parol  that  the  con- 
tract was  to  be  binding  only  in  case 
certain  negotiations  were  carried  out. 
A  statement  by  the  treasurer,  show- 
ing the  liabilities  and  making  no  men- 
tion of  his  salary,  is  admissible  as 
evidence.  Sears  v.  King's,  etc.  R.  R., 
152  Mass.  151  (1890).  See  also,  on 
this  subject,  U.  S.  Bank  v.  Dandridge, 
12  Wheat.  64,  95  (1827);  Union  Bank 
V.  Ridgely,  1  Har.  &  G.  (Md.)  324, 
425  (1827);  St.  Mary's  Church  v, 
Cagger,  6  Barb.  576  (1849);  Maxwell 
V.  Dulwich  College,  1  Fonbl.  Eq.  296 
(1834);  Magill  v.  Kaufman,  4  Serg. 
&  R.  (Pa.)  317  (1818);  Brady  v. 
Brooklyn,  1  Barb.  584  (1847);  Essex 
Turnp.  Corp.  v.  Collins,  8  Mass.  292, 
298  (1811);  Marshall  v.  Queensbor- 
ough,  1  Sim.  &  S.  520  (1823);  Elys- 
ville  Mfg.  Co.  i\  Okisko  Co.,  1  Md.  Ch. 
392  (1849) ;  Garvey  v.  Colcock,  1  Nott 
&  McC.  (S.  C.)  231  (1815);  Bates  v. 
Bank  of  Alabama,  2  Ala.  452  (1841). 
The  corporate  secretary's  letters  to 
a  vendor  are  admissible  as  evidence. 
Scott  V.  Middletown,  etc.  R.  R.,  86  N. 
Y.  200  (1881).  The  minutes  of  a  di- 
rectors' meeting  may  by  parol  be 
shown  not  to  include  the  whole  agree- 
ment where  the  party  being  con- 
tracted with  was  present  at  the  meet- 
ing and  discussed  the  matter  with 
the  board.  Tibbals  r.  Mount  Olj'mpus 
Water  Co.,  10  Wash.  329  (1894).  A 
verbal  agreement  of  the  directors  in 
meeting  assembled  to  pay  the  treas- 
urer a  certain  salary  is  binding  on 
the  company,  although  no  written  res- 


olution thereof  is  entered  in  the  min- 
utes. Outterson  v.  Fonda  Lake  Paper 
Co.,  20  N.  Y.  Supp.  980  (1892).  When 
there  are  but  a  few  persons  interested 
in  a  corporation,  "ordinary  business 
may  be  transacted  without  the  for- 
mality of  resolutions.  It  may  be  done 
by  conversation  withouc  formal 
votes."  Hall  v.  Herter,  83  Hun,  19 
(1894).  See  s.  c,  90  Hun,  280,  and 
157  N.  Y.  694.  The  resolutions  of 
directors  need  not  be  reduced  to  writ- 
ing in  order  to  be  valid.  Columbia, 
etc.  Co.  V.  Vancouver,  etc.  Co.,  32  Oreg. 
532  (1898).  Corporate  minutes  need 
not  be  written  out  by  the  secretary 
himself.  It  is  sufficient  that  he  sign 
them.  United  Growers'  Co.  v.  Eisner, 
22  N.  Y.  App.  Div.  1  (1897).  A  reso- 
lution of  the  board  of  directors  that 
the  company  execute  an  assignment 
for  the  benefit  of  creditors  may  be 
carried  out  by  the  president  without 
further  authority,  but  he  should  not 
select  himself  as  assignee.  Rogers  v. 
Pell,  154  N.  Y.  518  (1898).  Authority 
to  an  agent,  given  by  the  board  of 
directors,  may  be  proved  by  oral  evi- 
dence, there  being  no  record  of  the 
same  in  the  corporate  books.  There 
is  no  law  requiring  a  board  of  direct- 
ors to  keep  a  record  of  their  proceed- 
ings. Morrill  v.  C.  T.  Segar  Mfg.  Co., 
32  Hun,  543  (1884).  Contra,  Andover, 
etc.  Turnp.  Co.  v.  Hay,  7  Mass.  102, 
107  (1810) ;  Colcock  v.  Garvey,  1  Nott 
&  McC.  (S.  C.)  231  (1815);  Peek  v. 
Detroit,  etc.  Works,  29  Mich.  313 
(1874) ;  but  see  Taymouth  v.  Koehler, 
35  Mich.  22  (1876).  The  acts  of  the 
directors  need  not  be  formally  entered 
on  the  corporate  minutes.  Nashua, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  27  Fed. 
Rep.  821  (1886);  Morrill  v.  Sogar,  etc, 
Co.,  32  Hun,  543  (1884);  Moss  r. 
Averell,   10  N.  Y.   449    (1853).     Parol 


1  Dennis   v.   Joslin,   etc.    Co.,   19   R. 
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The  question  of  whether  the  books  are  evidence  against  officers, 
and  whether  the  officers  are  conclusively  presumed  to  have  notice 


evidence  may  show  that  the  corporate 
records  have  been  burned.  Baptist 
House  V.  Webb,  66  Me.  398  (1877). 
Or  lost.  Wallace  r.  First  Parish,  etc., 
109  Mass.  263  (1872);  Prothro  v. 
Minden  Sem.,  2  La.  Ann.  939  (1847). 
It  may  be  proved  by  parol  that  the 
board  of  directors  authorized  an  agent 
to  draw  a  bill  of  exchange.  No  cor- 
porate seal  or  record  evidence  is 
necessary.  Preston  v.  Missouri,  etc. 
Co.,  51  Mo.  43  (1872).  The  directors' 
votes  may  be  proved  by  parol  when 
they  were  not  recorded.  Edgerly  v. 
Emerson,  23  N.  H.  555  (1851);  Wait, 
Insolv.  Corp.,  §  529.  It  may  be  for 
the  jury  to  say  whether  a  subsequent 
meeting  changed  the  minutes.  Delano 
V.  Smith  Charities,  138  Mass.  63 
(1884).  The  company  is  not  bound 
by  fraudulent  insertions,  at  least 
where  strangers  have  not  relied  there- 
on. Holden  v.  Hoyt,  134  Mass.  181 
(1883).  See  also  Perkins  v.  Wash- 
ington Ins.  Co.,  4  Cow.  645  (1825); 
Hoag  V.  Lamont,  60  N.  Y.  96  (1875); 
Fleckner  v.  Bank  of  U.  S.,  8  Wheat. 
338  (1823);  Elysville  Mfg.  Co.  v. 
Okisko  Co.,  1  Md.  Ch.  392  (1849), 
holding  that  an  appointment  need  not 
be  entered  upon  the  records  of  the 
corporation.  Secondary  evidence  of 
the  records  is  not  admissible  unless 
the  officers  are  first  examined  and  the 
originals  are  not  to  be  found.  Mullan- 
phy  Sav.  Bank  v.  Schott,  135  111.  635 
(1891).  In  a  suit  to  set  aside  an 
alleged  illegal  sale  of  stock  for  non- 
payment of  assessments,  the  records 
of  the  corporation  cannot  be  proved 
by  oral  evidence.  Corcoran  v.  Sonora, 
etc.  Co.,  8  Idaho,  651  (1902).  Entries 
in  the  corporate  books  should  be 
proved  by  the  books  themselves,  and 
not  by  the  clerk,  unless  an  excuse  is 
g-iven  for  their  non-production.  Na- 
tional Bank  f.  Navassa,  etc.  Co.,  56 
Hun,  136  (1890).  Where  the  original 
minutes  have  been  destroyed,  the  min- 


utes as  they  have  been  copied  into 
the  minute-book  are  admissible. 
Brower  v.  East,  etc.  Co.,  84  Ga.  219 
(1890).  The  boolvs  of  the  company 
are  the  best  evidence,  and  not  the 
testimony  of  officers  as  to  what  they 
had  seen  on  the  books.  Dial  v.  Valley, 
etc.  Assoc,  29  S.  C.  560  (1888).  A 
copy  of  a  resolution  of  the  directors 
of  an  alien  corporation  is  not  evidence 
until  proof  of  a  reasonable  effort  to 
obtain  the  original  is  given.  Bowick 
V.  Miller,  21  Oreg.  25  (1891).  Sworn 
copies  taken  from  corporate  books  are 
incompetent  unless  evidence  is  given 
of  the  loss  of  the  book  itself.  Latour- 
ette  V.  Clark,  51  N.  Y.  639  (1872). 
Entries  need  not  be  proven  by  the 
clerk  who  made  the  entries.  First 
Nat.  Bank  r.  Tisdale,  84  N.  Y.  655 
(1881).  Books  of  the  board  of  direct- 
ors, in  which  their  proceedings  are 
recorded,  proved  by  proving  the  hand- 
writing of  the  clerk  and  president, 
are  competent  evidence  to  prove  the 
facts  therein  recorded.  Owings  v. 
Speed,  5  Wheat.  420  (1820).  Acts  of 
a  board  of  directors  may  be  shown  by 
parol  when  no  record  of  them  has 
been  made.  Zalesky  v.  Iowa,  etc.  Co., 
102  Iowa,  512  (1897).  In  an  action 
by  a  foreign  corporation,  oral  proof 
of  the  corporate  books,  papers,  and 
records,  in  the  possession  of  the  cor- 
poration outside  the  state,  is  not  ad- 
missible in  its  behalf.  Mandel  v. 
Swan,  etc.  Co.,  154  111.  177  (1895). 
Query,  whether,  under  the  statutes  of 
Tennessee  requiring  the  board  of  di- 
rectors to  keep  a  full  and  true  record 
of  all  their  proceedings,  an  authoriza- 
tion of  a  mortgage  is  legal  where  no 
such  record  of  the  authorization  is 
made?  Lowry  Banking  Co.  r.  Empire 
Lumber  Co.,  91  Ga.  624  (1893).  Even 
though  the  resolutions  authorizing  a 
mortgage  were  oral,  and  no  written 
record  was  made,  yet  they  may  be 
proved     to     sustain     the     mortgage. 
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of  all  that  is  contained  in  the  corporate  books,  is  considered  else- 
where.^ The  books,  of  course,  are  not  admissible  as  evidence  against 
strangers  dealing  with  the  corporation.^  Where  there  is  no  statute 
or  by-law  requiring  a  private  corporation  to  keep  a  minute-book,  it 
seems  that  the  certificate  of  the  secretary  under  the  corporate  seal 
that  a  resolution  was  passed  cannot  bo  questioned  by  any  one  claim- 
ing under  or  through  the  corporation.^  Minutes  or  resolutions 
entered  in  the  books  of  the  corporation  may  constitute  a  contract,  or 
sufficient  evidence  of  a  contract  to  satisfy  the  statute  of  frauds, 
and  even  a  third  party  may  be  entitled  to  the  benefits  of  such  con- 
tract.'*   Wlien  a  corporation  denies  that  an  employee  was  author- 


Boggs  V.  Lakeport,  etc.  Assoc,  111 
Cal.  354  (1896).  Where  the  secretary 
Is  dead,  and  his  memoranda  of  the 
minutes  cannot  be  found,  and  no 
record  has  been  made,  the  minutes 
may  be  proved  by  parol.  New  Boston, 
etc.  Co.  V.  Saunders,  67  N.  H.  249 
(1892).  Resolutions  of  the  board  may 
be  shown  by  parol  where  only  a  part 
of  the  business  has  been  entered  in 
the  minutes.  Cameron  v.  First,  etc. 
Bank,  34  S.  W.  Rep,  178  (Tex.  1896). 
The  acts  and  resolutions  of  the  direct- 
ors, if  not  recorded,  may  be  proved 
by  parol.  Langsdale  v.  Bonton,  12 
Ind.  467  (1859);  Bay,  etc.  Assoc,  v. 
Williams,  50  Cal.  353  (1875).  Min- 
utes not  signed  by  the  chairman  are 
not  evidence  of  a  call;  nor  is  a  sub- 
sequent ratification  of  those  minutes. 
Cornwall,  etc.  Co.  v.  Bennett,  5  H.  & 
N.  423  (1860).  See  117  N.  W.  Rep.  300. 

1  See  §  727,  infra. 

2  See  §  727,  infra. 

3  Prentiss,  etc.  Co.  v.  Godchaux,  66 
Fed.  Rep.  234  (1894).  A  certified  copy 
of  resolutions  sent  to  a  mortgagee, 
and  authorizing  a  mortgage,  are  suffi- 
cient proof  without  proving  loss  of 
the  corporation  records.  Purser  v. 
Eagle  Lake,  etc.  Co.,  Ill  Cal.  139 
(1896).  A  person  purchasing  a  mort- 
gage from  a  savings  bank  through,  its 
treasurer  and  secretary  may  rely 
upon  a  copy  of  a  resolution  passed  by 
the  trustees  authorizing  such  sale,  and 
duly  signed  by  the  secretary.  So 
though  the  secretary  had  intentionally 
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made  the  copy  different  from  the  orig- 
inal. Whiting  V.  Wellington,  10  Fed. 
Rep.  810  (1882).  A  copy  of  the  di- 
rectors' resolution  is  evidence,  not 
when  merely  certified  to  by  the  secre- 
tary, but  when  sworn  to  by  him.  Hal- 
lowell,  etc.  Bank  v.  Hamlin,  14  Mass. 
178  (1817).     See  also  §  713a,  supra. 

4  Washer  v.  Independence,  etc.  Co., 
142  Cal.  702  (1904).  Where  a  signed 
copy  of  a  resolution  of  the  board  of 
directors  selling  certain  corporate 
lands  was  handed  to  the  vendee  this 
satisfies  the  statute  of  frauds.  West- 
ern, etc.  Co.  V.  Kalama,  etc.  Co.,  42 
Wash.  620  (1906).  A  resolution  of 
the  board  of  directors,  even  though 
entered  on  the  minutes,  authorizing 
the  president  to  sell  the  real  estate 
of  the  corporation,  does  not  satisfy 
the  statute  of  frauds.  Cumberland, 
etc.  R.  R.  V.  Shelbyville,  etc.  R.  R., 
117  Ky.  95  (1903).  A  resolution  of 
municipal  authorities  for  supplying 
water  may  take  the  contract  out  of 
the  statute  of  frauds  relative  to  sales 
of  merchandise,  but  not  until  such 
resolution  has  been  made  known  to 
the  other  party  and  accepted  by  the 
latter.  Mayor,  etc.  v.  Town  of  Harri- 
son, 71  N.  J.  L.  69  (1904).  A  resolu- 
tion of  the  board  of  directors  may  be 
sufficient  evidence  of  a  contract  rela- 
tive to  land.  Newport  News.  etc.  Co. 
V.  Newport  News,  etc.  Ry.,  97  Va.  19 
(1899).  The  corporate  record  of  the 
vote  of  the  directors  and  the  signa- 
ture of  the  recording  officer  satisfies 
71 


§  715.] 


HOW  CORPORATE  CONTRACTS  ARE  MADE. 


[CH.  XLin. 


ized  to  make  a  contract  for  it,  its  officers  may  be  examined  before 
trial,  but  its  books  and  minutes  need  not  be  produced  unless  it  is 
shown  that  they  contain  entries  relating  to  that  f  act.^ 

§  715.  Executive  committee. — There  formerly  was  some  doubt 
as  to  whether  the  powers  of  a  board  of  directors  might  be  dele- 
gated to  an  executive  committee.  The  right  of  the  board  of  direct- 
ors to  delegate  to  agents  generally  the  transaction  of  the  ordinary 
and  routine  business  of  the  corporation  is  unquestioned,  and  indeed 
is  absolutely  necessary.^  But  in  matters  involving  discretion  there 
are  decisions  to  the  effect  that  the  directors  cannot  delegate  that 
discretion.^     The  clear  weight  of  authority,  however,  holds  that  the 

the  statute  of  frauds  a^  to  answering  21  N.  H.  149  (1850).  A  corporation 
for  the  debts  of  another.  Lamkin  v.  owning  water-works  outside  of  a  city 
Baldwin,  etc.  Co.,  72  Conn.  57  (1899).  may  agree  to  furnish  water  to  one 
An  entry  on  the  corporate  minutes  of  inside  the  city,  the  general  distribu- 
a  resolution  to  form  a  corporate  con-  tion  of  the  water  to  be  under  the  joint 
tract  is  sufficient  on  notice  of  the  control  of  two  agents,  each  corpora- 
same  to  the  other  party,  and  suffices  tion  appointing  one  and  the  profits  to 
to  form  the  contract.  It  satisfies  the  be  divided  equally.  San  Diego  Water 
statute  of  frauds.  Argus  Co.  v.  Mayor,  Co.  v.  San  Diego  Flume  Co.,  108  Cal. 
etc.,  55  N.  Y.  495  (1874).  An  entry  549  (1895).  Directors  may  authorize 
on  the  directors'  minute-book,  duly  two  of  their  number  to  execute  cor- 
signed,  is  sufficient  to  prevent  a  con-  porate  notes  to  a  person.  Leavitt  v. 
tract  being  void  by  the  statute  of  Oxford,  etc.  Co.,  3  Utah,  265  (1883). 
frauds.  Jones  v.  Victoria,  etc.  Co.,  Or  appoint  an  agent  to  execute  a  deed. 
L.  R.  2  Q.  B.  D.  314  (1877).  If  on  Arms  v.  Conant,  36  Vt.  744  (1864). 
production  of  the  books  no  resolution  "Where  various  corporations  appoint  a 
is  found,  proof  of  acts,  etc.,  may  be  committee  to  carry  on  litigation,  they 
given.  Melledge  v.  Boston,  etc.  Co.,  are  each  liable  for  the  attorneys'  fees, 
59  Mass.  158,  179  (1849).  See  also  the  attorneys  having  no  knowledge  of 
§  721  infra  and  note  3,  p.  2264  supra.  a  limitation  of  the  powers  of  the  com- 

1  Wood  V.  Mott  Iron  Works,  114  N.  mittee  in  the  matter.  Prindle  v. 
Y.  App.  Div.  108  (1906).  See  §519,  Washington  L.  Ins.  Co.,  73  Hun,  448 
supra,  covering  many  phases  of  this  (1893);  aff'd,  149  N.  Y.  614.  Directors 
subject.  having  power  to  fix  the  rates  of  their 

2  The  corporation  may  authorize  its  railroad  may  delegate  that  power  to 
president  to  sell  and  assign  its  nego-  agents.  Manchester,  etc.  R.  R.  v.  Fisk, 
liable  paper.  Stevens  v.  Hill,  29  Me.  33  N.  H.  297  (1856).  See  also  many 
133  (1848);  Northampton  Bank  v.  cases  in  the  following  sections  of  this 
Pepoon,  11  Mass.  288  (1814).     Nearly  work.     See  also  §  712,  supra. 

all  corporate  acts  are  done  by  means  3  The   directors   of   a   New    Jersey 

of  subordinate  agents.     Such  delega-  holding  corporation  owning  a  major- 

tions  of  authority  are  necessary.     See  ity  of  the  stock  of  a  New  York  in- 

Manchester  Ry.  v.  Fisk,  33  N.  H.  297  surance    company    cannot    place    the 

(1856).     Difficulty  occurs  in  defining  stock  in  a  voting  trust  for  a  period 

the  line  which  separates  powers  that  of  years,  because  it  is  the  duty  of  such 

may  be   delegated   from   those   which  directors  to   manage  and  control  the 

may  not  be.     See  Lyon  v.  Jerome,  26  property   of   the   corporation    instead 

Wend.   485    (1841);    Gillis  v.   Bailey,  of  delegating  such  control  to  outside 
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powers  of  a  board  of  directors  may  be  delegated  to  an  executive  com- 
mittee of  that  board,  and  the  acts  and  contracts  of  such  a  com- 
mittee may  be  made  binding  on  the  corporation.^ 

individuals.  Knickerbocker,  etc.  Co.  laudon,  3  La.  568  (1832).  Cf.  Morse, 
V.  Voorhees,  100  N.  Y.  App.  Div.  414  Banks  and  Banking,  108.  Directors 
(1905).  Where  subscribers  to  the  having  pow^er  to  purchase  stock  can- 
stock  of  a  proposed  telephone  corpo-  not  delegate  that  power  to  a  general 
ration  authorize  a  committee  of  nine  manager.  No  ratification  arises  from 
to  purchase  material  and  incorporate,  the  fact  that  the  purchase  was  entered 
and  five  of  the  committee  in  opposi-  on  the  books.  Cartmell's  Case,  L.  R. 
tion  to  four  do  purchase  and  incor-  9  Ch.  691  (1874).  A  corporation  by 
porate,  the  minority  are  not  bound  the  action  of  its  board  of  directors 
by  their  action.  Mt.  Carmel,  etc.  Co.  and  consent  of  all  its  stockholders 
V.  Mt.  Carmel,  etc.  Co.,  119  Ky.  461  may  agree  that  a  certain  percentage  of 
(1905).  Directors  cannot  delegate  to  its  profits  shall  be  paid  annually  to 
two  of  their  number  the  question  of  a  person  for  services  already  rendered 
whether  a  conditional  subscription  to  by  him.  In  a  suit  by  him  to  enforce 
shares  should  be  accepted.  Howard's  such  agreement  and  asking  an  injunc- 
Case,  L.  R.  1  Ch.  561  (1866).  Two  tion  against  any  sales  of  stock,  ex- 
directors  acting  as  agents  to  receive  cept  with  notice  of  such  agreement, 
calls  have  no  power  to  waive  a  for-  stockholders  are  necessary  parties  de- 
feiture  of  stock  and  receive  the  calls  fendant.  Such  an  agreement  is  not 
thereon.  Card  v.  Carr,  1  C.  B.  (N.  S.)  an  exclusion  of  future  boards  of  di- 
197  (1856).  Directors  cannot  dele-  rectors  from  the  management  of  the 
gate  to  a  committee  the  power  to  for-  company.  Dupignac  r.  Bernstrom,  76 
feit  and  sell  stock  for  non-payment  N.  Y.  App.  Div.  105  (1902).  See  also 
of  calls.     York,  etc.  R.  R.  v.  Ritchie,  §  534,  supra. 

40  Me.  425    (1855).     A  Pennsylvania  i  An   executive  committee   may   be 

railroad  corporation  cannot  authorize  appointed  under  the  statutory  power 

its  board  of  directors  to  delegate  to  of  the  company  "to  appoint  such  sub- 

an   executive  committee  the   location  ordinate   officers    and    agents   as   the 

of    the    route.      Weidenfeld   v.   Sugar,  business  of  the  corporation  shall  re- 

etc.   R.  R.,   48  Fed.  Rep.  615    (1892).  quire."    The  executive  committee  may 

In    Gillis    r.    Bailey,    21    N.    H.    149  delegate  to   one  of  their  number  the 

(1S50),   it  was  held  that  a  board  of  indorsing    of    checks,    etc.      Sheridan, 

directors    could    not    delegate    to    an  etc.  Light  Co.  v.  Chatham  Nat.  Bank, 

agent    the    power    to    lease    various  127  N.  Y.  517  (1891).    A  contract  be- 

pieces  of  property  owned  by  the  cor-  tween    two   railroads,   by    which   one 

poration.    Power  to  make  assessments  was  given  the  right  to  run  over  the 

cannot  be  delegated  by  the  directors,  tracks  of  the  other,  is  legal,  although 

Farmers',    etc.    Ins.    Co.    v.   Chase,   56  it  is  executed  by  the  authority  only 

N.  H.  341   (1876);    Silver  Hook  Road  of    the    executive    committee    and    of 

r.  Greene,  12  R.  I.  164  (1878),  where  a   meeting   of    the    stockholders,    the 

the  delegation  was  to  the  treasurer,  court  saying  the  determination  of  the 

But  see  Read  v.  Memphis,  etc.  Co.,  9  management  of  the  corporate  affairs 

Heisk.     (Tenn.)     545     (1872),    where  rests  with   its  stockholders,  and  that 

such  delegation  to  the  president  was  the    stockholders    had    the    power   to 

upheld.      Cf.    Lindley,    Companies,    p.  authorize   the   board    of   directors    to 

156.     The  directors'  duty  to  pass  on  delegate  the   power  to  the   executive 

paper  offered  for  discount  cannot  be  committee    to    do    any    and    all    acta 

delegated  in  Louisiana.     Percy  v.  Mil-  which  the  board  itself  was  authorized 
(143)                                           2273 
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The  majority  of  tlie  directors  cannot,  however,  exclude  the  minor- 

itj  from  the  meetings  and  from  being  heard,  by  delegating  power 

to  do.  Union,  etc.  Ry.  v.  Chicago,  etc.  company  and  conduct  and  transact 
Ry.,  163  U.  S.  564,  597  (1896),  aff'g  its  business,  he  is  the  same  as  an 
51  Fed.  Rep.  309  (1892),  and  47  Fed.  executive  committee  or  general  man- 
Rep.  15  (1891).  See  also  Black  River  ager  or  managing  director,  and  his 
Imp.  Co.  V.  Holway,  85  Wis.  344  acts  bind  the  company,  even  though 
(1893),  and  Hoyt  v.  Thompson's  Ex-  there  was  no  formal  vote  giving  him 
ecutor,  19  N.  Y.  207  (1859),  where  authority.  York  v.  Mathis,  68  Atl. 
the  committee  consisted  of  any  five  Rep.  746  (Me.  1907).  Where  a  meet- 
or  more  directors  who  attended  meet-  ing  of  the  board  of  directors  has  been 
ings  of  which  notice  was  given  to  all.  called,  the  executive  committee  can- 
See  also  Hoyt  v.  Shelden,  3  Bosw.  267  not  two  hours  before  such  meeting 
(1858).  A  member  of  the  executive  make  a  contract  for  a  sole  selling 
committee,  who  is  also  practically  the  agency  for  the  entire  output  of  the 
business  agent  of  the  corporation,  may  company  for  five  years.  Commercial, 
agree  that  if  a  sub-contractor  will  not  etc.  Co.  v.  Northampton,  etc.  Co.,  190 
file  a  lien  his  claim  will  be  paid.  Cul-  N.  Y.  1  (1907);  the  court  intimating 
ver  i\  Pocono,  etc.  Co.,  206  Pa.  St.  481  also  that  such  an  unusual  contract 
(1903).  An  executive  committee  of  would  have  been  beyond  the  power 
a  trust  company  cannot  legally  pur-  of  the  executive  committee,  even  if 
chase  for  it  its  own  stock.  Maryland  no  meeting  of  the  board  of  directors 
Trust     Co.     V.     National     Mechanics'  had  been  called. 

Bank,  102  Md.  608  (1906).  An  ex-  The  acts  and  contracts  of  a  de /ac^o 
ecutive  committee  has  no  power  to  executive  committee  were  upheld  in 
make  a  contract  appointing  a  sole  Salem,  etc.  Co.  v.  Lake  Superior,  etc. 
selling  agent  for  five  years  and  giv-  Mines,  112  Fed.  Rep.  239  (1901),  on 
ing  him  six  per  cent,  on  all  goods  the  ground  that  the  corporation  and 
sold  by  him  or  any  one  else.  More-  the  board  of  directors  had  for  a  long 
over  such  a  contract  is  unilateral  and  time  allowed  such  executive  commit- 
not  binding  when  the  agent  does  not  tee  to  act  as  though  it  had  been  regu- 
agree  to  sell  any  goods.  Commercial,  larly  constituted  and  authorized  so 
etc.  Co.  V.  Northampton,  etc.  Co.,  115  to  act.  A  party  dealing  with  a  special 
N.  Y.  App.  Div.  388  (1906);  aff'd,  190  committee  of  the  board  of  directors 
N.  Y.  1.  The  board  of  directors  may  of  a  corporation  must  take  notice  of 
delegate  to  an  executive  committee  the  powers  of  such  committee.  Kel- 
the  power  to  issue  promissory  notes,  sey  v.  New  England,  etc.  Ry.,  60  N.  J. 
First  National  Bank  r.  Com.  Travel-  Eq.  230  (1900);  s.  c,  62  N.  J.  Eq.  742. 
ers'  Assoc,  108  N.  Y.  App.  Div.  78  Where  the  charter  provides  that  the 
(1905);  aff'd,  185  N.  Y.  575,  the  court  business  shall  be  managed  by  three 
intimating,  however,  that  the  board  of  executive  officers  they  may  execute  a 
directors  could  not  delegate  discre-  mortgage,  it  appearing  that  no  direct- 
tionary  powers  to  a  sub-committee,  ors  have  ever  been  elected.  Bell,  etc. 
Where  all  the  stock  is  sold  through  Co.  v.  Kentucky,  etc.  Co.,  106  Ky.  7 
the    executive    committee,    the   stock-  (1899). 

holders  may  be  bound  by  the  false  In  Tempel  v.  Dodge,  89  Tex.  68 
representations  of  such  committee.  (1895),  it  was  held  that  a  corpora- 
Garrett  Co.  v.  Appleton,  101  N.  Y.  App.  tion  had  no  right  to  create  by  its  by- 
Div.  507  (1905);  aff'd,  184  N.  Y.  557.  laws  an  executive  committee  to  exer- 
Where  the  board  of  directors  allow  cise  the  powers  of  the  board  of  direct- 
one  of  their  number   to  manage  the  ors.     "The  managers  might,  undoubt- 
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to  a  committee,  and   "even  if  the  minority  had  a  voice  given  to 
them,  still;  if  there  existed  a  combination  among  the  majority,  be- 


edly,  clothe  a  committee,  in  the  inter- 
vals between  the  sittings  of  the  board, 
with  all  their  own  authority  to  con- 
duct the  ordinary  business  of  the  com- 
pany." But  it  seems  that  this  exec- 
utive committee  cannot  delegate  its 
pow^er  to  one  of  their  number.  Olcott 
V.  Tioga  R.  R.,  27  N.  Y.  546,  558 
(1863).  Where  the  by-laws  authorize 
the  directors  to  transact  business 
through  a  committee,  that  committee 
may  consist  of  one  person.  Re  Tour- 
ine  Co.,  L.  R.  25  Ch.  D.  118  (1883). 
The  by-laws  may  authorize  the  direct- 
ors to  delegate  their  powers  to  a  com- 
mittee. Harris's  Case,  L.  R.  7  Ch.  587 
(1872),  where  the  committee  allotted 
shares.  Directors  may  delegate  to  a 
committee  power  to  sell  corporate 
property,  and  a  mortgage  given  by 
the  committee  is  valid.  Certainly  so 
where  the  board  of  directors  subse- 
quently accepted  the  papers  connected 
with  it.  Burrill  v.  Nahant  Bank,  43 
Mass.  163  (1840).  In  Andres  v.  Fry, 
113  Cal.  124  (1896),  the  contract  of 
the  executive  committee  authorized  to 
purchase  patent-rights  was  declared 
legal.  The  constitution  of  an  incor- 
porated camp^meeting  association  may 
authorize  an  executive  committee  and 
give  it  power  to  make  regulations  as 
to  the  use  of  the  grounds.  Round 
Lake  Assoc,  r.  Kellogg,  141  N.  Y.  348 
(1894).  An  employee  of  a  company 
who  sues  for  services,  under  a  writ- 
ten contract  made  with  the  "chair- 
man" and  "managing  director,"  may 
collect;  their  authority  is  presumed 
as  agents  or  executive  committee. 
Totterdell  r.  Fareham  Brick  Co.,  L.  R. 
1  C.  P.  674  (1866).  In  New  York 
it  is  clearly  held  that  the  directors  of 
a  banking  or  loan  and  trust  company 
may  appoint  an  executive  committee 
and  authorize  it  to  act  for  the  board 
of  directors,  and  that  the  acts  of  this 
committee  are  as  binding,  valid,  and 
effective  as  though  they  had  been  au- 
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thorized  by  the  board  of  directors  di- 
rectly. Palmer  v.  Yates,  3  Sandf.  137 
(1849).  Cf.  Bank  Com'rs  v.  Bank  of 
Buffalo,  6  Paige,  497  (1837).  In 
Bank  of  Columbia  v.  Patterson's 
Adm'r,  7  Cranch,  299  (1813),  the 
right  of  the  directors  to  delegate  their 
power  to  contract  to  a  committee  was 
not  questioned.  Stockholders  cannot 
elect  a  committee  not  consisting  of 
directors  and  compel  the  directors  to 
act  with  that  committee  in  corporate 
matters.  Boot,  etc.  Co.  v.  Dunsmore, 
60  N.  H.  85  (1880).  It  is  fraudulent 
for  an  executive  committee  to  vote 
large  compensation  to  themselves  for 
services  as  promoters.  Blatchford  v. 
Ross,  54  Barb.  42  (1869).  In  St. 
Louis,  etc.  Assoc,  v.  Augustin,  2  Mo. 
App.  123  (1876),  a  loan  committee 
contracted  for  the  corporation.  Where 
the  executive  committee  can  act  only 
when  the  president  is  present,  action 
without  his  presence  is  void.  Corn, 
etc.  Bank  v.  Cumberland,  etc.  Co.,  1 
BobW.  436  (1857).  As  to  committees 
of  municipal  corporations,  see  Dillon, 
Mun.  Corp.,  §§60,  374.  Contracts, 
etc.  by  an  executive  committee  have 
often  been  recognized  as  valid.  See 
Tracy  v.  Guthrie,  etc.  Soc,  47  Iowa, 
27  (1877).  A  stockholder's  request 
to  such  a  committee  to  bring  an  action 
to  remedy  a  corporate  wrong  is  sufh- 
cient.  Hazard  v.  Durant,  11  R.  I.  196 
(1875).  The  committee's  consent  to 
an  arbitration  may  be  ratified  by  the 
company.  Fryeburg  Canal  v.  Frye,  5 
Me.  38  (1827).  Although  a  contract 
is  irregularly  made  by  the  executive 
committee  of  a  corporation,  there 
being  no  notice  and  no  quorum,  yet, 
by  accepting  the  benefits  of  the  con- 
tract afterwards,  the  company  is 
bound.  Metropolitan,  etc.  Co.,  r.  Do- 
mestic, etc.  Co.,  44  N.  J.  Eq.  568 
(1888).  In  Curtis  r.  Leavitt,  15  N.  Y. 
9  (1S57),  a  finance  committee  had  au- 
thorized the  issue  of  bonds.    The  char- 
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fore  that  voice  was  heard,  to  overbear  it,"  the  acts  of  such  a  body- 
would  be  illegal.^  WTiere  the  board  of  directors  delegates  to  a 
committee  the  power  to  act  for  it,  due  notice  of  meetings  of  the 
executive  committee  must  be  given  to  all  its  members,  but  a  ma- 
jority of  the  committee  suffices  to  constitute  a  meeting  and  proceed 
to  business,  and  a  majority  of  that  majority  binds  the  committee, 
the  directors,  and  the  corporation  by  its  vote/ 


There  being  nothing 


ter  required  a  resolution  of  the  board 
of  directors.  The  court  held  that  ac- 
quiescence cured  the  defect.  In  Tay- 
lor V.  Agricultural  Assoc.,  68  Ala.  229 
(1880),  the  executive  committee  was 
provided  for  'by  charter.  A  com- 
mittee authorized  to  settle  with  a 
person  cannot  also  settle  with  a  firm 
in  which  he  is  interested,  but  the 
company  may  ratify.  Merchants',  etc. 
Co.  V.  Rice,  70  Iowa,  14  (1886).  The 
acts  of  the  executive  committee  may 
be  construed  to  be  subject  to  the  ap- 
proval of  the  next  meeting  of  the 
board  of  directors.  Indianapolis,  etc. 
R.  R.  V.  Hyde,  122  Ind.  188^(1890). 
An  executive  committee  having  the 
general  direction  and  superintendence 
of  the  affairs  of  the  company  have  no 
power  to  issue  stock,  the  whole  capi- 
tal stock  being  already  issued.  Ryder 
V.  Bushwick  R.  R.,  134  N.  Y.  83 
(1892),  aff'g  10  N.  Y.  Supp.  748.  A 
person  sued  on  a  tort  cannot  raise 
the  objection  that  the  proceedings  of 
an  executive  committee  or  board  of 
directors  were  irregular,  or  that  stock- 
holders did  not  consent  to  a  contract. 
Farnsworth  v.  Western,  etc.  Co.,  6  N. 
Y.  Supp.  735  (1889).  See  also  Black 
River  Imp.  Co.  r.  Holway,  85  Wis. 
344  (1893). 

1  Great  Western  Ry.  v.  Rushout,  5 
De  G.  &  Sm.  290,  310  (1852). 

2  Burleigh  v.  Ford,  61  N.  H.  360 
(1881);  Metropolitan,  etc.  Co.  v.  Do- 
mestic, etc.  Co.,  44  N.  J.  Eq.  568 
(1888).  Such  also  is  the  case  with 
municipal  corporations.  State  v.  Jer- 
sey City,  27  N.  J.  L.  493  (1859);  Jun- 
kins  V.  Doughty  Falls,  etc.  Dist.  39 
Me.  220  (1855).  The  directors  may 
delegate  to  a  committee  the  power  to 
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procure  plans  and  let  a  contract.  A 
majority  of  that  committee  may  act 
and  bind  the  corporation.  A  third 
party  is  justified  in  acting  on  the 
ostensible  authority  of  the  committee. 
McNeil  V.  Boston  Chamber  of  Com., 
154  Mass.  277  (1891).  The  action  of 
two  out  of  three  of  an  executive  com- 
mittee appointed  under  authority 
from  the  stockholders  is  binding  on 
the  corporation  where  such  action 
pertained  merely  to  ordinary  business. 
Canada-Atlantic,  etc.  Co.  v.  Flanders, 
145  Fed.  Rep.  875  (1906),  where  the 
court  discussed  the  question  of  what 
powers  might  be  delegated  to  an  ex- 
ecutive committee.  Where  one  mem- 
ber of  an  executive  committee  of 
three  orders  material  and  another 
member  sees  the  bills  and  does  not 
object,  the  corporation  is  liable,  and 
even  though  the  by-laws  provide  that 
the  directors  must  assent  before  the 
acts  of  the  executive  committee  are 
binding,  yet  this  restriction  does  not 
apply  to  ordinary  business  where  such 
restriction  has  been  systematically 
ignored.  John  A.  Roebling's  Sons  Co. 
V.  Barre,  etc.  Co.,  76  Vt.  131  (1903). 
A  committee  appointed  by  the  direc- 
tors cannot  act  unless  all  are  present, 
although  a  majority  may  govern.  Re 
Liverpool,  etc.  Assoc,  62  L.  T.  Rep. 
873  (1890).  Where  many  persons  au- 
thorize eight  to  act  as  a  managing 
committee,  those  persons  are  not  lia- 
ble for  debts  contracted  by  a  meeting 
of  six  of  that  committee.  Brown  v. 
Andrew,  13  Jur.  938  (1849).  Power 
to  an  executive  committee  of  direc- 
tors "to  do  all  acts  necessary  for  the 
prosperity"  does  not  authorize  the 
purchase  of  real  estate  by  a  majority 
76 
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in  the  Englisli  statutes  requiring  directors,  it  is  legal  for  an  English 
corporation  to  have  no  directors,  but  to  have  managers,  and  another 
corporation  may  bo  one  of  the  directors  or  may  be  one  of  the  man- 
agers.^ An  auditing  committee  with  the  power  to  pay  or  reject 
claims  have  no  power  to  rescind  or  settle  contracts,  or  determine  tho 
future  action  of  tlie  company.^ 

§  716.  Pj'esident  —  His  power  to  contract  for  the  corporation. — 
The  president  of  a  corporation  has  no  power,  by  reason  of  his  oflice 
alone,  to  buy,  sell,  or  contract  for  the  corporation,  nor  to  control  its 
property,  funds,  or  management.^  His  duty  is  merely  to  preside 
at  meetings  of  the  board  of  directors,  and  to  perfonn  only  such 
other  duties  as  the  by-laws  or  resolutions  of  the  board  of  directors 
may  expressly  authorize.  This  is  a  rule  established  by  tlie  great 
weight  of  authority. 

The  board  of  directors  may  of  course  expressly  authorize  the 
president  to  contract;  or  his  authority  to  contract  may  arise  from 
his  having  assumed  and  exercised  that  power  in  the  past ;  or  the 
corporation  may  ratify  his  contract  or  accept  the  benefits  of  it  and 
thereby  be  bound.  But  the  general  rule  is  that  the  president  can- 
not act  or  contract  for  the  corporation  any  more  than  any  other 
director.  This  question  has  frequently  been  before  the  courts,  and 
many  decisions  have  been  rendered  in  regard  to  it.  A  large  num- 
ber of  the  cases  are  given  in  the  notes  below.^ 

of  the  executive  committee,  nor  is  the  the  award  is  made  does  not  invalidate 

company  bound  by  that  same  majority  the  award.     Republic  of  Colombia  v. 

improving  the  land.    Tracy  v.  Guthrie,  Cauca     Co.,      106      Fed.     Rep.      337 

etc.    Soc,    47    Iowa,    27    (1877).     The  (1901). 

minority  of  the  committee   certainly        i  Re  Buluwayo,  etc.  Co.  Ltd.,  97  L. 

cannot  act.     Trott  v.  Warren,  11  Me.  T.  Rep.  752  (1907). 
227    (1834).     The  managing  commit-        2  Skinner  v.  Walter,  etc.  Co.,  140  N. 

tee  of  an  unincorporated    association  Y.  217    (1893). 

may  legally  resolve  that  checks  signed        3  Quoted  and  approved  in  Groeltz  v. 

by  any  three  of  them  shall  bind  all.  Armstrong,    etc.    Co.,    115    Iowa,    602 

Maitland's  Case,  4  De  G.,  M.  &  G.  769  (1902). 

(1853).    The  executive  committee  can-        4  Federal  Courts:   In  the  case  of  De 

not   delegate  their  powers  to  one  of  La     Vergne,     etc.     Co.     v.     German, 

their  number.     Cook  v.  Ward,  L.  R.  2  etc.    Inst,    175    U.    S.    40     (1899),    a 

C.  P.  D.  225    (1877).     See  also  Lyon  contract    was    made    by    which    the 

r.  Jerome,  26  Wend.  485  (1841),  where  president    of   an   Illinois   manufactur- 

canal    commissioners   delegated   their  ing    corporation    sold    all    its    assets 

powers  to  an  engineer.     One   of  two  to    a    rival    New    York    corporation, 

supervisors  cannot  contract.     Cooper  and   all    the   shares  of   stock    in   the 

V.    Lampeter,     8    Watts     (Pa.),     125  Illinois   corporation   were   also   deliv- 

(1839).     A  committee  of  arbitration  ered    to   the   New    York   corporation, 

may  act  by  a  majority  vote  unless  the  The  court  held  the  transaction  to  be 

agreement    provides    otherwise.      The  illegal  on  the  ground  that  the  presi- 

resignation  of  one  member  just  before  dent  was  not  authorized  to  sell   the 
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The  question  seems  to  have  arisen  in  many  forms,  and  the  great 

weight  of  authority  holds  that  a  president  has  no  inherent  power  to 

the  president  of  a  bank  to  a  surety 
company  in  order  to  obtain  a  bond 
from  the  cashier  do  not  bind  the  bank. 
United    States,    etc.    Co.   v.   Muir,    115 


assets,  and  that  on  the  other  hand 
the  New  York  corporation  was  pro- 
hibited by  its  charter  from  purchas- 
ing stock  in  other  corporations.  The 
president  of  a  bank  has  no  implied 
power  to  borrow  money  for  it. 
Western  Nat.  Bank  v.  Armstrong,  152 
U.  S.  346  (1893).  The  president  has 
no  authority  to  direct  the  treasurer 
to  refuse  to  receive  payments  of  sub- 
scriptions. Potts  V.  Wallace,  146  U. 
S.  689  (1892).  The  president  and 
cashier  cannot  agree  with  an  indorser 
that  he  will  not  be  held  liable.  Bank 
of  U.  S.  V.  Dunn,  6  Pet.  51  (1832); 
Bank  of  Metropolis  v.  Jones,  8  Pet.  12 
(1834).  The  president  has  no  power 
to  change  a  purchase  of  property  into 
a  lease  of  property.  In  re  Cullman, 
etc.  Assoc,  155  Fed.  Rep.  373  (1907). 
The  president  has  no  power  to  convey 
the  lands  of  the  company  and  a  forged 
resolution  giving  him  power  does  not 
sustain  the  deed,  it  being  shown  also 
that  he  had  not  been  accustomed  to 
sell  corporate  lands  and  that  the 
oflBcers  and  stockholders  knew  noth- 
ing of  the  sale.  Ansley,  etc.  Co.  v. 
Western,  etc.  Co.,  152  Fed.  Rep.  841 
(1907).  The  president  of  a  news- 
paper corporation  is  not  personally 
liable  in  damages  for  a  libel  pub- 
lished in  the  newspaper,  even  though 
he  was  editor  in  chief  and  the  prin- 
cipal stockholder,  it  appearing  that 
he  had  no  personal  knowledge  of  the 
publication  before  it  was  made.  Fol- 
well  V.  Miller,  145  Fed.  Rep.  495 
(1906).  A  pledgee  in  good  faith  of  the 
bonds  of  a  corporation  from  its  presi- 
dent and  secretary  acting  for  the  cor- 
poration is  protected.  Kirkpatrick  v. 
Eastern,  etc.  Co.,  135  Fed.  Rep.  146 
(1904);  aff'd,  137  Fed.  Rep.  387.  The 
president  of  a  bank  has  no  authority 
to  agree  with  the  pledgor  of  stock  to 
the  bank  that  it  would  not  be  sold  in 
liquidation  of  the  debt.  Arbogast  v. 
Ameri(;an,  etc.  Bank,  125  Fed.  Rep. 
518     (1903).      Misrepresentations    by 


Fed.  Rep.  264  (1902).  The  president 
of  a  railroad  company  has  no  inherent 
authority  to  negotiate  a  loan  of  $150,- 
000  and  agree  to  pay  ten  per  cent, 
thereof  as  brokerage.  Tobin  v.  Roar- 
ing, etc.  R.  R.,  86  Fed.  Rep.  1020 
(1898).  The  president  has  no  power 
to  assign  a  patent  belonging  to  the 
company  to  pay  a  corporate  debt 
where  there  is  no  meeting  of  the 
board  of  directors  to  authorize  the 
same.  Kansas,  etc.  Co.  v.  Devol,  72 
Fed.  Rep.  717  (1896).  The  president 
of  a  national  bank  has  no  power  in- 
herent in  his  office  to  execute  a  note 
in  the  name  of  the  bank.  National 
Bank,  etc.  v.  Atkinson,  55  Fed.  Rep. 
405  (1893).  "It  is  now  well  settled 
that  the  executive  officers  of  national 
banks  may  legitimately,  in  the  usual 
course  of  banking  business,  and  with- 
out special  authority  from  their 
boards  of  directors,  rediscount  their 
own  discounts  or  otherwise  borrow 
money  for  the  bank's  use."  Cherry 
V.  City  Nat.  Bank,  144  Fed.  Rep.  587 
(190G).  The  president  and  man- 
aging agent  renders  his  corporation 
liable  for  a  bonus  of  stock  in  another 
corporation  which  he  gives  secretly 
and  corruptly  to  the  agent  of  the  lat- 
ter corporation  in  order  to  get  a  con- 
tract for  the  former  corporation. 
Grand  Rapids,  etc.  Co.  v.  Cincinnati, 
etc.  Co.,  45  Fed.  Rep.  671  (1891), 
holding  the  former  corporation  liable 
for  the  par  value  of  the  stock,  inas- 
much as  it  was  the  original  issue  of 
that  stock.  The  president  has  no 
power  to  execute  a  mortgage.  Cor- 
bett  V.  Woodward,  5  Sawyer,  403 
(1879);  s.  c,  6  Fed.  Cas.  531. 

Alabama:  The  president  has  no  au- 
thority to  sell  corporate  property. 
Drennen  &  Co.  v.  Jasper  Inv.  Co.,  45 
S.  Rep.  157   (Ala.   1907).     Where  the 
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represent  or  contract  for  the  corporation. 


to  presiding  and  to  voting  as  a 


director. 


His  duties  arc  confined 
Tlio  fact,  however,  that 


corporate  seal  is  not  attached  to  a 
mortgage  the  authority  of  the  presi- 
dent to  execute  it  must  be  shown. 
American,  etc.  Assoc,  v.  Smith,  122 
Ala.  502  (1899).  The  president  has 
no  authority  to  discharge  the  secre- 
tary, who  was  elected  by  the  board  of 
directors.  Mobile,  etc.  R.  R.  v.  Owen, 
121  Ala.  505  (1899).  The  president 
has  no  inherent  authority.  Brush, 
etc.  Co  V.  City,  etc.  Montgomery,  114 
Ala.  433  (1897);  Mobile,  etc.  Ry.  v. 
Gilmer,  85  Ala.  422  (1888).  The  pres- 
ident of  a  company  cannot  agree  for 
it  to  redeem  certain  outstanding 
claims  against  it— "labor  tickets." 
Stanley  v.  Sheffield,  etc.  Co.,  83  Ala. 
260  (1888). 

Arkansas:  The  president  has  no 
power  by  contract  to  sell  the  entire 
assets  of  the  company.  Ft.  Smith, 
etc.  Co.  V.  Baker,  105  S.  W.  Rep.  591 
(Ark.  1907).  A  defense  that  the  officers 
were  not  authorized  to  execute  a  con- 
tract must  be  pleaded.  Simon  v. 
Calfee,  80  Ark.  65  (1906).  The  pres- 
ident has  no  authority  to  make  the 
corporation  a  partner  in  a  copartner- 
ship. Dixie,  etc.  Co.  v.  Morris,  79 
Ark.  113  (1906).  The  president  and 
secretary  have  no  inherent  power  to 
execute  notes  in  the  name  of  the  cor- 
poration. Estes  V.  German  Nat.  Bank, 
62  Ark.  7  (1896). 

California:  The  president  has  no 
authority  to  sell  the  output  of  the 
corporation.  Northwestern,  etc.  Co. 
V.  Whitney,  89  Pac.  Rep.  981  (Cal. 
1907).  Where  without  the  knowledge 
of  the  board  of  directors  the  president 
purchases  from  a  corporation  notes 
which  it  owns  and  endorses  the  cor- 
porate name  thereon,  the  corporation 
cannot  be  held  liable  on  such  endorse- 
ment. Smith  V.  Pacific,  etc.  Works, 
145  Cal.  352  (1904).  The  president 
and  secretary  have  no  power  to  make 
a  contract  by  which  the  corporation 
issues  certain  stock  and  agrees  to  take 


it  back  within  a  certain  time  and  to 
pay  the  equivalent  of  dividends  there- 
on in  the  meantime.  Fontana  v.  Pa- 
cific, etc.  Co.,  129  Cal.  51  (1900).  The 
president  cannot  bind  the  corporation 
by  his  agreement  that  it  will  pay  the 
debts  of  a  person.  Hamilton  v.  Bates, 
35  Pac.  Rep.  304  (Cal.  1893).  A  presi- 
dent has  no  inherent  power  to  execute 
a  mortgage.  Alta  Silver  Min.  Co.  v. 
Alta  Placer  Min.  Co.,  78  Cal.  629 
(1889).  The  president  of  a  ditch 
company  has  no  power  to  exchange 
half  of  its  ditch  for  half  of  the  ditch 
of  another  company.  Bliss  v.  Kaweah, 
etc.  Co.,  65  Cal.  502  (1884).  The 
president  and  a  director  of  a  miners' 
water  supply  company  have  no  power 
to  purchase  land  for  an  extension  of 
the  works,  but  the  board  of  directors 
may  ratify  the  purchase.  Blen  v. 
Bear,  etc.  Co.,  20  Cal.  602   (1862). 

Colorado:  Where  two  officers  jointly 
are  authorized  to  make  leases,  the 
terms  of  the  lease,  when  once  fixed  by 
them,  cannot  be  changed  without  the 
consent  of  the  board  of  directors. 
Aliunde,  etc.  Co.  v.  Arnold,  16  Col. 
App.  542   (1901). 

Connecticut :  A  dentist  cannot  avoid 
payment  for  goods  which  he  buys  of 
a  corporation  by  setting  up  that  he 
was  to  make  payment  in  professional 
services  to  the  president  and  his  fam- 
ily, such  agreement  not  being  known 
to  the  board  of  directors.  Bowditch, 
etc.  Co.  f.  Jones,  74  Conn.  149  (1901). 
Where  an  executor  is  president  of  a 
corporation,  no  formal  demand  for 
payment  of  a  claim  by  the  corporation 
against  the  estate  need  be  made. 
Brown  v.  Brown,  58  Conn.  85   (1889). 

Florida:  The  president  of  a  private 
corporation  may  employ  an  agent  to 
negotiate  for  a  sale  of  a  part  of  its 
property.  Skinner  Mfg.  Co.  v.  Dou- 
ville,  44  S.  Rep.  1014  (Fla.  1907). 

Georgia:  The  presumption  that  the 
president  was  authorized  to  execute  a 
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he  is  almost  always  tlie  corporate  officer  who  is   directed  to  sign 


Kansas:  The  president  and  cashier 
cannot  even  conjointly  sell  the  safe  of 
a  bank.  Asher  v.  Sutton,  31  Kan.  286 
(1884). 

Kentucky:  The  president  has  no 
power  to  authorize  an   agent  to  sell 


corporate  note   does  not  arise  where 

the  instrument  on  its  face  is  not  for 

corporate    purposes    in    the    ordinary 

course  of  corporate  business.    Capital, 

etc.  Co.  V.  Jackson,  59   S.  E.  Rep.  92 

(Ga.  1907).    The  president  of  a  bank 

has  no  power  to  agree  that  the  maker    the  land  of  the  company.     New  Glas- 

of  a  note  need  not  pay  it.     Swindell    gow,  etc.  Co.  v.  Shaw,  99   S.  W.  Rep. 

&  Co.  r.  Bainbridge,  etc.  Bank,  60  S.    661    (Ky.   1907).     A  chattel  mortgage 

E.  Rep.  13  (Ga.  1908).  executed  by  the  president  and  secre- 

Idaho:  The  president  and  secretary  tary  and  purporting  to  be  executed 
have  no  power  to  sell  the  property  of  by  the  corporation  is  presumed  to  be 
the  corporation  or  to  authorize  any-  legal.  Burkamp  v.  Healey,  72  S.  W. 
body  else  to  sell  it.  Johnson  v.  Sage,  Rep.  759  (Ky.  1903).  The  president 
4  Idaho,  758    (1896).  and  secretary  have  no  inherent  power 

Indiana:  The  president  of  a  mining  to  execute  a  corporate  mortgage.  Ma- 
company  has  power  to  employ  a  physi-    son,  etc.  Co.  v.  Metcalfe  Mfg.  Co.,  44 


cian  to  attend  to  an  injured  employee. 
Cushman  v.  Cloverland,  etc.  Co.,  83  N. 
E.  Rep.  390  (Ind.  1908).  Even  though 
the  president  buys  pipe  for  the  com- 
pan5^  yet  if  he  bought  it  in  his  in- 
dividual capacity  he  may  sell  it,  al- 
though he  may  have  to  accoimt  to 
the  corporation  for  his  profit.  Tevis 
V.  Hammersmith,  84  N.  E.  Rep.  337 
(Ind.  1908).  The  president  has  no  in- 
herent power  to  sign  and  issue  a  cor- 
porate note.  Elkhart,  etc.  Co.  v.  Tur- 
ner,  84  N.  E.   Rep.   812    (Ind.   1908). 


S.  W.  Rep.  629  (Ky.  1898).  The 
president  of  a  bank  has  no  power  to 
compromise  a  debt  due  to  it  from  an 
insolvent  firm.  Wheat  v.  Bank  of 
Louisville,  5  S.  W.  Rep.  305  (Ky. 
1887).  The  president  cannot  employ 
workmen.  Mt.  Sterling,  etc.  Co.  v. 
Looney,  1  Mete.   (Ky.)   550  (1858). 

Louisiaiia:  The  president  has  no 
power  to  consent  to  the  appointment 
of  a  receiver  and  to  waive  legal  notice. 
Saxon  V.  Southwestern,  etc.  Co.,  113 
La.    637    (1904).     The   president   and 


The  president  has  no  implied   power    secretary  have  no  power  to  employ  a 


to  mortgage  the  corporate  property. 
National  State  Bank  v.  Vigo,  etc. 
Bank,  141  Ind.  352  (1895). 

loiva:  The  president  of  a  bank 
has  no  power  to  modify  the  cashier's 
bond  where  by  statute  such  bond  was 
controlled  by  the  board  of  directors. 
Ida  county,  etc.  Bank  v.  Seidensticker, 
92  N.  W.  Rep.  862  (Iowa,  1902). 
Where  a  corporation  is  sued  on  a  note, 
and  it  denies  that  the  president  had 
authority  to  sign  the  note,  such  au- 
thority must  be  proved.  Marshall,  etc. 
Co.  '>-.  Oren,  etc.  Co.,  117  Iowa,  157 
(1902).  The  president  of  a  railroad 
corporation  has  no  power  to  let  a  con- 
struction contract.  Templin  v.  Chi- 
cago, etc.  Ry.,   73   Iowa,  548    (1887); 


broker  to  purchase  real  estate  for  the 
company,  and  hence  neither  party  is 
bound  by  a  purchase  made  by  the 
broker.  Jaclvson  Brewing  Co.  v.  Can- 
ton, 43  S.  Rep.  454  (La.  1907).  Inas- 
much as  the  president  of  a  corpora- 
tion has  no  inherent  authority  to  is- 
sue its  stock,  the  corporation  is  not 
liable  if  he  issues  fraudulent  stock, 
the  president  having  kept  the  money 
received  for  the  stock,  and  it  ap- 
pearing that  the  forged  certificates  did 
not  even  resemble  the  genuine  stock, 
and  that  the  signatures  of  the  secre- 
tary and  treasurer  had  been  forged  by 
the  president.  Rogers  v.  Southern 
Fiber  Co.,  44  S.  Rep.  442  (La.  1907). 
Maine:   The   president   has   no   im- 


Griffith  V.  Chicago,  etc.  R.  R.,  74  Iowa,    plied    authority   to    sell   the    treasury 
85  (1888).  stock.     Camden   Land   Co.    v.   Lewis, 
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the  corporate  contracts  that  have  been  autliorized  by  the  board  of 
directors  has  led  to  an  cnhnrgonicnt  of  his  importance  as  a  corporate 


101  Me.  78  (1905).  Where  the  cor- 
poration is  merely  an  intermediary  of 
title  to  a  note,  less  strict  proof  is 
required.  Brown  v.  Donnell,  49  Me. 
421  (.18G0). 

Maryland:  The  president  of  a 
church  corporation  has  no  power  to 
purchase  lumber  for  it  to  rebuild. 
East  Baltimore,  etc.  Co.  r.  K'Nessett, 
etc.,  100  Md.  125   (1904). 

Massachusetts:  An  offer  of  a  corpo- 
ration to  sell  out  in  consideration  of 
stock  in  another  corporation,  the  lat- 
ter to  pay  all  existing  debts,  is  not 
enforceable  by  the  former  company 
where  the  latter  company  accepted  the 
offer  on  condition  that  the  debts 
should  not  exceed  a  certain  amount. 
Not  even  the  assent  of  the  president 
of  the  former  company  to  the  condi- 
tion is  sufRcient.  Bi-Spool,  etc.  Co.  r. 
Acme  Mfg.  Co.,  153  Mass.  404  (1891). 
The  president  of  a  lumber  company 
has  no  power  to  employ  a  general 
agent  in  another  part  of  the  country. 
The  latter  can  hold  the  company  lia- 
ble for  his  salary  only  by  proving  that 
at  least  a  majority  of  the  directors 
knew  thereof  and  acquiesced.  Mur- 
ray r.  Nelson  Lumber  Co.,  143  Mass. 
250  (1887).  The  president,  treasurer 
and  general  manager  cannot  give  a 
mortgage.  England  v.  Dearborn,  141 
Mass.  590  (1886).  Where  he  is  au- 
thorized to  discharge  one  mortgage, 
the  company  is  net  bound  by  his  mis- 
take in  discharging  two  mortgages. 
Smith  V.  Smith,  117  Mass.  72  (1875). 
The  president  of  a  bank  has  no  power 
to  sell  and  assign  a  note  held  by  it. 
Hallowell,  etc.  Bank  v.  Hamlin,  14 
Mass.  178   (1817). 

Michigan:  Merely  proving  the  sig- 
nature of  a  corporation  to  a  note  by 
proving  that  it  was  signed  by  the 
president,  secretary  and  treasurer  is 
not  sufficient.  Gould  i\  Gould  &  Co. 
134  Mich.  515  (1903).  The  fact  that 
a  person  buying  land  is  president  of  a 
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company  and  gives  a  draft  on  the 
company  in  part  payment  does  not 
make  it  a  purchase  by  the  company 
for  which  it  is  liable.  Re  Seymour, 
83  Mich.  496  (1890).  The  president, 
treasurer  and  general  manager  cannot 
give  accommodation  or  renewal  notes. 
McLellan  v.  Detroit,  etc.  Works,  56 
Mich.  579  (1885).  A  president  of  a 
bank  cannot  agree  that  sureties  on 
paper  given  to  the  bank  will  not  be 
held  liable.  First  Nat.  Bank  v.  Ben- 
nett, 33  Mich.  520  (1876). 

Minnesota:  The  president  has  no 
authority  to  increase  the  price  of 
construction  work.  Grant  v.  Duluth, 
etc.  Ry.,  66  Minn.  349  (1896).  A  di- 
rector is  liable  to  his  bank  on  a  note 
given  to  it  by  him,  although  the  pres- 
ident, who  has  purchased  stock  of  the 
director,  cancels  the  note  in  payment 
for  the  stock  and  considers  himself 
indebted  to  the  bank  for  that  amount. 
There  was  no  ratification  by  the  bank. 
Rhodes  v.  Webb,  24  Minn.  292   (1877). 

Mississippi:  The  president  cannot 
execute  a  note  for  the  company.  Ba- 
con V.  Mississippi  Ins.  Co.,  31  Miss. 
116   (1856). 

Montana:  The  president  has  no 
power  to  employ  an  architect.  Ma- 
thias  r.  White  S.  S.  Assoc,  19  Mont. 
359    (1897). 

Nebraska:  If  the  president  of  a 
bank  sells  its  securities  he  is  liable 
to  it  for  any  loss  incurred  thereby. 
First  Nat.  Bank  v.  Lucas,  21  Neb. 
280  (1887). 

Nevada:  A  president  and  secretary 
have  no  implied  power  to  give  a  cor- 
ix)rate  note.  Edwards  r.  Carson 
Water  Co.,  21  Nev.  469  (1893).  The 
president  cannot  lease  land.  Yellow 
etc.  Co.  t'.  Stevenson,  5  Nev.  224 
(1869). 

New  Hampshire:  The  president  and 
treasurer   are  not  authorized   to   con- 
tract that  the  excess  realized  by  the 
corporation    in    the   sale   of   property 
81 
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officer.     Hence  the  rule  has  arisen  in  l^ew  York  that  a  contract, 

taken   by  strict  foreclosure  shall   be-  ployee    of    the    other,    discharged    by 

long    to    the    mortgagor.      Holland    v.  such  officers.     Holder  v.  Cannon  Mfg. 

Laconia,    etc.    Assoc,    68    N.    H.    480  Co.  138  N.  C.  308  (1905).    The  spokes- 

(1896).     The  president  has  no  power  man  of  a  corporation  at  a  stockhold- 

to    employ    an    architect    to    prepare  ers'  meeting  does  not  bind  it  by  his 

plans,  and  the  company  is  not  liable  statement   that   the   corpoi-ation   does 

therefor.    Wait  v.  Nashua,  etc.  Assoc,  not  care  for  certain  property  covered 

66  N.  H.  581  (1891).  by   a    deed    about    to    be   made   to    it. 

New  Jersey:  The  president  has  no  Pinchback  v.  Bessemer,   etc.   Co.,  137 

authority  to  modify  a  contract.    Man-  N.   C.    171    (1904).     A  bank  may   re- 

sert  V.  Christian  Feigenspan,  68  N.  J.  claim  money  paid  by  the   cashier  on 

Eq.    671    (1906).     The   president   has  overdrafts  of  the  president  to  pay  his 

no  authority  to  give  up  a  right  which  private    debts,    such    overdrafts    not 

the  corporation  has  in  a  lease  to  pur-  having  been  authorized  by  the  board 

chase  the  property.    Lister,  etc.  v.  Sel-  of  directors.    Dowd  v.  Stephenson,  105 

by,  68  N.  J.  Eq.  271  (1904).    The  pres-  N.  C.  467  (1890). 

ident   has   no   inherent   power   to   as-  Oregon:    The   president   and    secre- 

sign  a  claim.     Cogan  t\  Conover,  etc.  tary  have  no  power  to  execute  a  note 

Co.,  69  N.  J.  Eq.  358  (1905).    A  mort-  for  the  corporation,  and  even  though 

gage  made  by  the  president  without  they   are    two    of   the    five    directors, 

authority  is  not  binding  on  the  com-  and  two  other  directors  know  of  the 

pany    and   cannot   be   validated    after  note  and  do  not  object,  yet  the  note 

the    company    has    become    insolvent,  is  not   enforceable.     Crawford   r.   Al- 

where    statute    prohibits    assignments  bany  Ice  Co.,  30  Oreg.  535  (1900).   The 

after    insolvency.      Howell    i\    Keen,  president  has  no  power  to  mortgage. 


43  Atl.  Rep.  1070  (N.  J.  1899). 
The  president  has  no  power  to  con- 
fess   judgment    for    the    corporation. 


even  though  he  has  been  given  power 
to  pledge  notes  and  contracts.  Cur- 
rie  V.  Bowman,  25  Oreg.  364    (1894). 


Raub  i\  Blairstown  Creamery  Assoc,  The  president  of  a  railroad  company 

56  N.  J.  L.  262    (1893).     One  who  is  cannot  give  a  chattel  mortgage  on  one 

president,  treasurer  and  general  man-  of  its  engines,  even  though  he  is  also 

ager  cannot  confess  judgment  for  the  its    "business    and    financial    agent." 

company,    even    though    he    owns    all  Luse  v.  Isthmus,  etc.  Ry.,  6  Oreg.  125 


but  two  shares  of  the  stock.  Stokes 
V.  New  Jersey,  etc.  Co.,  46  N.  J.  L. 
237  (18S4).  The  president  of  a  rail- 
road cannot  sell  its  bonds.     "In   the 


(1876). 

Pennsylvania:  In  Pennsylvania  it  is 
held  that  the  oral  promise  of  the  pres- 
ident of  a  railroad  in  taking  a  deed 


absence  of  anything  in  the  act  of  in-  of  a  right  of  way,  that  a  certain 
corporation  bestowing  special  power  crossing  would  be  built,  will  be  en- 
upon  the  president,  he  has  from  his  forced,  even  though  it  changes  the 
mere  official  station  no  more  control  writing,  it  having  been  made  at  the 
over  the  corporate  property  and  funds  time  and  used  to  procure  the  execu- 
than  any  other  director."  Titus  v.  tion  of  the  writing.  Perkiomen  R.  R. 
Cairo,  etc.  R.  R.  37  N.  J.  L.  98  (1874).  r.  Bromer,  66  Atl.  Rep.  359  (Penn. 
The  president  and  cashier  have  no  1907).  Where  the  president  of  a  rail- 
power  to  execute  a  mortgage.  Leg-  road  agrees  tliat  it  will  erect  a  siding 
gett  V.  New  Jersey,  etc.  Co.,  1  N.  J.  Eq.  if  a  person  will  erect  a  saw  mill  and 
541  (1832).  this  is  done  and  continues  for  nine 
North  Carolina:  Although  two  cor-  years,  the  railroad  cannot  then  claim 
porations  have  the  same  officers,  one  that  it  was  not  bound  by  its  presi- 
is  not  liable  for  the  wages  of  an  em-  dent's  action.     Pannebaker  i\  Tusca- 
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wLicli  apiiarently  is  a  corporate  contract,  being  signed  by  the  presi- 

rora,  etc.  Co.,  67  All.  Rep.  923  (Pa.  Frederick,  etc.  Co.,  106  N.  W.  Rep. 
1907).  The  president  of  a  slate  com-  298  (S.  Dak.  1906).  The  president 
pany  has  no  power  to  make  a  time  and  secretary  have  no  power  to  buy 
contract  with  a  railroad  to  ship  the  machinery  for  the  corporation.  Des 
product  of  the  company  over  such  Moines,  etc.  Co.  v.  Tilford,  etc.  Co.,  9 
road,  and  knowledge  of  such  contract  S.  Dak.  542  (1897). 
by  the  president  is  not  notice  to  the  Texas:  In  a  suit  on  a  note  it  is  in- 
corporation. Bangor,  etc.  Ry.  v.  Amer-  sufficient  to  prove  the  signatures  of 
ican,  etc.  Co.,  203  Pa.  St.  6  (1902).  the  president  and  treasurer.  Proof 
The  president  of  a  street  railway  must  be  given  that  they  had  author- 
company  has  no  authority  to  in-  ity  to  sign.  Dreeben  v.  First  Nat. 
dorse  its  name  to  a  note  given  by  a  Bank,  99  S.  W.  Rep.  850  (Tex.  1907). 
construction  company  in  payment  for  The     president     has     no     power     to 


machinery.      Worthington    r.    Schuyl- 
kill, etc.  Ry.,  195  Pa.  St.  211    (1900). 


waive   the   purchase-money   mortgage 
of  the  corporation  upon  land  sold  by 


The   president   has  no   power   to   sell    the  corporation.     Franco-Texan  Land 


goodo  unless  he  is  specially  author- 
ized or  has  made  similar  sales  with- 
out objection.  Pittsburgh  Melting  Co. 
V.   Reese,  118  Pa.  St.  355    (188S).     A 


Co.  V.  McCormick,  85  Tex.  416  (1893). 
The  president  cannot  be  held  person- 
ally liable  for  plans  which  he  orders 
for    the    corporation,    unless   want    of 


president  of  a  bank  may  bind   it  by  authority  to  give  the  order  is  shown, 

his  agreement  with  an  indorser  of  a  Johnson    v.    Armstrong,    83    Tex.    325 

note  that  the  maker  of  a  note  will  not  (1892).     The  president  of  a  national 

give  a  mortgage,  and  that  the  indorser  bank  has  power  to  take  property   in 

will  not  be  held  liable.    Cake  v.  Potts-  payment  of  a  debt  and  bind  the  bank 

ville    Bank,    116    Pa.    St.    264    (18S7).  to  pay   off  a   lien   on   it.      Panhandle 

The  president  of  a  national  bank  can-  Nat.    Bank    v.    Emery,    78    Tex.    498 


not  bind  it  by  his  purchase  of  bonds 
and  stock  for  it.     First  Nat.  Bank  v. 


(1890).    A  corporate  deed  by  the  pres- 
ident  conveying   what   he    owns    per- 


Hoch,  89  Pa.  St.  324   (1879).     Brokers  sonally     does     not    estop     him     from 

employed  by  the  president  cannot  hold  claiming  the   property.     Carothers   v. 

the    corporation    liable    even    though  Alexander,  74  Tex.  309  (1889). 
the   corporation   has    had   the   benefit        Virginia:  "The  office  itself,  however, 

of  their  services,  the  board  of  direct-  confers  no  power  to  bind  the  corpora- 

ors     having    no     knowledge     thereof,  tion  or  control  its  property.    The  pres- 

Twelfth  St.  Market  Co.  r.  Jackson,  102  ident's   power   as   an   agent   must   be 

Pa.  St.  269   (1883);  Allegheny  County  sought  in  the  organic  law  of  the  cor- 

Workhouse   v.  Moore,   95   Pa.   St.   408  poration,  in  a  delegation  of  authority 

(1880) ;   in  the  last  case  the  superin-  from  it,  directly  or  through  its  board 

tendent     joined     in     employing     the  of    directors,    formally    expressed    or 

broker.     The  president  may  accept  a  implied    from   a   habit    or    custom    of 

conditional     subscription      to      stock,  doing     business."       Quoted     and     ap- 

Pittsburgh,  etc.  Co.  R.  R.  v.  Stewart,  proved  in  Taylor  v.  Sutlierlin,  etc.  Co., 

41   Pa.    St.   54    (1861).  60  S.  E.  Rep.  132  (Va.  1908).     Neither 

Rhode  Island:   The  president  of  a  the    president,   general    manager    nor 

bank  has  no  power  to  release  a  claim,  agent  of  a  land  company  have  power 

Olney  v.  Chadsey,  7  R.  I.  224   (1862).  to  dedicate  a  part  of  its  land   for  a 

South  Dakota:  The  president  has  no  street.     Town  of  West  Point  /•.  Blank, 

authority  to  consent  to  a  decree  fore-  56   S.   E.   Rep.   802    (Va.    1907).     The 

closing  a  mortgage  on  the  corporate  president    cannot    collect    an    amount 

property.      Frederick    Milling    Co.    r.  paid  by  him  on  a  note  to  which  he 
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dent,  is  presumed  to  be  a  corporate  contract  until  tlie  want  of  au- 
thority of  tlie  president  is  slio^vn  by  the  corporation.^ 


had  endorsed  the  company's  name 
without  authority.  Triplett  v.  Fauver, 
103  Va.  123  (1904).  The  president  of 
a  bank  has  no  power  to  transfer  its 
paper.  Smith  r.  Lawson,  18  W.  Va. 
212,  228  (1881);  Hodges  v.  First  Nat. 
Bank,  22  Graft.  (Va.)  52  (1872).  Mis- 
representations of  the  president  as  to 
property  which  the  company  sells  are 
not  binding  upon  it.  Crump  v.  U.  S. 
Min.  Co.,  7  Graft.   (Va.)   352   (1851) 

Vermo7it:  The  president  of  a  liter- 
ary and  biblical  institution  has  no 
power  to  buy  lumber  for  it,  and  it  is 
not  liable  therefor  although  it  has 
used  it,  where  some  of  the  directors 
had  agreed  among  themselves  to  pay 
for  the  lumber.  Lyndon  Mill  Co.  v. 
Lyndon,  etc.  Inst.,  63  Vt.  581  (1891). 
The  president  cannot  increase  the  pay 
allowed  to  a  director  by  a  vote  of  the 
directors.  Hodges  v.  Rutland,  etc.  R. 
R.,  29  Vt.  220   (1857). 

Washington:  Where  the  president 
apparently  has  authority,  he  may 
bind  the  company  to  pay  the  hospital 
expense  of  an  injured  employee.  Rus- 
sell V.  Schade,  etc.  Co.,  95  Pac.  Rep. 
327  (Wash.  1908).  A  president  has  no 
power  to  contract  for  the  corporation. 
Lawson  v.  Black,  etc.  Co.,  44  Wash. 
26  (1906).  The  president  may  waive 
notice  of  an  application  for  a  receiver. 
Davis  V.  Consolidated  Coal  Co.,  41 
Wash.  480  (1906).  The  public  state- 
ment of  the  president  as  to  what  the 
corporation  will  do  is  not  binding  on 
it.  Lewiston,  etc.  Co.  v.  Brown,  42 
Wash.  555   (1906). 

Wisconsin:  It  is  presumed  that  the 
president  or  vice  president  of  a  trust 
company  has  authority  to  sign  its 
name  on  the  back  of  a  note  running 
to  it.  Milwaukee,  etc.  Co.  v.  Van  Valk- 
enburgh,  112  N.  W.  Rep.  1083  (Wis. 
1907),  the  court  saying  that  any 
other  rule  would  obstruct  and  judi- 
cially handicap  operations.  In  Ford 
V.  Hill,  92  Wis.  188    (1896),  the  court 


held  that  the  president  had  no  inhe- 
rent power  to  confess  judgment,  but 
that  under  the  circumstances  of  the 
case  the  court  would  not  set  the  judg- 
ment aside.  A  president  authorized 
to  execute  a  mortgage  cannot  insert 
the  usual  terms — such  as  that  the 
principal  sum  should  become  due  at 
the  option  of  the  bondholder  in  case 
of  non-payment  of  interest.  Jesup  v. 
City  Bank,  etc.,  14  Wis.  331  (1861).  A 
railroad  president  cannot  sell  its  ties. 
Walworth,  etc.  Bank  v.  Farmers',  etc. 
Trust  Co.,  14  Wis.  325  (1861);  s.  c, 
16  Wis.  629.  Wood,  Railw.  Law,  pp. 
436-439. 

As  to  the  declarations  or  admissions 
of  the  president,  see  §  726,  infra. 

1  "Where  a  contract  made  in  the 
name  of  a  corporation  by  its  president 
is  one  the  corporation  has  power  to 
authorize  its  president  to  make,  or  to 
ratify  after  it  has  been  made,  the  bur- 
den is  upon  the  corporation  of  show- 
ing that  it  was  not  authorized  or  rati- 
fied." Patterson  v.  Robinson,  116  N. 
Y.  193  (1889);  Chemical  Nat.  Bank  t?. 
Kohner,  85  N.  Y.  189  (1881);  Lee  v. 
Pittsburgh  Coal,  etc.  Co.,  56  How. 
Pr.  373  (1877);  aff'd,  75  N.  Y.  601. 
Where  a  bank  and  a  mill  company 
have  the  same  individual  as  president, 
his  action  as  representing  the  bank  in 
regard  to  the  application  of  moneys 
to  particular  paper  due  from  the  mill 
to  the  bank  is  valid  and  binding  on 
the  bank,  if  fair  and  reasonable.  Pat- 
terson V.  Robinson,  116  N.  Y.  193 
(1889).  The  signature  of  the  presi- 
dent and  secretary  of  a  religious  cor- 
poration does  not  raise  any  presump- 
tion as  to  its  being  the  vote  of  the 
corporation.  Columbia  Bank  v.  Gos- 
pel Tabernacle,  127  N.  Y.  361  (1891). 
Although  a  note  is  signed  by  the  presi- 
dent, secretary,  and  treasurer  of  a 
religious  corporation,  yet  it  may  be 
shown  that  they  were  not  authorized 
l)y  the  board  of  trustees  to  sign.    Peo- 


2284 


CH.   XLIII.]  now  CORPORATE  CONTRACTS  ARE  MADE. 


[§  716. 


In  Illinois  tibe  courts  go  still  further  and  hold  that  the  president, 


pie's  Bank  v.  St.  Anthony's,  etc. 
Church,  109  N.  Y.  512  (1888).  The 
president  has  no  power  to  sell  treas- 
ury stock.  Re  Utica,  etc.  Co.,  154  N. 
Y.  268  (1897).  A  tender  of  calls  on 
stock  may  be  made  to  the  presi- 
dent in  order  to  avoid  a  forfeiture. 
Mitchell  V.  Vermont,  etc.  Co.,  67  N.  Y. 
280  (1876).  The  company  is  liable  to 
an  architect  who  has  done  work  at  the 
instance  of  the  president  and  two  di- 
rectors. Hooker  v.  Eagle  Bank,  30 
N.  Y.  83  (1864).  A  president  of  a 
trust  company  has  no  authority  to 
make  a  contract  by  which  it  guar- 
antees the  sale  of  the  securities  of  a 
shipbuilding  company,  and  proof  that 
the  board  of  directors  authorized  such 
a  contract  must  be  very  clear  to  sus- 
tain it.  Gause  v.  Commonwealth  T. 
Co.,  124  N.  Y.  App.  Div.  438  (1908). 
The  president  is  presumed  to  have 
power  to  employ  a  person  on  a  salary 
and  commission.  Norman  v.  Loomis, 
etc.  Co.,  123  N.  Y.  App.  Div.  739 
(1908).  A  bank  is  not  bound  by  the 
acts  of  its  president  in  dealing  in 
its  behalf  with  himself.  Fowler  v. 
Walch,  119  N.  Y.  App.  Div.  542 
(1907).  Where  the  president  and 
treasurer  are  held  out  as  having 
authority  to  do  the  business  of  the 
company  and  they  contract  in  the 
name  of  the  company  to  sell  land  and 
the  treasurer  receives  the  advanced 
payment  therefor  the  company  may  be 
compelled  to  fulfill.  Davidson  v.  Can- 
nabis, etc.  Co.,  113  N.  Y.  App.  Div. 
664  (1906).  Where  the  president 
makes  a  personal  bill  of  sale  of  prop- 
erty belonging  to  the  corporation,  a 
receiver  of  the  latter  may  sue  to  re- 
cover the  property,  even  though  the 
president  owned  most  of  the  stock. 
Palmer  v.  Ring,  113  N.  Y.  App.  Div. 
643  (1906).  A  president  who  sells  the 
property  of  the  corporation  without 
authority  from  the  board  of  directors 
is  liable  in  damages  for  conversion. 
Giebler  Mfg.  Co.  r.  Kranenberg,  102  N. 
Y.  App.  Div.  470  (1905).  A  corporation 


is  bound  by  its  president's  agreement 
borrowing  money  and  turning  over  to 
the  lender  the  accounts  receivable  and 
giving  the  lender  a  lien  upon  present 
and  future  assets,  such  agreement 
having  been  carried  out  for  a  year, 
but  such  agreement  may  be  void 
under  the  bankruptcy  act,  w.here  pos- 
session is  taken  within  four  months 
prior  to  the  bankruptcy.  Mathews  v. 
Hardt,  79  N.  Y.  App.  Div.  570  (1903). 
A  corporation  may  demand  a  bill  of 
particulars  in  order  to  ascertain  what 
officers  executed  a  contract  which  the 
corporation  denies  was  ever  author- 
ized. Fruin,  etc.  Co.  v.  Marks,  48 
N.  Y.  App.  Div.  51  (1900).  The  presi- 
dent of  a  corporation  engaged  in  con- 
ducting a  large  department  store  has 
power  to  make  a  contract  with  a  pat- 
tern publishing  company  in  regard 
to  the  pattern  department  of  the  store, 
there  being  but  five  stockholders  in 
the  corporation.  Standard,  etc.  Co.  v. 
Siegel-Cooper  Co.,  44  App.  Div.  121 
(1899).  A  national  bank  which  sells 
securities  to  a  person  by  means  of 
misrepresentations  of  its  president  as 
to  the  character  of  the  securities  and 
by  means  of  a  breach  of  trust  on  his 
part  is  liable  for  the  money  so  paid 
to  it.  Carr  v.  National  Bank,  etc. 
43  App.  Div.  10  (1899);  aff'd,  167  N. 
Y.  375.  The  president  has  no  author- 
ity to  make  an  assignment  for  the 
benefit  of  creditors.  Schaefer  v.  Scott, 
40  N.  Y.  App.  Div.  438  (1899).  Where 
the  president,  who  is  also  managing 
director,  presents  for  discount  a  note 
running  to  himself  and  indorsed  both 
by  him  and  the  corporation,  and 
states  that  the  proceeds  are  to  be 
used  to  pay  a  corporate  obligation, 
the  purchaser  of  the  note  is  protected. 
Orvis  V.  Warner  &  Co.,  75  N.  Y.  App. 
Div.  463  (1902).  A  telegram  from  the 
president  authorizing  an  agent  to 
contract  is  insufficient  proof  of  au- 
thority. Felton  r.  McClave,  46  N.  Y. 
Super.  Ct.  53  (ISSO).  Where  the 
president  of  a  bank  receives  money 
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by  virtue  of  his  office,  has  power  to  transact  business  for  the  corpora- 

on  deposit  from  himself  as  attorney  terfield  v.  Radde,  7  DalJ^  326  (1877). 
and  subsequently  withdraws  it  and  Cf.  Silva  v.  Metropolitan,  etc.  Co.,  42 
misappropriates  it,  the  bank  is  liable.  N.  Y.  Super.  Ct.  307  (1877).  Where  a 
Smith  r.  Anderson,  57  Hun,  72  (1890).  contract  to  build  a  railroad  is  made 
The  president  has  no  power  to  modify  by  contractors  with  a  committee  of 
a  resolution  of  the  board  that  certain  directors  duly  authorized  to  make  it, 
notes  shall  be  subject  to  the  joint  a  provision  against  sub-letting  cannot 
order  of  himself  and  the  secretary,  be  waived  by  the  president  of  the 
Tradesmen's  Nat.  Bank  v.  Manhattan  railroad  and  a  director.  Western  R. 
Lumber  Co.,  18  N.  Y.  Supp.  920  R.  v.  Bayne,  11  Hun,  166  (1877); 
(1892).  "It  is  not  within  the  author-  affirmed,  75  N,  Y.  1.  A  bank  receiv- 
ity  of  the  president  of  a  bank,  when  ing  funds  from  its  president  in  pay- 
he  discounts  paper  for  the  bank,  to  ment  of  his  defbts  to  it,  which  funds 
promise  the  maker  that  he  need  not  he  had  fraudulently  obtained  from 
pay  it."  First  Nat.  Bank  v.  Tisdale,  another  bank  by  using  his  standing 
18  Hun,  151  (1879);  aff'd,  84  N.  Y.  as  president  of  the  former,  is  bound 
655.  The  president  cannot  borrow  to  pay  over  the  same  to  the  defrauded 
money  for  the  company  unless  the  bank,  where  such  president  had  com- 
charter  or  the  board  of  directors  au-  plete  control  of  the  former  bank, 
thorizes  him.  Life  &  F.  Ins.  Co.  v.  City  Nat.  Bank  v.  National  Park 
Mechanics'  F.  Ins.  Co.,  7  Wend.  31  Bank,  32  Hun,  105  (1884).  A  presi- 
(1831).  In  Powers  i'.  Schlicht,  etc.  dent  authorized  by  resolution  of  the 
Co.,  23  N.  Y.  App.  Div.  380  (1897),  board  of  directors  to  sell  bonds  can- 
aff'd  165  N.  Y.  662,  the  court  stated  not  loan  them;  if  he  does  so  it  is  a 
that  the  president  of  a  business  conversion  of  the  property  of  the  cor- 
corporation  has  implied  power  to  poration.  Second  Ave.  R.  R.  v.  Mehr- 
make  contracts  in  its  behalf.  The  back,  46  N.  Y.  Super.  Ct.  267  (1883). 
president  of  a  national  bank  has  The  president  of  an  insurance  com- 
no  power  to  bind  it  to  accept  drafts  pany  cannot  indorse  and  transfer 
in  the  future  drawn  by  a  railroad  notes.  Marine  Bank,  etc.  v.  Clements, 
company,  where  the  party  relying  31  N.  Y.  33  (1865),  rev'g  on  another 
thereon  knew  that  the  bank  directors  point  3  Bosw.  600  (1858).  But  in  an 
objected.  Stallcup  v.  National  Bank,  earlier  case  it  was  held  that  the  in- 
15  N  Y.  St.  Rep.  39  (1888).  The  dorsee  in  good  faith  was  protected, 
president  and  secretary  cannot  issue  Caryl  v.  McElrath,  3  Sandf.  176 
drafts  in  the  company's  name.  Dab-  (1849).  A  bank  president  has  no  im- 
ney  v.  Stevens,  40  How.  Pr.  341  plied  authority  from  the  bank  to 
(1870).  A  resolution  authorizing  the  agree  to  pay  interest  on  a  particular 
president  to  sign  checks,  drafts,  etc.,  deposit,  there  being  no  evidence  of 
does  not  authorize  an  indorsement  of  special  authority  nor  of  a  bank  cus- 
commercial  paper  by  him  in  the  com-  torn  to  that  effect.  The  president  of 
pany's  name  and  in  its  behalf.  Hitch-  a  corporation  has  no  implied  author- 
ings  r.  St.  Louis,  etc.  Co.,  68  Hun,  33  ity  to  check  corporate  funds  out  of 
(1893).  A  corporation  is  not  liable  the  bank  unless  there  is  an  estab- 
for  commissions  promised  by  its  lished  usage  to  that  effect.  Fulton 
president  to  a  broker,  even  though  a  Bank  v.  New  York,  etc.  Canal  Co.,  4 
sale  resulted.  Bright  r.  Canadian,  Paige,  127  (1833).  The  president, 
etc.  Co.,  83  Hun,  482  (1895).  The  secretary,  and  general  agent  cannot 
president  of  a  manufacturing  com-  issue  the  corporate  notes.  McCul- 
pany  cannot  buy  goods  for  it.     Wes-  lough  v.   Moss,   5   Denio,   567    (1846), 
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tion/  and  there  arc  some  scattering  decisions  in  other  states  to  tho 
same  effect.-  A  person  taking  a  company's  note  from  the  president  in 


Cf.  Moss  V.  Rossie,  etc.  Co.,  5  Hill, 
137  (1843).  A  railroad  president  can- 
not contract  to  pay  a  commission  to 
a  promoter  who  induces  a  contractor 
to  build  the  road.  Risley  v.  Indianap- 
olis, etc.  R.  R.,  1  Hun,  202  (1874); 
rev'd  on  other  points,  62  N.  Y.  240. 
The  president  cannot  increase  the 
pay  of  a  director.  Bailey  v.  Buffalo, 
etc.  R.  R.,  14  Hun,  483  (1878).  See 
also  De  Bost  v.  Albert  Palmer  Co.,  35 
Hun,  3S6   (1885). 

1  The  president  and  general  man- 
ager may  together  bind  an  insurance 
company  to  an  agreement  that  its 
mortgagor  may  redeem  even  after 
foreclosure.  Union  Mut.  etc.  Ins.  Co. 
V.  White,  106  111.  67  (1883).  The 
president  of  a  railroad  company  has 
power  to  contract  for  the  transpor- 
tation of  railroad  iron.  Chicago,  etc. 
R.  R.  V.  Coleman,  18  111.  297  (1857). 
A  deed  of  land  executed  by  the  presi- 
dent and  secretary  is  valid  where  all 
the  stockholders  join  also  in  the  deed. 
Hull  r.  Glover,  126  111.  122  (1888). 
The  president  of  a  railroad  company 
may  assign  notes  and  mortgages 
given  to  it  to  aid  in  constructing  the 
road.  Irwin  v.  Bailey,  8  Biss.  523 
(1879);  s.  c,  13  Fed.  Cas.  114.  A 
judgment  note  of  a  corporation  may 
be  executed  by  its  president  and  sec- 
retary. It  is  good  as  a  mere  note, 
even  though  not  as  a  judgment  note. 
Matson  r.  Alley,  141  111.  284  (1892). 
A  corporate  note  signed  by  the  presi- 
dent and  secretary,  giving  the  payee 
the  right  to  enter  judgment,  is  suffi- 
cient to  sustain  such  a  judgment  al- 
though the  note  was  not  under  seal. 
Snyder  Bros.  v.  Bailey,  46  N.  E.  Rep. 
452  (111.  1896).  A  duly  executed  con- 
tract of  a  corporation  to  give  a  judg- 
ment note  is  authority  to  the  presi- 
dent to  give  that  note.  McDonald  v. 
Chisholm,  13i  III.  273  (1890).  The 
president  has  no  power  to  agree  that 
an  absolute  subscription  for  stock 
shall  be  changed   so  as   to  be  condi- 


tional. Morgan  County  v.  Thomas,  76 
111.  120  (1875).  The  president  has 
power  to  offer  a  reward  for  the  ar- 
rest of  a  defaulting  teller.  Bank  v. 
Griffin,  168  111.  314  (1897).  The 
president  is  presumed  to  have  author- 
ity to  assign  a  chattel  mortgage.  An- 
derson V.  South,  etc.  Co.,  173  111.  213 
(1898).  In  Illinois  a  president  has 
power  to  give  a  corporate  judgment 
note.  Anderson  Transfer  Co.  v.  Fuller, 
174  111.  221  (1898).  A  sale  of  land  by 
the  president  and  secretary  of  a  build- 
ing association  binds  the  company, 
unless  the  purchaser  knows  that  they 
have  no  authority.  Domestic,  etc. 
Assoc.  V.  Guadiano,  195  111.  222 
(1902).  The  vice-president  has  no 
inherent  power  to  make  an  assign- 
ment for  the  benefit  of  creditors,  even 
though  the  president  is  dead,  and 
even  though  the  vice-president  owns 
most  of  the  stock.  Friedman  v. 
Lesher,  198  111.  21  (1902).  The  presi- 
dent is  presumed  to  have  had  author- 
ity to  execute  a  contract  which  he  did 
execute.  Lloyd  &  Co.  v.  Matthews,  etc., 
223  111.  477  (1906).  Where  a  corpora- 
tion acquiesces  in  its  president  agree- 
ing in  its  name  to  an  arbitration,  it  is 
bound.  White  Star,  etc.  Co.  v.  Hult- 
berg,  220  III.  578  (1906).  A  provi- 
sion in  a  contract  of  a  corporation 
that  notice  should  be  given  to  it  of 
the  performance  of  a  condition,  with- 
in a  certain  time,  is  fulfilled  if  its 
president  and  secretary  acknowledged 
the  condition  as  being  fulfilled,  even 
though  no  formal  notice  was  given. 
Merchants'  etc.  Co.  r.  Chicago,  etc. 
Co.,  210  111.  26  (1904).  The  presi- 
dent is  presumed  to  have  authority  to 
waive  reports  from  a  licensee.  Jones 
V.  Crary,  84  N.  E.  Rep.  651  (111. 
1908). 

2  Where  the  president  is  apparently 
in  charge  of  the  business,  he  may 
bind  the  corporation  by  a  contract 
made  by  him  in  its  behalf.  Meating 
r.    Tigerton,    etc.    Co.,    113    Wis.    379 
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payment  of  an  individual  debt  is  bound  to  inquire  into  the  regu- 
larity of  the  issue  of  the  note.^ 

A  president,  however,  may  employ  an  attorney  for  the  company 
and  authorize  him  to  prosecute  or  defend  a  case.^     The  president 


(1902).     The  court  in  this  case   fol- 
lows   the    Illinois    rule    and    declares 
that   even    where    the    president    as- 
sumes   the    right    to    act   as    general 
agent     a    hona   fide    contractor    with 
the  corporation  through  him  is   pro- 
tected.     A    bank    president    may    as- 
sign a  judgment  held  by  bank.   Guern- 
sey V.  Black,  etc.  Co.,  68  N.  W.  Rep. 
777   (Iowa,  1896).     In  Iowa  it  is  held 
that  the  president  is  presumed  to  have 
authority  to  act  in  all  matters  aris- 
ing in  the  ordinary  course  of  the  cor- 
porate business.    White  v.  Elgin,  etc. 
Co.,  108  Iowa,  522  (1899).    The  agree- 
ment of  a  president  of  a  bank,  who 
has  had  entire   charge  of  the   bank, 
that   if   a   creditor   will   not   sue   for 
six  months  to  enforce  the  liability  of 
the  bank   as  a  stockholder  the  bank 
will  not  set  up  the  statute  of  limita- 
tions, is  legal.     Wells,  etc.  Co.  v.  En- 
right,  127  Cal.  669    (1900).     Where  a 
steam  railroad  is  interfering  with  the 
rights   of   a  street   railroad,   and   the 
latter  does  not  apply  for   an   injunc- 
tion,  relying   on   the   promise  of   the 
steam  railroad  to  the  president  of  the 
street   railroad   that   the    steam   rail- 
road would  pay  all  the  damages,  such 
promise    is    binding,    and    the    street 
railroad   cannot    thereafter    maintain 
an   ejectment.     Fresno,   etc.   R.   R.   v. 
Southern    Pac.    R.    R.,    135    Cal.    202 
(1901).      The    president    and    secre- 
tary  of   a   corporation   are   presumed 
to     have     authority     to     execute     a 
promissory  note  in  the  name  of  the 
corporation,   and   the  holder  of   such 
note  will  not  be  affected  by  the  fact 
that  such  authority  did  not  exist  un- 
less he  is  shown  to  have  had  notice 
thereof.     American,  etc.  Bank  v.  Ore- 
gon, etc.  Co.,  55  Fed.  Rep.  265  (1892). 
The   president    is    presumed    to    have 
authority  to  issue  notes.     Dexter  Sav. 
Bank   v.    Friend,    90    Fed.    Rep.    703 


(1898).  The  fact  that  the  president  of 
a  corporation  indorsed  and  transferred 
in  its  behalf  its  negotiable  paper 
does  not  prevent  the  indorsee  being  a 
l)ona  fide  holder,  without  proof  of  the 
authority  of  the  president  to  so  trans- 
fer the  paper.  Jones  v.  Stoddart,  8 
Idaho,  210  (1902).  Where  a  contract 
consists  of  letters,  the  fact  that  they 
are  signed  by  the  president  does  not 
prevent  his  signature  being  consid- 
ered that  of  the  company.  Towers  v. 
Stevens,  etc.  Co.,  83  Minn.  243  (1901). 
Where  the  holder  of  a  mortgage  sends 
it  to  a  bank  to  collect,  and  the  mort- 
gagor buys  and  sends  a  draft  payable 
to  the  president  individually,  followed 
by  the  letters  "Ft.,"  and  he  embez- 
zles the  funds,  the  mortgagor  is  re- 
leased. Griffin  v.  Erskine,  131  Iowa, 
444  (1906).  The  president  has  im- 
plied authority  to  collect  accounts  and 
sell  them  for  their  face  value.  Cogan 
V.  Conover  Mfg.  Co.,  69  N.  J.  816 
(1906). 

1  Wilson  V.  Metropolitan,  etc.  Ry., 
120  N.  Y.  145  (1890).  See  also  §293, 
sup7-a. 

2  Beebe  v.  George  H.  Beebe  Co.,  64 
N.  J.  L.  497  (1900);  American  Ins. 
Co.  v.  Oakley,  9  Paige,  496  (1842); 
Mumford  v.  Hawkins,  5  Denio,  355 
(1848);  Potter  v.  New  York  Inf.  Asy- 
lum, 44  Hun,  367  (1887).  He  may 
also  employ  special  counsel.  Davis  v. 
Memphis,  etc.  Ry.,  22  Fed.  Rep.  883 
(1883);  Recamier  Mfg.  Co.  v.  Sey- 
mour, 5  N.  Y.  Supp.  648  (1889),  hold- 
ing that  he  may  do  so,  though  the 
suit  is  by  the  corporation  against  the 
board  for  fraud.  Contra,  Bright  v. 
Metaire  Cem.  Assoc,  33  La.  Ann.  58 
(1881).  Suit  instituted  by  authority 
of  the  president  is  properly  instituted 
if  ratified  by  the  board  of  directors, 
even  though  such  ratification  is  after 
the  commencement  of  the  suit.    Mas- 
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has  no  iubcrcnt  aulkurity  to  foreclose  a  mortgage  running  to  Lis 
company,  but  if  the  corporation  then  brings  an  action  to  obtain  pos- 
session of  the  land  it  ratifies  bis  acts.^  And  in  all  cases  tbe  presi- 
dent binds  tbe  corporation  by  bis  acts  and  contracts  wben  be  is 
expressly  authorized  to  so  act  or  contract/  or  wben  be  has  been 


sachusetts,  etc.  Co.  v.  Kidd,  142  Fed. 
Rep.  285  (1905).  The  oral  agree- 
ment of  the  president  of  a  corpora- 
tion to  pay  the  attorney's  fees  and 
expenses  of  a  person  who  is  nego- 
tiating for  a  contract  with  the  cor- 
poration is  enforceable  against  the 
president  personally.  Manary  v.  Run- 
yon,  43  Ore.  495  (19U3).  The  presi- 
dent may  bring  a  writ  of  entry  to 
foreclose  a  mortgage.  Smith  Chari- 
ties V.  Connolly,  157  Mass.  272  (1892). 
The  president  cannot  authorize  an  at- 
torney to  accept  service  where  the 
board  of  directors  were  accustomed 
to  vote  on  the  employment  of  attor- 
neys. Bridgeport  Sav.  Bank  v.  El- 
dredge,  28  Conn.  556  (1859).  The 
case  of  Ashuelot,  etc.  Co.  v.  Marsh, 
55  Mass.  507  (1848),  holds  that  the 
president  cannot  cause  an  action  to 
be  commenced.  Where  the  president 
is  dead  the  vice-president  may  em- 
ploy an  attorney.  Coleman  v.  West, 
etc.  Co.,  25  W.  Va.  148  (1884).  A 
hold-over  president  and  manager  for 
sixteen  years  may  institute  a  suit 
in  behalf  of  the  corporation.  Lucky 
Queen  Min.  Co.  v.  Abraham,  26  Oreg. 
282  (1894).  The  president  and  gen- 
eral manager  may  engage  an  attorney 
to  give  advice  in  company's  matters. 
Dallas,  etc.  Co.  v.  Crawford,  18  Tex. 
Civ.  App.  176  (1898^.  A  bank  presi- 
dent has  no  power  to  employ  an  attor- 
ney. Pacific  Bank  v.  Stone,  121  Cal. 
202(1898).  In  winding  up,  the  presi- 
dent has  authority  to  institute  suits. 
Kalb  r.  American  Nat.  Bank,  11  Ohio 
Circuits,  437  (1901).  The  president 
has  no  authority  to  consent  to  a  re- 
ceiver being  appointed.  Nesbit  v. 
North  Georgia,  etc.  Co.,  150  Fed.  Rep. 
979    (Ga.    1907). 


(144) 


1  New  England,  etc.  Co.  v.  Wing, 
191  Mass.  192   (1906). 

2  The  board  of  directors  may,  of 
course,  authorize  the  president  to  sign 
the  company's  name  to  a  promissory 
note.  McCormick  v.  Stockton,  etc.  R. 
R.,  130  Cal.  100  (1900).  A  resolution 
authorizing  the  president  to  execute 
a  chattel  mortgage  does  not  authorize 
him  to  give  a  chattel  mortgage  which 
can  be  foreclosed  on  ten  days'  notice 
and  which  gives  other  executory 
powers  to  the  mortgagee.  Monroe, 
etc.  Co.  V.  Arnold,  108  Ga.  449  (1899). 
Even  though  the  president  has  full 
power  to  sell  corporate  property,  yet 
where  he  refers  the  party  to  the  su- 
perintendent and  the  latter  makes  the 
sale,  it  is  not  binding  on  the  company, 
even  though  the  president  stated  that 
the  superintendent  had  full  authority 
to  sell.  He  could  not  so  delegate  his 
authority.  Trent  v.  Sherlock,  24 
Mont.  255  (1900).  Under  express 
power  to  have  full  control  of  the 
business,  the  president  may  purchase 
materials.  Castle  v.  Belfast,  etc.  Co., 
72  Me.  167  (1881).  Under  power  to 
adjust  and  pay  losses  he  may  trans- 
fer papers.  Baker  v.  Cotter,  45  Me. 
236  (1S5S);  Aspinwall  r.  Meyer,  2 
Saudf.  ISO;  s.  c,  3  N.  Y.  290  (1850), 
where  the  express  power  was  very 
general.  Express  authority,  of  course, 
may  be  given  to  the  president  to  sell 
and  assign  the  securities  of  the  cor- 
poration. Mitchell  V.  Deeds,  49  111. 
416  (1867).  Authority  to  the  presi- 
dent to  borrow  includes  authority  to 
give  ordinary  securities,  i.  e.,  bonds, 
notes,  acceptances,  and  collaterals. 
A  person  dealing  with  him  may  rely 
on  it.  He  is  not  bound  to  know  that 
the  president's  authority  has  been  ;e- 
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permitted  by  the  corporation  for  some  time  to  act  and  contract  for 
it.i 

So  also  the  company  is  bound  when  it  ratifies  or  accepts  the  con- 
voked. Hatch  V.  Coddington,  95  U.  S.  chase  on  credit.  Siebe  v.  Joshua,  etc. 
48  (1877).  Where  the  president  has.  Works,  86  Cal.  390  (1890).  An  as- 
hy by-laws,  authority  to  make  a  con-  signment  of  a  corporate  claim  by  the 
tract,  and  does  make  one,  and  it  is  manager  and  president  in  the  regu- 
signed  by  him  as  such,  though  no  lar  course  of  business,  and  with  the 
corporate  seal  and  no  resolution  are  knowledge  and  consent  of  the  board 
recited,  the  president  may  compro-  of  directors,  is  sufficient.  Greig  v. 
mise  and  release  the  same.  Six  Riordan,  99  Cal.  316  (1893).  Under 
months'  delay  by  directors  in  repu-  a  broad  power  given  to  the  president 
diating  the  compromise  after  knowl-  to  make  contracts  he  may  take  a 
edge  is  a  fatal  delay.  Rolling  Mill  v.  lease  of  property.  Hawley  v.  Gray, 
St.  Louis,  etc.  R.  R.,  120  U.  S.  256  etc.  Co.,  106  Cal.  337  (1895).  The 
(1886).  The  president  who  is  au-  president  and  secretary  authorized  to 
thorized  to  obtain  land  patents  for  execute  a  mortgage  have  no  authority 
the  company  may  make  contracts  in  to  insert  a  provision  to  pay  the  attor- 
regard  to  obtaining  them.  Wood  v.  ney  fee  in  case  of  foreclosure,  Ratifl- 
Saginaw,  etc.  Co.,  105  N.  W.  Rep.  101  cation  of  the  mortgage  by  the  direct- 
(So.  Dak.  1905).  Parol  authority  to  ors  without  knowledge  of  such  provi- 
the  president  suffices  to  enable  him  to  sion  is  not  ratification  thereof.  Pacific, 
pay  out  money.  New  Orleans  Bldg.  etc.  Mill  r.  Dayton,  etc.  Ry.,  5  Fed. 
Co.  V.  Lawson,  11  La.  34  (1837).  Rep.  852.  (1881).  See  96  Pac.  Rep.  787. 
Although  the  president  is  given  power  i  Where  the  president  of  a  con- 
to  make  a  contract,  yet  the  directors  struction  Co.  takes  entire  charge  of 
may  make  it,  and  their  action  over-  its  business,  and  is  allowed  so  to  do 
rules  his.  East,  etc.  Co.  v.  Brower,  80  by  the  directors,  the  company  is 
Ga.  258  (1888).  Authority  to  sell  bound  by  notes  given  in  the  corporate 
gives  authority  to  contract  to  sell,  name  by  him  for  the  company's  busi- 
Augusta  Bank  v.  Hamblet,  35  Me.  491  ness.  "The  execution  of  the  paper 
(1853).  Officers  authorized  to  give  a  could  not  be  held  to  be  in  excess  of 
note  cannot  agree  to  pay  attorney  the  powers  given,  and  it  was  clearly 
fees.  Hardin  v.  Iowa,  etc.  Co.,  78  the  duty  of  the  directors  to  give  con- 
Iowa,  726  (1889).  The  authority  of  trary  instructions,  if  they  wished  to 
a  president  to  sell  or  lease  gives  him  withdraw  the  general  management 
power  to  point  out  and  make  repre-  from  the  president;  and  to  disaffirm 
sentations  as  to  the  boundaries,  the  action  of  their  agents  promptly 
Holmes  v.  Turner's  Falls  Co.,  150  and  at  once,  if  they  objected  to  it." 
Mass.  535  (1890).  The  president  who  Fitzgerald,  etc.  Co.  v.  Fitzgerald,  137 
makes  an  assignment  of  the  com-  U.  S.  98,  109  (1890).  Where  the  presi- 
pany's  assets  for  the  benefit  of  crcd-  dent  has  been  accustomed  to  exercise 
itors  under  a  resolution  of  the  board  power  without  the  dissent  of  the  com- 
of  directors  cannot  afterwards  attack  pany  and  with  its  acquiescence,  the 
It.  Ke  George  T.  Smith,  etc.  Co.,  86  law  implies  that  he  has  such  power. 
Mich.  1-19  (1891).  The  authority  of  Chambers  v.  Lancaster,  160  N.  Y.  342 
the  president  to  buy  property  gives  (1899).  As  to  the  evidence  necessary 
authority  also  to  buy  on  credit,  to  prove  that  the  officers  of  a  corpora- 
.Arapahoe,  etc.  Co.  v.  Stevens,  13  Colo,  tion  consented  and  acquiesced  in  acts 
534  (1889).  Under  a  by-law  giving  of  the  president,  see  Corn,  etc.  Bank, 
tiim  authority  the  president  may  pur-  v.  American,  etc.  Co.,  163  N.  Y.  332 
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tract  after  it  is  made,  or  accej^ts  the  benefit  of  the  contract.     Hav- 


(1900).  A  sale  of  all  the  property 
by  the  president  and  general  man- 
ager will  be  sustained  where  they 
have  been  allowed  to  take  entire 
charge  of  the  company  and  the  direc- 
tors did  not  repudiate  the  sale. 
Northwestern,  etc.  Co.  v.  Lee,  102  Wis. 
426  (1899).  Where  the  president  is 
allowed  for  several  years  to  carry  on 
all  the  business  of  the  corporation 
and  sign  its  name  to  contracts,  notes, 
etc.,  a  note  signed  by  him  in  the  name 
of  the  corporation  is  valid,  especially 
where  he  and  another  stockholder, 
who  sign  the  note,  own  nearly  all  of 
the  stock.  The  same  rule  applies  to 
a  morttrage  executed  by  him  in  the 
narae  of  the  corporation.  First  Nat. 
Bank  v.  G.  V.  B.  Min.  Co.,  89  Fed. 
Rep.  439  (1898);  aff'd,  95  Fed.  Rep. 
23.  It  may  be  left  to  the  jury  to 
decide  whether  the  president  had  an 
implied  power  to  make  a  contract  as 
its  managing  agent,  if  it  is  shown 
that  he  was  at  the  office  and  talked 
with  people  who  called  on  business. 
West  V.  Prather  &  Co.,  93  Pac.  Rep, 
892  (Cal.  1907).  The  president  may 
hire  for  a  year  a  general  sales  man- 
ager where  he  has  hired  him  for  sev- 
eral years  past.  Arkadelphia  Lum- 
ber Co.  V.  Asman,  107  S.  W.  Rep.  1171 
(Ark.  1907).  Where  one  family  own 
all  the  stock  of  a  mercantile  corpora- 
tion and  one  of  them  is  president  and 
has  entire  control  and  management 
of  its  affairs  and  he  wilfully  fires  the 
property  in  order  that  the  insurance 
may  be  collected,  the  insurance  com- 
pany is  not  liable.  Meily  Co.  v.  Lon- 
don, etc.  Co.,  142  Fed.  Rep.  873 
(1906);  aff'd,  148  Fed.  Rep.  683.  A 
letter  of  the  president  employing  a 
person  for  the  company  may  be 
binding  on  the  company  where  it 
paid  the  salary  called  for  and  it  is 
shown  that  the  president  exercised 
general  authority  in  conducting  the 
corporate  affairs.  Egbert  v.  Sun  Co., 
126  Fed.  Rep.  568  (1903).  By  usage 
the  president,  secretary  and  treasurer 


of  a  trust  company  may  bind  the  com- 
pany by  acts  which  they  ordinarily 
have  not  authority  to  enter  into. 
Carrington  v.  Turner,  101  Md.  437 
(1905).  Customary  action  may  be 
authority  for  the  president  to  sign  a 
petition  to  a  city.  Eddy  v.  City  of 
Omaha,  103  N.  W.  Rep.  692  (Neb. 
1905).  Where  the  president  and  his 
wife  and  daughter  own  all  the  stock 
and  he  transacts  all  the  business,  the 
delivery  of  a  deed  from  the  corpora- 
tion, which  had  been  deposited  in 
escrow,  may  be  made  by  him  with 
their  consent.  Ruble,  etc.  Co.  v. 
Princes,  etc.  Co.,  31  Colo.  158  (1903). 
Where  the  president  has  been  accus- 
tomed to  borrow  money  for  the  com- 
pany, the  company  is  liable  for  a 
similar  loan,  even  though  he  con- 
verted the  money.  Martin  &  Co.  v. 
Logan,  99  S.  W.  Rep.  648  (Ky.  1907). 
Where  the  president  has  been  accus- 
tomed to  act  he  binds  the  corporation 
by  his  employment  of  a  manager. 
Berlin  v.  P.  L.  Cusachs,  114  La.  744 
(1905).  The  president  of  a  manufac- 
turing corporation  is  presumed  to 
have  authority  to  transfer  notes 
which  are  received  in  payment,  where 
he  has  previously  transferred  similar 
ones.  Iowa  Nat.  Bank  v.  Sherman, 
etc.,  17  S.  Dak.  396  (1903).  Where  the 
president  has  controlled  the  entire 
business  he  may  confess  judgment  for 
the  corporation.  Oilman  v.  Heitman, 
113  N.  W.  Rep.  932  (Iowa,  1907).  The 
authority  of  the  president  to  sign 
notes  may  be  implied  from  the 
acquiescence  of  the  company  or  its 
managers  in  the  general  course  of 
business.  Crossley  v.  St.  Philip  Nerl, 
67  Atl.  Rep.  27  (N.  J.  1907).  A  cor- 
poration is  bound  by  the  acts  of  its 
president  if  he  has  been  allowed  to 
conduct  its  business.  Tevis  r.  Ham- 
mersmith, 81  N.  E.  Rep.  614  (Ind. 
19u7).  Where  a  corporation  has  rec- 
ognized the  authority  of  its  president 
to  make  certain  contracts,  this  is 
prima  facie  evidence  of  his  authority 
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ing  knowingly  received  tlie  benefit  of  a  contract  made  and  carried 


to  make  another  contract  of  that 
kind.  Scribner  v.  Flagg,  etc.  Co.,  175 
Mass.  536  (1900).  Where  the  presi- 
dent has  been  allowed  by  the  board 
of  directors  to  carry  on  all  the  busi- 
ness as  though  it  was  his  own,  a 
mortgage  in  the  name  of  the  corpora- 
tion executed  by  him  on  the  corporate 
property  is  valid.  National,  etc.  Bank 
V.  Sanford,  etc.  Co.,  157  Ind.  10 
(1901).  Where  the  president  is  also 
general  manager  and  practically  the 
whole  corporation,  a  bill  of  sale  of 
corporate  property  by  him  is  good. 
Quee  Drug  Co.  v.  Plant,  55  N.  Y.  App. 
Div.  87  (1900).  Where  the  corpora- 
tion allows  all  its  affairs  to  be  con- 
ducted by  its  president,  without  ob- 
serving legal  formalities,  a  note  and 
mortgage  executed  by  him  is  valid,  it 
being  shown  that  such  note  had  been 
renewed  several  times.  G.  V.  B.  Min. 
Oo.  V.  First  Nat.  Bank,  etc.,  95  Fed. 
Rep.  23  (1899).  Where  the  president 
had  ueen  accustomed  to  act  and  con- 
tract for  the  company  without  express 
authority,  and  his  acts  had  always 
been  accepted,  his  order  to  a  con- 
tractor to  stop  work  binds  the  com- 
pany. Leroy,  etc.  R.  R.  v.  Sidell,  66 
Fed.  Rep.  27    (1895). 

A  note  signed  by  the  president  and 
secretary  is  binding,  if  they  have 
been  accustomed  to  sign  notes,  espe- 
cially where  a  corporation  obtains  the 
benefit  of  the  note.  Bullen  v.  Mil- 
waukee, etc.  Co.,  109  Wis.  41  (1901). 
Where  the  president  of  a  national 
bank  manages  its  business  he  may, 
for  the  Ijenefit  of  the  bank,  rediscount 
paper  held  by  the  bank.  Hanover,  etc. 
Bank  v.  First,  etc.  Bank,  109  Fed. 
Rep.  421  (1901).  Where  the  presi- 
dent of  a  railroad  has  been  accus- 
tomed to  sign  notes  without  action  of 
the  board  of  directors,  a  note  signed 
by  him  is  enforceable,  even  though  he 
used  the  money  for  his  own  purposes. 
Texarkana,  etc.  Ry.  v.  Bemis,  etc.  Co., 
67  Ark.  542  (1900).  Where  the  board 
of  directors  of  a  bank  allow  the  presi- 


dent to  transact  all  the  business  of 
the  bank  the  bank  is  bound.  Tourte- 
lot  V.  Whithed,  9  N.  Dak.  407  (1900). 
The  president  has  no  inherent  power 
to  contract  for  the  company,  but 
where  he  has  been  allowed  to  carry 
on  the  whole  business  of  the  corpo- 
ration, the  company  is  bound  by  a 
contract  within  the  ordinary  business 
of  the  corporation,  such  as  selling 
timber  land  on  time.  St.  Clair  v.  Rut- 
ledge,  115  Wis.  583  (1902).  Where  a 
corporation  allows  certain  officers  to 
manage  its  business  it  is  responsible 
for  their  contracts,  unless  it  is  shown 
that  such  contracts  were  unauthor- 
ized. Anderson  v.  Wallace,  etc.  Co., 
30  Wash.  147  (1902).  The  president 
binds  the  company  when  he  does  all 
the  business  with  the  knowledge  and 
consent  of  the  directors.  McComb  v. 
Barcelona,  etc.  Assoc,  134  N.  Y.  598, 
608  (1892);  aff'g,  10  N.  Y.  Supp.  546. 
W^here  for  eight  years  the  president 
has  been  allowed  to  manage  and  carry 
on  the  whole  business  of  the  company, 
and  to  indorse  its  name  to  notes  in 
order  to  raise  money  for  the  busi- 
ness, and  the  company  had  no  cash 
capital  and  no  other  way  of  obtaining 
money,  it  is  for  the  jury  to  say 
whether  the  company  is  bound  by 
such  an  indorsement  by  him.  Fifth 
Nat.  Bank  v.  Navassa,  etc.  Co.,  119 
N.  Y.  256  (1890).  Cf.  National  Bank 
V.  Navassa  Phosphate  Co.,  56  Hun,  136 
(1890).  Where  for  many  years  the 
president  has  managed  a  company,  the 
company's  note  executed  by  him  binds 
the  company  without  special  author- 
ity. Martin  v.  Niagara,  etc.  Co.,  122 
N.  Y.  165  (1890),  aff'g  44  Hun,  130 
(1887).  Where  the  president  for  sev- 
eral years  has  run  the  company,  bor- 
rowed money  for  it,  and  given  its 
notes,  etc.,  and  the  by-laws  give  him 
"general  supervision  over  the  prop« 
erty  and  affairs  of  the  corporation," 
the  company's  note  made  by  him,  and 
an  assignment  of  "$150,000  of  such 
good  and  collectible  accounts  now  e^- 
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out  by  tlio  president,  even  without  authority,  the  corporation  must 
isting  or  that  shall  hereafter  accrue    tinued    business   without   repudiating 


or  be  acquired  in  the  conduct  of  the 
business,"  are  valid.  Preston  Nat. 
Bank  v.  George  T.  Smith,  etc.  Co.,  84 
Mich.  364  (1890).  A  president  who 
has  been  accustomed  to  issue  corpo- 
rate notes  may  bind  the  corporation 
by  a  similar  note.  McDonald  v.  Chis- 
holm,   131   111.    273    (1890). 

A  general   understanding  that   the 
president  and  secretary  shall  manage 
the  business  and  make  contracts,  and 
their  open  and  public  assumption  of 
that  power,  with  the  knowledge  and 
acquiescence     of    the    directors,    are 
equal  to  a  vote  of  the  directors  au- 
thorizing   them    to    make    contracts. 
Sherman,  etc.  Co.  v.  Morris,  43  Kan. 
282  (1890).    Where  the  president  and 
secretary  of  a  mining  company  have 
for   a  long  time   signed   checks,   and 
they  have  been  paid  by  a  bank,  they 
may  continue  to  draw  checks  and  the 
bank  must  pay   them.     The   corpora- 
tion  is   liable   for   overdrafts    caused 
thereby.     Mining  Co.  v.  Angelo,   etc. 
Bank,  104  U.  S.  192    (1881).     A  uni- 
form practice  of  a  company  for  sev- 
eral months  previous  to  the  transfer 
of  a  corporate  note  by  its  president, 
in  cases  of  notes  negotiated   for  the 
purpose  of  raising  money  to  carry  on 
its    legitimate    business,    where    such 
notes  were  payable  to  the  company,  to 
have  them  indorsed  by  the  president, 
is  sufficient  authority  for  his  indorse- 
ment.    Marine  Bank   r.   Clements,   31 
N.  Y.  33  (1865).    See  also,  in  general, 
Chicago,  etc.  Ry.  r.  James,  24  Wis.  388 
(1869) ;  First  Nat.  etc.  Bank  v.  North, 
etc.  Co.,  86  Mo,  125  (1885),  where  the 
president   and   secretary   were   accus- 
tomed   to    make    notes.     Where    the 
board  of  directors  for  three  years  re- 
linquishes   to    the    president   the    ex- 
clusive  management  of  the  business 
of  the  corporation  and  the  purchase 
of  all  classes  of  articles,  giving  cor- 
porate   notes,    bills,     and     securities 
therefor,  and  then  the  directors  took 
charge    and    for  several   years   con- 


his  acts,  his  purchase  of  locomotives 
and  giving  corporate  notes  therefor 
while  he  was  in  charge  binds  the  cor- 
poration. Olcott  V.  Tioga  R.  R.,  27 
N.  Y.  546  (1863).  If  accustomed  so 
to  do,  the  president  may  settle  an 
account  and  take  a  due-bill  in  pay- 
ment. Dougherty  v.  Hunter,  54  Pa. 
St.  380  (1867).  Where  the  president 
has  been  accustomed  to  make  and  in- 
dorse paper,  the  corporation  will  be 
bound,  even  though  the  directors  sup- 
posed that  all  business  had  been 
stopped.  National  Park  Bank  v.  Ger- 
man, etc.  Co.,  53  N.  Y.  Super.  Ct.  367 
(1886).  Where  the  president  has  sev- 
eral times  been  authorized  to  pledge 
corporate  securities,  and  now  does  so 
without  special  authorization,  and  a 
majority  of  the  directors  ratify  the 
act,  not  in  meeting,  but  separately, 
the  pledge  is  legal.  Bibb  v.  Hall,  101 
Ala.  79  (1893).  Where  the  president 
owns  practically  all  the  stock,  and  for 
years  has  managed  the  business  with- 
out any  meeting  of  the  board  of  di- 
rectors, a  sale  of  the  corporate  prop- 
erty by  him  is  legal.  McElroy  v.  Min- 
nesota, etc.  Co.,  96  Wis.  317  (1897). 
The  authority  of  the  president  to  dis- 
charge mortgages  may  be  shown  by 
the  fact  that  he  has  done  so  many 
times  before.  Swasey  v.  Emerson,  168 
Mass.  118  (1897).  The  power  of  a 
president  of  a  bank  to  rediscount  pa- 
per may  arise  from  his  having  done 
so  for  a  long  time  to  the  knowledge  of 
the  board  of  directors.  U.  S.  Bank  t". 
First  Nat.  Bank,  79  Fed.  Rep.  296 
(1897).  Where  the  president  of  a 
bank  is  practically  manager,  he  may 
settle  a  claim  by  taking  an  assign- 
ment of  a  judgment.  First  Nat.  Bank 
V.  New,  146  Ind.  411  (1896).  Long 
usage  may  give  the  president  author- 
ity. Estes  r.  German  Nat.  Bank,  62 
Ark.  7  (1896);  Missouri  Pac.  Ry.  v. 
Sidell,  67  Fed.  Rep.  464  (1895). 
Where  the  president,  who  is  also  gen- 
eral manager  and  financial  agent,  is 
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perform  on  its  part.^     The  authority  of  the  president  of  a  railroad 
to  take  a  lease  of  a  hotel  in  behalf  of  the  company  may  be  inferred 


accustomed  to  borrow  money  for  the 
corporation,  he  binds  the  company  by 
a  loan,  even  though  he  misapplies  the 
proceeds.  Kraft  v.  Freeman,  etc.  Co., 
87  N.  Y.  628  (1881).  If  he  has  been 
accustomed  for  a  long  time  to  sign 
notes,  a  person  taking  a  note  without 
his  signature  is  not  protected.  Davis, 
etc.  Co.  V.  Best,  105  N.  Y.  59  (1887). 
The  president  has  no  implied  power 
to  sell  the  lands  of  the  company,  and 
the  power  given  by  usage  to  former 
presidents  to  sell  and  take  a  purchase- 
money  lien  does  not  give  power  to  sell 
without  retaining  that  lien.  Fitzhugh 
V.  Franco-Tex.  Land  Co.,  81  Tex.  306 
(1891).  The  president,  even  though 
he  is  also  manager,  head,  and  ma- 
jority stockholder,  cannot  bind  the 
corporation  by  his  statement  that  the 
corporation  was  to  indemnify  him 
from  loss  on  certain  indorsements 
made  by  him.  Minneapolis  Trust  Co. 
V.  Clark,  47  Minn.  108  (1S91).  Where 
the  board  of  directors  allow  one  of  its 
officers  the  exclusive  management  of 
its  affairs,  the  company  is  bound  by 
its  acts.  Davies  v.  New  York  Con- 
cert Co..  13  N.  Y.  Supp.  739  (1891); 
Sparks  i\  Dispatch  Transfer  Co.,  104 
Mo.  531  (1891).  Although  the  presi- 
dent has  been  accustomed  to  issue 
corporate  notes,  yet,  if  the  bank 
taking  the  note  in  question  knew  that 
the  proceeds  were  to  be  used  by  him 
in  his  private  business,  the  note  can- 
not be  enforced.  Third  Nat.  Bank  v. 
Marine  Lumber  Co.,  44  Minn.  65 
(1890). 

1  Quoted  and  approved  in  Bennett 
17.  Millville  Imp.  Co.,  67  N.  J.  L.  320 
(1902);  Pittsburgh,  etc.  Ry.  r.  Keokuk 
Bridge  Co.,  131  U.  S.  371  (1889).  A 
corporation  obtaining  property  ille- 
gally by  act  of  its  president  cannot 
deny  his  right  to  rectify  the  injury 
by  reconveying  the  title.  Sprague, 
etc.  Co.  i".  Fuller,  158  Fed.  Rep.  588 
(1908).    Where  the  president  bought 


railroad  iron  without  authority  so  to 
do,  but  the  directors  stood  by  and 
allowed  the  corporation  to  use  it,  the 
company  is  liable  for  the  price.  Scott 
V.  Middletown,  etc.  R.  R.,  86  N.  Y.  200 
(1881).  Where  the  board  of  directors 
ratifies  an  unauthorized  endorsement 
of  a  note  and  the  company  receives 
the  money,  the  company  is  bound,  the 
president  having  made  the  endorse- 
ment. Beacon  T.  Co.  v.  Souther,  183 
Mass.  413  (1903).  Where  the  com- 
pany accepts  the  benefit  of  a  contract 
made  by  its  president  it  is  bound 
thereby.  Owyhee,  etc.  Co.  v.  Tautphas, 
121  Fed.  Rep.  343  (1903).  Where  for 
a  year  a  corporation  accepts  and  acts 
on  a  contract  made  by  its  president 
it  is  bound  thereby.  Michigan  Cen- 
tral R.  R.  v.  Chicago,  etc.  Ry.,  132 
Mich.  324  (1903).  Acquiescence  in  the 
acts  of  the  president  and  treasurer  of 
a  trust  company  in  accepting  a  trust 
may  bind  the  company.  Smith  v. 
Bank  of  New  England,  72  N.  H.  4 
(1903).  A  corporation  suing  on  a 
contract  need  not  show  that  the  presi- 
dent was  authorized  to  sign  it,  no 
issue  being  raised  as  to  his  authority. 
Mebius.  etc.  Co.  v.  Mills,  150  Cal.  229 
(1907).  Where  the  president  and  sec- 
retary of  an  insurance  company  re- 
ceive bank  stock  as  the  purchase  price 
of  a  claim  against  an  insolvent  corpo- 
ration, and  the  directors  treat  the 
stock  as  a  part  of  their  assets,  they 
ratify  the  transaction.  Fidelity  Ins. 
Co.  r.  German  Sav.  Bank,  127  Iowa, 
591  (1905).  Allowing  the  president 
to  make  a  contract  to  employ  an  en- 
gineer and  accepting  his  services 
may  bind  the  company.  Rowland  v. 
Carroll  etc.  Co.,  44  Wash.  413  (1906). 
Even  though  the  president  borrows 
money  and  gives  a  note  to  the  corpo- 
ration without  authority,  yet  if  the 
corporation  uses  the  money  and  the 
directors  do  not  return  it  when  the 
transaction   is  called   to  their  atten- 
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from  the  facts  of  his  sigiiing,   sealing,   and  delivering  the   instru- 
ment, and  of  the  company's  entering  into  possession  under  the  lease 


tion,  the  corporation  is  bound  by  the 
note.  Third  Nat.  Bank  r.  Laboring- 
man's,  etc.  Co.,  56  W.  Va.  446  (1904). 
Where  the  president  of  a  bank  obtains 
a  bond  from  a  surety  company  for  the 
fidelity  of  the  cashier,  the  bank  is 
bound  by  representations  made  by 
him  as  to  the  duties  of  the  cashier. 
Warren,  etc.  Bank  r.  Fidelity,  etc.  Co., 
116  Ky.  38  (1903).  Even  though  a 
mortgage  deed  of  trust  is  executed  by 
the  president  without  authority,  yet, 
if  the  corporation  afterwards  obtains 
a  release  of  some  of  the  property  from 
the  mortgage,  it  ratifies  the  same. 
Clark  V.  Elmendorf,  78  S.  W.  Rep.  538 
(Tex.  1904).  Where  the  president 
dedicates  corporate  land  for  a  street 
and  the  company  allows  the  street  to 
be  constructed,  it  is  too  late  then  to 
object.  City  of  West  End  r.  Eaves,  44 
S.  Rep.  588  (Ala.  1907).  Even  though 
the  president  of  a  company  obtains  a 
loan  from  a  bank  in  order  to  loan  it 
to  his  company,  yet  if  he  gives  his  in- 
dividual note,  the  company  is  not 
liable.  Andrews  Co.  v.  National  Bank, 
etc.,  58  S.  E.  Rep.  633  (Ga.  1907),  dis- 
tinguishing Third  Nat.  Bank  v.  Van 
Haagen  Mfg.  Co.,  141  Pa.  St.  214. 
If  a  corporation  retains  and  uses 
money  borrowed  for  it  by  its  officer  in 
excess  of  his  authority,  it  ratifies  the 
transaction,  and  is  liable.  Willis  v. 
St.  Paul  Sanitation  Co.,  53  Minn.  370 
(1893).  Even  though  a  mortgage  is 
not  authorized  at  a  formal  meeting 
of  the  directors,  nevertheless  if  the 
directors  knew  and  approved  of  the 
same  and  the  corporation  accepted 
the  benefits,  the  mortgage  will  be  en- 
forced, it  having  been  signed  by  the 
president  and  secretary  and  the  cor- 
porate seal  having  been  attached.  Ne- 
vada, etc.  Syndicate  v.  National,  etc. 
Co.,  96  Fed.  Rep.  133  (1899).  Where 
one  person  is  president  and  general 
manager  and  owns  all  the  stock,  a 
note  executed  by  him  in  the  name  of 


the  corporation  is  valid,  the  proceeds 
being  used  in  the  corporate  business. 
Africa  r.  Duluth,  etc.  Co.,  82  Minn. 
283  (1901).  Where  a  corporation 
accepts  the  benefit  of  a  lease  made  by 
the  president  it  is  bound  thereby. 
Alexander  v.  Culbertson,  etc.  Co.,  85 
N.  W.  Rep.  283  (Wis.  1901).  Proof 
that  a  corporation  carried  out  a  con- 
tract and  accepted  the  benefits  of  it  is 
sufficient  to  show  that  it  was  duly 
authorized,  it  having  been  signed  by 
the  president.  Neosho,  etc.  Co.  v.  Han- 
num,  10  Kan.  App.  499  (1901).  A 
chattel  mortgage  executed  by  the 
president  and  secretary  of  an  insolv- 
ent corporation,  with  the  knowledge 
and  consent  of  all  the  stockholders,  is 
valid.  Kalamazoo,  etc.  Co.  v.  Winans, 
etc.  Co.,  106  Mich.  193  (1895).  Even 
though  the  president  sells  property 
without  authority,  yet  if  the  board  of 
directors  receive  the  interest  on  a 
note  given  in  part  payment  they 
ratify  the  sale.  Poche  v.  New  Orleans, 
etc.  Co.,  52  La.  Ann.  1287  (1900). 
Where  a  corporation  ratifies  its  presi- 
dent's contract  it  is  bound  by  his 
declarations  as  to  the  meaning  of  the 
contract.  Balfour  r.  Fresno,  etc.  Co., 
123  Cal.  395  (1899).  Where  but  one 
meeting  of  the  board  of  directors  was 
ever  held  and  then  the  charter  was 
forfeited,  and  the  president,  with  the 
consent  of  the  directors,  individually, 
and  of  all  the  stockholders,  conveyed 
away  the  property,  and  creditors 
were  not  injured,  the  transaction  is 
legal.  Aransas,  etc.  Co.  v.  Manning, 
94  Tex.  558  (1901).  A  corporate  cred- 
itor cannot  attack  a  sale  of  all  the 
assets  of  the  corporation  for  a  valua- 
ble consideration  and  in  good  faith, 
even  though  such  sale  was  not  for- 
mally authorized  by  the  board  of  di- 
rectors or  stockholders.  Magowan  r. 
Groneweg,  14  S.  D.  543  (1901).  See 
s.  c,  16  S.  D.  29.  The  board  of  di- 
rectors may  ratify  an  act  of  the  presi- 
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and  exercising  acts   of  ownership   and   control    over   the   demised 

dent  without  a  formal  resolution  be-  Jones  v.  Williams,  139  Mo.  1  (1897). 
ing  spread  on  the  minutes.  Texas,  Allowing  the  contract  to  be  completed 
etc.  Ry.  V.  Davis,  54  S.  W.  Rep.  381  cures  any  defect  of  power  on  the  part 
(Tex.  1899);  rev'd  on  another  point  of  the  president  to  make  the  contract, 
in  93  Tex.  378.  A  note  guaranteed  by  Omaha,  etc.  Co.  v.  Burns,  49  Neb.  229 
a  corporation  through  its  president,  (1896).  Accepting  the  benefit  of  the 
the  act  being  within  the  corporate  president's  contract  cures  any  defect 
power,  is  binding  if  the  corporation  in  his  authority.  Davies  v.  Harvey 
had  the  benefit,  even  though  the  presi-  Steel  Co.,  6  N.  Y.  App.  Div.  166 
dent  had  no  authority  to  make  such  (1896).  By  accepting  a  deed  of  a 
indorsement.  Hunt  v.  Northwestern,  right  of  way  a  corporation  accepts 
etc.  Co.,  16  S.  D.  241  (1902).  "Where  written  covenants  which  its  president 
the  president  agrees  to  pay  an  em-  made  in  connection  therewith.  Mo- 
ployee  a  certain  percentage  of  the  bile,  etc.  Ry.  v.  Gilmer,  85  Ala.  422 
profits  of  the  business  and  the  corpo-  (1888).  Where  the  president,  as  the 
ration  acquiesces  in  the  contract  and  financial?  manager,  pledges  the  com- 
has  been  benefited  by  it,  the  corpora-  pany's  bonds,  arfd  for  more  than  a 
tion  is  bound.  Bennett  v.  Millville  year  such  pledge  continues  without 
Imp.  Co.,  67  N.  J.  L.  320  (1902).  If  objection,  the  pledge  is  ratified.  Illi- 
the  board  of  directors  by  their  acts  nois  T.  &  S.  Bank  v.  Pacific  Ry.,  117 
accept  a  mcdification  made  by  the  Cal.  332  (1897),  holding  also  that 
president  in  a  contract,  the  company  although  the  by-laws  require  notes  to 
is  bound,  although  there  was  no  for-  be  signed  by  the  secretary,  yet  by 
mal  ratification.  Taylor,  etc.  Co.  v.  acquiescence  a  note  signed  by  the 
Wood,  119  Fed.  Rep.  966  (1903) ;  aff'd,  president  alone  may  bind  the  corpora- 
125  Fed.  Rep.  337.  A  pledge  of  bonds  tion.  A  chattel  mortgage  given  by 
by  the  president  is  ratified  by  the  di-  the  president  and  treasurer,  without 
rectors  knowing  thereof  and  accepting  previous  authority  from-  the  directors, 
the  proceeds.  Prentiss,  etc.  Co.  v.  may  be  validated  by  the  corporation 
Godchaux,  66  Fed.  Rep.  234  (1894).  accepting  the  benefit  of  the  same. 
A  bank  is  liable  for  money  received,  Edelhoff  v.  Horner,  etc.  Co.,  86  Md. 
and  used  by  it  in  its  business,  even  595  (1898).  A  contract  made  by  the 
though  the  president  was  not  author-  president  without  authority  may  be 
ized  to  borrow  it.  Blanchard  v.  Com-  considered,  ratified  by  the  fact  that 
mercial  Bank,  75  Fed.  Rep.  249  the  directors  individually  knew  of  the 
(1896).  A  bank  cannot  enforce  notes  same,  although  they  did  not  act  upon 
which  its  president  obtains  for  it  the  matter  as  a  board.  Henry  v.  Colo- 
by  misrepresentations  inducing  the  rado,  etc.  Co.,  10  Colo.  App.  14  (1897). 
maker  of  the  notes  to  give  them  in  A  railroad  contractor  may  enforce 
exchange  for  the  notes  of  a  worth-  his  construction  contract  with  a  rail- 
less  party.  Wilson  v.  Pauly,  72  Fed.  road  cor-poration,  although  he  made  it 
Rep.  129  (1896).  The  president  may  with  the  president,  and  the  board  of 
release  a  mortgage  where  a  majority  directors  did  not  pass  upon  it,  where 
of  the  directors  separately  authorized  the  contractor  proceeded  to  perform, 
it,  and  the  stockholders  in  meeting  as-  The  contractor  was  justified  in  stop- 
sembled  gave  him  general  authority,  ping  work  when  he  was  not  paid 
Smith  V.  Wells,  etc.  Co.,  148  Ind.  333  according  to  the  contract.  Cunning- 
(1897).  By  acquiescence  of  the  board  ham  v.  Massena,  etc.  R.  R.,  63  Hun, 
of  directors  the  president's  contract  439  (1892);  aff'd,  138  N.  Y.  614. 
employing  an  editor  and  manager  of  Acquiescence  in  sales  by  the  presi- 
a  newspaper  may  bind  the  company,  dent,  where  a  vendor's  lien  was  re- 
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premises,  even  if  the  minutes  of  the  company  failed  to  disclose  such 

tained,  does  not  sustain  a  sale  by  him    bound.      Burton    v.    Burley,    13    Fed. 
witliout  retaining  sucli  a  lien.     Fitz-    Rep.    811    (1880).     A    lease    by    the 
hugh    V.   Franco-Texas   Land    Co.,    81    president  and    treasurer   without  au- 
Tex.  306  (1891).    Although  the  presi-    thority  may  te  ratified  by  the  stock- 
dent  acepts  in  the  corporate  name  a    holders.    Mount  Washington  Hotel  Co, 
draft  drawn   on   him   personally,   yet    v.  Marsh,   63   N.    H.   230    (1884).     A 
where   the   bank   of   the   corporation    bank  is  liable  on  an  agreement  of  its 
pays  the  draft  and  charges  it  to  the    president  -to  give  a  person  ten  shares 
corporation,  and  the  latter  atquiesces    of  stock  if  he  would  deposit  with  it, 
for  nine  months,  it  cannot  holdr  the    the  deposits  having  been  made.    Rich 
bank  liable.     McLaren   v.   First  Nat.    v.  State  Nat.  Bank,  7  Neb.  201  (1878). 
Bank,  76  Wis.  259  (1890).    The  presi-    Where    the    company    acquiesces    in 
dent's  contract  with  an  attorney  may    work  done  by  contract  with  the  presi- 
be    ratified.     Merrill     v.    Consumers'    dent  it  is  liable.    Grape  Co.  v.  Small, 
Coal   Co.,   114    N.   Y.    216    (1889).     A    40  Md.  395  (1874).    The  company  may 
transfer   of   all   the   property   by  the    ratify     a     mortgage    given    by    him. 
president  is  valid  where  the  directors    Krider  v.  Western  College,  31  Iowa,  547 
and  all  the  stockholders  knew  of  it     (1871) ;  Shermans.  Fitch,  98  Mass.  59 
and  assented  to  it.     Fort  Worth  Pub.     (1867),  where  all  but  one  of  the  di- 
Co.  V.  Hitson,  80  Tex.  2-16  (1890).  The    rectors    knew    and    acquiesced.     The 
company,    by    accepting    and     using    acquiescence  of  a  minority  of  the  di- 
property  purchased  by  the  president    rectors  is  insufficient.   Yellow,  etc.  Co. 
without    authority,     thereby     ratifies    v.  Stevenson,  5  Nev.  224   (1869).     Ac- 
the  purchase.     West  Salem  Lend  Co.    ceptance   of   the   property  purchased, 
V.  Montgomery  Land  Co.,  89  Va.  192    with  knowledge,  is  ratification.    Dent 
(1892).   That  stockholders  may  ratify    v.  North,  etc.  Co.,  49  N.  Y.  390  (1872). 
and    validate    notes    and    mortgages    The   failure    of   the   president   to    re- 
given  by  the  president,  see  Martin  v.    pudiate  at  once  an  agent's  unauthor- 
Niagara,  etc.  Mfg.  Co.,  122  N.  Y.  165    ized    act    is   ratification.     First   Nat. 
(1890).     The   contracts  of  the  presi-    Bank  r.  Fricke,   75  Mo.   178    (1881); 
dent  may  be  ratified  subsequently  by    Alabama,  etc.  R.  R.  v.  Kidd,  29  Ala. 
the  board  of  directors.     Wehrhane  v.    221    (1856).       See    also    §727,    i7ifra, 
Nashville,  etc.  R.  R.,  4  N.  Y.  St.  Rep.    on  notice.    Ratification  of  a  president's 
541  (1886).    For  a  clear  statement  of    acts  may  arise  -by  long  use  of  the  re- 
this  principle,  see  Dabney  v.  Stevens,    suits,   even   though   the   directors   ex- 
40  How.  Pr.  341  (1870).    Rates  as  ad-    pressly  repudiated   the  acts,   but  did 
vertised-  by    the    president    bind    the    not  notify  the  other  party.     Belleville 
railroad  when  it  continues  to  accept    Sav.  Bank  v.  Winslow,  35  Fed.   Rep. 
them.      Hilliard    v.    Goold,    34    N.    H.     471   (1888).     It  is  a  sufficient  ratifica- 
230    (1856).      The    president's    unau-    tion  if  the  directors  discuss  the  mat- 
thorized    contracts,    when    known    to    ter   at  a  meeting,   though   they   take 
and  acted  upon  by  the  directors  and    no   action.     Walworth,   etc.    Bank   v. 
corporation,    are    binding.     Perry   v.    Farmers',  etc.  Co.,  16  Wis.  629  (1883). 
Simpson,  etc.  Co.,  37  Conn.  520  (1871).    A    corporate   agent   with   full    powers 
Where  the  president  of  a  bank  in-    may  ratify  the  president's  act.    Perry 
structs    its    correspondent    bank    to    v.    Simpson,    etc.    Co.,    37    Conn.    520 
charge  to  the  former  a  debt  due  by     (1871).    Acquiescence  of  the  board  of 
him  to  the  latter  bank,  and  the  ac-    directors  may  cure  the  omission  of  a 
counts   of    the    latter    to   the    former    previous  resolution  as  required  by  the 
bank   showed-  to  that  effect,   and   no    charter    in    the    ifesue    of    the    bonds, 
objection  is  made,  the  former  bank  is    Curtis  v.  Leavitt,  15  N.  Y.  9   (1857), 
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authority  expressly  given.^  The  stockholders  of  a  corporation  at  a 
special  meeting  duly  called  may  amend  the  by-laws  so  as  to  au- 
thorize the  board  of  directors  to  remove  the  president  and  treasurer, 
and  the  board  of  directors  may  subsequently  make  such  removal 
under  the  amended  by-laws.^  Stockliolders  may  amend  the  by-laws 
so  as  to  increase  the  number  of  directors,  and  may  at  the  same  meet- 
ing elect  the  additional  directors.^ 

The  same  rules  apply  to  a  vice-president  that  apply  to  the  presi- 
dent on  this  subject*    A  stockholder  cannot  act  as  temporary  presi- 


the  court  saying  of  the  board  (p.  49) : 
"They  may  previously  resolve;  they 
may  subsequently  acquiesce;  they 
may  expressly  ratify;  they  may  in- 
tentionally receive  and  appropriate 
the  proceeds  of  the  unauthorized 
transaction,  and  so  put  it  out  of  their 
power  to  dispute  its  validity." 

1  Jacksonville,  etc.  Nav.  Ck).  v. 
Hooper,  160  U.  S.  514  (1896). 

2  In  re  Griffing  Iron  Co.,  63  N.  J.  L. 
168  (1898);  aff'd,  63  N.  J.  L.  357 
(1899).  A  discharged  general  man- 
ager cannot  maintain  a  bill  to  be  re- 
instated and  to  remove  the  president. 
Dimmick  v.  Stokes,  43  S.  Rep.  854 
(Ala.  1907). 

3  Gold  Bluff,  etc.  Co.  v.  Whitlock,  75 
Conn.  669  (1903). 

4  A  vice-president  who  is  authorized 
to  sell  municipal  bonds  owned  by  a 
railroad  company  may  represent  that 
the  bonds  were  legally  issued.  Union 
Bank  v.  Oxford,  etc.  R.  R.,  143  Fed. 
Rep.  193  (1906).  A  vice-president  has 
no  inherent  power  to  repudiate  in  be- 
half of  the  corporation  an  unauthor- 
ized sale  of  the  corporate  property  by 
the  secretary.  Alaska,  etc.  Co.  v.  Sol- 
ner,  123  Fed.  Rep.  855  (1903).  The 
vice-president  may  call  a  special  meet- 
ing of  the  board  of  directors  in  the 
absence  of  the  president  where  the  by- 
laws provide  for  the  president  calling 
such  meeting,  and  the  president  is 
deemed  absent,  even  though  he  is 
within  four  or  five  hours'  travel.  Bell 
V.  Standard,  etc.  Co.,  146  Cal.  699 
(1905).  The  assignment  of  a  claim 
owned  by  a  corporation  is  not  good 
where  it   was    merely  signed  by  the 


vice-president  and  the  seal  was  not  at- 
tached and  there  was  no  evidence  that 
the  vice-president  was  authorized  to 
sign  it.  Allen  i\  Alston,  147  Ala.  609 
(1906).  In  the  absence  of  the  presi- 
dent the  vice-president  may  employ 
counsel.  Fernald  v.  Spokane,  etc.  Co., 
31  Wash.  672  (1903).  Where  a  cor- 
poration authorizes  the  issue  and  sale 
of  bonds,  without  specifying  any  offi- 
cer to  make  the  sale,  the  president 
is  not  personally  liable  for  such 
bonds,  even  though  he  turned  them 
over  to  the  vice-president  to  sell  and 
the  vice-president  kept  the  proceeds. 
Owego,  etc.  Co.  v.  Boyer,  111  N.  Y. 
App.  Div.  140  (1906).  The  power  of 
a  vice-president  to  endorse  and  sell 
a  corporate  note  is  shown  sufficiently 
where  the  company  received  the  pro- 
ceeds. Jones  V.  Evans,  91  Pac.  Rep. 
532  (Cal.  1907).  Where  a  chattel 
mortgage  statute  requires  an  affidavit 
by  the  mortgagee  or  his  agent  or  at- 
torney stating  certain  facts,  and  the 
mortgagee  is  a  corporation,  the  affi- 
davit may  be  made  by  its  vice-presi- 
dent without  reciting  his  authority. 
American,  etc.  Co.  v.  Stolzenbach, 
68  Atl.  Rep.  1078  (N.  J.  1908).  The 
mere  fact  that  a  deed  is  executed  by 
the  vice-president  instead  of  the  presi- 
dent does  not  require  additional 
proof  as  to  why  the  vice-president 
signed  it  instead  of  the  president  do- 
ing so.  Ellison  V.  Branstrator,  153 
Ind.  146  (1899).  It  is  legal  for  the 
board  of  directors  to  authorize  the 
vice-president  to  execute  a  deed. 
American,  etc.  Bank  r.  Ward,  111  Fed. 
Rep.  782    (1901).     The  unauthorized 
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dent  of  tlie  board  of  directors  whore  he  has  never  Leen  elected  a 
director.^ 

§  717.  Secretary  and  treasurer  —  Their  power  to  contract  for  the 
corporation. — The  secretary  of  a  corporation  has  no  power,  merely 
as  secretary  of  the  company,  to  make  contracts  for  it.^     The  secre- 

action  of  the  vice-president  in  deliver-  upon  the  company.  Rumbough  r. 
ing  a  note  which  had  been  duly  in-  Southern  Imp.  Co.,  106  N.  C.  461 
dorsed  by  the  corporation  is  ratified  (1890).  A  suit  is  presumed  to  be 
by  the  corporation  receiving  the  bene-  authorized,  where  the  vice-president 
fit  therefrom.  Johnson  v.  Weed,  etc.  swears  to  the  pleading.  Lacaze  v. 
Co.,  103  Wis.  291  (1899).  A  lumber  Creditors,  46  La.  Ann.  237  (1894). 
company  is  not  liable  for  transactions  The  vice-president's  contracts  may  be 
of  its  vice-president  with  outsiders,  ratified  by  the  directors.  Dallas  v. 
where  such  vice-president  had  no  Columbia,  etc.  Co.,  158  Pa.  St.  444 
power  to  represent  it.  Shavalier  v.  (1893).  The  vice-president  may,  in 
Grand  Rapids,  etc.  Co.,  128  Mich.  230  certain  circumstances,  employ  coun- 
(1901).  The  vice-president  of  a  banli  sel.  Streeten  v.  Robinson,  102  Cal. 
may,  by  reason  of  having  for  a  long  542  (1894).  The  vice-president  has 
time  conducted  the  business  of  the  no  power  to  sign  notes.  Morris  v. 
bank,  have  power  to  assign  a  judg-  Griflith,  etc.  Co.,  69  Fed.  Rep.  131 
ment  owned  by  the  bank.  Cox  v.  (1895).  As  to  the  powers  of  a  vice- 
Robinson,  82  Fed.  Rep.  277  (1897).  president,  see  also  Missouri,  etc.  Ry. 
The  vice-president  may  sign  a  corpo-  v.  Faulkner,  88  Tex.  €49  (1895). 
rate  deed  if  the  president  refuses  to  i  Benson  v.  Keller,  37  Oreg.  120 
do   so.      Smith  v.   Smith,   62    111.   492  (1900). 

(1872).     The   fact   that   a  vice-presi-  2  "A   secretary   is  a  mere   servant, 

dent  swears  to  a  complaint  does  not  His  position  is  that  he  is  to  do  what 

raise  a  presumption  that  the  company  he  is  told,  and  no  person  can  assume 

authorized     its     service.       American  that  he  has  any  authority  to  represent 

Water-works  Co.  v.  Venner,  18  N.  Y.  anything    at    all."      Hence    a    receipt 

Supp.  379   (1892).     The  vice-president  by   the   secretary  that   certificates  of 

may    make    an    assignment    for    the  stock  had  been  actually  lodged  in  the 

benefit  of  creditors,  where  he  is  au-  corporate  oflace  for  transfer  does  not 

thorized    "to   use   all   means   and    do  bind  the  corporation  where  they  were 

all  acts  and  make  all   deeds  by  him  not  actually  lodged,   and  the  receipt 

deemed  necessary  or  proper  to  serve  was  a  part  of  a  fraud.    George  White- 

the   best   interest   of   the   association,  church,  Ltd.   v.   Cavanagh,    [1902]    A. 

and  to  use  the  corporate  seal  for  such  C.  117.    Quoted  and  approved  in  Tay- 

purpose."     Huse  v.  Ames,  104  Mo.  91  lor  v.  Sutherlin,  etc.  Co.,  60  S.  E.  Rep. 

(1891).      The    vice-president    has    no  132  (Va.  1908).    A  corporation  is  not 

power  to  sell  the  bonds  of  the  com-  liable  on  checks  forged  by  its  secre- 

pany,  even   though  he   is  a  director,  tary,   even  though   he  is   the   son   of 

member  of  the  executive  committee,  one   of   the  directors  and   his   father 

and  one  of  the  two  person  who  "run"  knew   that    the   son    had    forged    his 

the  company.    The  purchasers  are  not  name    several     years    prior    thereto. 

lona  fide.     American   L.  &  T.  Co.   v.  Lewes,  etc.  Co.,  Ltd.  v.  Barclay  &  Co., 

St.   Louis,  etc.  Ry.,  42  Fed.  Rep.  819  Ltd.,    95   L.    T.   Rep.    444    (1906).      A 

(1890).     It  may  be  proved   that  the  secretary  has  no  implied  authority  to 

vice-president  had  authority  to  accept  make    contracts    for    a    corporation. 

a  drait,  although  drawn  by  himself  Donaldson  v.  Orchard,  etc.  Co.,  92  Pac. 
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tary  is  one  of  tlie  corporate  officers,  but  lie  has  practically  no  au- 

Rep.  1046  (Cal.  1907).  The  secretary  credit  of  the  company,  and  then 
of  a  hotel  company  has  no  authority  checks  it  out  for  his  private  debts, 
to  issue  its  promissory  note.  First  the  company  is  not  liable  therefor. 
Nat.  Bank,  etc.  v.  Abilene  Hotel  Co.,  Glendale,  etc.  Assoc,  v.  Harvey,  etc. 
103  S.  W.  Rep.  1120  (Tex.  1907).  The  Co.,  114  Wis.  408  (1902).  The  secre- 
secretary  has  no  power  to  compromise  tary  has  no  power  to  assign  the  com- 
a  debt.  Oscar,  etc.  Co.  v.  Pennsyl-  pany's  claims  for  goods  sold  by  it. 
vania  R.  R.,  150  Cal.  658  (1907).  The  The  assignee's  rights  are  not  per- 
secretary  has  no  power  to  sell  any  fected  by  the  directors'  resolution 
of  the  property  of  the  company.  Call-  made  after  he  sues  on  the  account, 
fornia,  etc.  Corp.  v.  Sciaroni,  139  Read  v.  Buffum,  79  Cal.  77  (1889). 
Cal.  277  (1903).  Neither  the  secre-  The  secretary  of  a  religious  corpora- 
tary  nor  the  assistant  secretary  of  tion  cannot  contract  for  paving  for 
the  corporation  can  render  it  liable  the  corporation.  Thomason  v.  Grace, 
for  malicious  prosecution  by  reason  etc.  Church,  113  Cal.  558  (1896).  The 
of  their  arresting  a  person.  Beis-  secretary  has  no  implied  power  to 
wanger  v.  American,  etc.  Co.,  98  Md.  bind  the  company.  Wolf  v.  Daven- 
287  (1904).  The  mere  fact  that  the  port,  etc.  R.  R.,  93  Iowa,  218  (1895). 
secretary  states  that  he  has  authority  He  cannot  sell  and  assign  its  notes, 
to  notify  a  party  to  stop  work  under  Blood  v.  Marcuse,  38  Cal.  590  (1869); 
a  contract  is  not  evidence  of  such  nor  sign  a  draft  for  it,  First  Nat. 
authority.  Bradford,  etc.  Co.  v.  Gib-  Bank  v.  Hogan,  47  Mo.  472  (1871); 
son,  68  Ohio  St.  442  (1903).  The  nor  purchase  iron  for  it,  Williams  v. 
secretary  cannot  make  a  contract.  Chester,  etc.  R.  R.,  15  Jur.  828 
Ross,  etc.  Co.  V.  Eastham,  73  Kan.  (1850) ;  nor  accept  a  bill  of  exchange, 
464  (1906).  A  person  dealing  with  Neale  v.  Turton,  4  Bing.  149  (1827); 
an  agent  of  the  corporation  is  bound  nor  bind  it  to  pay  a  debt  of  an  old 
at  his  peril  to  ascertain  the  extent  company  whose  property  it  purchased 
of  the  agent's  authority  and  is  charge-  upon  a  reorganization,  American,  etc. 
able  with  knowledge  thereof,  and  if  Ry.  v.  Miles,  52  111.  174  (1869);  nor 
the  agent  gives  a  warrant  which  he  rent  a  place  for  the  company,  Ridley 
is  not  authorized  to  give,  the  secre-  v.  Plymouth,  etc.  Co.,  2  Exch.  711 
tary's  ratification  of  the  same  is  not  (1848);  nor  accept  accommodation 
binding  on  the  company.  Reid  v.  paper.  Farmers',  etc.  Bank  v.  Empire, 
Alaska,  etc.  Co.,  47  Ore.  215  (1905).  etc.  Co.,  5  Bosw,  275  (1859);  nor  pur- 
The  secretary  has  no  inherent  power,  chase,  Kingsbridge  Flour  Mill  Co.  v. 
Farrell  v.  Gold  Flint,  etc.  Co.,  32  Plymouth,  etc.  Co.,  2  Exch.  718  (1848). 
Mont.  416  (1905).  The  secretary  has  Where  the  assistant  secretary  signs 
no  power  to  endorse  the  company's  a  mortgage  instead  of  the  secretary, 
name  on  a  note,  especially  an  accom-  it  is  sufficient  to  prove  that  he  was 
modation  note.  Wheeling,  etc.  Co.  v.  the  de  facto  assistant  secretary.  Au- 
Conner,  55  S.  E.  Rep.  982  (W.  Va.  gusta,  etc.  R.  R.  v.  Kittel,  52  Fed.  Rep. 
1906).  The  secretary  has  no  inherent  63  (1892).  The  secretary  has  no 
power  to  sell  real  estate.  Cobb  v.  power  to  execute  a  note.  Thompson 
Glenn,  etc.  Co.,  57  W.  Va.  49  (1905).  v.  Des  Moines,  etc.  Park,  112  Iowa,  628 
A  letter  from  the  secretary  approving  (1900);  SaJiders  v.  Chartrand,  59 
a  sale  of  property  is  not  binding  on  S.  W.  Rep.  95  (Mo.  1900).  A  letter 
the  corporation.  Mexican,  etc.  Co.  v.  signed  by  the  secretary  employing  a 
Frank,  154  Fed.  Rep.  217  (1907).  person  is  not  sufficient  to  prove  a  con- 
Where  the  secretary  wrongfully  de-  tract.  Hallenbeck  v.  Powers,  etc.  Co., 
posits  another  person's  money  to  the  117   Mich.   680    (1898). 
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tliority.*  Tlic  cor})oration  may,  of  course,  expressly  authorize  the 
secretary  to  contract  for  it,  or  may  accept  and  ratify  his  contracts 
after  they  ai'e  made.^     A  corporaticai  may  maintain  replevin  to  r©- 


1  Hastings  v.  Brooklyn  Life  Ins.  Co., 
138  N.  Y.  473  (1893). 

2  Quoted  and  approveci   in   Cobb   v. 
Glenn,  etc.  Co.,  57  W.  Va.  49   (1905), 
and  Taylor  v.  Sutherlin,  60  S.  E.  Rep. 
132   (Va.  1908).     Where  the  assistant 
secretary    of    a    foreign    corporation 
opens  a  bank  account  in  the  corporate 
name  and  uses  it  and  the  corporation 
checks  up  the  account  from  time  to 
time  it  is  bound.     Hennessy,  etc.  Co. 
V.  Memphis  Nat.  Bank,  129  Fed.  Rep. 
557    (1904).     A  corporation  is  bound 
by  a  contract  made  in  its  behalf  by 
its  secretary  for  the  sale  of  its  treas- 
ury stock,  where  the  directors  knew 
that  he  was  acting  as  agent  and  had 
formerly  approved  a  previous  sale  of 
stock    by    him.      Bauersmith    v.    Ex- 
treme,   etc.    Co.,    146    Fed.    Rep.    95 
(■•.906).     Even   though   the   secretary 
has  sold  the  corporate  property  with- 
out authority,  yet  if  the  money  has 
been    used    by    the    corporation,    the 
amount  must  be  tendered  back  before 
the  transfer  can  be  set  aside.    Alaska, 
etc.  Co.  V.  Solner,  123  Fed.  Rep.  855 
(1903),  holding  also  that  if  the  board 
of   directors   do  not   disaffirm   a  sale 
of   corporate  property   by   the   secre- 
tary, but  acquiesce  therein  and  retain 
the     proceeds,      the     corporation      is 
bound.      Where    the    directors    sepa- 
rately  assent   to   the   employment   of 
a  physician  to  attend  an  injured  em- 
ployee and  acquiesce  in  the  secretary 
so  employing  him,  the  corporation  is 
bound.      Scott   v.    Superior,    etc.    Co., 
144    Cal.    140    (1904).      Even    though 
the    secretary    employs    an    attorney 
without  authority,  yet  if  the  company 
received    the   benefit   of   his  services, 
it  may   be  liable   therefor.     Kelly   r. 
Ning,    etc.    Assoc,    2    Cal.    App.    460 
(1905).     Where  a  secretary  has  been 
accustomed   to  transact   the   business 
the   corporation    is    bound.      Ring    v. 
lAing  Island,  etc.,  93  N.  Y.  App.  Div. 


442   (1904);   aff'd,  184  N.  Y.  553.     As 
to   the    proof   necessary  to   show    the 
secretary's    authority    to    endorse    a 
note,  see  Karsch  v.  Pettier,  etc.  Co., 
82   N.    Y.    App.   Div.    230    (1903).     A 
note  signed  by  the  president  and  sec- 
retary is  good  even  though  the  secre- 
tary had  at  that  time  been  succeeded 
by  another.    Houts  v.  Sioux  City,  etc., 
110  N.  W.  Rep.  166  (Iowa,  1907).     See 
also  Hill  V.  Manchester,  etc.  Co.,  5  B.  & 
Ad.   866    (1833),  where  the  secretary 
was  authorized  to  aflBx  the  corporate 
seal;    New   England,   etc.    Ins.   Co.   v. 
De  Wolf,  25  Mass.  56    (1829),  where 
the    company    accepted    the    benefits. 
A  note  signed  by  the  corporate  secre- 
tary as  directed  by  the  president,  the 
money    therefor    being    used    by    the 
corporation,  is  enforceable  against  it. 
Jansen   v.  Otto   Stietz,  etc.  Co.,  1   N. 
Y.   Supp.   605    (1888).     Although  cor- 
porate notes  given   bj^   the  secretary 
to   a   bank   are   unauthorized,    yet   if 
the  money  was  used  regularly  in  the 
business  of  the  company  it  is  liable. 
Pauly   V.   Pauly,    107   Cal.    8    (1895). 
Where   the    secretary    has   been    per- 
mitted to  sell  the  notes  of  the  corpo- 
ration, a  transfer  of  a  note  by  him 
to  a  bank  makes  the  latter   a   bona 
fide  purchaser,  the  corporation  being 
the  payee.     Commercial  Nat.  Bank  v. 
Brill,  37  Neb.  626   (1893).    The  secre- 
tary has  power  to  indorse  the  com- 
pany's note  for  discount  or  sale  where 
for  a  long  time  he  has  been  allowed 
to  do  so.     Blake  v.  Domestic,  etc.  Co., 
38   Atl.   Rep.    241    (N.   J.    1897).      By 
allowing  the  secretary  to  conduct  the 
business  the  company  is  bound  by  his 
contracts.     Hess  r.   Sloane,   66  N.   Y. 
App.  Div.  522  (1901);  aff'd,  173  N.  Y. 
616.     Where   a  corporation   pays   the 
expense  of  collecting  notes  owned  by 
it   and   assigned   by   its   secretary,   it 
thereby  ratifies  such  assignment.    Mc- 
Cormick  t'.  Bittinger,  13  Colo.  App.  170 
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cover  its  records  and  seal  from  one  who  claims  to  be  its  secre- 
tary.^ 

The  treasurer  of  a  corporation  has  no  power,  merely  by  reason 
of  his  office  as  treasurer,  to  contract  for  the  corporation.-     But  if 

(1899).  A  person  who  loans  a  sum  not  being  sealed.  Coney  Island,  etc. 
of  money  to  a  corporation  on  the  R.  R.  v.  Boyton,  87  N.  Y,  App.  Div. 
agreement  of  its  directors  that  he  was  251  (1903).  Even  though  the  treas- 
to  be  assistant  secretary  at  a  speci-  urer  and  president  of  a  brewing  com- 
fied  salary,  may  recover  back  the  pany  are  also  treasurer  and  a  director 
money.  Meridian,  etc.  Co.  v.  Eaton,  of  a  trust  company  in  which  the  for- 
81  N.  E.  Rep.  667  (Ind.  1907).  A  mer  company  deposits  its  funds,  the 
person  who  by  agreement  is  to  be  trust  company  is  not  liable  for  em- 
made  secretary,  but  who  acts  as  such  bezzlement  of  such  funds  by  the 
before  he  is  elected,  is  nevertheless  treasurer.  Elk,  etc.  Co.  v.  Neubert, 
a  de  facto  omcer.  Welker  i\  Anheuser,  213  Pa.  St.  171  (1906).  A  corpora- 
etc.  Assoc,  114  N.  W.  Rep.  14^  (Minn,  tion  may  repudiate  a  fraudulent 
1908).  agreement  of  its  president  and  treas- 

1  Stovell  V.  Alert,  etc.  Co.,  38  Col.  urer  to  take  a  worthless  note  in  pay- 
80   (1906).  ment   of   rent.     National,   etc.   Co.   v. 

2  Quoted  and  approved  in  Taylor  v.  Chicago  Ry.  etc.,  226  111.  28  (1907). 
Sutherlin,  etc.  Co.,  60  S.  E.  Rep.  132  In  a  suit  on  a  note  it  is  insufficient 
(Va.  1908).  The  treasurer  has  no  to  prove  the  signatures  of  the  presi- 
power  to  borrow  money  and  give  the  dent  and  treasurer.  Proof  must  be 
corporate  note  therefor,  and  the  com-  given  that  they  had  authority  to  sign, 
pany  is  not  liable  where  the  money  Dreeben  v.  First  Nat.  Bank,  99  S.  W. 
was  paid  into  the  corporate  treasury  Rep.  850  (Tex.  1907).  The  treasurer 
and  immediately  embezzled  by  the  has  no  authority  except  to  keep  the 
treasurer.  Craft  v.  South  Boston  R.  corporate  funds  and  disburse  them 
R.,  150  Mass.  207  (1889).  Even  when  properly  authorized  so  to  do. 
though  the  treasurer  of  a  corporation  Albro  Min.  etc.  Co.  v.  Chinn,  20  Colo, 
presents  to  the  registrar  of  the  bonds  App.  238  (1904).  The  treasurer  has  no 
of  another  corporation,  in  which  the  power  to  endorse  the  corporate  name  to 
former  company  owns  bonds  regis-  corporate  notes.  Pelton  v.  Spider,  etc. 
tered  in  the  former's  name,  a  copy  Co.,  112  N.  W.  Rep.  29  (Wis.  1907).  A 
of  the  resolution  of  the  directors  of  treasurer  has  no  power  to  sign  the  cor- 
the  former  authorizing  a  transfer,  porate  name  to  promissory  notes  un- 
and  also  the  power  of  attorney  ap-  less  he  is  expressly  given  that  power, 
parently  containing  the  signatures  of  If  the  note  is  made  payable  to  his 
the  president  and  secretary  and  the  own  order,  the  purchaser  of  it  must 
corporate  seal,  yet  if  these  were  not  take  notice  that  it  was  issued  without 
authorized,  and  a  transfer  is  made,  authority.  Chemical  Nat.  Bank  v. 
the  corporation  issuing  the  bonds  is  Wagner,  93  Ky.  525  (1892).  Notes  of 
liable.  Clarkson  Home,  etc.  v.  Mis-  a  cattle  company  purporting  to  be 
souri  K.  &  T.  R.  R.,  182  N.  Y.  47  signed  by  it  through  its  treasurer  are 
(1905).  In  a  suit  by  a  corporation  presumed  to  have  been  authorized. 
on  a  promissory  .note,  the  contract  Corcoran  v.  Snow  Cattle  Co.,  151  Mass. 
leading  to  the  note  cannot  be  intro-  74  (1890).  Where  a  corporation  re- 
duced as  a  defense  unless  it  is  proved  pudiates  a  pledge  of  stock  made  by 
that  the  treasurer  who  signed  the  its  treasurer,  it  cannot  sue  the 
contract  in  behalf  of  the  corporation,  pledgee  for  the  money  received  by  the 
had  authority  to  do  so,  the  contract  pledgee  upon  a  sale  of  the  stock  by 
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tho  treasurer  has  been  accustomed  to  make  certain  contracts  for  the 
corporation,  and  the  corporation  has  acquiesced  in  them,  it  is  bound 
hy  a  now  contract  of  that  kind  entered  into  by  him.^  It  is  for  the 
jury  to  decide  whether  such  a  custom  exists.^     A  treasurer  has  no 

the   latter.      Holden   v.   Metropolitan  etc.  Bank,  127  Mass.  107  (1S79);  Hoi- 
Nat.    Bank,    151    Mass.    112     (1890);  den   v.  Upton,   134   Mass.   177    (1883). 
s.  c,  138  Mass.  48.  The  treasurer  can-  Contra,  Perkins  v.  Bradley,  24  Vt.  66 
not,  upon  the  sale  of  a  note  held  by  (1851);    nor    assume   the    debt   of   a 
the  company,  indorse  the  note  so  as  third    person.    Stark    Bank    v.    U.    S. 
to   render   the   company   liable,   even  Pottery   Co.,   34  Vt.   144    (1861);    nor 
though  a  trustee  was  aware  thereof,  sell  and  assign  a  mortgage  owned  by 
the  opening  of  an  account  with   the  the  corporation,  even  though  he  uses 
bank  being  unknown  to  the  company,  the  corporate  seal.     Jackson  r.  Camp- 
Columbia  Bank  v.  Gospel  Tabernacle,  bell,   5   Wend.   572    (1830).     He   may 
57   N.   Y.   Super.   Ct.   149    (1889).     A  employ  an  attorney  to  collect  unpaid 
treasurer  has  no  power  to  issue  cor-  bills.      Bristol,    etc.    Bank   v.    Keavy, 
porate  notes,  and  where  he  does  so,  128  Mass.  298  (1880).    He  cannot  give 
the    proceeds   being   used   to   pay   his  a  release  under  seal.     Dedham  Inst, 
personal  debt  to  the  corporation,  the  v.    Slack,    60   Mass.    408    (1850).     He 
notes   are   not   binding   on    the   com-  may  accept  money.    Brown  r.  Winnis- 
pany.       First   Nat.    Bank   v.    Council  simmet  Co.,  93  Mass.  326  (1865).  The 
Bluffs,   etc.   Co.,  56   Hun,  412    (1890).  treasurer   of   a  manufacturing   corpo- 
The  corporate  indorsement  of  a  note  ration  is  presumed  to  have  authority 
by    the    treasurer    without    authority  to  indorse  and  sell  to  a  bank  a  note 
and  for  accommodation  does  not  bind  running   to    the   corporation.     Stand- 
the  corporation.    Wahlig  v.  Standard,  ard,  etc.  Co.  v.  Windham  Nat.  Bank, 
etc.    Co.,    9    N.    Y.    Supp.   739    (1890).  71   Conn.   668    (1899).     As   to   admis- 
The  treasurer  has  no  inherent  author-  sions  by  him,  see  §  726,  infra. 
ity    to    indorse.      Security    Bank    v.  i  The    treasurer    has    no    inherent 
Kingsland,  5  N.  Dak.  263  (1895).  The  power  to  sign  and   indorse  corporate 
treasurer    has    no    Implied    power   to  notes,  but  long  usage  may  constitute 
make  a  corporate  note.    Oak,  etc.  Co.  such  authority.     Page  v.  Fall  River, 
V.  Foster,   7   N.  M.   650    (1895).     The  etc.  R.  R.,  31  Fed.  Rep.  257    (1887); 
treasurer  of  a  manufacturing  corpora-  Lester  v.  Webb,  83  Mass.  34    (1861), 
tion  has  no  implied  power  to  bind  the  where  the  treasurer  indorsed  a  note; 
corporation  as  an  accommodation  in-  Bank  of  Attica  v.  Pettier  etc.  Co.,   1 
dorser,  and  a  person  taking  the  note  N.  Y.  Supp.  483    (1888);   Partridge  r. 
with    notice   cannot   enforce   such    in-  Badger,  25  Barb.  146    (1857);    Foster 
dorsement.     Usher  ?'.  Raymond  Skate  v.    Ohio,   etc.    Co.,    17   Fed.    Rep.    130 
Co.,  163  Mass.  1  (1895).     An  arbitra-  (1883),  where  he  gave  a  note.    Where 
tion   agreed   to  by  the  treasurer  was  the  secretary  and  treasurer  have  been 
sustained  in  Remington  Paper  Co.  v.  accustomed  to  manage  the  entire  busi- 
London  Assur.  Corp.,   12   N.  Y.  App.  ness  and  make  contracts,  a  contract 
Div.  218   (1896).     A  demand  for  rent  entered  into  by  them  for  the  company 
may  properly  be  made  on  the  secre-  is    legal    and    enforceable.      Moore    r, 
tary  and  treasurer.     State  v.   Felton,  H.  Gaus  Co.,  113  Mo.  98    (1892). 
52   N.  J.   L.   161    (1889).     He  cannot  2  Foster  r.    Ohio,   etc.   Co.,    17   Fed. 
compromise    or    reliquish    its    claims.  Rep.  130    (1883);    Fifth,  etc.  Bank  r. 
Carver  Co.  v.  Manufacturers',  etc.  Co.,  First    Nat.    Bank,    48    N.    J.    L.    513 
72  Mass.  214  (1856);  nor  sell  and  in-  (1886),  where   the  treasurer  pledged 
dorse   its   paper,   Bradlee  v.  Warren,  securities. 
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power  to  indorse  the  company's  note  for  discount  or  sale,  but  if 
allowed  to  do  so  for  a  long  time  such  indorsements  are  legal.^  If 
the  treasurer  is  accustomed  to  act  as  the  managing  agent  of  the 
corporation  he  can  sell  its  property,^  and  borrow  money  and  give 
security.^  The  treasurer  binds  the  corporation  by  a  contract  which 
he  is  expressly  authorized  to  makc^  The  secretary  and  treasurer 
cannot  even  conjointly  bind  the  corporation  by  their  purchases  of 

1  Blake  v.  Domestic,  etc.  Co.,  38  All.  the  usual  terms  as  to  selling  the  bonds 
Rep.  241  (N.  J.  1897).  Where  the  in  case  of  default.  Morris,  etc.  v. 
corporation  has  allowed  the  secretary  East  Side  Ry.,  104  Fed.  Rep.  409 
and  treasurer  to  indorse  notes  re-  (1900),  rev'g  95  Fed.  Rep.  13.  Where 
ceived  by  it,  such  indorsements  are  a  corporation  keeps  two  accounts  in 
legal.  Black  v.  First  Nat.  Bank,  96  the  same  bank,  and  in  one  account 
Md    399   (1903).  the   checks  are   to   be   signed   by   the 

2  Phillips  V.  Campbell,  43  N.  Y,  271  president  and  the  treasurer,  and  in 
QgYO).  t^®   other   by  the  treasurer  alone,   a 

3  Fay  V.  Noble,  66  Mass.  1  (1853);  check  on  the  first  account  signed  by 
Fifth  etc.  Bank  v.  First  Nat.  Bank,  the  treasurer  alone  is  not  good,  and 
48  N.  J.  L.  513  (1886).  Where  the  the  bank  is  liable  if  it  pays  it.  Shoe, 
treasurer  has  been  accustomed  to  etc.  Co.  v.  Western  Nat.  Bank,  70  N. 
handle  the  finances  of  the  corpora-  Y.  App.  Div.  588  (1902).  Where  an 
tion,  a  judgment  note  with  warrant  officer  is  authorized  to  issue  notes, 
of  attorney  by  him  is  valid.  Chi-  a  note  issued  by  him  is  legal  if  in 
oago,  etc.  Co.  v.  Chicago  Nat.  Bank,  the  hands  of  a  bona  fide  holder, 
176  111.  224  (1898).  Where  the  secre-  though  the  purpose  was  unauthor- 
tary  and  treasurer  and  a  director  ized.  Hence  he  cannot  be  held  per- 
have  been  allowed  to  transact  the  sonally  liable,  and  the  notes  are  bind- 
business  of  the  company  and  they  ing  on  the  corporation.  Dexter  Sav. 
borrow  money  for  the  company  and  Bank  v.  Friend,  90  Fed.  Rep.  703 
give  the  company's  bond  and  mort-  (1898).  Where  the  treasurer  of  a 
gage  therefor,  and  produce  a  certified  land  company  is  authorized  to  pur- 
copy  of  a  resolution  passed  by  the  chase  realty  he  may  sell  it  for  the 
board  of  directors,  the  lender  may  corporation.  Henry  v.  Black,  210  Pa. 
rely  on  such  certified  copy,  even  St.  245  (1904).  Where  a  vice-presi- 
though  it  afterwards  turns  out  to  dent  and  treasurer  have  authority  to 
have  been  unauthorized.  Hutchison  make  a  contract  and  the  treasurer 
V.  Rock  Hill,  etc.  Co.,  65  S.  C.  45  makes  it  alone  but  the  vice-president 
/■j^9Q2).  with   knowledge    thereof    accepts    for 

4  Odd  Fellows  v.  Bank  of  Sturgis,  the  corporation  the  benefit  of  the  con- 
42  Mich.  461  (1880),  where  the  au-  tract,  the  company  is  bound.  Peach 
thority  was  oral;  Gafford  v.  American,  River,  etc.  Co.  v.  Ayers,  91  S.  W.  Rep. 
etc.  Co.,  77  Iowa,  736  (1889).  Funds  387  (Tex.  1906).  Even  though  the 
drawn  cut  by  the  treasurer  on  the  board  of  directors  authorizes  a  sale 
express  authority  of  the  directors  and  of  the  company's  bonds  by  the  presi- 
kept  apart  from  his  funds  are  held  dent  and  treasurer,  and  a  sale  is  made 
by  him  at  the  risk  of  the  corporation,  by  the  treasurer  alone  and  he  em- 
Butler  ?'.  Duprat,  51  N.  Y.  Super.  Ct.  bezzles  the  proceeds,  a  bona  fide  pur- 
77  (1884).  Where  a  corporation  au-  chaser  from  him  is  protected.  Doty 
thorizes  its  agent  to  pledge  its  bonds  v.  Oriental,  etc.  Co.,  67  Atl.  Rep.  586 
the  agent  may  make  the   pledge  on  (R.  I.  1907). 
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the  article  in  which  it  deals  ;^  nor  can  they  borrow  money  for  the 
corporation;^  nor  release  the  maker  of  a  note  to  the  corporation;^ 
nor  subscribe  for  stock  in  another  corporation.^  But  if  the  com- 
pany acquiesces  in  a  contract  made  by  either  or  both  of  these  offi- 
cers it  is  bound.^     By  usage  the  treasurer  may  have  power  to  sell 

1  Alexander  v.  Cauldwell,  83  N.  Y.  pany  for  stock  in  a  cotton  manufac- 
480  (1881),  where  a  coal  company  luring  company.  Wells  Co.  v.  Avon 
was  held  not  liable  for  coal  so  pur-  Mills,  118  Fed.  Rep.  190  (1902).  See 
chased,  there  being  no  evidence  that  same  case  198  U.  S.  177. 

the  corporation  authorized  it,  or  used  5  St.    James's    Parish   v.    Newbury- 

it,   or    ratified   it.      Cf.   Alexander    v.  port,  etc.  R,  R.,  141  Mass.  500  (188G), 

Brown,  9  Hun,  641   (1877).     The  sec-  where  the   treasurer  gave  an   obliga- 

retary   and   treasurer   has   no    power  tion   under    seal    and    reported    it   in 

to    sell    machinery    of    the    company,  his    reports,    and    a    committee    ap- 

Winsted,  etc.  Co.  v.  New  Britain,  etc.  proved.      If    the    company    ratifies    a 

Co.,  69  Conn.  565  (1897).  contract  made  by  the  president  and 

2  Adams  v.  Mills,  60  N.  Y.  533  secretary,  the  company  may  compel 
(1875).  The  secretary  and  treasurer  its  officers  to  give  it  the  benefit  of  the 
of  a  coal  company  has  no  implied  contract.  Church  v.  Sterling,  16 
power  to  borrow  money  for  it.  Ala-  Conn.  388  (1844).  Accepting  the 
bama,  etc.  Bank  v.  O'Neil,  128  Ala.  benefit  of  an  insurance  contract  made 
192  (1901).  The  secretary  and  treas-  by  the  secretary  and  president  ac- 
urer  has  no  authority  to  agree  to  pay  cepts  the  contract  itself.  Emmet  v. 
a  commission  to  an  agent  for  selling  Reed,  8  N.  Y.  312  (1853).  Where  the 
property  belonging  to  the  corporation,  secretary  and  treasurer  has  power  to 
Extension,  etc.  Co.  v.  Skinner,  28  Colo,  execute  and  carry  out  a  lease  he  may 
237  (1901).  A  ho7ia  fide  purchaser  agree  to  a  cancellation  of  the  same, 
of  a  promissory  note  executed  by  the  Commercial  Hotel  Co.  v.  Brill,  123 
officers  of  a  private  trading  corpora-  Wis.  638  (1905).  An  indorsement  by 
tion  is  protected  in  assuming  that  the  secretary,  with  the  knowledge  and 
the  officers  have  not  exceeded  their  acquiescence  of  the  directors,  is  bind- 
authority  in  issuing  the  note.  Na-  ing.  Williams  v.  Cheney,  69  Mass. 
tional,  etc.  Co.  v.  Rockland  Co.,  94  215  (1855).  So,  also,  where  he 
Fed.  Rep.  335  (1899).  Merely  prov-  pledges  bonds  with  their  knowledge 
tng  the  signature  of  a  corporation  and  acquiescence.  Darst  v.  Gale,  83 
to  a  note  by  proving  that  it  was  111.  136  (1876).  And  see  Durar  r. 
signed  by  the  president,  secretary  and  Hudson,  etc.  Ins.  Co.,  24  N.  J.  L.  171 
treasurer  is  not  sufficient.  Gould  v.  (1853),  in  insurance  contracts;  and 
Gould   &   Co.,   134   Mich.    515    (1903).  Conover  v.  Mutual   Ins.  Co.,  1   N.   Y. 

3  Moshannon,  etc.  Co.  v.  Sloan,  7  290  (1848),  where  he  was  accustomed 
Atl.  Rep.  102  (Pa.  1885).  The  secre-  to  contract  for  the  company;  Chicago 
tary  and  treasurer  of  a  company  or-  Bldg.  Soc.  v.  Crowell,  65  111.  453 
ganized  to  deal  in  mortgages  may  au-  (1872);  Talladega  Ins.  Co.  v.  Pea- 
thorize  a  debtor  of  the  company  to  cock,  67  Ala.  253  (1880),  where  the 
transfer  real  estate  to  one  of  the  com-  secretary  was  accustomed  to  sign 
pany's  creditors  in  settlement  of  both  notes.  Where  a  corporation  uses  a 
claims.  First  Nat.  Bank  v.  Garret-  wharf  under  a  contract  made  by  its 
son,  107  Iowa,  196  (1899).  treasurer,  it  is  liable  for  the  contract 

i  The  secretary  and  treasurer  of  a  price.     Taylor  v.  Albemarle,  etc.  Co., 

cotton  trading  company  has  no  power  105    N.    C.    484    (1890).      Taking   the 

to  subscribe  in  the  name  of  the  com-  benefit  of  a  piece  of  statuary  for  ad- 
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goods.^  In  Massachusetts  it  is  held  that  the  treasurer  of  a  trading 
or  manufacturing  comjDanj  has  implied  power  to  execute  notes  in 
behalf  of  the  corporation,  and  the  bona  fide  holder  of  such  notes 
may  enforce  them.  This  rule  was  also  applied  to  a  gas-light  com- 
pany,^ And  in  "Vermont  it  is  held  that  the  treasurer  has  power  to 
buy,  where  the  company's  letterheads  direct  that  all  correspondence 
be  addressed  to  him.^  Where  the  treasurer  of  a  corporation  uses  its 
money  for  his  own  purposes  he  may  be  sued  therefor,  even  though 
he  continues  to  be  treasurer.*  Where  the  by-laws  provide  that 
checks  shall  be  signed  by  the  president  and  treasurer  it  is  conver- 
sion for  the  treasurer  to  check  the  money  out  on  his  sole  signature.^ 
A  new  treasurer  may  bring  suit  against  a  former  treasurer  to  re- 
cover corporate  funds,  and  such  suit  may  be  in  equity.^  A  treasurer 
sued  by  the  corporation  for  money  held  by  him  as  treasurer  cannot 
offset  a  debt  due  from  the  corporation  to  him  individually.^  Where 
a  treasurer  has  been  expelled  by  the  board  of  directors  for  irregu- 
larities in  his  accounts,  the  corporation  may  maintain  quo  warranto 
to  oust  him  from  office  and  obtain  possession  of  its  money  and 
books.^     A  peremptory  mandamus  granted  without  notice  is  not  the 


vertising  purposes  binds  it  to  pay 
therefor,  thougli  the  treasurer  made 
the  contract.  Ellis  v.  Howe,  etc.  Co., 
9  Daly,  78  (1880).  The  secretary 
and  treasurer  may  bind  the  company 
by  being  allowed  to  do  all  the  busi- 
ness of  the  company.  Colorado,  etc. 
Co.  V.  American,  etc.  Co.,  97  Fed.  Rep, 
843  (1899).  Where  the  secretary  and 
treasurer  has  managed  the  business 
as  though  the  property  was  his  own, 
a  sale  of  all  the  property  with  the 
consent  of  ninety-five  per  cent,  of  the 
stockholders  to  an  innocent  purchaser 
for  value  is  legal,  even  though  no 
meeting  of  the  directors  or  stockhold- 
ers authorized  the  sale.  Magowan  v. 
Groneweg,  14  S.  D.  543  (1901).  See 
s.  c,  16  S.  D.  29.  Where  the  treas- 
urer signs  the  company's  name  to  a 
note  without  authority,  but  the  com- 
pany uses  the  money,  it  is  liable  on 
the  note.  Wayne,  etc.  Co.  v.  Schuyl- 
kill, etc.  Ry.,  191  Pa.  St.  90  (1899). 
Where  the  treasurer  has  had  entire 
management  of  the  business,  an  ex- 
tension of  the  company's  notes  by  him 
is  legal.  Franklin  Sav.  Bank  v.  Coch- 
rane, 182  Mass.  586   (1903). 


1  Nashua,  etc.  Co.  v.  Chandler,  etc. 
Co.,  166  Mass.  419   (1896). 

2  Merchants'  Nat.  Bank  v.  Citizens' 
Gas  Light  Co.,  159  Mass.  505    (1893). 

3  Woodbury  Granite  Co.  v.  MuUiken, 
66  Vt.  465   (1894). 

4  Marlborough  Assoc,  v.  Peters,  179 
Mass.   61    (1901). 

5  Sanitary,  etc.  Co.  v.  Mullins,  86 
N.  Y.  App.  Div.  450  (1903). 

c  Hunter  v.  Robbins,  117  Fed.  Rep. 
920  (1902).  See  also  §648,  supra.  A 
corporation  may  file  a  bill  to  compel 
its  secretary  and  treasurer  to  account 
for  funds  coming  into  his  hands,  and 
need  not  resort  to  a  suit  at  law.  Such 
a  suit  is  practically  one  to  compel  a 
trustee  to  account.  Consolidated,  etc. 
Works  V.  Brew,  112  Wis.  610  (1902). 
A  suit  to  recover  money  improp- 
erly disposed  of  by  the  treasurer  may 
be  in  equity.  Hawkeye,  etc.  Co.  v. 
State  Bank,  etc.,  157  Fed.  Rep.  253 
(1907). 

7  Oregon,  etc.  Co.  v.  Schmidt,  60  S. 
W.  Rep.  530   (Ky.  1901). 

8  Commonwealth  v.  Jankovic,  216 
Pa.   St.   615    (1907). 
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proper  remedy  tx>  compel  tbe  treasurer  of  the  corporation  to  pay  a 
debt  in  accordance  with  the  order  of  the  executive  committee.^  Where 
the  statute  prescribes  that  officers  and  agents  shall  hold  their  places 
during  the  pleasure  of  the  board,  the  board  may  oust  the  secretary 
and  treasurer  at  any  time."  A  secretary  and  treasurer  elected  for 
a  year  cannot  be  arbitrarily  removed  and  his  salary  stopped,  if  the 
salary  is  by  the  year.^ 

§  718.  Cashier—  The  extent  of  his  powers. — The  cashier  of  a 
bank  has  greater  inherent  powers  than  any  other  corporate  officer. 
By  virtue  of  his  office  he  performs  many  and  important  acts  for 
the  bank.  He  may  pledge  the  bank's  securities ;  "*  and  sell  and  as- 
sign its  paper ;  ^  and  extend  the  payment  of  a  note ;  ®  and  certify 
checks ;  "^   and  may  bind  the  bank  by  various  other  acts.^     But  a 


1  Horton  v.  State,  60  Neb.  701 
(1900). 

2  Darrah  v.  Wheeling,  etc.  Co.,  50 
W.  Va.  417   (1901). 

3  Even,  if  he  takes  part  in  selling 
out  the  company,  yet  if  it  is  under- 
stood that  the  new  company  was  to 
continue  him  he  may  collect  the  sal- 
ary. Daspit  V.  Holmes  Co.,  44  S.  Rep. 
993  (La.  1907).  Where  a  person 
makes  a  contract  with  a  corporation 
to  sell  a  certain  amount  of  its  pre- 
ferred stock,  and  in  return  he  is  made 
treasurer  at  a  monthly  salary  for  a 
year,  and  Indefinitely  thereafter,  and 
he  actually  takes  some  of  the  stock 
himself  and  pays  for  it,  but  is  dis- 
charged because  he  does  not  sell  the 
stock  as  agreed,  he  can  recover  on 
his  contract,  the  company  having  re- 
fused to  return  the  money  he  has 
paid.  Hinchman  v.  Matheson,  etc. 
Co.,  115  N.  W.  Rep.  48   (Mich.  1908). 

4  Coats  V.  Donnell,  94  N.  Y.  168 
(1883);  Barnes  v.  Ontario  Bank,  19 
N.  Y.  152  (1859);  Donnell  v.  Lewis 
County  Sav.  Bank,  80  Mo.  165  (1883). 
As  to  the  power  of  the  cashier  to 
borrow  money  for  the  bank,  com- 
pare Coats  V.  Donnell,  94  N.  Y.  168 
(1883),  with  Western  Nat.  Bank  v. 
Armstrong,  152  U.  S.  346  (1893).  A 
cashier  may  borrow  money  for  the 
bank  and  pledge  its  assets.  Citizens' 
Bank  r.  Bank,  etc.,  103  S.  W.  Rep. 
249   (Ky.  1907). 


5  "It  is  now  well  settled  that  the 
executive  officers  of  national  banks 
may  legitimately,  in  the  usual  course 
of  banking  business,  and  without  spe- 
cial authority  from  their  boards  of 
directors,  rediscount  their  own  dis- 
counts or  otherwise  borrow  money  for 
the  bank's  use."  Cherry  v.  City  Nat. 
Bank,  144  Fed.  Rep.  587  (1906). 
Smith  V.  Lawson,  18  W.  Va.  212,  227 
(1881);  Wild  v.  Bank,  3  Mason,  505 
(1825);  s.  c,  29  Fed.  Cas.  1215;  La- 
fayette Bank  v.  State  Bank,  4  McLean, 
208  (1847);  s.  c,  14  Fed.  Cas.  939; 
Everett  v.  United  States,  6  Port. 
(Ala.)  166  (1837);  Crocket  v.  Young, 
9  Miss.  241  (1843).  He  may  indorse 
paper  in  a  private  bank  after  bank- 
ing hours.  Bissell  r.  First  Nat.  Bank, 
69  Pa.   St.  415    (1871). 

6  Wakefield  Bank  v.  Truesdell,  55 
Barb.  602   (1864). 

7  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604  (1870);  Cooke  v.  State  Nat. 
Bank,  52  N.  Y.  96  (1873).  A  bona  fide 
holder  of  a  certificate  of  indebtedness 
issued  by  him  is  protected.  Citizens', 
etc.  Bank  v.  Blakesley,  42  Ohio  SL 
645    (1885). 

8  A  bank  is  liable  for  the  embezzle- 
ment by  a  cashier  of  a  special  deposit 
of  bonds.  First  Nat.  Bank  i\  Dunbar, 
118  111.  625  (1886).  See  also  Caldwell 
V.  National  Mohawk  Bank,  64  Barb. 
333  (1869),  and  §  681,  supra.  He  may 
sell  assets  to  pay  a  debt,  and  may 
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cashier  cannot  authorize  a  person  to  loan  money  to  the  hank,  and 
deliver  it  to  an  agent  to  carry  it  to  a  distant  city ;  ^  nor  any  other 
act  which  is  not  in  the  regular  course  of  business.^  A  bank  may 
be  a  botia  fide  pledgee  of  stock  from  its  cashier,  even  though  such 
stock  is  in  the  name   of   a  third  person   and   is   indorsed  by   the 


guarantee  the  priority  of  a  mortgage. 
Peninsular  Bank  v.  Hanmer,  14  Mich. 
208  (1866).  He  may  employ  an  at- 
torney. Root  V.  Olcott,  42  Hun,  536 
(1886);  aff'd,  115  N.  Y.  635;  Potter 
r.  New  York  Inf.  Asylum,  44  Hun, 
367  (1887) ;  Western  Bank  v.  Gllstrap, 
45  Mo.  419  (1870),  where  the  other 
officers  were  absent;  Mumford  v. 
Hawkins,  5  Denio,  355  (1848).  The 
president  and  cashier  are  presumed 
to  have  authority  to  compromise  a 
debt.  Chemical  Nat.  Bank  v.  Kohner, 
85  N.  Y.  189  (1881).  Where  an  agree- 
ment is  signed  by  the  president  and 
cashier  of  a  bank  concerning  a  matter 
which  is  within  the  regular  business 
of  the  bank,  the  authority  of  these 
officers  to  execute  the  contract  is  pre- 
sumed. Nat,  Bank  Commerce  v.  At- 
kinson, 8  Kan.  App.  30  (1898).  The 
president  and  cashier  of  a  bank  have 
inherent  power  to  sell  or  mortgage 
land  owned  by  the  bank.  Steinke  v. 
\etzer,  108  Iowa,  512  (1899).  The 
cashier  may  transfer  stock  held  in 
pledge.  Matthews  v.  Massachusetts 
Nat.  Bank,  1  Holmes,  396  (1874);  s. 
c,  16  Fed.  Cas.  1113.  A  hona  fide 
holder  may  enforce  accommodation 
paper  indorsed  by  him.  City  Bank 
V.  Perkins,  29  N.  Y.  554  (1864);  Bank 
of  Genesee  v.  Patcnin  Bank,  19  N.  Y. 
312  (1859);  Faneuil  Hall  Bank  v. 
Bank  of  Brighton,  82  Mass.  534 
(1860).  A  receiver  of  a  bank  who 
sues  a  surety  company  on  a  bond 
given  in  behalf  of  an  employee  of 
the  bank  is  bound  by  representations 
of  the  assistant  cashier  of  the  surety 
company  made  in  connection  with  the 
bond.  Willoughby  r.  Fidelity,  etc. 
Co.,  16  Okl.  546  (1906).  Where  the 
cashier  steals  collateral  the  bank  is 
liable  even  though   the   cashier   was 


also  an  endorser  on  the  note.  First 
Nat.  Bank  v.  Sing  Sing,  etc.  Co.,  120 
N.  Y.  App.  Div.  542  (1907).  The 
cashier  has  no  inherent  power  to 
agree  to  make  a  loan  for  the  bank. 
Swindell  &  Co.  t?.  Bainbridge,  etc. 
Bank,  60  S.  E.  Rep.  13  (Ga.  1908). 

1  In  no  case  has  the  term  "ordinary 
business"  "been  judicially  allowed  to 
comprehend  a  contract  made  by  a 
cashier,  without  an  express  delegation 
of  power  from  a  board  of  directors 
to  do  so,  which  involves  the  payment 
of  money,  unless  it  be  such  as  has 
been  loaned  in  the  usual  and  custom- 
ary way.  Nor  has  it  ever  been  de- 
cided that  a  cashier  could  purchase 
or  sell  the  property  or  create  an 
agency  of  any  kind  for  a  bank  which 
he  had  not  been  authorized  to  make 
by  those  to  whom  had  been  confided 
the  power  to  manage  its  business, 
both  ordinary  and  extraordinary."  U. 
S.  V.  City  Bank  of  Columbus,  21  How, 
356    (1858). 

2  He  cannot  bind  the  bank  by  in- 
dorsing the  bank's  name  as  an  accom- 
modation indorser  to  his  own  note. 
West  St.  Louis  Sav.  Bank  v.  Shawnee 
County  Bank,  95  U.  S.  557  (1877). 
A  cashier  may  indorse  bank  paper 
to  any  one  except  himself.  Preston 
V.  Cutter,  64  N.  H.  461  (1888).  A 
cashier  has  no  power  to  make  the 
bank  a  surety  on  a  replevin  bond 
for  the  accommodation  of  a  third  per- 
son. Sturdevant  v.  Farmers',  etc. 
Bank,  62  Neb.  472  (1901).  The  mere 
fact  that  the  cashier  of  the  bank  acts 
as  intermediary  in  the  purchase  and 
sale  of  stock  in  the  bank  does  not 
make  the  bank  liable  for  his  conver- 
sion of  a  certificate  of  stock.  Preston 
V.  Marquette  County,  etc.  Bank,  122 
Mich.  696   (1900), 
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latter.^  A  bank  may  borrow  money,  but  it  is  so  unusual  that  the 
loaner  must  inquire  into  the  authority  of  the  officer  or  agent  acting 
for  the  bank  wliich  borrows  the  money.  Special  authority  or  rati- 
fication by  the  board  of  directors  must  be  shown.^  A  bank  has  no 
power  to  buy  stock  in  an  insurance  company,  and  the  cashier  of  the 
bank  has  no  authority  to  take  stock  in  payment  of  a  debt.^  Where 
a  director  of  a  bank  delivers  bonds  to  the  cashier  as  security  for  a 
debt,  and  the  cashier  pledges  them  to  the  bank  to  secure  his  own 
debt,  the  court  will  hold  that  the  bank  holds  the  bonds  as  security 
for  the  creditor's  debt  and  not  for  the  cashier's  debt.'*  The  cashier 
of  a  bank,  in  answering  an  inquiry  as  to  tlie  responsibility  of  a 
third  person,  need  not  disclose  the  fact  that  the  bank  has  a  mort- 
gage on  the  property  of  such  person.'^  A  cashier  has  no  right  to 
agree  that  a  note  discounted  by  another  bank  for  a  company  in 
which  he  is  personally  interested  shall  be  charged  up  to  his  bank 
in  case  of  non-payment.*'  ^Although  a  cashier  does  an  act  in  excess 
of  his  powers,  yet  if  the  board  of  directors  ratify  it  or  accept  its 
benefits  the  corporation  is  bound.'^     A  person  who  merely  receives 


1  Brady  v.  Mount  Morris  Bank,  65 
N.  Y.  App.  Div.  212   (1901). 

2  Western  Nat.  Bank  r.  Armstrong, 
152  U.  S.  346  (1893).  A  cashier  hav- 
ing power  to  borrow  money  for  the 
bank  has  power  to  pledge  bank  se- 
curities as  collateral.  Sloan  v.  Kan- 
sas City,  etc.  Bank,  158  Mo.  431 
(1900).  The  cashier  may  borrow  for 
the  bank  and  pledge  securities  where 
he  has  been  allowed  to  conduct  the 
bank  alone  for  many  years.  First 
Nat.  Bank,  etc.  v.  State  Bank,  etc., 
109   N.   W.   Rep.    61    (N.    Dak.   1906). 

3  Bank  of  Conlnierce  v.  Hart,  37 
Neb.  197  (1893).  A  bank  cashier  has 
no  power  to  allow  a  note  due  the 
bank  to  be  paid  in  work  for  a  rail- 
road. First  Nat.  Bank,  etc.  v.  Alex- 
ander, 44   S.  Rep.  866    (Ala.  1907). 

4  Detroit,  etc.  Co.  r.  Third,  etc. 
Bank.  Ill  Mich.  407   (1897). 

5  First  Nat.  Bank  v.  Marshall,  etc. 
Bank.    83   Fed.    Rep.    725    (1897). 

G  Ft.  Dearborn  Nat.  Bank  v.  Sey- 
mour, 71  Minn.  81  (1898). 

7  Although  the  officers  of  a  bank 
have  no  power  to  borrow  money  from 
the  bank  without  special  authority 
from    the   board   of   directors,   yet   if 


for  a  long  time  they  have  been  ac- 
customed to  do  so,  this  is  the  same 
as  though  express  authority  had  been 
given.  Armstrong  v.  Chemical  Nat. 
Bank.  83  Fed.  Rep.  556  (1897);  aff'd, 
176  U.  S.  618  (1900).  Even  though 
an  officer  of  a  bank  is  not  authorized 
to  obtain  a  loan  for  the  bank  from 
its  correspondent  bank,  yet  if  he  does 
so  and  the  bank  uses  the  money,  it 
is  liable  to  repay  the  same.  Aldrich 
r.  Chemical,  etc.  Bank,  176  U.  S.  618 
(1900);  Martin  v.  Webb,  110  U.  S. 
7  (1884),  where  the  cashier  had  can- 
celed a  deed  of  trust;  Payne  v.  Com- 
mercial Bank,  14  Miss.  24  (1846); 
Bank  of  Pennsylvania  v.  Reed,  1 
Watts  &  S.  (Pa.)  101  (1841);  Ryan 
V.  Dunlop,  17  111.  40  (1855),  where  he 
satisfied  a  mortgage;  Kelsey  v.  Na- 
tional Bank,  69  Pa.  St.  426  (1871), 
where  he  offered  a  reward  with  the 
knowledge  and  acquiescence  of  the 
directors;  Medomak  Bank  r.  Curtis, 
24  Me.  36  (1844),  where  the  bank 
claimed  the  benefit  of  a  contract;  U. 
S.  Bank  r.  Dandridge.  12  Wheat.  64 
(1827),  where  a  cashier's  bond  in 
possession  of  a  bank  was  held  to 
have    been    accepted    by    the     bank, 
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money  in  a  branch  of  the  business  is  not  the  cashier.     The  cashier 
is  one  who  has  charge  of  the  funds  to  the  exclusion  of  every  other 

person.^ 

§719.  General  manager,  superintendent,  and  general  agent  — 
Their  power  to  contract  for  the  corporation. — The  general  manager 
of  a  corporation  has  no  power  to  make  and  deliver  the  promissory 
note  of   the    company  ;2    nor   to   indorse   the   company's   name   on 

though  no  vote  accepting  it  was  to  and  such  facts  become  known  to  the 
be  found  in  its  records;  Bank  of  board  of  directors.  First  Nat.  Banls 
Lyons  v.  Demmon,  Hill  &  D.  Supp.  v.  Shook,  100  Tenn.  436  (1898). 
(N.  Y.)  398  (1844),  where  the  presi-  i  Eisenhofer  r.  New  York,  etc.  Co., 
dent  and  secretary  sold  stock  and  91  N.  Y.  App.  Div.  94  (1904). 
agreed  to  purchase  it  if  the  vendee  2  New  York,  etc.  Mine  v.  Negaunee 
desired.  He  cannot  assign  non-  Bank,  39  Mich.  644  (1878),  in  which 
negotiable  paper.  Barrick  v.  Austin,  case  the  note  was  held  not  enforce- 
21  Barb.  241  (1855).  As  to  the  power  able,  although  the  general  manager 
of  the  cashier  and  president  together  had  often  drawn  drafts  on  the  com- 
to  pledge  paper  for  an  antecedent  pany.  See  Re  Cunningham,  L.  R.  36 
debt,  see  Tennessee  v.  Davis,  50  How.  Ch.  D.  532.  The  general  manager  of 
Pr.  447  (1874).  As  to  the  power  of  a  railroad  company  has  no  inherent 
the  cashier  to  take  payment  in  other  power  to  execute  promissory  notes  in 
notes  etc  see  Sandy  River  Bank  v.  its  name.  Baines  v.  Coos,  etc.  Co., 
Merchants',  etc.  Bank,  1  Biss.  146  45  Ore.  307  (1904).  A  general  man- 
(1857);  s.'  c,  21  Fed.  Cas.  356.  A  ager  of  a  cattle  company  has  no  power 
cashier'  has  no  power  to  agree  with  to  give  its  note  or  to  postpone  pay- 
an  indorser  of  a  note  to  a  bank  that  ment  for  an  engine  at  a  high  rate 
he  shall  not  be  liable.  Thompson  v.  of  interest  and  a  commission.  San- 
McKee  5  Dak.  172  (1888);  Bank  of  ford,  etc.  Co.  v.  Williams,  18  Colo. 
Metropolis  v.  Jones,  8  Pet.  12  (1834);  App.  378  (1903).  The  manager  of  a 
Bank  of  U.  S.  v.  Dunn,  6  Pet.  51  mining  corporation  has  no  inherent 
(1832).  A  person  taking  a  note  from  power  to  draw  and  cash  a  bill  of  ex- 
the  cashier  on  the  latter's  personal  change.  Bank  of  Commerce  v.  Baird, 
debt  cannot  hold  the  bank  liable  on  etc.  Co.,  85  Pac.  Rep.  970  (New  Mex. 
the  latter's  indorsement  of  the  note  1906).  Where  a  corporation  and  a 
as  cashier.    West  St.  Louis  Sav.  Bank    firm  are  practically  one  and  the  same 

V  Shawnee,  etc.  Bank,  3  Dill.  403  concern,  and  the  same  man  signs  for 
(1874);  s.  c.,  29  Fed.  Cas.  831;  s.  c,  both,  his  signature  of  the  corporate 
U5  U  S.  557.  A  cashier  cannot  as-  name  to  the  firm  obligation  is  bind- 
sign  corporate  notes  to  a  depositor  ing  on  the  corporation.  National 
in  payment  of  a  deposit.    Schneitman    Bank,  etc.  v.  John,  etc.  Sons,  33  S.  W. 

V  Noble,  75  Iowa,  120  (1888).  He  Rep.  415  (Ky.  1895).  A  general  man- 
cannot  render  the  charter  forfeitable  ager  is  presumed  to  have  authority 
by  taking  payment  on  subscriptions  to  sign  a  corporate  note.  Citizens' 
in  an  illegal  manner.  State  r.  Com-  Nat.  Bank  r.  Wintler,  14  Wash.  558 
mercial  Bank  14  Miss.  218  (1846).  (1896).  The  president  and  general 
A  bank  may  be  bound  by  a  release  of  manager  has  no  implied  power  to 
its  cashier  upon  a  note  signed  by  issue  notes.  The  fact  that  he  has 
the  cashier  and  several  others,  where  done  so  before  is  immaterial,  where 
the  cashier  pays  his  part  of  the  note  all  of  the  directors,  excepting  one, 
and  erases  his  name  from  the  note,    were   ignorant   of  such   acts.     Elwel) 

2310 


CH.  XLIII.]                now  CORPORATE  CONTRACTS  ARE  MADE.  [§   719. 

commercial  paper,*   except  possibly  in  payment  of  debts  ;^   nor  to 
oliangc  the  terms  of  a  sealed  contract  of  the  corporation ;  ^  nor  to 

employ  a  person  on  a  three  years'  contract."*    But  ho  may  give  a  note 

in  payment  of  wages  due ;  ^  and  ho  may  accept  a  draf t.^     There  is 
grave  doubt  as  to  whether  he  may  borrow  money  and  give  a  lien  or 

chattel  mortgage  therefor."^     The  president  and  general  manager  of 

V.  Puget  Sound,  etc.  R.  R.,  7  "Wash,    accustomed  so  to  do.     Munn  v.  Com- 
487   (1893).     The  general  manager  of    mission  Co.,  15  Johns.  44  (1818).  And 

a  telegraph  company  has  no  implied  the  general  agent  of  a  hank  may  in- 

authority  to  make  a  note  for  it  and  dorse.      Merchants'    Bank   v.    Central 

in    its   name.      Helena   Nat.    Bank   v.  Bank,  1  Ga.  418  (184G).    "Where  there 

Rocky,    etc.    Tel.    Co.,    20    Mont.    379  is  no  treasurer,  the  general  manager 

(1898).     "Where  the  manager  for  sev-  or  a  director  may  sign  the  corporate 

eral    years    has    been    accustomed    to  name  to  negotiable  paper  for  collec- 

sign  notes  for  the  company,  the  com-  tion.      Craig    Medicine    Co.    v.    Mer- 

pany  is  bound  by  such  notes.     Cadil-  chants'    Bank,    59    Hun,    561    (1891). 

lac,   etc.    Bank   v.    Cadillac,    etc.   Co.,  "Where    the    power    to    indorse    notes 

129   Mich.    15    (1901).  is  given  by  the  by-laws  to  the  presi- 

1  Accommodation     acceptances,     ac-  dent    and    vice-president,    a    general 

cepted  in  the  corporate  name  by  the  manager   does   not   have  that   power, 

manager   of   the   corporation   without  although   he   has   drawn   checks   and 

the   knowledge    of   the    directors,   are  previously    indorsed    two    notes,    but 

not  enforceable,  though  the  manager  without  the  knowledge  of  the  board  of 

had    at   times    drawn   notes   to    meet  directors.     Davis  v.  Rockingham   In- 

expenses.     Merchants'    Nat.    Bank   v.  vestment  Co.,  89  Va.  290  (1892).  The 

Detroit,    etc.    "Works,    68    Mich.    620  general  manager  of  a  corporation  or- 

(1888).     The  power  of  a  manager  to  ganized  to  buy  and  sell  products  has 

borrow   money    for   the   company    by  no  power  to  have  it  do  business  gratui- 

giving    his   own   note   and    indorsing  tously    as    an    accommodation    to    a 

the  company's  name  to  it  is  a  question  third  party,  the  directors  never  hav- 

for  the  jury.     The  books  of  the  com-  ing  authorized  the  same.     Clark,  etc. 

pany  are  evidence  to  prove  that  the  Co.  r.  Parker,  etc.  Co.,  131  Mich.  139 

company    received    the    money.      The  (1902). 

jury    may    decide   that    his   authority  2  McKieran    v.    Lenzen,    56    Cal.   <31 

might    be    "either   authority    or   sub-  (1880);  Seeley  v.  San  Jose,  59  Cal.  22 

sequent  ratification,  and  that  it  could  (1881). 

be    evidenced    by    general    course    of  3  Boynton    v.    Lynn,    etc.    Co.,    124 

business    as    well    as    by    resolution."  Mass.  197  (1878).     The  president  and 

Huntington  v.  Attrill,   118  N.   Y.  365  general    manager    has    no    power    to 

(1890).     A  general   manager  has  no  modify  a  lease  under  seal   given   by 

power  to  guarantee  in  the  corporate  the  corporation.     Granite  Bldg.  Corp. 

name  the  payment  of  a  third  person's  v.  Greene,  25  R.  I.  586  (1904). 

note.     Dobson    v.   More,    164    111.    110  4  Laird    v.   Michigan,    etc.   Co.,    116 

(1896).   A  general  manager  has  no  in-  N.  "W.  Rep.  534  (Mich.  1908). 

herent  power  to  indorse  the  commer-  .'>  Bates  v.  Keith,  etc.  Co.,  48  Mass. 

cial    paper    coming    to    the    company.  224    (1843). 

The    by-laws    are    admissible    on    the  c  Hascall  i\  Life,  etc.  Assoc,  5  Hun, 

subject.      Railway   Equip,    etc.   Co.    v.  151  (1875);  aff'd,  66  N.  Y.  616. 

Lincoln  Nat.  Bank,  82  Hun,  8   (1894).  7  The  general    agent  and   treasurer 

But  he  may  accept  a  draft  if  he  is  may  borrow  money  and  give  a  chattel 
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a  mining  company  lias  no  power  to  grant  a  permit  to  otliers  to  mine 
on  the  corporate  property.^  A  gas  company  cannot  be  held  liable 
for  letters  written  by  its  general  manager  for  publication  attacking 
a  former  o-eneral  manager,  unless  it  be  sho^\^l  that  such  letters  were 
authorized  by  the  corporation  itself.  A  general  manager  has  no 
such  inherent  authority.^  But  where  the  president  and  manager 
and  attorney  of  the  company  illegally  cause  the  ari-est  of  an  employee 
for  embezzling  corporate  funds,  the  corporation  may  be  held  liable 
for  malicious  prosecution.^  A  newspaper  corporation  may  be  liable 
on  the  contract  of  its  managing  editor  chartering  a  boat  to  collect 
war  news,  and  agreeing  to  pay  the  value  of  the  boat  in  case  it  is 
lost.-'  A  general  manager  or  general  agent  has  power  at  common 
law  to  direct  and  contract  in  regard  to  the  usual  running  business 
of  the  corporation.^  A  general  manager  has  power  to  borrow  money 
to  meet  corporate  bills  in  due  course  of  business.^  A  general  man- 
mortgage  as  security.  Fay  v.  Noble,  2  Washington  Gas  L.  Co.  v.  Lans- 
66  Mass.  1  (1853).  The  general  man-  den,  172  U.  S.  534  (1899).  A  libelous 
ager  has  no  power  to  mortgage  the  statement  published  by  the  manager 
property.  First  Nat.  Bank  r.  Kirkby,  of  a  manufacturing  company  in  con- 
43  Fla.  376  (1901).  The  superintend-  nection  with  its  business  renders  the 
ent  of  a  mine  cannot  borrow  money  company  liable.  Pattison  v.  Gulf,  etc. 
for  the  company.  Union,  etc.  Co.  v.  Co.,  116  La.  963  (1906).  Even  though 
Rocky  Mountain  Nat.  Bank,  1  Colo,  the  general  manager  prevents  the  sec- 
531  (1872).  Where  a  superintendent  retary  of  a  corporation  performing 
borrows  money  for  himself,  giving  a  his  duties,  yet  the  secretary  cannot 
lien  on  corporate  property  as  secur-  collect  his  salary  unless  he  shows  that 
Ity,  the  parties  loaning  the  money  the  corporation  ratified  the  acts  of 
with  knowledge  of  these  facts  cannot  its  manager.  Roberts  v.  Stanton  Co., 
hold  the  company  liable.  Planters',  94  Pac.  Rep.  647  (Wash.  1908). 
etc.  Co.  V.  Olmstead,  78  Ga.  586  3  Schwarting  v.  Van  Wie,  etc.  Co., 
(1887).  The  well  considered  case  of  69  N.  Y.  App.  Div.  282  (1902).  A 
Whitwell  r.  Warner,  20  Vt.  425  (1848),  general  superintendent  who  causes 
holds  that  the  general  manager  can-  the  arrest  of  a  person  to  whom  stolen 
not  give  a  lien  to  secure  the  price  goods  have  been  sold,  for  which 
of  goods  which  he  purchases;  but  it  goods  the  corporation  had  offe^-ed  a 
is  held  that  if  the  company  uses  the  reward,  does  not  thereby  render  the 
goods,  even  without  knowledge  of  the  corporation  liable  for  false  imprison- 
lien,    the    vendors    may    pursue    the    ment.     Lubliner  v.  Tiffany  &  Co.,  54 


goods  or  the  proceeds  realized  there- 
from. In  Leonard  v.  Burlington,  etc. 
Assoc,  55  Iowa,  594  (1881),  it  is  held 
that  he  may  borrow  money,  and  the 


N.  Y.  App.  Div.  326   (1900), 

4  Sun,  etc.  Assoc,  v.  Moore,  183  U. 
S.   642    (1902). 

5  Kansas  City  v.  Cullinan,  68   Pac. 


company  is  liable  if  it  has  used  the    Rep.  1099  (Kan.  1902) 


money.  A  superintendent's  mortgage 
was  upheld  in  Poole  v.  West,  etc. 
Assoc.   30  Fed.  Rep.   513    (1887). 

1  Integrity,  etc.  Co.  v.  Moon,  109  S. 
W.    Rep.    1057    (Mo.    1908) 


6  Rosamond  v.  Northwestern,  etc. 
Co.,  62  Minn.  374  (1895).  Even 
though  a  manager  has  no  power  to 
borrow  money  for  the  company,  yet 
if  he  does  so  and  the  company  uses 
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ager  of  a  commercial  company  has  no  power  to  sell  its  real  estate.^ 
Neither  the  president,  general  manager,  nor  agent  of  a  land  com- 
pany has  power  to  dedicate  a  part  of  its  land  for  a  street.^  The 
jjresident  and  general  manager  of  an  insolvent  corporation  has  no 
power  to  give  a  preference ;  ^  nor  can  he  transfer  all  its  assets  to  one 
creditor  in  payment  of  his  claim,  even  though  the  by-laws  gave  him 
entire  charge  of  the  business,  subject  to  the  approval  of  the  l>oard 
of  directors."*  A  transfer  of  a  lease  of  property  by  the  general  man- 
ager who  has  exercised  all  the  powers  of  the  company  is  valid,  even 
though  there  is  no  vote  of  the  stockholders,  wliere  such  lease  does 
not  constitute  all  the  assets  of  the  corporation  and  the  transaction 
was  fair  in  itself.^  A  general  manager  may  give  a  mortgage  where 
he  has  the  power  to  sell  the  property  and  carry  on  the  entire  busi- 
ness.*^ ^Vhcre  the  duties  and  jjowers  of  a  general  manager  are  not 
defined  they  may  be  proved  by  parol  evidence.'^ 

It  has  been  held -that  he  may  waive  demand  and  notice  of  a  note 
indorsed  by  the  company ;  ^  may  also  employ  an  attorney ;  ^  may 


it,  the  company  must  repay  it.  To- 
peka,  etc.  Co.  v.  March,  10  Kan.  App. 
40    (1900). 

1  Calloway  r.  Stobart,  etc.  Co.,  35 
Can.  S.  C.  Rep.  301  (1904).  A  vice- 
president  and  general  manager  of  a 
land  company  has  no  power  to  sell 
Its  land.  Hurlbut  v.  Gainor,  103  S. 
W.  Rep.  409   (Tex.  1907). 

2  Town  of  West  Point  v.  Blank,  5G 
S.  E.  Rep.  802   (Va.  1907). 

3  Dooley  v.  Pease,  79  Fed.  Rep.  860 
(1897).  The  general  manager,  sec- 
retary and  treasurer  may  agree  that 
judgment  creditors  may  sell  certain 
corporate  property  and  apply  the  pro- 
ceeds to  their  debts.  Lewiston,  etc. 
Co.  r.  Garvey,  89  Pac.  Rep.  940 
(Idaho.  1907). 

4  Hadden  r.  Linville,  86  Md.  210 
(1897).  A  general  manager  of  an 
insolvent  corporation  has  no  power 
to  turn  over  all  the  property  to  one 
creditor  as  a  preference.  Hadden  v. 
Dooley,  92  Fed.  Rep.  274  (1899). 
Where  the  stockholders  do  not  hold 
meetings,  and  allow  a  person  to  man- 
age the  corporation,  an  assignment  by 
him  for  the  benefit  of  its  creditors 
•will  be  upheld,  and  a  transfer  of  all 
the   assets   to    a   person    in    trust    to 


sell  and  pay  the  debts  is  such  an 
assignment  and>  i's  not  a  mortgage. 
Conely  r.  Collins,  119  Mich.  519 
(1899).  The  general  manager  and 
treasurer  has  no  power  to  turn  over 
the  whole  property  to  a  corporate 
creditor,  even  though  he  ran  all  the 
business  of  the  company.  First  Nat. 
Bank,  etc.  v.  Asheville,  etc.  Co.,  116 
N.  C.  827  (1895).  The  power  of  a 
general  manager  to  give  preferences 
cannot  be  questioned  by  other  credit- 
ors. Beaman  v.  Stewart,  19  Cdlo,  App. 
226    (1903). 

0  Pennsylvania,  etc.  Co.  r.  Pure-Oil 
Co.,  195  Pa.  St.  388   (1900). 

0  Thayer  r.  Nehalem  Mill  Co.,  31 
Oreg.  437    (1897). 

7  Clarke  v.  Lexington  Stoveworks, 
72  S.  W.  Rep.  286   (Ky.  1903). 

8  Whitney  v.  South,  etc.  Co.,  39  Me. 
316    (1855). 

9  St.  Louis,  etc.  R.  R.  r.  Grove,  39 
Kan.  731  (1888);  Frost  v.  Domestic, 
etc.  Co.,  133  Mass.  563  (1882);  South- 
gate  r.  Atlantic,  etc.  R.  R.,  61  Mo.  89 
(1875).  A  general  manager  may  em- 
ploy an  attorney.  Gulf,  etc.  Ry.  r. 
James,  73  Tex.  12  (1889).  The  gen- 
eral manager  may  execute  an  appeal 
bond.     Sarmiento   i'.   Davis,  etc.   Co., 
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render  the  company  liable  for  overpayment  of  a  check  by  mistake 
of  the  bank ;  ^  may  contract  for  the  use  of  a  patent ;  ^  may  render 
the  company  liable  for  an  illegal  use  of  the  word  "patented"  f  and 
may  enter  into  various  contracts  which  pertain  to  the  regular  course 
of  the  business.'* 


105  Mich.  300  (1895).  A  manager 
cannot  engage  an  employee  for  a  long 
period  of  time,  but  may  engage  an 
attorney  for  one  year.  Reupke  v. 
D.  H.  Stuhr,  etc.  Co.,  126  Iowa,  632 
(1905).  The  corporation  may  be  liable 
for  the  action  of  the  general  man- 
ager in  levying  an  attachment. 
Carey  v.  Wolff  &  Co.,  63  Atl.  Rep. 
270    (N.  J.  1906). 

1  Kansas,  etc.  Co.   i\   Central  Bank, 
34  Kan.   635    (1886). 

2  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488    (1S70). 

3  Tompkins   v.   Butterfield,    25    Fed. 
Rep.   556    (1885). 

4  Where  a  grower  of  beets,  who  has 
agreed  to  deliver  a  certain  quantity 
to  a  sugar  company,  is  about  to  aban- 
don his  cr.op,  the  general  manager 
of  the  latter  has  power  to  agree  that 
the  company  will  indemnify  him 
against  loss.  Constantine  v.  Kalamazoo, 
etc.  Co.,  132  Mich.  480  (1903).  A  gen- 
eral manager  of  a  corporation  owning 
saloons  may  sell  one  of  them.  Frey- 
berg  V.  Los  Angeles,  etc.  Co.,  88  Pac. 
Rep.  378  (Cal.  190G).  Where  the  di- 
rectors know  that  a  cle  facto  manager 
has  employed  a  person  and  they  do 
not  object,  the  corporation  is  liable 
for  his  services.  Brown  r.  Crown, 
etc.  Co.,  150  Cal.  376  (1907).  A  by- 
law that  no  contract  shall  be  made 
except  on  a  resolution  of  the  direct- 
ors, does  not  invalidate  the  employ- 
ment of  an  engineer  by  the  general 
manager  of  a  mining  company,  the 
engineer  having  no  knowledge  of  the 
by-law.  Golden  Age,  etc.  Co.  v.  Lang- 
ridge,  88  Pac.  Rep.  1070  (Col.  1907). 
The  general  manager  of  a  railroad 
has  power  to  make  a  contract  relative 
to  repairing  Pullman  cars  which  are 
injured  by  accident.  Raleigh  &  G.  R. 
Co.  V.  Pullman  Co.,  122  Ga.  700  (1905). 


The  general  manager  of  a  mining 
company  has  power  to  buy  ordinary 
articles  used  in  its  operation.  Buf- 
falo, etc.  Co.  V.  Troendle,  99  S.  W. 
Rep.  622  (Ky.  1907).  The  general 
manager  of  a  trading  corporation  is 
presumed  to  have  authority  to  sell 
cotton,  that  being  a  part  of  the  cor- 
porate business.  Walnut,  etc.  Co.  v. 
Cohn,  79  Ark.  338  (1906).  A  gen- 
eral manager  of  a  railroad  may  offer 
a  reward  for  the  conviction  of  per- 
sons maliciously  placing  obstructions 
on  the  tracks.  Arkansas,  etc.  Ry.  v. 
Dickinson,  78  Ark.  483  (1906).  The 
managing  agent  of  a  real  estate  cor- 
poration may  bind  it  on  business 
within  the  scope  of  the  real  estate 
business.  Harvey  v.  Sparlcs  Bros.,  88 
Pac.  Rep.  1108  (Wash.  1907).  The 
general  manager  of  a  land  company 
may  employ  a  person  to  purchase 
land  for  the  company.  Chilcott  v. 
Washington,  etc.  Co.,  88  Pac.  Rep. 
113  (Wash.  1906).  A  general  agent 
may  authorize  another  agent  to  make 
such  settlement  of  a  claim  as  he 
deems  best.  Russell  &  Co.  v.  Steven- 
son, 34  Wash.  166  (1904).  A  repre- 
sentation by  the  general  manager  of 
an  irrigation  company  that  the  com- 
pany had  a  water  right  at  a  certain 
place,  may  render  the  company  liable 
if  it  was  false.  Cleghon  v.  Barstow, 
etc.  Co.,  93  S.  W.  Rep.  1020  (Tex. 
1906).  The  general  manager  of  a  live- 
stock company  has  implied  power  to 
sell  a  part  of  such  stock.  Hamm  v. 
Drew,  83  Tex.  77  (1892).  A  manager 
of  a  warehouse  corporation  may  issue 
warehouse  receipts  to  himself  for 
articles  properly  stored  by  him  in  the 
warehouse.  Riley  v.  Loma,  etc.  Co., 
1  Cal.  App,  488  (1905).  A  manager 
is  one  who  has  the  general  direction 
and   control   of  the  corporate  affairs. 
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Anytliing  out  of  the  usual  course  of  business,  however,  must  be 
authorized  by  the  board  of  directors.     The  general  manager  docs 


He  may  sign  an  appeal  bond.  Amer- 
ican Inv.  Co.  V.  Cable  Co.,  60  S.  E. 
Rep.  1037  (Ga.  1908).  The  president, 
treasurer,  and  general  manager  of  a 
plumbing  company  may  employ  a  per- 
son to  repair  certain  buildings  on 
which  the  company  has  an  option. 
Paphro,  etc.  Co.  r.  Baty,  69  N.  H.  453 
(1S99).  A  general  manager  may  buy 
land  which  is  necessary  or  useful  to 
the  corporation  in  conducting  its  busi- 
ness. New,  etc.  Co.  v.  Shuck,  50  S. 
W.  Rep.  681  (Ky.  1899).  A  general 
manager  may  employ  a  superintend- 
ent. Sandberg  v.  Victor,  etc.  Co.,  24 
Utah,  1  (1901).  Where  a  firm  is 
turned  into  a  corporation  the  latter 
may  assume  a  contract  of  the  former, 
for  the  purchase  of  lumber,  by  adopt- 
ing it  through  its  manager.  Pratt  v. 
Oshkosh  Match  Co.,  89  Wis.  406 
(1895).  The  president  and  general 
manager  may  agree  that  the  stage 
company  will  be  co-owner  of  a  stage 
line  with  another.  Calvert  v.  Idaho 
Stage  Co.,  25  Oreg.  412  (1894).  A 
local  manager  of  a  branch  store  is  a 
general  manager  to  the  extent  of  hav- 
ing power  to  take  a  lease  of  a  store 
for  five  years.  Phillips,  etc.  Co.  v. 
Whitney,  109  Ala.  643  (1896).  The 
general  agent  of  a  cattle-feeding  com- 
pany has  power  to  buy  feed.  Powder 
River,  etc.  Co.  v.  Lamb,  38  Neb.  339 
(1893).  Although  the  company  owes 
a  bank  money  secured  by  mortgage, 
the  manager  and  secretary  may  de- 
posit the  company's  money  and  agree 
that  it  may  be  drawn  out  free  from 
the  mortgage.  Merchants',  etc.  Bank 
V.  Hervey  Plow  Co.,  45  La.  Ann.  1214 
(1893).  Where  the  general  manager 
of  a  corporation  owning  a  mine  and 
reduction  mill  causes  laborers  to  work 
in  the  company's  mine  and  mill,  and 
also  to  open  a  mine  of  his  own,  all 
without  the  knowledge  of  the  com- 
pany or  the  employees,  wl\o  sup- 
posed they  were  working  for  the  com- 


pany, the  company  is  liable  for  their 
wages.  Oro,  etc.  Co.  v.  Kaiser,  4  Colo. 
App.  219  (1893).  A  general  manager 
authorized  to  pay  commissions  on  re- 
ceipts from  sales  may  agree  to  pay 
commissions  on  sales  irrespective  of 
the  receipts.  American,  etc.  Co.  v. 
Maurer,  10  Atl.  Rep.  762  (Pa.  1887). 
A  contract  for  a  corporation  by  its 
general  superintendent  to  give  right 
of  way  to  another  railroad  may  be- 
come binding  by  acquiescence.  Ala- 
bama, etc.  R.  R.  V.  South,  etc.  R.  R., 
84  Ala.  570  (1887).  As  to  insur- 
ance agents,  see  Insurance  Co.  v.  Mc- 
Cain, 96  U.  S.  84  (1877).  A  treas- 
urer of  a  corporation  not  authorized 
to  sell  any  part  of  its  property,  but 
who  was  its  sole  managing  agent,  may 
pass  a  valid  title  of  personal  prop- 
erty to  a  vendee  as  against  the  claim 
of  one  who  levied  upon  it  under  judg- 
ment. Phillips  V.  Campbell,  43  N.  Y. 
271  (1870).  A  general  manager  has 
implied  power  to  make  a  reasonable 
time  contract  of  employment.  Stahl- 
berger  v.  New  Hartford  Leather  Co., 
92  Hun,  245  (1895).  Long  acqui- 
escence in  a  person's  assuming  to  act 
for  the  company  is  the  same  as  ex- 
pressly authorizing  his  action.  Craig 
Medicine  Co.  v.  Merchants'  Bank,  59 
Hun,  561  (1891).  The  president  and 
general  manager  of  a  lumber  company 
may  engage  a  lawyer  for  the  season. 
Ceeder  v.  Loud,  etc.  Co.,  86  Mich.  541 
(1891).  Where  the  president  carries 
on  the  negotiations  in  regard  to  a  con- 
tract, and  also  the  modifications  of 
that  contract,  and  is  the  manager  and 
in  control,  and  as  manager  assents  to 
the  modifications,  the  company  is 
bound  thereby.  Nichols  v.  Scranton 
Steel  Co.,  137  N.  Y.  471  (1893). 
Where  the  by-laws  give  the  general 
manager  power  to  sell,  he  has  power 
to  sell  the  product  for  a  certain  length 
of  time  in  the  future.  Robert,  etc. 
Min.  Co.  r.  Omaha,  etc.  Co.,  16  Colo. 
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not  displace  tliem,   and  a  person   dealing  with  tlie   corporation   is 
bound  to  take  notice  of  that  fact.^     Where  the  president  is  also 


•  118  (1891).  For  a  discussion  of  what 
constitutes  the  appointment  of  a  resi- 
dent general  agent  by  a  corporation, 
see  Rathbun  v.  Snow,  123  N.  Y.  343 
(1890).  Where  a  superintendent  ne- 
gotiates sales  and  the  president  fixes 
the  price,  the  corporation  is  respon- 
sible for  the  superintendent's  repre- 
sentations. Decker  v.  Gutta  Percha, 
etc.  Co.,  61  Hun,  516  (1891). 

lA  surety  bond  for  the  fidelity  of 
an  officer,  if  obtained  on  representa- 
tions of  the  general  manager,  is  not 
enforceable  if  those  representations 
were  untrue.  Issaquah,  etc.  Co.  v. 
United  States,  etc.  Co.,  126  Fed.  Rep. 
89  (1903).  A  general  manager  of  a 
lumber  company  has  no  power  to 
agree  that  the  company  will  build  a 
truss  bridge  across  an  irrigation 
ditch  to  support  a  flume  of  the  lum- 
ber company.  Centerville,  etc.  Co. 
V.  Sanger,  etc.  Co.,  140  Cal.  385  (1903). 
The  managing  agent  of  an  insurance 
company,  to  which  company  a  note  is 
endorsed,  has  no  power  to  state  to  the 
maker  that  the  company  will  look  to 
the  endorser  only.  Muller  v.  Swan- 
ton,  140  Cal.  249  (1903).  Where  the 
by-laws  state  that  the  superintendent 
shall  be  selected  by  the  directors,  a 
superintendent  appointed  by  the  man- 
ager cannot  collect  on  a  contract,  and 
even  if  the  board  has  practically 
ratified  the  appointment,  the  company 
is  liable  only  for  what  the  services 
were  worth,  the  directors  having 
knowledge  of  the  special  contract. 
Colpe  V.  Jubilee,  etc.  Co.,  2  Cal.  App. 
393  (1906).  A  general  manager  of  a 
stockyards  company  has  no  power  to 
sign  a  petition  to  pave  a  street  and 
thus  charge  the  corporation  with  a 
portion  of  the  expense.  Trephagen  v. 
City  of  South  Omaha,  69  Neb.  577 
(1903).  A  managing  director  of  a 
saloon  corporation  has  no  power  to 
buy  another  saloon.  Manhattan,  etc. 
Co.  V.  Magnus  &  Co.,  94   S.  W.  Rep 
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1117  (Tex.  1906).  A  general  manager 
of  an  irrigation  company  has  no  in- 
herent power  to  sign  contracts  for  fur- 
nishing water  for  irrigation.  Tres, 
etc.  Co.  V.  Eidman,  93  S.  W.  Rep.  698 
(Tex.  1906).  It  may  be  for  a  jury  to 
decide  whether  a  local  superintendent 
of  a  foreign  corporation,  who  is  prac- 
tically general  manager  of  a  large 
business,  has  power  to  purchase  a 
lighting  plant  costing  $300.  Grand 
Rapids,  etc.  Co.  v.  Walsh,  etc.  Co., 
142  Mich.  4  (1905).  The  treasurer 
and  general  manager  has  no  power 
to  agree  to  give  to  the  vice-president  a 
commission  on  purchases  and  sales  by 
the  corporation,  but  this  does  not  pre- 
vent  his  recovering  reasonable  com- 
pensation therefor.  Waters  v.  Ameri- 
can, etc.  Co.,  102  Md.  212  (1905).  A 
general  manager  may  employ  labor. 
Forked,  etc.  Co.  v.  Shipley,  80  S.  W. 
Rep.  476  (Ky.  1904).  A  general  man- 
ager has  no  power  to  engage  an  em- 
ployee for  five  years.  Camacho  v. 
Hamilton,  etc.  Co.,  2  N.  Y.  App.  Div. 
369  (1896).  An  executive  officer  hav- 
ing power  to  employ  persons  does  not 
thereby  have  power  to  employ  a  per- 
son for  life.  Carney  v.  New  York  L. 
Ins.  Co.,  19  N.  Y.  App.  Div.  160 
(1897) ;  aff'd,  162  N.  Y.  453.  The  man- 
aging agent  may  employ  a  person,  but 
not  for  a  long  time  in  the  future. 
Smith  V.  Co-operative,  etc.  Assoc,  12 
Daly,  304  (1884).  He  cannot  employ 
a  broker.  Allegheny,  etc.  Co.,  v. 
Moore,  95  Pa.  St.  412  (1880).  The 
general  manager  of  a  mining  company 
has  no  inherent  power  to  contract 
for  machinery.  Victoria,  etc.  Co.  v. 
Fraser,  2  Colo.  App.  14  (1892).  The 
president  and  manager  of  a  milling 
company  cannot  purchase  flour.  Getty 
V.  Barnes,  etc.  Co.,  40  Kan.  281  (1888). 
The  general  manager  of  a  mining  cor- 
poration has  no  inherent  authority  to 
grant  a  right  of  way  for  a  tramway. 
Butte,  etc.  Min.  Co.  r.  Montana,  etc. 
16 
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general  manager  and  has  entire  charge  of  the  business  of  a  corpora- 
tion, ho  may  bind  it  by  his  contract  to  pay  for  promoting  expenses  ^ 
and  where  the  president  is  general  manager  and  is  authorized  to 
carry  on  the  business,  he  may  agree  to  pay  a  salary  as  well  as  a  com- 
mission on  sales  made.^  The  by-laws  may  give  to  the  general  man- 
ager power  to  carry  on  the  business  of  the  company.^  Even  though 
a  by-law  confers  upon  the  general  manager,  among  other  powers, 
the  "general  and  exclusive  charge  and  management  of  the  business 
of  the  company,"  the  by-law  is  not  void  as  a  whole,  and  until  the 
general  manager  illegally  exercises  power  the  courts  will  not  inter- 
fere.^ In  a  suit  against  the  corporation  for  breach  of  a  general  man- 
ager's contract  of  employment,  the  by-laws  defining  his  authority 
may  be  introduced  in  evidence.^  But  a  purchaser  of  goods  from  the 
manager  of  sales  of  a  manufacturing  company  is  not  bound  to  know 
of  the  restrictions  on  his  authority  by  the  by-laws.^  If  the  general 
manager  has  been  allowed  to  exercise  unusual  powers  for  some  time 
the  corporation  will  be  bound  by  a  further  act  by  him  of  the  same 
kindJ     Although  a  general  manager  exceeds  his  authority  in  agree- 

Co.,  21  Mont.  539   (1898).     A  general  nessee    River    Transp.    Co.    v.    Kavan- 

manager   has   no   power   to    deed    the  augh,  101  Ala.  1  (1893). 

company's  real  estate,  and  a  purchaser        4  Burden  v.  Burden,  159  N.  Y.   287 

other  than  a  bo?ia  fide  one  from  the  (1899). 

vendee    cannot    retain    the   title.     Al-        5  Perry  v.  Noonan  Furniture  Co.,  95 

lowance,    however,   will    be    made   for  Pac.  Rep.  1128  (Cal.  1908). 

improvements.     Especially  is  the  deed        6  Barber  v.  Stromberg,  etc.  Co.,  116 

invalid   where  the  grantee  was  a  di-  N.  W.  Rep.  157  (Neb.  1908). 

rector.    Schetter  v.  Southern,  etc,  Co.,        7  Where  the  general   manager  and 

19  Oreg.  192   (1890).  president  has  been  allowed  to  conduct 

1  Oakes  v.  Cattaraugus  Water  Co.,  the  business,  a  corporate  note  given 
143  N.  Y.  430  (1894).  by  him  is  valid,  especially  where  the 

2  Pettibone  v.  Lake  "View,  etc.  Co.,  corporation  received  the  proceeds. 
134  Cal.  227  (1901).  The  managing  McKinley  v.  Mineral,  etc.  Co.,  89  Pac. 
director  of  a  corporation  engaged  in  Rep.  495  (Wash.  1907).  A  contract 
the  selling  of  merchandise  may  agree  by  the  general  manager  to  pay  com- 
to  pay  a  broker  a  commission  on  the  missions  is  binding  when  the  direct- 
sale  of  real  estate,  where  the  sale  ors  knew  of  it  and  had  authorized 
was  authorized  by  the  board  of  di-  practically  a  similar  contract.  Long- 
rectors.  Henderson  v.  Raymond  Syn-  mont,  etc.  Co.  r.  Aldridge,  36  Col.  93 
dicate,  183  Mass.  443  (1903).  (1906).  A  contract  and  deed  made  by 

3  Burden  ;;.  Burden,  8  N.  Y.  App.  the  general  manager  and  president  is 
Div.  160  (1896);  aff'd,  159  N.  Y.  287  binding  on  the  company  where  for 
(1889).  A  general  manager  author-  several  years  the  officers  and  stock- 
ized  to  "take  full  charge  of  the  com-  holders,  with  full  knowledge,  acqui- 
pany's  business,  and  to  enter  into  esced  in  the  same  and  the  corpora- 
such  negotiations  and  contracts  as  he  tion  has  received  the  benefit  thereof, 
thinks  best  for  the  company's  inter-  West,  etc.  Co.  r.  Novelty,  etc.  Co.,  31 
est,"  may  appoint  a  local  agent  and  Wash.  435  (1903).  A  railroad  presi- 
empower  him  to  hire  a  barge.     Ten-  dent  who  by  by-law  had  general  su- 
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ing  to  an  arbitration,  jet,  if  tlie  company  does  not  repudiate  his 
agreement  promptly,  it  is  boimd.^     A  general  manager  occupies  a    ^ 
fiduciary  relation  towards  the  corporation,  and  is  held  to  strict  ob- 
servance of  good  faith.-     It  is  a  criminal  offense  in  England  for  any 


pervision  of  the  company,  and  who 
managed  the  business,  may  ex- 
ecute construction  contracts  with  the 
knowledge  of  the  directors  and  acqui- 
escence of  the  company  itself.  John- 
son &  Sons  V.  Des  Moines,  etc.  Ry., 
129  Iowa,  281  (1906).  A  chattel  mort- 
gage executed  by  the  manager  may 
be  binding  on  the  company,  even 
though  not  authorized  by  the  board 
of  directors,  where  the  board  of  di- 
rectors had  been  inactive  for  a  long 
time  and  the  shareholders  acquiesced 
in  the  manager  doing  all  the  busi- 
ness without  action  of  the  board  of 
directors.  Garmany  v.  Lawton,  124 
Ga.  876  (1906).  Although  a  general 
manager  extends  a  note  without  au- 
thority, yet  if  the  company  continues 
to  pay  interest  it  ratifies  his  act. 
Lyndon,  etc.  Bank  v.  International 
Co.,  78  Vt.  169  (1905).  A  secretary 
who  is  allowed  to  manage  the  busi- 
ness the  same  as  a  general  manager 
may  bind  it  by  an  ordinary  contract 
in  the  line  of  the  business.  Betts  r. 
Southern,  etc.,  144  Cal.  402  (1904). 
The  general  manager  who  has  dealt 
with  the  public  in  selling  the  product 
may  bind  it  by  a  form  of  contract, 
which  differs  from  the  company's 
printed  form.  Alston  v.  Broadus  Cot- 
ton Mill,  44  S.  Rep.  654  (Ala.  1907). 
Where  a  manager  has  acted  for  two 
years  in  selling  the  product,  a  corpora- 
tion cannot  then  object.  Mayville,  etc. 
Co.  V.  Lake  Arthur,  etc.  Co.,  44  S.  Rep. 
260   (La.  1907). 

1  Central  Trust  Co.  v.  Ashville  Land 
Co.,  72  Fed.  Rep.  361  a896).  Where 
a  corporation  allows  its  manager  to 
largely  control  its  business,  it  is 
liable  on  a  contract  made  by  him  in 
the  name  of  the  company  and  in  the 
line  of  its  business.  Carrigan  r.  Port 
Crescent  Imp.  Co.,  6  Wash.  590  (1893). 
So  also  as  to  its  president  and  sec- 


retary. Duggan  V.  Pacific  Boom  Co., 
6  Wash.  593  (1893).  Where  a  party 
who  buys  a  mine  does  not  object  to 
a  lease  thereof  made  by  the  superin- 
tendent without  authority,  but  on  the 
contrary  allows  the  lessee  to  proceed 
and  receives  the  rent,  he  thereby  rati- 
fies the  lease.  Bicknell  v.  Austin  Min, 
Co.,  62  Fed.  Rep.  432  (1894).  A  stock- 
holder may  defend  against  a  statutory 
liability  on  the  ground  that  the  debt 
has  been  taken  over  by  a  trust  com- 
pany by  the  manager  of  the  latter  and 
that  his  acts  have  not  been  repudi- 
ated. First  Nat.  Bank  v.  Littlefield, 
67  Atl.  Rep.  594  (R.  I.  1907).  The 
general  manager  of  a  mining  company 
has  no  power  to  pay  a  lessee  a  sum  of 
money  to  cancel  the  lease  and  his 
action  is  not  ratified  by  the  directors 
if  they  act  without  full  knowledge  of 
the  transaction.  Conqueror,  etc.  Co. 
V.  Ashton,  90  Pac.  Rep.  1124  (Col. 
1907).  The  general  manager  of  a 
railroad  may  bind  it  by  a  sale  of  land 
where  the  corporation  took  the 
money.  West  v.  Washington,  etc.  R. 
R.,  90  Pac.  Rep.  666  (Ore.  1907). 
Where  a  manager  employs  a  real  es- 
tate agent  to  sell  some  of  its  prop- 
erty, and  the  company  completes  the 
sale,  it  is  liable  for  the  agent's  com- 
missions. Dillard  v.  Olalla  Min.  Co., 
94  Pac.  Rep.  966  (Ore.  1908). 

2  A  general  manager  has  no  power 
to  agree  that  the  corpoi'ation  will  as- 
sist with  its  funds  a  private  enterprise 
in  which  he  is  interested.  Leigh  v. 
American,  etc.  Co.,  205  111.  147  (1903). 
The  general  manager  cannot  render 
the  corporation  liable  for  his  own 
debts.  Earnhardt  v.  Star  Mills,  123  N. 
C.  428  (1898).  Where  the  manager, 
in  order  to  continue  a  profitable  con- 
tract which  he  has  with  the  corpora- 
tion, keeps  up  a  deadlock  in  the  board 
of  directors,  due  to  there  being  a  va- 
18 
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director,  manager,  or  officer  of  a  corporation  to  publish  false  state- 
ments with  intent  to  induce  persons  to  purchase  stock.  Under  this 
statute  a  person  is  liable  as  a  manager  for  such  acts,  if  he  acted  as 
manager,  even  though  he  was  never  appointed.^  A  manager  is  an 
"officer"  who  may  verify  a  complaint.^  ^Yhere  a  general  manager 
has  been  discharged,  whether  rightfully  or  wrongfully,  he  cannot  act 
further  and  a  mandatory  injunction  is  not  the  proper  remedy  to 
obtain  the  company's  books  and  papers  from  him.^ 

A  managing  director  may,  by  a  by-law,  be  given  the  powers  of 
the  board.  An  outside  party  need  not  inquire  as  to  whether  his 
appointment  was  validly  made,  and  may  assume  that  such  director 
has  the  powers  which  the  board  might  delegate  to  him.*  A  '*busi- 
ness  manager"  is  not  kno^^^l  in  the  law,  and  hence  a  note  to  which  he 
affixes  the  name  of  the  corporation  is  not  enforceable  against  it,  unless 
proof  is  given  of  his  authority.''  A  construction  company  is  liable  for 
the  failure  of  its  general  foreman  to  notify  an  employee  of  the  dan- 
ger connected  with  a  certain  piece  of  work.^  A  "managing  agent" 
may  be  one  who  has  charge  of  a  department  of  the  business.'^  A 
"general  agent"  of  an  insurance  company  is  not  an  officer  within  the 


cancy,  he  is  bound  to  prefer  the  inter- 
ests of  the  company  or  else  to  termi- 
nate his  employment  and  rely  on  his 
contract.  Kane  v.  SchuylkiW,  199  Pa. 
St.  198  (1901).  Where  tlie  general 
manager  attempts  to  obtain  proxies  for 
the  purpose  of  ousting  the  existing 
management,  and  uses  methods  cal- 
culated to  deceive  the  persons  giving 
the  proxies,  he  is  guilty  of  a  breach  of 
trust  and  his  contract  with  the  com- 
pany may  be  canceled.  Townsley  v. 
Bankers',  etc.  Co.,  56  N.  Y.  App.  Div. 
232  (1900).  Where  a  general  man- 
ager transfers  corporate  property  in 
payment  of  his  personal  debt,  a  pur- 
chaser from  the  vendee  is  not  pro- 
tected unless  he  shows  that  he  was 
not  aware  of  the  lack  of  authority  of 
the  manager.  Grooms  v.  Neff,  etc.  Co., 
79  Ark.  401  (1906).  Where  a  direc- 
tor, who  is  also  general  manager,  pre- 
sents a  claim  for  his  services  to  the 
board  of  directors,  he  is  not  to  be 
counted  in  making  up  the  quorum  or 
in  taking  the  vote.  Paxton  v.  Heron, 
92  Pac.  Rep.  15  (Col.  1907). 

iRex  V.  Lawson,   [1905]  K.  B.  541. 


2  Stockton,  etc.  Co.  v.  Blodget,  3 
Cal.  App.  94  (1906). 

3  Maine,  etc.  Co.  v.  Alexander,  115 
N.  Y.  App.  Div.  109  (1906).  A  dis- 
charged general  manager  cannot  main- 
tain a  bill  to  be  reinstated  and  to 
remove  the  president.  Dimmick  v. 
Stokes,  43  S.  Rep.  854  (Ala.  1907). 

4  Biggerstaff  v.  Rowatt's  Wharf, 
[1896]  2  Ch.  93.  Even  though  the  by- 
laws give  a  managing  director  wide 
powers  as  to  the  commercial  business 
of  the  company,  this  does  not  give 
him  any  powers  as  to  the  transfer  of 
stock.  George  Whitechurcli  Ltd.  v. 
Cavanagh,  [1902]  A.  C.  117.  Cf.  Orvis 
V.  Warner,  etc.  Co.,  75  N.  Y.  App.  Div. 
463  (1902).  A  managing  director  may 
by  long  usage  have  sufficient  authority 
to  sell  property  owned  by  the  cor- 
poration. Walker  v.  Detroit,  etc.  Ry., 
47  Mich.  338    (1882). 

5  Topeka,  etc.  Co.  v.  Remington,  etc. 
Co.,  61  Kan.  1   (1899). 

6  Connolly  r.  Hall,  etc.  Co.,  192  N. 
Y.  182  (1908). 

7  Federal,  etc.  Co.  v.  Reeves,  73  Kan, 
107   (1906). 
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meaning  of  a  provision  of  a  contract  tliat  its  terms  shall  not  be  varied 
except  by  an  officer.^  A  person  who  is  put  in  charge  of  corporate 
business  bj  the  stockholders  is  not  a  trustee,  even  though  he  is  called  a 
trustee.^ 

It  has  been  held  that  a  superintendent  has  not  the  powers  of  a 
general  manager.^  The  superintendent  of  a  mining  company  has 
no  power  to  employ  a  physician  to  attend  to  an  injured  employee 
except  in  an  emergency  involving  life  or  limb.**  The  superintendent 
may,  of  course,  be  given  express  power  to  contract.^     If  the  com- 


1  Vardeman  v.  Penn.  etc.  Co.,  125 
Ga.  117   (1906). 

2  Bank  of  Visalia  v.  Dillonwood, 
etc.  Co.,  148  Cal.  18  (1905). 

3  A  superintendent  has  no  power  to 
agree  to  continue  the  employment  of  a 
person  for  life.  Smith  v.  Crum,  etc. 
Co.,  208  Pa.  St.  462  (1904).  A  sup- 
erintendent or  general  superintendent 
does  not  render  a  company  liable  for 
malicious  prosecution  by  reason  of  a 
suit  instituted  by  him.  Canon  v. 
Sharon,  etc.  Ry.,  216  Pa.  St.  408 
(1907).  A  superintendent  of  a  manu- 
facturing company  cannot  employ 
medical  treatment  for  one  of  the  em- 
ployees at  the  expense  of  the  company. 
King  V.  Forbes,  etc.  Co.,  183  Mass.  301 
(1903).  A  superintendent  or  other 
managing  official  of  a  lumber  com- 
pany has  power  to  contract  for  the 
hauling  of  logs.  Minnesota,  etc.  Co.  v. 
Hobbs,  etc.,  122  Ga.  20  (1905).  A  su- 
perintendent may  employ  experts  to  in- 
vestigate and  testify  in  behalf  of  the 
corporation  in  certain  litigation,  es- 
pecially where  the  officers  ratified  his 
acts.  Lincoln,  etc.  Co.  v.  Williams,  37 
Col.  193  (1906).  A  manager  or  gen- 
eral agent  has  power  to  make  a  con- 
tract in  the  ordinary  course  of  busi- 
ness. Empire,  etc.  Co.  v.  Hench,  67 
Atl.  Rep.  995  (Pa.  1907).  A  district 
manager  of  a  manufacturing  company 
with  general  supervision  over  a  par- 
ticular branch  of  its  business  has  the 
powers  of  a  general  agent  in  that 
branch.  American,  etc.  Co.  v.  Alexan- 
dria, etc.  Co.,  67  Atl.  Rep.  861  (Pa. 
1907).  The  superintendent  has  no 
power  to   attach   the   corporate   seal. 


Florida  Ry.  v.  Thomas,  45  S.  Rep.  720 
(Fla.  1908).  Adriance  v.  Roome,  52 
Barb.  399  (1868),  holding  that  the  sup- 
erintendent cannot  borrow  money  and 
agree  to  make  payment  in  iron.  Where 
it  is  customary  for  a  railroad  so  to  do, 
the  superintendent  may  bind  the  com- 
pany by  his  agreement  that  the  com- 
pany will  give  a  life  job  to  a  person 
who  has  been  injured  by  the  railroad, 
and  it  is  for  the  jury  to  say  whether 
such  promise  was  made.  Jackson  v. 
Illinois,  etc.  R.  R.,  76  Miss.  607  (1899). 
Where  the  president  has  power  to  ex- 
ecute a  bill  of  sale,  but  instead  of 
doing  so  allows  the  superintendent  to 
execute  it,  it  may  be  a  question  for  a 
jury  as  to  whether  the  sale  was  bind- 
ing on  the  corporation.  Trent  v.  Sher- 
lock, 26  Mont.  85  (1901),  modifying  24 
Mont.  255.  The  superintendent  of 
a  mining  company  has  no  power  to 
pledge  the  company's  property  to  se- 
cure a  debt.  Trent  v.  Sherlock,  24 
Mont.  255  (1900);  s.  c,  26  Mont.  85. 
The  authority  of  a  corporate  agent  to 
manage  the  affairs  of  a  company  can- 
not be  proved  by  a  question  to  a  wit- 
ness in  the  absence  of  the  vote  of  the 
directors  or  proof  that  the  resolution 
cannot  be  found.  St.  Regis,  etc.  Co.  r. 
Hotchkiss,  45  Atl.  Rep.  11  (Conn. 
1900).  A  superintendent  has  no  in- 
herent power  to  indorse  checks  of  the 
company.  Jackson,  etc.  Co.  v.  Com- 
mercial Nat.  Bank,  199  111.  151  (1902). 

4  Cushman  v.  Cloverland,  etc.  Co., 
84  N.  E.  Rep.  759  (Ind.  1908). 

5  Where  the  by-laws  give  the  presi- 
dent and  superintendent  power  to 
make  a  contract,  they  have  power  to 
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pany  ratifies  the  contract  or  accepts  its  benefits  tlio  contract  becomes 
binding.^  The  testimony  of  a  person  tliat  he  is  the  manager  of  a 
corporation  is  not  sufticient  proof  of  that  fact.~  A  railroad  super- 
intendent may  employ  a  physician,  in  cases  of  accident,^  and  may 
offer  rewards  for  the  conviction  of  persons  obstructing  the  tracks.^  A 
general  freight  agent  may  agree  to  give  rebates.*^ 


release  that  contract.  Directors  know- 
ing of  the  release  must  act  promptly 
if  they  intend  to  question  its  validity. 
Indianapolis,  etc.  Co.  v.  St,  Louis,  etc. 
R.  R.,  26  Fed  Rep.  140  (1886);  aff'd, 
120  U.  S.  256.  A  general  power  au- 
thorizes the  purchase  of  a  house  and 
the  giving  of  a  mortgage.  Shaver  v. 
Bear,  etc.  Co.,  10  Cal.  396  (1858). 

1  Kickland  r.  Menasha,  etc.  Co.,  68 
Wis.  34  (1887),  where  the  superintend- 
ent and  a  director  took  a  deed  and 
agreed  to  pay  an  extra  price;  De- 
spatch Line  v.  Bellamy  Mfg.  Co.,  12  N. 
H.  205  (1841),  where  he  gave  a  mort- 
gage and  the  company  received  the 
money;  Lyndeborough,  etc.  Co.  v. 
Massachusetts,  etc.  Co.,  Ill  Mass.  315 
(1873),  where  he  bought  glass  and  the 
directors  acquiesced;  Seeley  v.  San 
Jose,  etc.  Co.,  59  Cal.  22  (1881),  where 
he  and  the  president  gave  a  note; 
Goodwin  v.  Union,  etc.  Co.,  34  N.  H. 
378  (1857),  where  he  and  the  presi- 
dent employed  workmen;  Starr  v. 
Gregory,  etc.  Co.,  6  Mont.  485  (1887), 
where  he  accepted  a  mill;  Union,  etc. 
Co.  r.  Rocky  Mountain  Nat.  Bank,  2 
Colo.  565  (1875);  affirmed,  96  U.  S. 
640,  where  a  loan  of  the  bank's  money 
was  made  by  him  and  the  president. 
Ratification  cannot  be  by  the  same 
persons  who  assume  power  to  contract. 
Tracy  v.  Guthrie,  etc.  Soc,  47  Iowa,  27 
(1877).  A  superintendent,  authorized 
to  sell  a  steamboat,  has  authority  to 
pay  the  usual  commissions,  especially 


where  the  sale  is  approved  by  the 
board  of  directors,  and  by  the  general 
manager  who  knew  about  the  com- 
missions. Hartford,  etc.  Co.  v.  Ply- 
mer,  120  Fed.  Rep.  624   (1903). 

2  Castner  v.  Rinne,  31  Colo.  256 
(1903).  The  mere  statement  from  a 
person  that  he  is  an  officer  of  the 
company  does  not  sustain  a  contract 
made  by  him  for  the  company.  Inter- 
state, etc.  Co.  V.  Welsh,  43  S.  Rep. 
274   (La.  1907). 

3  Pacific  R.  R.  V.  Thomas,  19  Kan. 
257  (1877);  Toledo,  etc.  Ry.  v.  Rod- 
rigues,  47  111.  188  (1868);  Atlantic, 
etc.  R.  R.  V.  Reiser,  18  Kan.  458 
(1877).  Contra,  Stephenson  v.  New 
York,  etc.  R.  R.,  2  Duer,  341  (1853); 
Shriver  v.  Stevens,  12  Pa.  St.  258 
(1849),  holding  that  the  agent  of  a 
stage  line  cannot.  A  yardmaster  can- 
not employ  a  physician  for  the  com- 
pany. Marquette,  etc.  R.  R.  v.  Taft,  28 
Mich.  289  (1873).  Nor  an  engineer. 
Cooper  V.  New  York,  etc.  R.  R.,  6  Hun, 
276  (1875).  Nor  a  station  agent. 
Tucker  r.  St.  Louis,  etc.  R.  R.,  54  Mo. 
177  (1873);  Cox  v.  Midland,  etc.  R.  R.. 
3  Exch.  268  (1849).  Unless  the  su- 
perintendent ratifies  it  by  silence  upon 
being  notified  thereof.  Cairo,  etc.  R. 
R.  r.  Mahoney,  82  111.  73  (1876);  To- 
ledo, etc.  R.  R.  V.  Prince,  50  111.  26 
(1869).  The  general  manager  cannot 
render  the  company  liable  for  medical 
services  rendered  on  an  occasion  of 
a  private  brawl.     Dale    v.   Donaldson 


■1  Central,   etc.  Co.   v.  Cheatham,  85    mitted  to  the  general  passenger  agent. 


Ala.  292  (1888). 

5  Kansas  Pac.  Ry.  v.  Bayles,  19  Colo. 
348  (1S94).  Even  though  a  railroad 
agent  has  no  power  to  advertise,  yet 
if  he  does  so  and  the  bills  are  sub- 


who  has  power  and  does  not  object, 
the  company  may  be  bound.  McMahan 
V.  Canadian,  etc.  Ry.,  40  Oreg.  148 
(1901). 


(146) 
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§  720.  Subo7'dinate  agents  —  Their  power  to  contract.  — It  is  a 
general  rule  that  a  corporate  agent,  like  the  agent  of  an  individual, 
can  make  onlj  such  contracts  as  he  is  expressly  authorized  to  make, 
or  such  contracts  as  pertain  to  the  duties  which  the  corporation 
imposes  upon  him.  It  is  a  rule,  however,  that  the  corporation  may 
ratify  and  confirm  a  contract  which  an  unauthorized  agent  has  made 
in  its  name,  and  this  ratification  may  be  by  express  vote  of  the  di- 
rectors, or  it  may  be  implied  by  an  acceptance  of  the  benefits  to  the 
corporation.  The  subordinate  agents  of  a  corporation  may  be  of 
great  variety:  tellers,  engineers,  stewards,  station  agents,  local 
agents,  freight  agents,  roadmasters,  clerks,  attorneys,  and  miscella- 
neous agents.  Various  decisions  on  their  powers  are  given  in  the 
notes.^      These  decisions  show  that  a  corporation  is  bound  by  its 


Lumber  Co.,  48  Ark.  188  (1887); 
Wood,  Railw.  Law,  pp.  439-444.  The 
general  manager  of  a  mining  company 
cannot  bind  the  company  by  employ- 
ing a  doctor  for  an  injured  employee. 
Spelman  r.  Gold,  etc.  Co.,  26  Mont.  76 
(1901).  The  general  manager  of  a 
coal  company  has  no  power  to  employ 
a  physician  in  case  of  an  accident. 
New,  etc.  Co.  v.  Shaley,  25  Ind.  App. 
282  (1900).  A  general  manager  has 
power  to  render  the  company  liable 
for  hospital  services  rendered  to  a 
sick  employee.  Mt.  Wilson,  etc.  Co.  v. 
Burbidge,  11  Colo.  App.  487  (1898). 

1  An  inquiry,  by  a  purchaser  of 
stock,  of  corporate  officers,  as  to 
whether  it  was  full-paid  stock  must 
be  made  of  officers  having  author- 
ity to  speak  for  the  corporation. 
Browning  v.  Hinkle,  48  Minn.  544 
(1892).  The  financial  agent  may  give 
notes  in  accordance  with  a  corporat*? 
contract.  Case  Mfg.  Co.  v.  Soxman, 
138  U.  S.  431  (1891)  ;  Wilson  v.  Kings, 
etc.  Ry.,  114  N.  Y.  487  (1889).  An 
agent  to  sell  and  collect  has  no  au- 
thority to  overdraw  the  company's 
account  in  the  bank.  Merchants'  Nat. 
Bank  v.  Nichols,  etc.  Co.,  223  111.  41 
(1906).  A  salesman  has  no  authority 
to  endorse  checks  and  a  delay  of  two 
years  in  complaining  thereof  is  not  a 
ratification.  Blum,  etc.  v.  Whipple,  80 
N.  E.  Rep.  501  (Mass.  1907).  Even 
though  an  appraiser  appointed  by  the 


board  of  directors  substitutes  some  one 
else  in  his  place,  yet  if  the  officers 
acquiesce  therein  the  corporation  is 
bound.  City  of  Fayetteville  v.  Fay- 
etteville,  etc.  Co.,  135  Fed.  Rep.  400 
(1905).  A  person  authorized  to  at- 
tend to  the  insurance  of  a  corporation 
cannot  delegate  his  power  to  another 
unless  the  corporation  expressly  and 
impliedly  consents  thereto.  Insur- 
ance Co.  etc.  V.  Wisconsin,  etc.  Ry.,  134 
Fed.  Rep.  794  (1905).  Where  the  at- 
torney of  the  company  negotiates  its 
contracts,  and  questions  as  to  whether 
contracts  should  be  taken  are  referred 
to  him  for  decision  the  company  is 
bound  by  a  contract  made  by  him. 
Kent  V.  Addicks,  126  Fed.  Rep.  112 
(1903).  Where  the  general  counsel  has 
general  supervision  of  the  litigation  of 
the  company  his  statement  that  a  cer- 
tain person  is  authorized  to  accept 
service  is  binding  on  the  company. 
Taylor,  etc.  Co.  v.  Adams  Exp.  Co.,  71 
N.  J.  L.  523  (1904).  A  purchasing 
agent  of  a  railroad  company  may  ren- 
der the  company  liable  to  a  bank  for 
advances  to  sellers  if  such  has  been 
the  course  of  business.  Batavian  Bank 
ty.  Minneapolis,  etc.  Ry.,  123  Wis.  389 
(1904). 

A  corporation  is  not  liable  on  a 
note  to  which  its  name  has  been 
endorsed  by  its  salesman  without  au- 
thority, even  though  it  received  the 
money,  it  appearing  that  it  knew  noth- 
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agents'  acts  only  when  a  partnership  would  be  bound  under  similar 
circumstances.      There   are  no   arbitrary  rules   as   to   the  mode   of 

which  he  induces  the  depositor  to  give 
to  him  to  pay  a  lien  of  the  bank  on 
the  property.  Thompson  v.  Bell,  26 
Eng.  L.  &  Eq.  536  (1854).  The  receiv- 
ing teller  of  a  savings  bank  has  no 
power  to  bind  the  bank  not  to  pay  out 
money  deposited  in  one  name,  except 
upon  the  order  of  three  other  persons. 
The  bank  is  protected  in  paying  on 
the  check  of  a  person  in  whose  name 
the  deposit  is  made.  Riley  v.  Albany 
Sav.  Bank,  36  Hun,  513  (1885);  aff'd, 
103  N.  Y.  669.  A  railroad  company  is 
liable  for  a  slander  by  one  of  its  em- 


ing  about  the  endorsement  or  note 
until  it  was  presented  for  payment, 
and  there  had  been  no  previous  trans- 
action of  that  nature.  Wickersham, 
etc.  Co.  V.  Nicholas,  2  Cal.  App.  18 
( 1905 ) .  Even  though  a  corporate  agent 
is  authorized  to  lease  a  dredge,  and 
is  told  not  to  lease  it  unless  it  is  in- 
sured, the  lessor  is  not  bound  to  know 
of  such  limitation  of  his  authority. 
California,  etc.  Co.  v.  Yuma,  etc.  Co., 
84  Pac.  Rep.  88  (Ariz.  1906).  A  local 
agent  of  a  foreign  corporation  has  no 
power  to  turn   over  a  bill   of  lading 


to  one  of  its  creditors.    Jones  v.  North    ployees  in  regard  to  another  employee 


Pacific,  etc.  Co.,  42  Wash.  332  (1906). 
A  person  dealing  with  an  agent  of  the 
corporation  is  bound  at  his  peril  to 
ascertain  the  extent  of  the  agent's  au- 
thority and  is  chargeable  with  knowl- 
edge thereof,  and  if  the  agent  gives  a 
warrant  which  he  is  not  authorized  to 
give,  the  secretary's  ratification  of  the 
same  is  not  binding  on  the  company. 
Reid  V.  Alaska,  etc.  Co.,  47  Ore.  215 


made  in  the  performance  of  duties, 
even  though  the  corporation  knew 
nothing  about  it.  Rivers  v.  Yazoo,  etc. 
R.  R.,  43  S.  Rep.  471  (Miss.  1907). 
If  a  corporation  keeps  and  uses  a  part 
of  goods  purchased  for  it  by  an  un- 
authorized agent,  it  is  bound  by  the 
purchase.  Hayward,  etc.  Co.  v.  Cox, 
104  S.  W.  Rep.  403  (Tex.  1907).  A 
telephone  company  is  liable  for  hoa- 


(1905).     An   agent    authorized   by   a    f)ital  and  doctor's  bill   in   treating  a 


railroad  to  purchase  land  may  agree 
to  pay  more  therefor  than  is  men- 
tioned in  the  deed.  Windsor  v.  St. 
Paul,  etc.  Ry.,  37  Wash.  156  (1905). 
An  agent  in  charge  of  a  mine  may 
agree  that  the  company  will  pay  its 
just  proportion  of  the  cost  of  a  drain, 
which  is  necessary.  Fisk,  etc.  Co.  v. 
Reed,  32  Colo.  506  (1903).  The  cashier 
and  clerk  of  a  lumber  company  can- 
not agree  to  give  a  customer  a  carload 
of  lumber  in  case  certain  other  lum- 
ber is  not  satisfactory.  Delta  Lumber 
Co.  V.  Williams,  73  Mich.  86  (1888). 
Where  the  assistant  to  the  president 
of  a  railroad  is  sent  to  hasten  bridge 
work  and  he  increases  the  compensa- 
tion of  the  contractor,  it  is  assumed 


lineman's  injuries  as  requested  by  the 
foreman,  but  this  liability  is  only  dur- 
ing the  emergency  and  not  for  long 
continued  treatment.  Salter  v.  Ne- 
braska, etc.  Co.,  112  N.  W.  Rep.  600 
(Neb.  1907).  A  general  counsel  in 
connection  with  the  president  and  su- 
perintendent has  authority  to  employ 
local  attorneys.  Dublin,  etc.  Ry.  v. 
Akerman,  59  S.  E.  Rep.  10  (Ga.  1907). 
An  agent  who  is  accustomed  to  and 
has  been  allowed  to  purchase  for  the 
company  may  bind  it  by  his  purchases, 
Fitzgerald,  etc.  Co.  v.  Farmei-s',  etc. 
Co.,  59  S.  E.  Rep.  713  (Ga.  1907).  A 
teller's  certification  of  a  check  in  bad 
faith  does  not  bind  the  bank.  Mussey 
V.  Eagle  Bank,  50  Mass.  306    (1845); 


he  had  authority  if  the  company  does    unless  it  is  in  the  hands  of  a  bona  fide 


not  promptly  object.  Freygang  v.  Vera 
Cruz,  etc.  R.  R.,  154  Fed.  Rep.  640 
(1907).  The  local  manager  of  a 
branch  bank  renders  it  liable  for  his 
embezzlement     of     depositor's     funds 


indorsee.  Farmers',  etc.  Bank  v. 
Butchers',  etc.  Bank,  16  N.  Y.  125 
(1857);  Farmers',  etc.  Bank  v. 
Butchers',  etc.  Bank,  14  N.  Y.  624 
(1856).    As  to  certification  of  check, 
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making  a  corporate  contract.      A   contract  may  be   inferred  from 
corporate  acts  and  customs  witliout  a  vote  or  formal  act.^     It  is  not 


see  also  Meads  v.  Merchants'  Bank,  25 
N.  Y.  143  (1862);  Cooke  v.  State,  etc. 
Bank,  52  N.  Y.  96  (1873);  in  the  lat- 
ter case  the  certification  being  by  the 
cashier.  Where  a  depositor  sends  de- 
posits by  the  bank's  book-keeper  with- 
out the  bank-book,  the  bank  is  not 
liable  for  the  book-keeper's  fraud. 
Manhattan  Co.  v.  Lydig,  4  Johns.  377 
(1809).  A  teller  may  receive  a  spe- 
cial deposit  of  valuables.  Pattison  v. 
Syracuse  Nat.  Bank,  80  N.  Y.  82 
(1880).  It  may  be  a  question  for  the 
jury  as  to  whether  the  foreman  of  the 
works  of  a  foreign  corporation  may 
employ  workmen  on  long  time.  Tuni- 
son  V.  Detroit,  etc.  Co.,  73  Mich.  452 
(1889).  Where  a  bank  owning  rail- 
road bonds  allows  its  agent  to  ex- 
change them  for  stock  in  a  reorgan- 
ized company,  it  is  bound.  Deposit 
Bank  v.  Barrett,  13  S.  W.  Rep.  337  (Ky. 
1890).  A  caterer  may  hold  a  club  re- 
sponsible for  food,  etc.,  furnished  to 
its  guests  under  the  authorized  con- 
tract of  the  house  committee.  Deller 
V.  Staten  Island,  etc.  Club,  9  N.  Y. 
Supp.  876    (1890). 

A  corporation  is  not  liable  for  the 
malice  of  its  agent  in  publishing  a 
libel,  unless  the  corporation  author- 
ized the  libel  or  ratified  it  or  did 
something  from  which  such  authority 


or  ratification  may  be  implied.  War- 
ner V.  Missouri,  etc.  Ry.,  112  Fed.  Rep. 
114  (1901).  A  corporation  is  bound 
by  its  adoption  or  acquiescence  in  the 
acts  of  an  unauthorized  agent  the 
same  as  an  individual  is.  German, 
etc.  Bank  v.  First,  etc.  Bank,  59  Neb. 
7  (1899).  An  agent  of  a  corporation 
may  sign  its  name  to  a  demand  of 
payment  of  money  due,  and  may  serve 
the  same  without  showing  written  au- 
thority to  make  such  demand.  It  is 
sufficient  that  the  company  accepted 
and  ratified  his  action.  Flaherty  v. 
Atlantic,  etc.  Co.,  58  N.  J.  Eq.  467 
(1899).  A  collecting  agent  has  no 
power  to  bind  the  corporation  by  as- 
suming a  mortgage  on  the  property 
which  he  takes  in  payment  of  a  debt. 
Bristol  Sav.  Bank  v.  Judd,  116  Iowa, 
26  (1902).  A  corporation  sued  for  a 
trespass  cannot  compel  the  plaintiff  to 
specify  what  officers  committed  the 
trespass.  Commonwealth  v.  Nunn,  67 
Pac.  Rep.  342  (Colo.  1902).  The  attor- 
ney of  a  railroad  company  has  no 
power  to  agree  that  a  person  injured 
by  the  railroad  will  in  settlement  of 
his  claim  be  employed  for  life  by  the 
railroad.  Nephew  v.  Michigan,  etc. 
Ry.,  128  Mich.  599  (1901).  The  gen- 
eral counsel  of  the  corporation  has  no 
authority   to   file    papers    in    another 


1  Bank  of  Columbia  v.  Patterson,  7  15  Barb  323  (1853),  where  a  contract 

Cranch,   299,   306    (1813);    Randall   v.  was  inferred  from  the  acts  of  the  cor- 

Vnn  Vechten,  19  Johns.  60,  65  (1821) ;  porate     officers;      Bulkley     v.     Derby 

Haightr.  Sahler,  30  Barb.  218  (1859);  Fishing    Co.,    2    Conn.,    252     (1817); 

Canal  Bridge  v.  Gordon,  18  Mass.  297  Witte  v.   Derby  Fishing  Co.,   2  Conn. 

(1823);  Dunn  T?.  St.  Andrew's  Ch.,  14  260     (1817);     Petrie    v.     Wright,     6 

Johns.  118  (1817);  Mendham  r.  Losey,  Sm.  &  M.    (Miss.)    647    (1846);    Lime 

2  N.  J.  L.  252    (1808);    Saddle  River  Rock  Bank  v.  Macomber,   29  Me.  564 

V.  Colfax,  6  N.  J.  L.  115  (1821);  Anti-  (1849);    Bank   of  Metropolis  v.   Gutt- 

paeda  Bapt.  Ch.  v.  Mulford,  8  N.  J.  L.  schlick,   14   Pet.   19    (1840)     (contract 

182    (1825);    Powell   v.  Newburgh,   19  inferred  from  acts  of  officers);    New 

Johns.     284     (1821);     Chestnut    Hill  York,  etc.  R.  R.  i\  New  York,  1  Hilt. 

Turnp.    V.   Rutter,     4     Serg.    &   R.    6  562,  587    (1858);    Wood,  Railw.  Law, 

(1818) ;  American  Ins.  Co.  v.  Oakley,  9  pp.  454-457. 
Paige,  496    (1842);   Fister  v.  La  Rue, 
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necessary  that  such  assent  and  acceptance  be  under  seal  or  in  writ- 
ing or  be  spread  upon  the  records.^      The  acceptance  of  the  con- 


state whereby  the  corporation  is  made 
a  domestic  corporation  in  that  state. 
Mutual,  etc.  Assoc,  v.  Thompson,  125 
N.  C.  435  (1899).  In  South  Dakota 
by  statute  a  corporation  is  bound  by 
an  unauthorized  contract  of  an  agent 
where  the  corporation  accepts  the 
benefit  thereof.  Dederick  v.  Ormsby, 
etc.  Co.,  12  S.  Dale.  59    (1899). 

The  following  decisions  are  concern- 
ing railroad  agents:  The  engineer  of 
a  railroad  company  may  have  author- 
ity to  modify  a  construction  contract 
or  enter  into  a  new  contract.  Hender- 
son Bridge  Co.  v.  McGrath,  134  U.  S. 
260  (1890).  The  civil  engineer  of  a 
railroad  cannot  employ  a  station 
agent.  Willis  v.  Toledo,  etc.  Ry.,  72 
Mich.  160  (1888).  The  engineers  of 
a  railroad  company  cannot  bind  it  to 
an  agreement  to  pay  the  construction 
contractors  extra  pay.  Woodruff  v. 
Rochester,  etc.  R.  R.,  108  N.  Y.  39 
(1888).  The  construction  engineer  of 
a  railroad  has  no  power  to  vary  the 
construction  contract.  Campbell  v. 
Cincinnati  Southern  Ry.,  6  S.  W.  Rep. 
337  (Ky.  1888).  A  person  whom  the 
railroad  holds  out  as  the  general 
freight  agent  of  the  company  may 
bind  it  by  his  contracts  relative  to 
freight.  Baker  v.  Kansas  City,  etc.  R. 
R.,  91  Mo.  152  (1887).  A  roadmaster 
of  a  railway  has  power  to  purchase 
such  material  as  he  uses,  and  the 
company  is  liable  therefor  where  the 
material  has  been  used.  Walker  v. 
Wilmington,  etc.  R.  R.,  26  S.  C.  80 
(1887).  A  station  agent  may  contract 
that  goods  will  be  delivered  at  a  cer- 
tain time.    Blodgett  v.  Abbott,  72  Wis. 


516    (1888).     See  also  Wood,  Railw. 
Law,  pp.  444-454. 

The  following  decisions  concern 
miscellaneous  agents  and  powers:  An 
agent  with  power  to  give  and  indorse 
notes  may  waive  notice  of  protest,  etc. 
Whitney  v.  South,  etc.  Co.,  39  Me.  316 
(1855).  A  resident  agent  of  a  mining 
company  has  no  implied  authority  to 
borrow  money  on  account  of  the  cor- 
poration to  pay  arrears  of  wages  due 
the  workmen  in  the  mines.  Hawtayne 
V.  Bourne,  7  M.  &  W.  595  (1841).  An 
agent  attending  to  the  daily  routine 
of  the  business  of  a  corporation  can- 
not create  a  general  lien  upon  its 
property  to  secure  a  creditor,  unless 
by  the  approval  of  the  board  of  di- 
rectors. Whitwell  V.  Warner,  20  Vt. 
425  (1848).  An  agent  employed  to 
promote  the  interests  of  a  corporation 
in  every  way  has  no  authority  to  pur- 
chase land  for  it.  Bocock  v.  Alle- 
ghany, etc.  Co.,  82  Va.  913  (1887). 
Where  a  corporation  agent  buys  land 
for  the  company  at  a  certain  price, 
and  agrees  that  the  company  will  pay 
also  the  vendor  one-half  of  its  profits 
upon  sale  of  said  land,  the  company 
is  bound  by  this  latter  parol  agree- 
ment. Kickland  v.  Menasha,  etc.  Co., 
68  Wis.  34  (1887).  Persons  expending 
money  for  a  corporation  under  the  di- 
rection of  authorized  corporate  offi- 
cers may  hold  the  corporation  liable. 
Topeka,  etc.  Assoc,  v.  Martin,  39  Kan. 
750  (1888).  An  agent  of  a  lumber 
company  cannot  pay  debts  due  the 
company  by  boarding  them  out.  St. 
John,  etc.  Co.  v.  Cornwell,  52  Kan.  712 
(1894).    A  sewing-machine  company's 


1  Dedham    Bank   v.    Chickering,    20  moi   Great  Beach   v.  Rogers,   1  Mass. 

Mass.    335    (1825);     Union     Bank    v.  159  (1804) ;  Amherst  Bank  r.  Root,  43 

Ridgeley,     1     Har.     &    G.    (Md.)    324  Mass.  522,  533   (1841) ;  Western  R.  R. 

(1827);  Burgess  v.  Pue,  2  Gill   (Md.),  v.  Babcock,  47  Mass.  346   (1843),  and 

11  (1844) ;  Apthorp  v.  North,  14  Mass.  the  many  cases,  supra.    See  also  §  714, 

167    (1817);    Smith  v.  Bank  of  Scot-  supra. 


land,  1  Dow,  P.  C.  272   (1841);  Monu- 
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sideration  cf   an   unauthorized  contract  by   the   corporation,    how- 


ever, 
account  upon 


n  CI  an  unauiuorizeu  couiraci,  vy  me  corporaLion,  now- 
thout  knowledge  of  the  terms  of  the  contract  or  of  the 
"—  which  it  is  paid,  is  not  in  itself  a  ratification  of  the 


agent  to  sell  machines  lias  no  power  tract  for  the  company  may  bind   it. 

to  trade  the  company's  horse,  but  rati-  Christian  University  v.  Jordan,  29  Mo. 

fication  suffices.     Singer   Mfg.   Co.  v.  68  (1859) ;  Mead  v.  Keeler,  24  Barb.  20 

Belgart,  84  Ala.  519   (1888).     Acts  of  (1857).   Acceptance  of  services  known 

local   insurance  agents  appointed   by  to  officers  binds  the  company.     Lee  v. 

the  general  agent  of  a  foreign  insur-  Pittsburgh,  etc.  Co.,  56  How.  Pr.  373 

anoe   company   are   binding    on    such  (1877);   aff'd,  75  N.  Y.  601.     But  the 

company,  such  acts  being  within  the  use  of  a  building  has  been  held  not 

express  powers  given  by  the  general  to  constitute  an  acceptance  of  debts 

agent   therein   to   solicit  or   take   in-  incurred    in    building    it.      Ruby    v. 

surance.     Kuney  v.  Amazon  Ins.  Co.,  Abyssinian   Soc,   15   Me.   306    (1839). 

36  Hun,  66   (1885).    In  Rice  v.  Penin-  Use  of  goods  with  knowledge  is  accept- 

sular  Club,  52  Mich.  87  (1883),  Cooley,  ance.     Smith  v.  Hull  Glass  Co.,  11  C. 

J.,  said:     "A  party  dealing  with  the  B.  897,  925   (1852);   s.  c,  8  C.  B.  668 

agent  of   a  corporation   must   at  his  (1849).   Even  if  the  agent  gave  a  note 

peril    ascertain    what    authority    the  which    is    not    binding.     Emerson  v. 

agent  possesses,  and  is  not  at  liberty  Providence,     etc.     Co.,     12   Mass.    237 

to  charge  the  corporation  by  relying  (1815).  Acceptance  is  presumed  where 

upon   the   agent's   assumption   of   au-  a  written  statement  is  placed  before 

thority."     The  club  is  not  liable  for  a  directors'  meeting.     State  Bank  v. 

the  steward's  purchases.     The  powers  Comegys,  12  Ala.  772    (1848).     Satis- 

of  an   agent  appointed  for  a  special  faction  by  subsequent  officers  is  good, 

purpose  cease  when  the  object  of  his  Chouteau  v.  Allen,  70  Mo.  290  (1879). 

appointment  is  accomplished.   Seton  v.  If  an  agent  with  authority  to  give  a 

Slade,    7    Ves.    265,    276     (1802).      A  note    embezzles    the    funds   the    com- 

subordinate  agent  cannot  employ  an  pany  is   liable.     Bird   v.   Daggett,   97 

attorney  for  the  company.    Maupin  v.  Mass.  494   (1867).     A  suit  on  a  note 

Virginia,  etc.  Co.,  78  Mo.   24    (1883).  is    a    ratification    of    its     execution. 

Nor    can    he    make   the   corporation  Planters'  Bank  v.  Sharp,  12  Miss.  75 

liable  for  the  debt  of  another.    Rahm  (1844).    An  actuary  of  a  bank,  who  is 

V.  King,  etc.  Co.,  16  Kan.  277   (1876).  accustomed   so   to   do,   may   give  the 

Nor   make   a  note   for  the   company,  note  of  the  bank,  especially  where  the 

Benedict    v.    Lansing,    5    Denio,    283  directors  acquiesce.    Creswell  v.  Lana- 

(1848).    If  the  purchaser  of  corporate  han,  101  U.  S.  347   (1879).     As  to  in- 

bonds  knows  that  the  agent  is  selling  surance  agents,  see  Perkins  v.  Wash- 

for  his  own  purposes  he  is  not  pro-  ington   Ins.   Co.,   4   Cow.   645    (1825). 

tected.    Chew  v.  Henrietta,  etc.  Co.,  2  Knowledge  of  the  president  of  drafts 

Fed.  Rep.   5    (1880).     Secret  instruc-  by  an  agent,  and  acquiescence  therein, 

tions  to  a  general  insurance  agent  do  binds  the  company.    Gold  Min.  Co.  v. 

not  bind  a  person  dealing  with  him.  National  Bank,  96  U.  S.  640    (1877). 

Insurance  Co.  t\  McCain,  96  U.  S.  84  See  §  727,  infra,  on  notice;  also  Lind- 

(1877).    So  also  as  to  a  cashier.   Mer-  ley.  Companies,  p.  159,  etc.  An  agent's 

chants'  Bank  v.  State  Bank,  10  Wall,  authority  to  act  for  a  corporation  is  not 

604,  650  (1870).    A  grantor  to  a  cor-  terminated  by  the  fact  that  the  mem- 

poration  cannot  deny  the  authority  of  bers  of  the  board  of  directors  or  other 

the  corporate  agent  to  accept  the  deed,  body  which  appointed  him  have  gone 

Case  V.  Benedict,  63  Mass.  540  (1852).  out  of  office  by  the  expiration  of  their 

An  agent  who  is  accustomed  to  con-  terms  or   by   removal.     Anderson   v. 
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contract.^     It  is  elementary  that  a  corporation  may  ratify  and  adopt 
the  unauthorized  acts  of  an  agont.^ 


B.     THE   FORM   OF   CORPORATE   CONTRACTS THE    CORPORATE    SEAL    IS 

NECESSARY  ONLY  WHEN  THE  SAME  INSTRUMENT  BY  AN  INDIVID- 
UAL MUST  BE  UNDER  SEAL FORMS  OF  THE  BODY  OF  THE  CON- 
TRACT ;  ALSO  THE  METHOD  OF  SIGNING  AND  SEALING LIABILITY 

OF  OFFICERS  AND  AGENTS  ON  CORPORATE  CONTRACTS  WHICH  ARE 
INFORMALLY   EXECUTED. 

§  721.  The  corporate  seal  need  not  he  attached  to  a  corporate  con- 
tract unless  a  similar  contract,  when  made  by  an  individual,  woidd 
require  a  seal.^ — This  is  now  the  well-established  rule,   although 


Longden,  1  Wheat.  85  (1816);  Brown 
V.  Somerset,  11  Mass.  221  (1814); 
Northampton  Bank  v.  Pepoon,  11 
Mass.  294  (1814);  Dedham  Bank  v. 
Chickering,  20  Mass.  335  (1825);  Exe- 
ter Bank  v.  Rodgers,  7  N.  H.  21,  33 
(1834);  Thompson  v.  Young,  2  Ohio, 
334  (1825).  It  has  been  held  that  a 
mortgage  of  corporate  property  which 
is  illegal  for  want  of  authority  may  be 
rendered  valid  by  subsequent  ratifica- 
tion by  acts  of  the  legislature.  White 
Water,  etc.  Canal  Co.  v.  Vallette,  21 
How.  414  (1858);  Shepley  v.  Atlantic, 
etc.  R.  R.,  55  Me.  395  (1868);  Rich- 
ards V.  Merrimack,  etc.  R.  R.,  44  N.  H. 
127  (1862),  where  an  act  authorizing 
the  trustees  of  a  mortgage  to  sell  the 
mortgaged  property  was  held  to  be  a 
ratification;  Shaw  r.  Norfolk  County 
R.  R.,  71  Mass.  162  (1855);  Whitney 
V.  Union  Trust  Co.,  65  N.  Y.  576 
(1875),  where  bonds  signed  by  the 
treasurer  instead  of  the  secretary 
were  held  ratified  by  a  subsequent 
act  referring  to  them  as  "now 
a  valid  lien  on  said  property." 
Power  to  act  as  agent  of  the  corpo- 
ration may  be  conferred  by  a  general 
resolution.  Elwell  v.  Dodge,  33  Barb. 
336  (1861). 

1  Pennsylvania  Co.  v.  Dandridge,  8 
Gill  &  J.  (Md.)  248  (1836);  Christian 


University  v.  Jordan,  29  Mo.  68 
(1859) ;  Hilliard  v.  Goold,  34  N.  H.  230 
(1856),  and  cases  supra. 

2  Essex  Turnp.  Co.  v.  Collins,  8 
Mass.  292  (1811);  Hayden  v.  Middle- 
sex Turnp.  Co.,  10  Mass.  403  (1813); 
White  V.  Westport  Cotton  Mfg.  Co.,  18 
Mass.  220  (1822);  Bulkley  v.  Derby 
Fishing  Co.,  2  Conn.  252  (1817); 
Peterson  v.  New  York,  17  N.  Y.  449 
(1858);  Canal  Bridge  r.  Gordon,  18 
Mass.  297  (1823);  Baker  v.  Cotter,  45 
Me.  236  (1858);  Bennett  r.  Maryland 
F.  Ins.  Co.,  14  Blatchf.  422  (1878); 
s.  c,  3  Fed.  Cas.  229;  Church  v.  Ster- 
ling, 16  Conn.  388  (1844);  Pennsyl- 
vania Bank  v.  Reed,  1  Watts  &  S.  (Pa.) 
101  (1841);  Hayward  v.  Pilgrim  Soc, 
38  Mass.  270  (1838)  ;  Despatch  Line  v. 
Bellamy  Mfg.  Co.,  12  N.  H.  205  (1841) ; 
Planters'  Bank  v.  Sharp,  4  Sm.  &  M. 
(Miss.)  75  (1844);  Burrill  v.  Nahant 
Bank,  43  Mass.  167  (1841);  Fox  v. 
Northern  Liberties,  3  Watts  &  S. 
(Pa.)  103  (1841);  New  Hope,  etc.  Co, 
i>.  Phenix  Bank,  3  Comst.  156  (1850); 
Alabama,  etc.  R.  R.  r.  Kidd,  29  Ala. 
221  (1856);  Everett  v.  U.  S.,  6  Port. 
(Ala.)  166  (1837);  Medomak  Bank  v. 
Curtis,  24  Me.  38  (1844);  Whitwell  v. 
Warner,  20  Vt.  425  (1848);  Trott  v. 
Warren,  11  Me.  227  (1834);  Detroit  v. 
Jackson,  1  Doug.  (Mich.)   106  (1842); 


3  Quoted    and    approved    in    Fourth    Nat.  Bank,  etc.  v.  Camden,  etc.  Co.,  142 
Fed.  Rep.  257,  260   (1905). 

2327 


§  721.] 


HOW  CORPORATE  CONTRACTS  ARE  MADE. 


[CH.  XLin. 


formerly  it  was  supposed  that  a  corporation  could  not  enter  into  a 
contract  except  by  attaching  the  corporate  seal  to  the  contract  itself.^ 


Merchants'  Bank  v.  Central  Bank,  1  of  U.  S.  v.  Dandridge,  12  Wheat.  64 
Ga.  428  (1846);  Hoyt  iK  Bridgewater  (1827);  Gottfried  v.  Miller,  104  U.  S. 
Copper  Co.,  6  N.  J.  Eq.  253  (1847);  521  (1881);  Barry  v.  Merchants'  Ex- 
Durar  v.  Hudson,  etc.  Ins.  Co.,  24  N.  change  Co.,  1  Sandf.  Ch.  280  (1844); 
J.  L.  171  (1853);  Moss  v.  Rossie  Lead  Hoag  v.  Lamont,  60  N.  Y.  96  (1875); 
Co.,  5  Hill,  137  (1843);  Brown  v.  Win-  McCullough  v.  Talladega  Ins.  Co.,  46 
nissimmet  Co.,  93  Mass.  326  (1865);  Ala.  376  (1871);  Auerbach  i?.  Le  Sueur 
Sherman  v.  Fitch,  98  Mass.  59  (1867) ;  Mill  Co.,  28  Minn.  291  (1881) ;  Racine, 
Lyndeborough  Glass  Co.  v.  Massachu-  etc.  R.  R.  v.  Farmers'  Loan  &  T.  Co., 
setts  Glass  Co.,  Ill  Mass.  315  (1873);  49  111.  331  (1868);  Bucldey  v.  Briggs, 
Moss  V.  Averell,  6  Seld.  449  (1853);  30  Mo.  452  (1860);  New  England  F. 
Olcott  V.  Tioga  R.  R.,  27  N.  Y.  546  &  M.  Ins.  Co.  v.  Robinson,  25  Ind.  535 
(1863);  Shaver  t'.  Bear  River,  etc.  Co.,  (1865);  Hamilton  v.  Lycoming  Ins. 
10  Cal.  396    (1858).  Co.,    5    Pa.    St.    339    (1847);    Muir   v. 

1  A  corporate  contract  need  not  be    Louisville,    etc.     Canal    Co.,   8    Dana 
in   writing  nor   under   the   corporate     (Ky.),  161   (1839);   Henning  v.  U.  S. 
seal.     Leinkauf  v.  Caiman,  110  N.  Y.    Ins.   Co.,   47   Mo.   425    (1871);    Salem 
50   (1888);   Mershon  &  Co.  v.  Morris,    Bank  v.  Gloucester,  17  Mass.  1  (1820) ; 
61   S.  B.  Rep.   647    (N.   C.   1908).     A    Gloucester   Bank   v.    Salem   Bank,   17 
corporation  need  not  necessarily  have    Mass.     33    (1820);     Foster    v.    Essex 
or  use  a  seal  in  making  its  contracts.    Bank,  17  Mass.  479   (1821);   Smith  v. 
Muscatine    Water    Co.    v.    Muscatine    Lowell    Meeting-house,    25    Mass.  178 
Lumber  Co.,  85  Iowa,  112   (1892).     A     (1829);    Limerick  Academy  v.  Davis, 
corporate    contract   does    not    require    11     Mass.    113     (1814);     Farmington 
the  corporate  seal  except  where  an  in-    Academy     v.     Allen,     14     Mass.     172 
dividual   contract   would    require   the     (1817);  Amherst  Academy  t?.  Cowels, 
individual's  seal.    Griffing  Bros.  Co.  v.    23  Mass.  427  (1828);  Kennedy  v.  Bal- 
Winfield,  43  S.  Rep.  687   (Fla.  1907).    timore   Ins.   Co.,   3   Har.   &   J.    (Md.) 
"The  English  rule  that  a  corporation    367    (1813);    Stone  v.  Berkshire,  etc. 
cannot  expressly  bind  itself  except  by    Soc,  14  Vt.  86  (1842);  Episcopal,  etc. 
deed,  unless  the  act  establishing  it  au-    Soc.  v.  Needham,  etc.  Church,  18  Mass. 
thorized  it  to  contract  in  another  mode,    372  (1823) ;  Banks  v.  Poitiaux,  3  Rand, 
has  been  broken  in  upon,  and,  indeed,     (Va.)   136   (1825);  Bank  of  Columbia 
entirely  overturned,  as  a  general  prop-    r.   Patterson,   7   Cranch,   299    (1813); 
osition,  throughout  the  United  States;     Randall  v.  Van  Vechten,  19  Johns.  60 
and   it  is  here  well  settled  that  the     (1821);   Gooday  v.  Colchester  Ry.,  17 
acts  of   a   corporation,   evidenced   by    Beav.  132  (1852);  Magill  t\  Kauffman, 
vote,  written  or  unwritten,  are  as  com-    4    Serg.   &   R.    317    (1818);    Dunn   v. 
pletely   binding  upon   it,   and   are   as    St.   Andrew's   Church,   14   Johns.   118 
complete   authority  to  its  agents,   as     (1817);  Waller  v.  Bank  of  Kentucky, 
the  most  solemn  acts  done  under  the    3    J.    J.    Marsh.    (Ky.)    201    (1830); 
corporate  seal;    that  it  may  as  well    Western,  etc.  Co.  v.  First  Nat.  Bank, 
be  bound  by  express  promises  through    9  N.  M.  1  (1897) ;  Grubbs  v.  National, 
its  authorized  agents  as  by  deed;  and    etc.  Ins.  Co.,  94  Va.  589  (1897).    Craw- 
that  promises  may  as  well  be  implied    ford   v.   Longstreet,   43   N.   J.   L.    325 
from  the  acts  of  its  agents  as  if  it  had     (1881),  held  that,  to  bind  a  corpora- 
been    an    individual;"     citing    many    tion  under  a  lease  for  years,  execution 
cases.     Davenport  v.  Peoria,  etc.  Co.,    under  its  corporate  seal  is  not  neces- 
17  Iowa,  276   (1864).     See  also  Bank    sary.     See  also,  in  general.  Moss  v. 
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It  is  settled  law  that  it  is  not  necessary  to  use  a  seal  in  appoint- 
ing agents  or  entering  into  ordinary  contracts  for  the  corporar 
tion.^     Tho  supreme  court  of  Illinois  says:  "The  rule  now  is  that  a 


Averell.  10  N.  Y.  449  (1853).  The  cor- 
porate seal  to  a  note  is  superfluous. 
St.  James's  Parish  v.  Newburyport, 
etc.  R.  R.,  141  Mass.  500  (1886).  On 
this  point,  see  also  §  761,  infra.  The 
word  "seal,"  following  the  name  of  a 
corporation  on  an  insurance  policy, 
does  not  prevent  the  suit  being  in  as- 
sumpit.  Grubbs  v.  National,  etc.  Ins. 
Co.,  94  Va.  589  (1897).  Contra,  Benoist 
r.  Carondelet,  8  Mo.  250  (1843) ;  Clark 
V.  Farmers',  etc.  Co.,  15  Wend.  256 
(1836 J.  The  seal  may  be  considered 
to  be  the  company's  signature.  Lever- 
ing V.  Mayor,  etc.,  7  Humph.  (Tenn.) 
553  (1847).  See  also  §722,  infra; 
Despatch  Line  v.  Bellamy  Mfg.  Co.,  12 
N.  H.  205  (1841),  a  chattel  mortgage. 
The  officers'  seal  to  the  contract  may 
be  disregarded.  Bank,  etc.  v.  Gutt- 
schlick,  14  Pet.  19  (1840);  Eureka 
Co.  V.  Bailey  Co.,  11  Wall.  488  (1870); 
Dubois  0.  Delaware,  etc.  Co.,  4  Wend. 
285  (1830). 

1  Pennsylvania  R.  R.  v.  Vandiver,  42 
Pa.  St.  365,  369  (1862);  Bank  of  Co- 
lumbia V.  Patterson,  7  Cranch,  299 
(1813)  ;  Lathrop  r.  Commercial  Bank, 
8  Dana  (Ky.),  114  (1839);  Buncombe 
Turnp.  Co.  v.  McCarson,  1  Dev.  &  B. 
310  (1835),  holding  that  an  appoint- 
ment need  not  be  under  the  corporate 
seal;  Bates  r.  Bank  of  Alabama,  2 
Ala.  452  (1841),  where  the  appoint- 
ment of  an  agent  was  by  vote  of  the 
corporation;  Maine  Stage  Co.  v.  Long- 
ley,  14  Me.  444  (1837),  holding  that 
the  fact  of  agency  may  be  proved  by 
parol.  See  also  Union  Mfg.  Co.  r.  Pit- 
kin, 14  Conn.  174  (1841);  State  Bank 
V.  Bell,  5  Blackf.  (Ind.)  127  (1839); 
Brookville  Ins.  Co.  v.  Records,  5 
Blackf.  (Ind.)  170  (1839);  Bridgeton 
V.  Bennett,  23  Me.  420  (1844),  retain- 
ing an  attorney  proved  by  his  state- 
ment; Randall  v.  Van  Vechten,  19 
Johns.  60  (1821);  Antipaeda  Bapt.  Ch. 
V.   Mulford.   8   N.   J.   L.   182    (1825); 


Perkins  v.  Washington  Ins.  Co.,  4  Cow. 
645  (1825);  Lathrop  v.  Scioto  Bank, 
8  Dana  (Ky.),  115  (1839);  New 
Haven  Sav.  Bank  v.  Davis,  8  Conn.  191 
(1830),  vote  of  directors  without  evi- 
dence under  seal;  Bank  of  Columbia 
V.  Patterson,  7  Cranch,  299  (1813); 
Andover  Turnp.  Co.  v.  Hay,  7  Mass. 
102  (1810);  Hayden  v.  Middlesex 
Turnp.  Co.,  10  Mass.  397  (1813);  Es- 
sex Turnp.  V.  Collins,  8  Mass.  292 
(1811);  Wright  v.  Lanckton,  36  Mass. 
288  (1837);  Bancroft  v.  Wilmington, 
etc.,  5  Houst.  (Del.)  577  (1876)  ;  Dunn 
V.  St.  Andrew's  Church,  14  Johns.  118 
(1817);  Union  Bank  v.  Ridgley,  1 
Har.  &  G.  (Md.)  324  (1827);  Kennedy 
V.  Baltimore  Ins.  Co.,  3  Har.  &  J.  (Md.) 
367  (1813);  Garrison  v.  Coombs,  7 
J.  J.  Marsh.  (Ky.)  85  (1831) ;  Legrand 
V.  Hampden-Sidney  College,  5  Munf. 
(Va.)  324  (1817);  Bates  v.  Alabama 
Bank,  2  Ala.  451  (1841);  Stamfo-rd 
Bank  v.  Benedict,  15  Conn.  437,  445 
(1843);  Detroit  v.  Jackson,  1  Doug. 
(Mich.)  106  (1843);  St.  Andrew's  Bay 
Land  Co.  v.  Mitchell,  4  Fla.  192 
(1851) ;  Topping  v.  Bickford,  86  Mass. 
120  (1862).  A  contract  of  employ- 
ment by  a  corporation  need  not  be 
under  seal.  Speirs  v.  Union,  etc.  Co., 
174  Mass.  175  (1899).  Parol  evidence 
may  prove  the  creation  of  a  debt  by 
the  company.  Borland  v.  Haven,  37 
Fed.  Rep.  394  (1888).  An  appeal  bond 
given  by  a  corporation  may  be  signed 
without  the  corporate  seal.  Campbell 
V.  Pope,  96  Mo.  468  (1888).  Corpora- 
tions may  enter  into  contracts  through 
agents  duly  authorized,  and  such  con- 
tracts may  be  by  writing  not  under 
seal  or  by  parol,  as  though  made  by 
natural  persons.  See  §  714,  supra; 
also  American  Ins.  Co.  v.  Oakley,  9 
Paige,  496  (1842) ;  Watson  r.  Bennett, 
12  Barb.  196  (1851);  Hamilton  v. 
Lycoming  Ins.  Co.,  5  Pa.  St.  344 
(1847)  ;  Union  Bank  v.  Ridgley,  1  Har. 
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corporation  may  bind  itself,  in  a  matter  within  its  charter  powers, 
by  a  ^vTiting  not  under  seal  to  the  same  extent  as  an  individual 
may."  ^  The  corporate  seal  must  be  used  in  deeds  and  other  instru- 
ments which  would  require  a  seal  if  they  were  the  deeds  or  instru- 
ments of  individuals.^  A  corporate  deed  twenty-five  years  old, 
reciting  that  it  is  under  seal,  is  presumed  to  have  been  under  seal, 
though  none  is  present.^  A  corporate  deed,  signed  "J.,  President," 
is  not  sufiiciently  signed.  A  corporate  seal  is  also  necessary.^  A 
morto-age  may  bo  valid  although  the  corporate  seal  is  not  attached 
thereto.^ 

&  G.   (Md.)   324,413   (1827);   Hayden  Seiberling    v.     Miller,     207     III.     443 

V.  Middlesex  Turnp.  Co.,  10  Mass.  401  (1904). 

(1813) ;   Shotwell  v.  McKown,  5  N.  J.  2  See  §  722,  infra.    A  deed  of  a  cor- 

L.  828    (1820);    and   an  agent  is  not  poration  not  under  seal  is  not  a  deed 

personally  liable  on  a  note  sigiied  by  and    is   void.     Danville    Seminary   v. 

him  as  agent.    Merrick  v.  Burlington,  Mott,  136  111.  289   (1891).     The  corpo- 

etc.  P.  R.  Co.,  11  Iowa,  74   (1860),  a  rate  seal  must  be  used  in  the  convey- 

verbal   contract  made    by    an  agent;  ance  of  corporate  real  estate  in  Texas. 

Buckley  t'.  Briggs,  30  Mo.  452  (1860);  Shropshire    v.    Behrens,    77    Tex.    275 

Dunn    V.    St.    Andrew's    Church,    14  (1890).     The  corporate  seal  must  be 

Johns.  118  (1817).    In  England  a  con-  attached  to  a  deed  in  order  to  make 

trary  rule  has  been  upheld.     Homer-  it   a   deed.     Allen  v.   Brown,    6   Kan. 

sham  V.  Wolverhampton  Waterworks,  App.  704   (1897).    A  deed  by  a  corpo- 

6  Exch.  137  (1851);  Diggle  v.  London  ration  must  have  the  corporate  seal 

Ry      5    Exch.    442     (1850);     Copper  attached.    Precious,  etc.  Soc.  y.  Elsythe, 

Minere  v.  Fox,  16  Q.  B.   229    (1851);  102  Tenn.  40  (1899).    In  quo  tvarranto 

Clark  V.  Cuckfield  Union,  11  Eng.  L.  &  against  a  turnpike  company  the  bur- 

Eq.  442   (1852),  citing  and  reviewing  den   of  proof   is  on   the  company   to 

other  authorities.   In  England,  by  stat-  prove  its  title,  and  deeds  from  other 

ute  8  &  9  Vict.,  c.  16,  §  97,  directors  companies     without     seals    and     not 

may  contract  by  parol  on  behalf  of  a  acknowledged  as  corporate  deeds  are 

corporation     where     private     persons  insufficient.    Lyons,  etc.  Co.  v.  People, 

may  make  a  valid  parol  contract.    See  29  Col.  434  (1902).    A  power  of  attor- 

also   Pauling   v.   London,   etc.   Ry.,   8  ney  by  a  corporation  to  an  agent  to 

Exch.   868    (1853).     Cf.   Crampton   v.  execute  a  deed  of  land  must  be  under 

Varna  Ry.,  L.  R.   7   Ch.  562    (1872).  the  seal  of  the  corporation  or  must 

After  a  contract  for  necessary  work  be    accompanied    by    proof    that    the 

or  goods   is   executed    by    the    other  agent  was  authorized  to  sign  for  the 

party    and  accepted  by   the   corpora-  corporation.     Dodge  v.  American,  etc. 

tion   'it  must  pay  for  the  same  not-  Co.,   109   Ga.   394    (1899).     A   statute 

withstanding  the  irregularity.     Clark  to  the  effect  that  private  seals  need 

V    Cuckfield  Union,  11  Eng.  L.  &  Eq.  not  be  used  applies  to  the  seal  of  a 

442   (1852);  Doe  v.  Tainere,  12  Q.  B.  private  corporation.     Murray  v.  Beal, 

1011  (1848).    Cf.  Lindley,  Companies,  23  Utah,  548  (1901). 

220    etc  sCatlett  r.  Starr,  70  Tex.  485  (1888). 

"  1  Green  Co.  v.  Blodgett,  159  111.  169  4  Garrett  v.   Belmont  Land   Co.,  94 

(1895)      An  abbreviated  corporate  sig-  Tenn.  459   (1895). 

nature*  is  sufficient  and  a  seal  is  not  5  First  Nat.  Bank  v.  G.  V.  B.  Min. 

necessary  if  it  would  not  be  required  Co.,   89   Fed.   Rep.   439    (1898);    aCE'd, 

in     a    similar     individual     contract.  95  Fed.  Hep.  23.    See  also  §  723,  infra. 
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Hence  the  law  is  that  a  corporation  may  become  bound  by  a  con- 
tract which  is  executed  in  any  of  the  following  ways:  by  a  written 
instrument  sealed  with  the  corporate  seal,  and  either  with  or  with- 
out the  corporate  name  signed  thereto ;  ^  by  an  unsealed  written 
instrument  signed  with  the  corporate  name;  by  a  written  record 
of  a  resolution  of  its  directors ;  ^  by  an  unwritten  resolution  of  its 
directors ;  ^  by  the  oral  agreements  of  its  authorized  agents ;  "*  or  by 
ratifying,  acquiescing  in,  or  accepting  the  benetits  of  contracts  made 
in  its  name  by  unauthorized  agents."^  Even  though  a  note  or  bond  is 
sealed  with  the  corporate  seal,  it  may  not  be  considered  a  sealed  in- 
strument.^ 

§  722.  Method  of  drafting,  signing,  sealing,  and  acknowledging  a 
corporate  deed  or  contract. — A  deed  or  contract  of  a  corporation 
should  be  drawn  so  that  the  name  of  the  corporation  appears  in  the 
body  of  the  instrument,  and  not  the  name  of  the  officer  or  agent 
who  sig-ns,  seals,  or  acknowledges  it.  The  name  of  the  corporation 
should  be  signed  to  the  instrument,  and  this  should  be  followed  by 
the  word  "by"  and  by  the  signature  of  the  officer  or  person  who  is 
executing  the  instrument  in  behalf  of  the  corporation.'^ 


Even  though  a  corporation  does  not 
attach  its  seal  to  a  mortgage,  yet  the 
mortgage  is  valid,  unless  it  is  shown 
that  the  corporation  had  a  seal  and 
that  the  board  of  directors  did  not  au- 
thorize its  omission.  Turner  v.  Kings- 
ton, etc.  Co.,  59  S.  W.  Rep.  410  (Tenn. 
1900) ;  aff'd,  106  Tenn.  1.  See  also 
§  810,  inf7-a.  A  chattel  mortgage  by  a 
corporation  in  Missouri  need  not  be 
under  the  corporate  seal.  Strop  v. 
Hughes,  101  S.  W.  Rep.  146  (Mo. 
1907).  A  seal  is  not  necessary  to  the 
legality  of  a  chattel  mortgage  given 
by  a  corporation.  Burkamp  v.  Healey, 
72  S.  W.  Rep.  759  (Ky.  1903).  A  mort- 
gage need  not  be  under  seal  in  Arkan- 
sas, a  seal  not  being  necessary  to  a 
mortgage  by  an  individual.  Fourth 
National  Bank,  etc.  v.  Camden,  etc.  Co., 
142  Fed.  Rep.  257  (1905). 

1  See  §  722,  infra. 

2  See  §  714,  supra. 

3  See  §  714,  supra. 

4  See  §§  716-720,  supra,  relative  to 
the  inherent  powers  of  the  president 
and  various  other  corporate  agents  to 
contract.  A  parol  contract  with  a 
corporation  may  be  proved  although 


the  director  with  whom  it  was  made 
is  dead.  South  Baltimore  Co.  v.  Muhl- 
back,  69  Md.  395   (1888). 

5  See  §§  716-720,  supra. 

G  See  §  761,  infra.  Stockholders  who 
endorse  a  bond  of  a  corporation  may 
set  up  the  five  years'  statute  of  limita- 
tions although  the  bond  was  a  sealed 
instrument.  Facts  connected  with  the 
stockholders  endorsing  the  bond  may 
be  explained  by  parol.  Somers  v. 
Florida,  etc.  Co.,  50  Fla.  275    (1905). 

7  Clark  t\  Farmers',  etc.  Co.,  15 
Wend.  256  (1836);  Stinchfield  v.  Lit- 
tle, 1  Me.  231  (1821);  New  Havea 
Sav.  Bank  v.  Davis,  8  Conn.  191 
(1830);  Hatch  v.  Barr,  1  Ohio,  390 
(1824) ;  Brinley  v.  Mann,  56  Mass.  337 
(1848);  Kinzie  v.  Chicago,  3  111.  187 
(1839),  in  which  it  is  also  held  that 
the  mode  of  executing  an  instrument 
by  a  corporation  "is  to  affix  the  seal 
with  a  declaration  that  it  is  the  seal 
of  the  corporation,  and  to  verify  the 
act  by  the  signature  of  the  president 
and  secretary  of  the  corporation." 
Koehler  v.  Black  River,  etc.  Co.,  2 
Black,  715  (1862).  "The  appropriate 
form  of  verifying  any  written  obliga- 
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The  courts  will  liold  any  device  or  form  to  be  the  corporate  seal, 
if  there  was  an  intent  to  bind  the  corporation,  and  if  the  device 
was  intended  for  the  corporate  seal.^  The  corporate  seal  must  be 
attached  to  a  deed  or  a  mortgage  of  real  estate.^ 


tion  to  be  the  act  of  the  corporation 
is  bj^  affixing  the  signatures  of  the 
president  and  secretary  and  the  corpo- 
rate seal."  Louisville,  etc.  Ry.  v. 
Louisville  Trust  Co.,  174  U.  S.  552 
(1S99).  A  corporation  is  not  bound 
by  a  contract  for  the  sale  of  its  prop- 
erty, even  though  four  or  five  di- 
rectors and  also  the  owner  of  the  ma- 
jority of  the  stock  write  their  names 
on  the  contract  under  the  word 
"accepted."  Moreover,  the  statute  of 
frauds  applies  to  the  transaction  as  af- 
fecting real  estate.  Taylor  v.  R.  D. 
Scott  &  Co.,  113  N.  W.  Rep.  32  (Mich. 
1907).  The  typewritten  signature  of 
the  corporation,  followed  with  a  blank 
for  the  signature  of  the  officer,  is  not 
complete  unless  the  officer  signs.  Rich- 
mond, etc.  Co.  V.  Chesterfield,  etc.  Co., 
160  Fed.  Rep.  832  (1908).  A  corpora- 
tion under  its  corporate  seal  and  by 
the  signatures  of  its  president  and 
secretary  may  authorize  an  attorney 
in  fact  to  convey  its  land.  Long  v. 
Powell,  120  Ga.   621    (1904). 

1  Where  a  lease  recites  that  it  is 
given  under  the  corporate  seal,  "in 
the  absence  of  evidence  to  the  con- 
trary, the  scroll  or  rectangle  contain- 
ing the  word  'seal'  will  be  deemed  to 
be  the  proper  and  common  seal  of  the 
company.  A  seal  is  not  necessarily 
of  any  particular  form  or  figure.  .  .  . 
Whether  a  mark  or  character  shall  be 
held  to  be  a  seal  depends  upon  the  in- 
tention of  the  executant  as  shown  by 
the  paper."  Jacksonville,  etc.  Nav.  ,Co. 
r.  Hooper,  160  U.  S.  514  (1896).  "As 
to  private  corporations,  where  author- 
ity is  shown  to  execute  a  contract  un- 
der seal,  the  fact  that  a  seal  is  at- 
tached with  intent  to  seal  on  behalf  of 
the  corporation  is  enough,  though 
some    other    seal    than    the    ordinary 


common  seal  of  the  company  should 
be    used."      District    of    Columbia   v. 
Camden,  etc.  Works,  181  U.  S.  453,  460 
(1901).     The  word  "seal"  placed  op- 
posite the  signatures  of  the  president 
and  secretary  is  a  sufficient  corporate 
seal,   where  there   is    an    attestation 
clause    to    that    effect   and    a   statute 
makes  a  scroll   or  device  used   as  a 
seal  upon  a  deed  sufficient.    A  statute 
to  the  effect  that  no  seal  is  necessary 
to  a  deed  applies  to  a  private  corpo- 
ration.    Ismon  V.  Loder,  135  Mich.  345 
(1904).    A  mortgage  signed  by  an  in- 
dividual, followed  by  the  word  "presi- 
dent," and  by  an  individual,  followed 
by  the  word  "secretary,"  is  neverthe- 
less a  mortgage  of  the  corporation  if 
the   seal   is  attached  and  the   instru- 
ment recites  that  the  corporation  has 
caused  it  to  be  signed  by  the  president 
and  secretary.    Rawlings  v.  New  Mem- 
phis,    etc.     Co.,    60    S.    W.    Rep.    206 
(Tenn.  1900).     The  company's  name 
may  be  signed  by  stamp  per  an  officer 
who  signs  his  name  after  the  "per." 
Cadillac,    etc.    Bank   v.    Cadillac,    etc. 
Co.,  129  Mich.  15  (1901).    The  use  by 
the  board  of  directors  of  a  facsimile 
of  the  regular  corporation's  seal  may 
be  legal.    State  v.  Manhattan,  etc.  Co., 
149   Mo.   181    (1899).     Where  the  at- 
testation clause  is  complete,  a  simple 
"(L.  S.)"  will  be  considered  the  seal 
of  the  corporation  for  that  occasion. 
G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank, 
etc.,  95  Fed.  Rep.  23  (1899).   A  special 
seal  may  be  used  on  a  special  occasion. 
American  Inv.  Co.  v.  Cable  Co.,  60  S. 
E.   Rep.   1037    (Ga.   1908).     A   corpo- 
ration may  adopt  for  a  special  occa- 
sion  a  seal    different   from    its   usual 
seal,  and  the  letters  "(L.  S.)"  are  suffi- 
cient.     New   York    Life    Ins.    Co.    v. 
Rhodes,  60  S.  E.  Rep.  828  (Ga.  1908). 


2  See   §  721,  supra. 
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It  is  no  longer  necessary  that  tho  impression  of  a  corporate  seal 
shall  be  made  upon  wax  or  other  adhesive  substance — an  impression 


It  is  a  criminal  offense  to  forge  a  cor- 
porate   seal     under    the   New    Jersey 
statute  making  it  a  criminal  offense 
to  forge  a  "character."     United  States 
V.  Andem,  158  Fed.  Rep.  996    (190S). 
Where  the  instrument  recites  that  it 
is  under  seal  it  will  be  presumed  to  be 
a  sealed  instrument,  especially  where 
a  seal  follows  the  name  of  the  officer 
who  signs  it.     So  held  as  regards  the 
statute     of    limitations.      Rusling    v. 
Union,  etc.  Co.,  5  N.  Y.  App.  Div.  448 
(1896);   aff'd,  158  N.  Y.  737;   Christie 
V.   Gage,   2  Thomp.   &  C.   344    (1873), 
where  the  private  seals  of  trustees  of 
a  church  were  held  to  be  the  corpo- 
rate seal  to  a  deed  of  its  property.    To 
same  effect,  Johnston  r.  Crawley,   25 
Ga.  316    (1858);    Porter  v.  Androscog- 
gin R.  R.,  37  Me.  349   (1853);  Taylor 
V.  Heggie,   83   N.  C.  244    (1880).     Cf. 
Saxton  V.  Texas,   etc.  R.  R.,  4  N.  M. 
201    (1888);    South  Baptist  Church  i\ 
Clapp,    18    Barb.    35    (1853);    Tenney 
V.  Lumber  Co.,  43  N.  H.  350    (1861). 
See   also   Ransom   v.    Stonington,  etc. 
Bank,  13  N.  J.  Eq.  212    (1860);   Mill- 
dam  Foundery  r.  Hovey,  38  Mass.  417 
(1839);   Stebbins  r.  Merritt.  64  Mass. 
27  (1852);  Sherman  r.  Fitch,  98  Mass. 
59    (1867);   McDaniels  v.  Flower,  etc. 
Co.,    22    Vt.    274    (1850);    Benbow   v. 
Cook,    115    N.   C.   324    (1894);    Wood- 
man  v.  York,  etc.  R.   R.,  50  Me.   549 
(1861),  where  an  imprint  in  red  ink 
upon  bonds  was  held  valid;    Ontario 
Salt    Co.    V.    Merchants'    Salt    Co.,    18 
Grant,  Ch.   (U.  C.)   551  (1871),  where 
simple  wafer  seals  used   by  corpora- 
tions in  executing  a  deed  were  held 
sufficient  in   the  absence  of  evidence 
that  they  were  not  their  proper  corpo- 
rate   seals;    Hamilton    r.    Dennis,    12 
Grant,    Ch.     (U.  C.)     325     (1866),    in 
which  a   ribbon  woven  through  slits 
in  the  paper,  so  as  to  appear  at  inter- 
vals opposite  the  signatures,  was  held 
sufficient;  Bates  v.  New  York  Central 
R.    R.,    92   Mass.    251    (1865),    where. 
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however,  it  was  held  that  a  facsimile 
printed  in  ink  when  the  blank  instru- 
ment was  printed  is  a  mere  scroll  and 
not  a  valid  seal.    The  facsimile  of  the 
seal    of   a    corporation    printed    on    a 
blank  form  is  not  the  corporate  seal. 
McCarthy  v.  Metropolitan  L.  Ins.  Co., 
162  Mass.  254   (1894).    After  a  decree 
of  foreclosure,  it  is  too  late  to  claim 
that  a  seal  printed  on  the  mortgage 
was  not  good.    Haven  v.  Grand  Junc- 
tion, etc.  Co.,  94  Mass.  337  (1866).    Cf, 
Royal  Bank  v.  Junction,  etc.  R.  R.,  100 
Mass.   444    (1868),   in   which    a    seal 
printed  upon  bonds  by  direction  of  the 
officers   of    a   corporation    after   they 
had    been    otherwise    executed,    and 
which  purported    to   bear  the   corpo- 
rate   seal,    was    held    valid.      Contra, 
Mitchell  r.  Union,  etc.  Co.,  45  Me.  104 
(1858).     The   corporation   may   have 
several  seals.     Bank  of  Middlebury  v. 
Rutland,  etc.  R.  R.,  30  Vt.  159  (1858). 
An  official  may,  while  out  of  the  state, 
cause  a  new  seal  to  be  made  and  at- 
tach it  to  bonds  of  the  corporation  out 
of    the    state.     Lynde   v.  Winnebago 
County,  16  Wall.  6   (1872).     A  blank 
w^afer  will  do  for  a  seal.     Brinley  v. 
Mann,  56  Mass.  337   (1848).     A  scroll 
has  been  held  good.     Kansas  City  v. 
Hannibal,    etc.    R.    R.,    77    Mo.    180 
(1882).     A  scroll  may  be  a  sufficient 
seal  even  though  the  corporation  has 
a  regular  seal.     Thayer   v.   Nehalem 
Mill  Co.,  31  Oreg.  437  (1897).    Contra, 
Hendee    v.    Pinkerton,    96    Mass.    381 
(1867).    A  scroll  will  do  for  the  corpo- 
rate  seal    on   an   appeal   bond.     Sar- 
miento  v.  Davis,  etc.  Co.,  105  Mich.  300 
(1895).     The   word   "seal,"   following 
the  name  of  a  president,  is  not  a  suffi- 
cient corporate  seal  in  a  deed.     Cald- 
well V.  Morganton  Mfg.  Co.,  121  N.  C. 
339  (1897).    The  use  of  a  seal  may  be 
a  sufficient  adoption  of  it  as  the  corpo- 
rate seal.    Blood  v.  La  Serena,  etc.  Co., 
113  Cal.  221  (1896).    Any  seal  is  pre- 
sumed to  be  the  corporate  seal,   the 
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upon  the  paper  itself  being  held  sufficient.^  It  is  not  necessary  that 
express  authority,  or  authority  under  seal,  be  given  to  an  officer  or 
agent  to  affix  the  corporate  seal  to  an  instrument;  such  powers  may 
be  inferred  from  the  general  powers  of  the  officer  or  agent,  the  usual 
course  of  business,  and  similar  circumstances,^ 

The  mere  affixing  of  the  corporate  seal  is  of  itself  sufficient  exe- 
cution of  a  contract  or  deed,  when  properly  affixed  by  a  person  duly 
authorized.   ISTo  ^vl•iting  or  further  signature  whatsoever  is  necessary.^ 


signature  of  the  agent  executing  the 
instrument  being  proved.  Pennsj^l- 
vania  Nat.  Gas  Co.  v.  Coolv,  123  Pa.  St. 
170  (1889).  Where  a  deed  is  executed 
by  the  president  and  secretary  under 
their  private  seals,  there  is  a  flaw  in 
the  title  to  the  land.  McCroskey  v. 
Ladd,  28  Pac.  Rep.  216  (Cal.  1891). 

1  Hendee  v.  Pinkerton,  96  Mass.  381 
(1867),  holding  that  a  distinct  and 
visible  impression  of  a  corporate  seal 
upon   and   into  the   substance   of   the 


kins  V.  Gallatin,  etc.  Co.,  4  Humph. 
(Tenn.)  403  (1843);  Fitch  v.  Lewis- 
ton,  etc.  Co.,  80  Me.  34  (1888);  New 
Haven  Sav.  Bank  v.  Davis,  8  Conn. 
191  (1830);  Howe  v.  Keiler,  27  Conn. 
538  (1858);  Hutchins  v.  Byrnes,  75 
Mass.  367  (1857);  Beckwith  v.  Wind- 
sor, 14  Conn.  594  (1842).  Members  of 
the  board  of  directors  may  affix  the 
corporate  seal  to  a  mortgage  and 
acknowledge  the  execution.  Gordon 
V.  Preston,  1  Watts  (Pa.),  385  (1833). 


paper  is  sufficient  and  valid;  Pillow  v.  An  employee  may  be  directed  to  affix 

Roberts,  13  How.  472  (1851);  Allen  v.  the  seal.     Royal  Bank  v.  Grand,  etc. 

Sullivan,    etc.    R.    R.,    32    N.    H.    446  R.  R.,  100  Mass.  445   (1868),  where  it 

(1855);  Corrigan  v.  Trenton,  etc.  Co.,  was  affixed  by  the  printer. 

5  N.  J.  Eq.  52  (1845).    But  see,  contra,  3  Union  Bridge  Co.  v.  Troy,  etc.  R. 

Farmers',  etc.  Bank  tJ.  Haight,  3  HilU  R.,    7     Lans.     240    (1872);     Clark    v. 

493  (1842).  Farmers',     etc.     Co.,     15     Wend.     256 

2  Union   Gold   Min.   Co.  v.   Bank,   2  (1836).     A  deed  having  the  corporate 

Colo.  226   (1873);   Merchants'  Bank  v.  seal  attached  and  purporting  to  be  a 


Goddin,  76  Va.  503  (1882);  Hill  v. 
Manchester,  etc.  Co.,  5  B.  &  Ad.  866 
(1833);  Berks,  etc.  R.  R.  v.  Myers,  6 
Serg.  &  R.  (Pa.)  12  (1820),  holding 
that  the  question  of  authority  to  affix 


corporate  deed  is  presumed  to  be  such, 
even  though  the  corporate  name  is  not 
signed,  but  it  is  signed  only  by  the  di- 
rectors and  secretary.  Graham  v. 
Partee,   139   Ala.   310    (1904).     Under 


a  cori)orate  seal  is  for  the  jury;  Haven  the  statutes  of  Florida  a  mortgage  by 
V.  Adams,  86  Mass.  80  (1862);  Gordon  a  corporation  need  not  be  witnessed 
V.  Preston,  1  Watts  (Pa.),  385  (1833),  by  subscribing  witnesses  where  the 
saying  that  power  to  affix  a  seal  car-  seal  is  attached  and  attested  by  the 
ries  with  it  the  power  to  acknowledge  secretary.  International,  etc.  Co.  v. 
the  execution  of  the  instrument.  See,  Vause,  46  S.  Rep.  3  (Fla.  1908).  Affix- 
however,  Hoyt  V.  Thompson,  5  N.  Y.  ing  the  corporate  seal  is  the  regular 
320  (1851),  holding  that  the  usual  du-  mode  of  executing  a  corporate  mort- 
ties  and  powers  of  the  president  and  gage.  Savannah,  etc.  R.  R.  v.  Lan- 
cashier  of  a  bank  are  not  such  as  will  caster,  62  Ala.  555  (1878) ;  Whitney 
justify  them  in  affixing  its  corporate  v.  Union  Trust  Co.,  65  N.  Y.  576 
seal  without  express  authority  from  (1875),  where  authority  was  given  to 
the  directors.  A  corporate  officer  may  the  secretary  to  sign  an  instrument, 
execute  a  mortgage  for  it  without  be-  and  it  was  held  that  signature  by  the 
ing  authorized  under  tlie  corporate  treasurer  did  not  render  it  invalid, 
seal    A  mere  resolution  suffices.   Hop-  since  the  seal  of  the  corporation  was 
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When  proof  is  given  that  an  instrument  was  signed  by  the  cor- 
porate officers,  and  that  the  seal  attached  is  the  corporate  seal,  tho 
courts  will  presiune  that  tho  seal  was  affixed  by  proper  authority, 
and  that  the  execution  was  duly  authorized,^  but  this  presumption 


sufficient     execution;     McDaniels     v. 
Flower,   etc.  Co.,  22  Vt.   274    (1850); 
Bason  v.  King's  Mountain  Min.  Co.,  90 
N.  C.  417  (1884),  holding  that  a  deed 
concluding   "in    witness   whereof    the 
said   corporation  has  caused   this  in- 
denture to  be  signed  by  the  president 
and  attested  by  its  secretary,  and  its 
common    seal    to   be    affixed,"   signed 
"G.  C.   W.,  President,"  with  the  seal 
affixed,  is  a  valid  common-law  deed; 
Shewalter     r.     Pirner,     55     Mo.     218 
(1S74);    Miners'   Ditch   Co.  v.   Zeller- 
bach,     37     Cal.    543     (1869);     Union 
Bridge  Co.  v.  Troy,  etc.  R.  R.,  7  Lans. 
240  (1872),  saying  'Ht  seems,  a  corpo- 
rate  seal    being  properly   affixed,   no 
signature    is    necessary;"    Lovett    v. 
Steam    Saw-mill   Assoc,   6   Paige,   54, 
60     (1836);     Bank     of     Vergennes    v. 
Warren,  7  Hill,  91   (1845);   Campbell 
v.  James,  17  Blatchf.  42  (1879);  s.  c, 
4    Fed.    Cas.    1168;     rev'd    on    other 
grounds,  104  U.  S.  357    (18S1);   Lam- 
son,  etc.  Co.  V.  Russell,  112  Mass.  387 
(1873);  Levering  v.  Mayor,  7  Humph. 
(Tenn.)      553      (1847);     Memphis     v. 
Adams,  9  Heisk.   (Tenn.)   518    (1872). 
Where  three  directors,  as  a  committee, 
are  authorized  to  make  a  lease,  and 
the  lease  is  signed  by   two,  and  the 
corporate  seal   is  affixed  by  them,  it 
is    sufficient,    the    third    acquiescing. 
Union  Bridge  Co.  v.  Troy,  etc.  R.  R., 
7  Lans.  240  (1872).    Mandamus  to  an 
officer  to  attach  the  corporate  seal  will 
be  denied  if  there  is  any  doubt  as  to 
the  legal  rights  of  the  parties.    People 
V.   Blackhurst,    11    N.    Y.   Supp.   675 
(1890).    At  common  law  a  corporation 
signed  a  contract  by  attaching  its  seal 
thereto.     Globe  Ace.  Ins.  Co.  v.  Reid, 
19    Ind.   App,   203    (1897).     See   also 
§  761,  infra.     But  see   Isham  v.  Ben- 
nington, etc.  Co.,   19  Vt.   230    (1847), 
holding  that  affixing  a  corporate  seal 
•will  not  excuse  default  in  signing  a 
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deed  when  signing  is  necessary  by 
statute.  A  deed  of  corporate  real  es- 
tate signed  by  an  agent  individually 
does  not  convey  title,  even  though  the 
seal  of  the  corporation  is  affixed. 
Hutchins  v.  Barre,  etc.  Co.,  74  Vt.  36 
(1901). 

1  Quackenboss  r.  Globe,  etc.  Co.,  177 
N.   Y.  71    (1903);    Underbill   v.  Santa 
Barbara,  etc.  Co.,  93  Cal.  300  (1892); 
McDonald    v.    Chisholm,    131    111.    273 
(1890) ;  Sherman,  etc.  Co.  r.  Morris,  43 
Kan.  282  (1890) ;  Mullanphy  Sav.  Bank 
V.  Schott,  135  111.  635    (1891);    Union 
Pac.  Ry.  V.  Chicago,  etc.  Ry.,  51  Fed. 
Rep.  309  (1802) ;  Bowers  v.  Hechtman, 
45  Minn.  238    (1891);    Boyce   v.  Mon- 
tauk,  etc.  Co.,  37  W.  Va.  73    (1892); 
Gorder  v.  Plattsmouth  Canning  Co.,  36 
Neb.  548   (1893);   Reed  v.  Bradley,  17 
111.  321  (1856);  Blackshire  r.  Iowa,  etc. 
Co.,    39    Iowa,    624    (1874);    Southern 
Cal.  Colony  Assoc,  f.  Bustamente,  52 
Cal.  192   (1877);  Wood  v.  Whelen,  93 
III.  153   (1879);  Mickey  v.  Stratton,  5 
Sawyer,  475  (1879) ;  s.  c,  17  Fed.  Cas. 
268;  Thorington  v.  Gould,  59  Ala.  461 
(1877);   Morris  v.  Keil,  20  Minn.  531 
(1874);  Abbott,  Tr.  Ev.  35;  Canandar- 
qua  Academy  v.  McKechnie,  19   Hun, 
62    (1879);    Union    Gold   Min.    Co.    v. 
Bank,    2    Colo.   226    (1873);    Mill-dam 
Foundery  v.  Hovey,  38  Mass.  417,  428 
(1839);   Malone  v.  Crescent,  etc.  Co., 
77  Cal.  38    (1888);   Johnson  v.  Bush, 
3   Barb.    Ch.    207    (1848);    Leggett   v. 
New  Jersey  M.  &  B.  Co.,  1  N.  J.  Eq. 
541    (1832);    Parker  v.  Washoe  Mfg. 
Co.,  49  N.  J.  L.  465    (1887);   Hoyt  v. 
Thompson,  5  N.  Y.  320  (1851);  Hill  v. 
Manchester,  etc.  Co.,  5  B.  &  Ad.  866 
(1833);   Chicago,  etc.  R.  R.  v.  Lewis, 
53  Iowa,  101   (1880);   Morse  r.  Beale, 
68  Iowa,  463  (1886);  Bliss  v.  Kaweah, 
etc.  Co.,  65  Cal.  502  (1884);  Goodnow 
r.  Oakey,  68  Iowa,  25   (1885);   Evans 
V.  Lee,  11  Nev.  194  (1876) ;  Cincinnati, 
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may  be  ovcrthro'wii  by  proof  that  the  seal  was  affixed  without  proper 

etc.  R.  R.  V.  Harter,  26  Ohio  St.  426  have  been  legally  executed.  Wiscon- 
(1875) ;  Whitney  r.  Union,  etc.  Co.,  64  sin  Lumber  Co.  v.  Greene,  etc.  Co.,  127 
N.  Y.  576  (1875);  President,  etc.  v.  Iowa,  350  (1904).  The  corporate  seal 
Myers,  6  Serg.  &  R.  (Pa.)  12  (1820);  attached  to  an  instrument  raises  a 
Adams  V.  Creditors,  14  La.  454  (1840) ;  presumption  that  the  person  signing 
Darnell  v.  Dickens,  4  Yerg.  (Tenn.)  7  as  president  had  authority  to  sign. 
(1833);  Burrill  v.  Nahant  Bank,  43  Collier  v.  Alexander,  142  Ala.  422 
Mass.  163  (1840);  Flint  v.  Clinton,  (1905).  A  deed  executed  in  the  corpo- 
etc.  Co.,  12  N.  H.  434  (1841);  Indian-  rate  name  and  under  its  seal  and  by 
apolis,  etc.  R.  R.  v.  Morganstown,  103  the  proper  officers  raises  a  presump- 
111.  149  (1882);  Solomon's  Lodge  r.  tion  that  they  were  authorized  to  exe- 
Montmoclin,  58  Ga.  548  (1877)  ;  St.  cute  it.  Deepwater  Council,  etc.  v. 
Louis  V.  Risley,  28  Mo.  415  (1859);  St.  Renick,  59  W.  Va.  343  (1906).  Even 
Johns  V.  Steinmetz,  IS  Pa.  St.  273  though  by  resolution  of  the  board  of 
(1852);  Lovett  v.  Steam,  etc.  Assoc,  directors,  the  signature  of  the  general 
6  Paige,  54  (1836);  Bank  of  Ver-  manager  is  necessary  to  a  note  and 
gennes  v.  Warren,  7  Hill,  91  (1845);  the  treasurer  forges  such  signature. 
New  England,  etc.  Co.  v.  Gilbert,  etc.  yet  if  the  secretary  attaches  the  seal 
R.  R.,  91  N.  Y.  153  (1883).  Upon  proof  and  attests  to  the  same,  the  note  is 
that  the  contract  was  signed  by  the  good  in  bo7ia  fide  hands.  Merchants', 
president  and  secretary  and  the  seal  etc.  Co.  t'.  Lufkin,  etc.  Bank,  34  Tex. 
affixed  this  raises  a  presumption  that  Civ.  App.  551  (1904).  Where  it  is 
they  did  not  exceed  their  power.  The  admitted  that  a  sealed  instrument  is 
fact  that  the  seal  is  affixed  is  prima  igned  for  the  corporation  by  its  proper 
facie  proof  that  it  was  properly  and  officer,  the  presumption  is  that  the 
not  surreptitiously  affixed.  Quacken-  seal  was  authentic.  Griffing  Bros.  Co. 
boss  V.  Globe,  etc.  Co.,  177  N.  Y.  71  v.  Winfield,  43  S.  Rep.  687  (Fla.  1907). 
(1903).  A  corporate  seal  raises  a  pre-  A  mortgage  signed  in  the  corporate 
sumption  that  the  document  was  exe-  name,  by  the  treasurer,  with  the  seal 
cuted  by  corporate  authority.  Kirk-  affixed,  is  presumed  to  have  been  au- 
patrick  v.  Eastern,  etc.  Co.,  135  Fed.  thorized.  Nelson  v.  Spence,  58  S.  E. 
Rep.  144  (1904).  The  assignment  of  Rep.  697  (Ga.  1907).  The  mere  fact 
a  corporate  claim  signed  by  the  presi-  that  corporate  officers  have  executed 
dent  and  secretary  with  the  seal  at-  a  deed  as  authorized  by  the  board  of 
tached  is  presumed  to  have  been  an-  directors  docs  not  constitute  delivery, 
thorized.  Watkins  v.  Glas,  89  Pac.  Holmes  v.  Salamanca,  etc.  Co.,  91  Pac. 
Rep.  840  (Cal.  1907).  Where  the  cor-  Rep.  160  (Cal.  1907).  If  the  corporate 
porate  seal  is  affixed  to  an  instrument  name  is  signed  by  the  president  to 
signed  by  the  secretary,  it  is  pre-  the  contract  and  the  corporate  seal 
sumed  that  the  seal  is  the  corporate  affixed  by  the  secretary,  this  raises  a 
seal  and  that  the  secretary  attached  it  presumption  that  the  contract  was 
with  authority  so  to  do.  Bliss  v.  Har-  legally  authorized.  Little,  etc.  Co.  v. 
ris,  87  Pac.  Rep.  1076  (Colo.  1906).  An  Federal,  etc.  Ry.,  194  Pa.  St.  144 
assignment  by  a  corporation  of  a  (1899).  Proof  that  the  seal  attached 
mortgage  is  valid  prima  facie  where  to  a  lease  is  the  seal  of  the  corpora- 
such  assignment  is  signed  by  one  of  tion  raises  a  presumption  that  it  had 
its  principal  officers  and  the  corporate  been  attached  with  authority.  West 
seal  has  been  affixed.  Wilson  v.  Neu,  Side,  etc.  Co.  v.  Connecticut,  etc.  Co., 
95  N.  W.  Rep.  502  (Neb.  1901).  A  1S6  111.  156  (1900).  Where  a  contract 
contract  under  seal  and  signed  in  its  is  executed  under  the  cor])orate  seal 
name  by  its  officers  is  presumed   to  and  signed  by  the  vice-president  and 
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authority  from  the  board  of  directors  or  some  other  duly  authorized 

secretary,   and    is   within   the   powers  duly    authorized.       Sargent   r.    Chap- 

of  the  corporation,  it  is  presumed  that  man,    12    Colo.    App.    529    (1899).     A 

they    were    authorized     to    so    sign,  bond    executed    under    the    corporate 

Neosho,  etc.  Co.  v.  Hannum,  10  Kan.  seal   and   duly   acknowledged   by   the 

App.  499    (1900).     Where  the  seal  is  president   is  presumed   to   have  been 

attached   to   a  promissory   note  of   a  authorized,    even    though    no    resolu- 

corporation    it   raises   a   presumption  tions  are  found  in  certain  minutes  of 

that   the   note   is   legally   authorized,  the  board  of  directors.     Mutual  Life 

Bullen  r.  Milwaukee,  etc.  Co.,  109  Wis.  Ins.   Co.   v.  Yates  Co.  Nat   Bank,   35 

41   (1901).     An  assignment  of  a  cause  N.  Y.  App.  Div.  218   (1808). 

of  action  by  a  corporation  is  presumed  The  seal  is  not  proof  per  se.     The 

to  have  been  authorized  if  it  is  exe-  signature     of     the    officer     must     be 

cuted  by  the   president  and   attested  proved.       Southern,     etc.     Assoc,     v. 

by  the  secretary  with  the  corporate  Bustamente,  52  Cal.  192  (1877).    The 

seal  affixed.     Texas,  etc.  Ry.  v.  Davis,  presence   of  the  seal   raises  the  pre- 

54  S.  W.  Rep.  381  (Tex.  1899);  rev'd  sumption  that  the  contract  was  duly 

on    another    point    in    93    Tex.    378.  authorized.     Andres   v.  Fry,   113   Cal. 

Where  the  name  of  the  corporation  as  124   (1896).     The  action  of  the  board 

grantor  in  a  deed  is  signed  by  a  per-  authorizing  a  deed  need  not  be  proved 

son   as  treasurer  and  the  seal  is  at-  where   the   deed   recites   that   it   was 

tached,   it  is  presumed  that  the  cor-  executed    by   order    of   the   board   of 

poration  authorized  the  execution  of  directors.       Caldwell     v.     Morganton 

the  deed.     Carr  v.  Georgia,  etc.  Co.,  Mfg.  Co.,  121  N.  C.  339   (1897).     The 

108   Ga.   757    (1899).     On  an   appeal  seal   of   a   corporation,   like   the   seal 

the  corporate  seal  will  be  presumed  of  an  individual,  must  be  proved  in 

to  have  been  on  a  deed  of  the  corpora-  establishing     the     assignment     of     a 

tion,    and   hence   that   the    deed    was  mortgage.    Jackson  r.  Pratt,  10  Johns. 

duly  executed.     Almand  v.  Equitable,  381  (1813).    That  the  seal  is  the  com- 

etc.  Co.,  113  Ga.  983   (1901).    A  deed  pany's  seal  must  be  proved.     Den  v. 

which  apparently  has  been  executed  Vreelandt,    7    N.    J.    L.    352     (1800); 

by  a  corporation  and  has  been  signed  Leazure  r.  Hillegas,  7  Serg.  &  R.  (Pa.) 

and    acknowledged    by    its    president  313    (1821).     "A  corporate   deed   can 

and   secretary   and   its   seal   attached  be   proved  only  by  proving  that  the 

is  presumed  to  have  been  duly  author-  seal  affixed  is  the  seal  of  the  corpora- 

Ized.    Ellison  v.  Branstrator,  153  Ind.  tion,  or  that  it  was  affixed  as  the  cor- 

146    (1899).     An   admission   that  the  porate  seal  by  an  officer  of  the  cor- 

corporate   instrument   was    duly   exe-  poration    or    other    person    thereunto 

cuted  is  fatal  to  a  defense  that  the  duly  authorized."     Osborne  v.  Tunis, 

persons  executing  it  had  no  authority  25  N.  J.  L.  633,  658   (1856).    A  mort- 

to  do  so,  and  also  to  the  defense  that  gage  with  the  corporate  seal  attached 

the  seal  was  not  the  corporate  seal,  is  presumed   to  have  been   regularly 

Woronieki  r.  Pairskiego,  74  Conn.  224  sealed.    It  is  not  invalidated  by  proof 

(1901).     Where   it   is   proved   that  a  that  the  directors  passed  no  resolution 

note  was  signed  by  the  proper  officers  authorizing  the  use  of  the  seal.     Fi- 

of  a  corporation  and  its  seal  attached,  delity,  etc.  Co.  i\  Shenandoah,  etc.  R. 

this    raises   a   presumption    that    the  R.,  32  W.  Va.   244    (1S89).     The  sig- 

officers  had  authority  to  sign  and  that  nature  of  the  president  and  the  seal 

the  note  was  duly  executed.    Mills  r.  oi  the  corporation  does  not  prove  the 

Boyle,   etc.   Co.,   132   Cal.    95    (1901).  deed.     It  is  necessary  to  prove   that 

A  chattel  mortgage  of  a  corporation  it    was    executed    by    the    president. 

signed  by  its  officers  and  with  its  seal  Walsh   v.  Barton,   24  Ohio   St.   28.  41 

attached    is   presumed    to    have   been  (1873).    The  execution  and  recording 
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corporate  agency.^  The  corpcration,  hj  ratification  and  otherwise,  may 

of  a  deed  by  a  corporation  is  prima  come  the  presumption  of  proper  execu- 
facie  evidence  of  delivery  and  accept-  tion  raised  by  thie  fact  that  the  cor- 
ance.     Stokes  v.  Detrick,  75  Md.  256  porate  seal  was  affixed  to  it.     Union 
(1892),     The  presence  of  the  seal  is  Gold   Min.   Co.  v.  Bank,    2   Colo.   226 
prima  facie  evidence  that  the  corpo-  (1873).    The  execution  of  a  corporate 
ration   duly   authorized   the   contract,  deed,  apparently  perfect  on  its  face, 
Berks,   etc.    Turnp.    Co.    v.    Myers,    6  may  be  overthrown  by  proof  that  the 
Serg.  &  R.   (Pa.)   16   (1820);   Parkin-  board    of   directors   never   authorized 
son  V.  Parker,  85  Pa.  St.  313   (1877);  it;  that  the  president  signed  it  before 
and  that  it  was  affixed  by  competent  the  description  was  filled  in;  and  that 
authority.    St.  John's  Church  v.  Stein-  the  description  was  to  be  other  than 
metz,    18    Pa.    St.    273    (1852);    Solo-  that  which  was  written  in.    Vica,  etc. 
mon's  Lodge  v.  Montmoclin,  58  Ga.  547  R.  R.  v.  Mansfield,  84  Cal.  560  (1890). 
(1877);   Morris  v.  Keil,  20  Minn.  531  Where    the    seal    of    a   company    has 
(1874);  Conine  r.  Junction,  etc.  R.  R.,  been   duly   affixed   to  a  mortgage   by 
3  Houst.    (Del.)    288    (1866).     Where  the  secretary,  the  mortgagee  need  not 
a   contract   is  signed    by   the   second  inquire    whether    the    secretary    was 
vice-president  and  assistant  secretary,  duly  authorized  to  affix  it,  or  whether 
and  has  the  seal  attached,  it  is  pre-  a  quorum  of  the  directors  was  present 
sumed   .to    have    been    properly    exe-  at    the    meeting   and    authorized    the 
cuted.     Gutzeil  v.  Pennie,  95  Cal.  598  mortgage,    the    court    upholding    the 
(1892).     Where   a  corporate  deed   is  mortgage,  although  a  quorum  was  not 
not  under  seal,  proof  must  be  given  present     when     it     was     authorized, 
that   the   corporation    authorized    the  County,  etc.  Bank  v.  Rudry  Merthyr, 
deed.     Barney  v.   Pforr,   117   Cal.   56  etc.   Co.,    [1895]    1   Ch.   629.     Lindley 
(1897).     In  Maine  it  has  been   held  on    Companies,    6th    edition,    p.    273, 
that  the  presence  of  the  corporate  seal  states  the  law  as  follows:  "It  may  be 
on   an    instrument   does   not   raise   a  observed  that  although  an  instrument 
presumption  that  the  corporation  en-  sealed    with    the    corporate    seal    is 
tered  into  the  contract.     Morrison  r.  prima  facie  valid,  yet  if  the  seal   is 
Wilder  Gas   Co.,   91   Me.   492    (1898).  essential  to  its  validity,  and  if  it  be 
The    court    evidently    overlooked    the  proved  that  the  seal  was  improperly 
fact    that    originally    a    corporation  affixed,  e.  g.,  was  affixed  by  a  person 
signed  a  deed  or  conti-act  by  affixing  having  no  authority  to  use  it,  the  in- 
its  seal  without  any  written  signature  strument  is  void  as  a  corporate  act. 
whatsoever,    and    that    consequently,  See  Mayor,  etc..  Staple  of  England  v. 
upon   proof   that   such    seal    was   the  Governor  and  Co.  of  Bank  of  England, 
corporate  seal,  the  presumption  arose  21  Q.  B.  D.  IGO   (1887);   Bank  of  Ire- 
that   it  was   properly   affixed,  just  as  land  v.  Evans'  Charities,  5  H.  L.  Cas. 
proof  of  the  signature  of  the  maker  389  (1855);  Ex  parte  Hanly,  41  Ch.  D. 
of   a   promissory   note    raises    a   pre-  215    (1888);    Colchester   v.   Lotten,    1 
sumption  that  the  maker  signed  the  V.  &  B.  226,  243,  244   (1813);   D'Arcy 
note  and  was  bound  by  it.  v.  Tamar,  etc.  Ry.,  L.  R.  2  Exch.  158 
1  Koehler  v.  Black  River,  etc.  Co.,  2  (1867).     Compare  Ex  parte  The  Con- 
Black,  715   (1862);   Parker  t\  Washoe  tract    Corporation,    3    Ch.    App.    105 
Mfg.  Co.,  49  N.  J.  L.  465  (1888),  hold-  (1867).      But    those   persons    who    in 
ing  also  that  the  testimony  of  a  single  practice  conduct  a  company's  business, 
officer  that  he   had   no  knowledge  of  have  implied  authority  to  use  its  seal 
any  authority  having  been  given  by  for    the    purposes    of    such    business, 
the  corporation  to  execute  the  instru-  See  Ex  parte   Contract  Corp.,   3   Ch. 
ment  in  suit  was  not  sufficient  to  over-  App.   105    (1867),   and   a  corporation 
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easily  cure  a  defect  as  to  the  sealing.^  The  execution  and  delivery 
of  an  instrument  by  a  corporation  as  a  corporation  raises  the  pre- 
sumption that  the  company  was  regularly  incorporated.^ 

A  defect  in  the  acknowledgment  of  a  corporate  instrument  is  over- 
looked by  the  courts  if  there  is  sufficient  to  indicate  an  intent  to 
acknowledge.^     The  acknowledgment  is  made  by  one  of  the  officers 


will  be  estopped  from  disputing  the 
authority  to  fix  the  seal  if  negli- 
gence imputable  to  the  corporation 
has  conduced  to  the  misuse  of  the  seal 
and  is  the  proximate  cause  of  the 
loss.  See  Mayor,  etc.,  Staple  of  Eng- 
land r.  Governor  and  Co.  of  Bank  of 
England,  21  Q.  B.  D.  160  (1887); 
Bank  of  Ireland  v.  Evans'  Charities, 
5  H.  L.  Cas.  389  (1855) ;  Bank  of  Eng- 
land V.  Vagliano  (1891),  A.  C,  p.  115, 
136,  171.  See  also  §§  725,  808,  infra. 
Where  there  is  no  statute  or  by-law 
requiring  a  private  corporation  to 
keep  a  minute-book,  it  seems  that  the 
certificate  of  the  secretary  under  the 
corporate  seal  that  a  resolution  was 
passed  cannot  be  questioned  by  any 
one  claiming  under  or  through  the 
corporation.  Prentiss,  etc.  Co.  v.  God- 
chaux,  66  Fed.  Rep.  234  (1894). 
Where  it  is  proven  that  the  proper 
agents  of  a  corporation  signed  a  deed, 
and  the  seal  attached  to  the  deed  is 
presumed  to  be  the  corporate  seal, 
such  presumption  is  not  overcome  by 
proof   that   no   vote   of   the   directors 


Bank,  etc.  v.  Snyder  Mfg.  Co.,  107 
N.  Y,  App.  Div.  95  (1905).  A  tele- 
phone corporation  may  by  special  de- 
murrer require  the  plaintiff  to  state 
what  oflicers  conducted  the  trans- 
action complained  of.  Cherokee  Mills 
r.  Gate  City,  etc.,  122  Ga.  268  (1905). 
iWood  V.  Whelen,  93  111.  153 
(1879),  where  a  mortgage  executed 
by  corporation  officers  under  its  seal 
without  proper  authority  was  held  to 
be  adopted  by  a  simple  resolution 
without  again  affixing  the  seal.  See 
also  §  810,  infra,  and  Royal  Bank  r. 
Grand  Junction  R.  R.,  100  Mass.  444 
(1868);  St.  Jamess  Parish  v.  New- 
buryport,  etc.  R.  R.,  141  Mass.  500 
(1886),  in  which  the  facts  that  two 
directors  had  examined  corporate 
notes  under  seal  and  pronounced 
them  genuine,  and  that  the  treasurer 
had  paid  interest  upon  them,  were 
held  to  constitute  a  ratification.  A 
court  of  equity  may  compel  a  corpo- 
ration to  aflix  its  seal.  Missouri 
River,  etc.  R.  R.  v.  Miami  County,  12 
Kan.    483    (1874).      Mandamus   some- 


was  had  authorizing  the  execution  of  times  lies.  Rex  v.  Vice-Chancellor,  3 
the  deed.  RufEner  v.  Welton,  etc.  Co.,  Burr.  1647  (1765). 
36  W.  Va.  244  (1892).  Although  the  2  See  §  637;  also  West  Side,  etc.  Co. 
proper  signatures  and  seal  attached  v.  Conn.,  etc.  Co.,  186  111.  156  (1900). 
to  corporate  contracts,  deeds,  and  3  An  acknowledgment  is  "the  act  of 
mortgages  raises  a  presumption  of  au-  one  who  has  executed  a  deed  in  going 
thority  on  the  part  of  the  officers  to  before  some  competent  officer  or  court 
sign,  yet  the  want  of  authority  may  and  declaring  it  to  be  his  act  or 
be  shown.  Leggett  r.  New  Jersey,  etc.  deed."  Hence,  even  though  the  no- 
Co.,  1  N.  J.  Eq.  541  (1832).  Where  tary's  certificate  may  be  insufficient  it 
a  bank  knows  that  a  corporate  note  may  be  shown  that  the  corporate  offi- 
Is  accommodation  paper  it  must  not  cer,  authorized  to  execute  the  deed, 
only  prove  that  the  note  v/as  signed  did  actually  acknowledge  such  execu- 
by  the  president  and  treasurer,  but  tion,  the  statute  not  requiring  the  cer- 
also  that  they  were  authorized  to  tificate  of  acknowledgment  to  appear 
sign  or  that  the  company  received  the  upon  the  document.  Linderman  v. 
proceeds  or  that  there  was  a  course  Hastings,  etc.  Co.,  38  N.  Y.  App.  Div. 
of  business  justifying  such  note.   Nat.  4S8   (1899).     A  defective  acknowledg- 
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who  executed  it.^  An  acknowledgment  by  a  corporation  should  show 
the  identity  of  the  corporation  and  of  the  officers  executing  the  instru- 
ment, and  their  acknowledgment  or  deposition  that  they  had  executed 


ment  does  not  affect  a  deed  as  be- 
tween the  parties.  Marvin  v.  Ander- 
son, 111  Wis.  387  (1901).  A  substan- 
tial compliance  with  the  statute  rela- 
tive to  acknowledgments  by  corpora- 
tions is  sufficient.  Copper,  etc.  Co.  v. 
Costello,  95  Pac.  Rep.  94  (Ariz.  1908). 
Although  a  statutory  form  of  acknowl- 
edgment by  a  corporation  calls  for  a 
statement  that  the  person  was  the 
president,  yet  a  statement  that  the 
person  said  he  was  president  is  suffi- 
cient. State  V.  Coughran,  19  S.  Dak. 
2"1  (1905). 

1  The  officer  or  agent  who,  in  be- 
half of  the  corporation,  affixes  the 
common  seal  to  an  instrument  is,  in 
the  absence  of  any  statutory  provi- 
sion, deemed  the  agent  executing  it. 
He  also  stands  in  the  relation  of  a 
subscribing  witness  to  the  execution 
of  the  deed  by  the  corporation,  and 
is  the  proper  party  to  be  examined 
or  to  make  affidavit  to  prove  that  the 
seal  affixed  by  him  was  the  corporate 
seal,  and  that  it  was  affixed  by  au- 
thority of  the  board  of  directors.  Bow- 
ers V.  Hechtman,  45  Minn.  238  (1891). 
The  deed  of  a  corporation  is  capable 
of  being  acknowledged.  Proving  the 
execution  is  not  the  only  way  of  pre- 
paring it  for  record.  Hopper  v.  Love- 
joy,  47  N.  J.  Eq.  573  (1891).  Author- 
ity to  execute  gives  authority  to 
acknowledge  the  instrument.  Wright 
V.  Lee,  2  S.  D.  596  (1892);  s.  c,  4  S. 
D.  237.  The  deed  is  good  though 
there  is  no  attestation  as  to  seal. 
Smith  V.  Smith,  62  111.  492  (1872). 
If  the  president  signs  the  deed  he  is 
the  proper  person  to  acknowledge  it. 
Lovett  V.  Steam,  etc.  Assoc,  6  Paige, 
54  (1836).  The  acknowledgment  may 
be  taken  out  of  the  state.  Hodder  v. 
Kentucky,  etc.  Ry.,  7  Fed.  Rep.  793 
(1881).  Where  a  chattel  mortgage 
statute  requires  an  affidavit  by  the 
mortgagee   or   his   agent   or   attorney 


stating   certain   facts,   and   the   mort- 
gagee  is   a  corporation,   the   affidavit 
may    be    made    by    its    vice-president 
without  reciting  his  authority.    Amer- 
ican, etc.  Co.  V.   Stolzenbach,   68  Atl. 
Rep.    1078    (N.    J.    1908).      Where    a 
deed   of  the   corporation   is  acknowl- 
edged by  individuals,  instead  of  being 
proved  by  the  officers,  the  recording 
of  such  deed   is  of  no  effect.     Bern- 
hardt V.  Brown,  122  N.  C.  587  (1898). 
An  acknowledgment  similar  in  form 
to    that    of    an     Individual     suffices. 
Hoopes  V.  Auburn,  etc.  Co.,   37   Hun, 
568    (1885);   aff'd,  109  N.  Y.  635.     Cf. 
Howe,  etc.  Co.  v.  Avery,  16  Hun,  555 
(1879).     See   also   Kelly   v.   Calhoun, 
95  U.  S.  710    (1877);    Frostburg,  etc. 
Assoc.  V.  Bruce,   51  Md.   508    (1879); 
Muller  V.  Boone,  63  Tex.  91    (1885); 
Eppright    V.    Nickerson,    78    Mo.    482 
(1883);    City  of  Kansas  v.  Hannibal, 
etc.  R.  R.,  77  Mo.  180  (1882);  Tenney 
V.  Lumber  Co.,  43  N.  H.  350    (1861). 
A  notary's  certificate  to  the  effect  that 
the  persons  signing  are  known  to  him 
to  be  president  and  secretary  is  suffi- 
cient under  the  statutes  of  South  Da- 
kota.    Holt  V.  Met.  Trust  Co.  etc.,  11 
S.  Dak.  456  (1899).     Under  the  Texas 
statute  it  is  sufficient  that  the  officer 
acknowledge    that    he    executed    the 
deed.     Zimpleman  v.  Stamps,  21  Tex. 
Civ.   App.   129    (1899).     Even   though 
the  acknowledgment  by  an  Arkansas 
corporation   of   a   mortgage    on    land 
in  Arkansas  is  in  the  usual  common- 
law  form,  but  not  in  accordance  with 
the  statute  of  Arkansas,  yet  any  de- 
fect may  be  cured  by  statute.     Steers 
V.   Kinsey,    68    Ark.    360    (1900).      In 
West  Virginia  a  certificate  of  acknowl- 
edgment of  a  deed  by  a  corporation 
which    fails   to   show   that   the   officer 
executing  it  was  sworn  and  deposed 
to  the  facts  required  by  statute  is  in- 
sufficient,  and   a   record   of  the   deed 
is  not  notice.    Abney  v.  Ohio,  etc.  Co., 
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it,  and  that  they  had  been  duly  authorized  to  execute  it.  At  common 
law  there  is  no  particular  form  for  the  acknovv'ledgmcnt  of  an  in- 
strument by  a  corporation.^  An  affidavit  proving  the  signature  of 
the  president  and  the  affixing  of  the  corporate  seal  is  a  sufficient 
acknowledgment.-  In  a  deed  to  a  corporation,  the  acknowledgment 
cannot  be  legally  taken  by  a  notary  who  is  a  stockholder  and  director 
in  the  corporation  and  a  statute  validating  such  acknowledgments 
cannot  have  a  retroactive  effect.^  A  mortgage  should  not  be  ac- 
knowledged before  a  notary  public  who  is  a  stockholder  in  and  officer 
of  the  mortgagee.'*  The  recording  of  a  mortgage  is  a  sufficient  de- 
livery.^ 


45  W.  Va.  446  (1898).  A  deed  may 
conclude  with  the  words:  "In  testi- 
mony whereof  the  common  seal  of 
said  company  is  hereunto  affixed." 
Bason  r.  King's  Mountain  Min.  Co.,  90 
N.  C.  417  (1884).  As  already  stated, 
if  the  seal  is  attached  this  raises  the 
presumption  that  the  party  executing 
it  was  authorized  so  to  do,  and  hence 
to  that  extent  it  need  not  be  acknowl- 
edged. Bennett  v.  Knowles,  66  Minn. 
4  (1896).  Proof  by  a  witness  whose 
name  does  not  appear  on  the  paper 
as  a  witness  is  insufficient.  Dodge 
V.  American,  etc.  Co.,  109  Ga.  394 
(1899). 
An  approved  form  of  attestation  is: 

"In  "witness  whereof  the  said  party  of  the 
first  part  has  caused  Its  name  to  be  sub- 
scribed hereto  by  its  president,  and  its  cor- 
porate seal  to  be  affixed  hereunto  by  its 
secretary"  [or  other  corporate  officers,  as 
the  case  may  be],  the  day  and  year  afore- 
said. 

[Seal.]  [Signatures.] 

A  form  of  proof  of  the  deed  of  a 
corporation  by  the  secretary  is  as  fol- 
lows: 


seal    of    said   ;     that    the    seal    affixed 

to  the  foregoing  deed  was  such  corporate 
seal,   and    was    so    affixed    by    order   of    the 

board   of    directors   of   the    said  ,    and 

that  he  attested  to  the  same  by  subscrib- 
ing his  name  to  said  deed  as  secretary  of 
said  company   by   the   liice  order.      An<i  the 

said further   said   that    he    was 

acquainted   with  — and  knew  him 

to  be  the  president  of  the  said ;    that 

the  signature  of  the  said sub- 
scribed to  the  said  deed  was  in  the  gen- 
uine   handwriting    of   said   ,    and 

was   thereunto    subscribed   by   like   order   of 

the    board    of    directors    of    the    said    , 

and  in   the  presence  of  him,  the  said  


Notary  Public. 


J 


ss. 


State  of  New  York, 

County  of  New  York. 

On   this  day  of  ,    in   the  year 

A.    D.    19 — ,    before    me    personally    came 

,    the    secretary    of    .    with 

whom    I    am    personally    acquainted,    who, 
being   by   me   duly    sworn,    did    depose    and 

say  :     that  he   resided    in   ,   ,    and 

was  the  secretary  of  ,  the  corporation 

described    in   and   which  executed)  the   fore- 
going   deed ;     that    he    knew    the   corporate 


1  Pruyne  v.  Adams,  etc.  Co.  92  Hun, 
214  (1895);  aff'd,  155  N.  Y.  629,  up- 
holding an  acknowledgment  by  the 
secretary.  An  acknowledgment  by  a 
corporation  in  North  Dakota  must 
state  that  the  officer  executing  the  in- 
strument acknowledged  that  the  cor- 
poration executed  it.  Gessner  v. 
Minneapolis,  etc.  Ry.,  108  N.  "W.  Rep. 
786    (N.  Dak.  1906). 

2  General,  etc.  Co.  v.  Transit,  etc. 
Co.,  57  N.  J.  Eq.  460   (1898). 

3  Fugman  v.  Jiri,  etc.  Ass'n,  209 
111.  176  (1904).  An  incorporator  is 
not  competent,  as  a  notary  public,  to 
take  the  acknowledgment  of  another 
incorporator  to  the  certificate  cf  in- 
corporation. People  V.  Bd.  R.  R. 
Comrs.,  105  N.  Y.  App.  Div.  273 
(1905)  .    See  96  Pac.  Rep.  904. 

4  Kothe  V.  Krag,   etc.   Co.,   20   Ind. 


5  International,  etc.   Co.   v.  Vause,  46  S.  Rep.  3   (Fla.  190S). 
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§  723.  Corporate  instruments  made  out  in  the  name  of  an  officer 
or  agent  instead  of  in  the  name  of  the  corpo7'ation  may  he  enforced 
by  or  against  the  corporation. — Tins  is  now  the  well-established 
rule.^     Thus,  where  a  contract  is  made  by  the  president  in  his  in- 


App.  293  (1898).  A  mortgage  to  a 
corporation  is  legal,  even  though  the 
witnesses  and  the  notary  public  who 
took  the  acknowledgment  are  stock- 
holders of  such  corporation.  Read  v. 
Toledo  Loan  Co.,  68  Ohio  St.  280 
(1903).  The  president  and  chief  ex- 
ecutive ofiicer  of  an  investment  com- 
pany taking  a  mortgage  may  act  as 
notary.  Keene,  etc.  Bank  v.  Lawrence, 
32  Wash.  572  (1903).  A  chattel  mort- 
gage is  good  although  acknowledged 
before  a  notary  public  who  was  a  di- 
rector, treasurer  and  stockholder, 
there  being  nothing  in  the  instrument 
to  indicate  that  fact.  Ardmore  Nat. 
Bank  r.  Briggs,  etc.  Co.,  94  Pac.  Rep. 
533  (Okla.  1908).  A  contract  which 
on  its  face  is  with  a  corporation,  but 
is  signed  by  its  agent  alone,  may 
nevertheless  be  enforced  by  the  corpo- 
ration. Hanks,  etc.  Co.  t\  Woodstock, 
etc.  Co.,  127  Ga.  108  (1906).  The  fact 
that  the  acknowledgment  is  taken  be- 
fore a  notary  who  was  also  the  vice- 
president  of  the  company  does  not  nec- 
essarily invalidate  the  acknowledg- 
ment. Florida,  etc.  Exchange  v.  Riv- 
ers, 36  Fla.  575  (1886).  An  acknowl- 
edgment by  a  corporation  taken  be- 
fore a  notary  v/ho  is  a  stockholder 
is  of  no  effect  in  Texas.  Bexar,  etc. 
Assoc.  V.  Heady,  21  Tex.  Civ.  App.  154 
(1899).  The  assistant  cashier,  who 
Is  also  a  stockholder  and  director, 
cannot  take  the  acknowledgment  of  a 
mortgagor  to  the  bank.  Wilson  v. 
Griess,  64  Neb.  792  (1902).  A  notary 
public  who  is  a  stockholder  in  a  cor- 
poration is  not  qualified  to  take  its 
acknowledgment  of  a  corporate  judg- 
ment. Betts-Evans,  etc.  Co.  v.  Bass, 
59  S.  E.  Rep.  8  (Ga.  1907). 

1  Where  the  president  loans  corpo- 
rate funds  and  takes  notes  in  his  own 
name,  the  corporation  is  considered 
to  be  the  payee.     New  England,  etc. 


Co.  V.  Gay,  33  Fed.  Rep.  636  (1888); 
Elwell  V.  Dodge,  33  Barb.  336  (1861). 
A  note  of  a  corporation  signed  "R.  J. 
Beatty,  President,"  may  be  enforced 
against  the  corporation  where  it  is 
alleged  that  it  adopted  that  method 
of  executing  its  notes  in  the  ordinary 
course  of  business,  and  that  it  so  exe- 
cuted that  note.  Midland,  etc.  Co.  v. 
Citizens',  etc.  Bank,  34  Ind.  App.  107 
(1904).  Prima  facie  a  corporation  is 
not  liable  on  a  contract  made  by  an 
individual,  even  though  he  is  de- 
scribed as  of  such  corporation.  Rail- 
way, etc.  Co.  V.  Chicago  Co.,  126  Fed. 
Rep.  223  (1903).  Where  the  holder 
of  a  mortgage  sends  it  to  a  bank  to 
collect,  and  the  mortgagor  buys  and 
sends  a  draft  payable  to  the  president 
individually,  followed  by  the  letters 
"Pt.",  and  he  embezzles  the  funds,  the 
mortgagor  is  released.  Griffin  r.  Er- 
skine,  131  Iowa,  444  (1906).  The  in- 
dorsement of  a  note  by  signing  the 
corporate  name,  without  adding  by 
whom  the  name  is  signed,  is  good. 
Second  Nat.  Bank  r.  Martin,  82  Iowa, 
442  (1891).  A  lease  running  to  the 
company  is  good  though  only  its  offi- 
cers' names  were  signed.  Clark  v. 
Gordon,  121  Mass.  330  (1876);  Carrol 
V.  St.  Johns,  etc.,  125  Mass.  565 
(1878).  A  sealed  instrument  to  pay 
money,  signed  by  an  individual's 
name,  followed  by  the  words  "Presi- 
dent of  the  New  York  Banking  Co.," 
is  enforceable  against  it.  Boisgerard 
V.  New  York  Banking  Co.,  2  Sandf.  23 
(1844).  A  corporation  may  enforce 
a  contract  made  for  its  benefit  by  one 
of  its  officers,  even  though  the  con- 
tract was  with  the  officer  individually, 
where  the  other  party  knew  of  that 
fact.  Escondido,  etc.  Co.  v.  Glaser, 
144  Cal.  494  (1904).  A  debt  to  a  per- 
son as  secretary  and  treasurer  of  an 
insurance  company  shows  on  its  face 


2342 


CH.  XLIII.] 


HOW  CORPORATE  CONTRACTS  ARE  M.VDE. 


[§   723. 


dividual  name,  but  for  the  corporation,  and  the  corporation  knows 
of  the  contract,  and  acts  upon  it,  and  partially  performs  it,  the  cor- 


that  it  belongs  to  the  company.     Col-  Nat.  Bank  v.  Butler  Colliery  Co.,  51 

lier  r.  Alexander,  142  Ala.  422  (1905).  Him,    63     (1889).      A    corporation    is 

A  bond  running  to  the  treasurer  may  liable  on  a  note  signed  "R.,  President 

be  sued   on    by   the   company.     New  S.  &  T.  Co.  R.  R.  Co.;  R.,  Personally." 

York,   etc.   Soc.   v.  Varick,   13   Johns.  McCormick  r.  Stockton,  etc.  R.  R.,  130 

38   (1816).     So  also  as  to  a  note  run-  Cal.  100  (1900).    A  note  signed  "Iowa 

ning  to  a  cashier.     Baldwin  v.  Bank,  National  Bank,   by  William   Daggett, 

etc.,  1  Wall.  234   (1863);   Commercial  V.  P.,"  is  properly  signed  and  is  not 

Bank  v.  French,  38  Mass.  486   (1839).  a  personal  obligation,  even  though  in 

Or   to   a   manager.      Societe,    etc.    v.  correspondence  the  word  "we"  is  used. 

Mackintosh,  5  Utah,  568  (1888).     But  by  such  vice-president.     Thilmany  v. 

see  7  Utah,  35.    The  company  is  liable  Iowa,  etc.  Co.,  108   Iowa,  357    (1899). 

on    an    order   for    goods    though    the  In  foreclosing  a  vendor's  lien  a  note 

order  is  signed  by  an  ofBcer  as  such  given    by    the    corporation    may    be 

officer.    Rogers,  etc.  Co.  v.  Union,  etc.  shown  to  be  a  corporate  note,  although 

Co.,   134   Mass.   31    (1883).     The  case  signed  "T.  R.  Wagner,  Secy.  &  Genl. 

of   Farmers',  etc.   Bank  v.   Haight,   3  Manager  of  the  Shelby  Lime  &  Cement 

Hill,  493    (1842),  holds  a  corporation  Works."     Wagner  r.  Brinkerhoff,  123 

not  liable  on  a  note  informally  made  Ala.   516    (1899).     It  may  be  shown 

out.     See  also  Steele  v.  Oswego,  etc.  by  parol  evidence  that  a  note  signed 

Co.,  15  Wend.  266    (1836).     Suit  lies  "R.  J.  B.,  President,"  was  a  corporate 

against  a  bank   on   its  check  signed  note.     Second,  etc.  Bank  v.  Midland, 

by  its  cashier  in  his  own  name.    Me-  etc.  Co.,  155  Ind.  581    (1900).     Even 

chanics'  Bank  i".  Bank  of  Columbia,  though  the  name  of  the  corporation 

5   Wheat.   326    (1820).     See  also  Ed-  only  is  signed  to  a  note  without  the 

wards  v.  Cameron's,  etc.  Co.,  11  Eng.  signature  of  the  officer  following  the 

L.  &  Eq.  565   (1852),  where  directors  corporate    name,    yet   the    note    is    a 

signed  a  note;   Olcott  v.  Tioga  R.  R.,  valid    obligation    of   the    corporation. 

27   N.  Y.  546    (1863);    Bank  of  Brit.  Youngs  v.  Perry,  42  N.  Y.  App.  Div. 

N.  A.  r.  Hooper,  71  Mass.  567  (1856) ;  247     (1899).      Where    a    corporation 

Morrill    v.    Segar    Co.,    32    Hun,    543  buys   land  in  the  name  of  its  agent 

(1884),    where   the    secretary    signed  as   trustee   it   is   liable   for  the   price 

a  contract;  Van  Leuven  r.  First  Nat.  thereof.     Hurst  v.  Am.  Assoc,  49   S. 

Bank,    54    N.    Y.    671    (1873),    where  W.  Rep.  800    (Ky.   1899).     A  due-bill 

the  president  signed;  Bank  of  Genesee  signed     by    an     individual     may     be 

V.  Patchin  Bank,  19  N.  Y.  312  (1859) ;  shown  to  have  been  intended  as  a  due- 

s.  c,  13  N.  Y.  309    (1855);    Many  v.  bill    of    the    company,    he    being    the 

Beekman,  etc.  Co.,  9  Paige,  188  (1841).  president.      Richmond,    etc.   R.    R.    v. 

But  see  De  Witt  r.  Walton,  9  N.  Y.  Snead,    19    Gratt.    (Va.)    354    (1S69). 

570   (1854).     A  cashier  may  transfer  An    instrument   for    the   payment   of 

a  note  by  signing  his  own  name  as  money    running    from    a    person    "as 

cashier.     Mclntyre  i\  Preston,  10  111.  manager  and  president"  is  enforceable 

48(1848).    See  also  §  724,  notes,  i?ifra.  against     the     corporation,     although 

A  note  payable  to  and  indorsed  by  "E.  signed  by  the  person  as  an  individual. 

S.  Hubbell,  agent  for  Buffalo  Colliery  Jones  r.  Woolley,  2  Idaho,  790  (1891). 

Company,"   is   collectible   against   the  A  check  signed  by  an  individual  with 

company  where   it  is  shown  that  he  the  corporate  seal   and   the  name  of 

was  authorized  by  the  company  by  its  the  secretary  attached  is  not  enforcea- 

mode  of  doing  business.     Lake  Shore  l)]e  against  the  company,  it  having  no 
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poration  is  boimd.^  A  deed  signed  by  the  president  and  secretary  as 
such  is  good,  even  though  the  statute  requires  deeds  to  be  subscribed 
by  the  vendor.^  A  mortgage  made  in  the  president's  name,  signed  by 
him,  and  sealed  with  his  own  seal,  is  not  a  legal  mortgage  although 
authorized  by  the  corporation.  It  operates,  however,  as  an  equitable 
mortgage  as  regards  subsequent  mortgagees  with  notice.^     Although 


benefit  thereof.  Serrell  v.  Derbyshire, 
etc.  Ry.,  9  C.  B.  811  (1850).  Where 
notes  are  made  by  an  individual  the 
payee  cannot  introduce  evidence  that 
they  were  in  behalf  of  the  corporation, 
the  suit  being  on  the  notes.  Sparks 
V.  Dispatch  Transfer  Co.,  104  Mo.  531 
(1891).  An  accommodation  note  run- 
ning to  "F.  Medhurst,  commercial  di- 
rector," given  to  him  by  a  friend,  can- 
not be  enforced  by  the  corporation, 
Medhurst  having  defaulted  and  de- 
frauded the  company.  Societe,  etc. 
V.  Mackintosh,  7  Utah,  35  (1890).  The 
corporation  is  not  liable  on  a  note 
a>s  follows:  "For  value  received,  we, 
the  subscribers,  jointly  and  severally, 
promise  to  pay  the  plaintiffs  or  order, 
for  the  Boston  Glass  Manufactory, 
$3,500,  on  demand,"  and  signed  by  in- 
dividuals as  individuals.  Bradlee  r. 
Boston,  etc.  Mfy.,  33  Mass.  347 
(1835).  A  grant  to  "the  governors, 
president,  and  fellows  of  King's  Col- 
lege, at  Windsor,  in  the  province  of 
Nova  Scotia,"  is  prima  facie  a  grant 
to  the  corporation.  King's  College  v. 
McDonald,  2  Tham.  106  (Can.  1843). 
A  deed  to  the  "trustees  of  the  First 
Baptist  Church"  passes  title  to  the 
corporation.  Keith,  etc.  Co.  r.  Bing- 
ham, 97  Mo.  196  (1888).  A  bill  of 
sale  to  an  individual,  "president  of" 
a  corporation,  "his  executors,  adminis- 
trators, and  assigns,"  does  not  convey 
title  to  the  corporation.  Florida,  etc. 
Co.  V.  Usina,  111  Ga.  697  (1900).  A 
company  may  be  bound  by  a  contract 
although  the  contract  is  signed  in  the 
name  of  an  individual.  Jones  v.  Wil- 
liams, 139  Mo.  1  (1897).  A  contract 
drawn  and  signed  by  "S.,  general 
agent,"  may  be  shown  by  parol  to  be 
a   corporate   contract.     Lewis   v.   Mu- 


tual L.  Ins.  Co.,  8  Colo.  App.  368 
(1896).  The  agreement  of  J.  Gould, 
as  trustee  for  the  Missouri  Pacific 
Railroad,  that  the  latter  will  do  a 
certain  thing  upon  an  extension  be- 
ing made,  does  not  bind  the  latter. 
Hill  V.  Gould,  129  Mo.  106  (1895). 
Where  a  note  is  signed  by  the  officers 
individually,  but  is  really  a  corporate 
note,  the  officers  who  pay  and  take 
up  the  note  may  enforce  it  against 
the  corporation.  Re  Pendleton  Hard- 
ware, etc.  Co.,  24  Oreg.  330  (1893). 
A  note  signed  "National  Forge  and 
Iron  Co.,  Mark  Swarts,  President," 
may  be  shown  to  be  the  joint  note  of 
the  company  and  president.  Swarts 
V.  Cohen,  11  Ind.  App.  20  (1894), 
classifying  many  authorities.  See 
also  §  810,  infra. 

1  Cotting  r.  Grant  Street  Elec.  Ry., 
65  Fed.  Rep.  545  (1895). 

2  Ismon  V.  Loder,  135  Mich.  345 
(1904).     See  47  S.  Rep.  78. 

3  Miller  v.  Rutland,  etc.  R.  R.,  36 
Vt.  452  (1863).  See  Hatch  v.  Barr, 
1  Ohio,  390  (1823),  and  §721,  supra, 
and  §  810,  infra.  A  corporate  chattel 
mortgage  is  good  if  it  runs  in  the  cor- 
porate name,  even  though  the  presi- 
dent signs  only  his  own  name.  Sher- 
man V.  Fitch,  98  Mass.  59  (1867); 
Hamilton  v.  McLaughlin,  145  Mass.  20 
(1887).  If  so  drawn  it  is  immaterial 
as  to  who  signs  or  seals.  Wiley  v. 
Board  of  Education,  11  Minn.  371 
(1866),    involving    a    bond.      If    the 

statute  authorizes  the  trustees  to  con- 
vey, their  personal  deed  suffices.  De 
Zeng  V.  Beelanan,  2  Hill,  489  (1842). 
Where  the  president  has  title  in  his 
name  he  may  convey  as  president. 
Vilas  V.  Reynolds,  6  Wis.  214  (1858). 
A  deed  made  before  incorporation,  to 
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a  contract  under  seal  is  executed  by  the  corporate  officers  in  their 
individual  names,  it  may  be  proved  by  parol  that  it  was  a  corporation 
contract,  and  that  the  corporation,  having  adopted  and  ratified  it 
and  attemj^ted  to  carry  it  out,  is  liable  on  it.^   In  Massachusetts,  how- 
be  delivered  to  the  corporation  after    25     Ga.     316     (1858).      A     mortgage 
incorporation,    is   good.     Spring,   etc.    signed  by  certain  individuals  as  trus- 
Bauk  V.  Hurlings,  etc.  Co.,  32  W.  Va.    tees  of  a  church  is  not  on  its  face  a 
357    (1889).      Although    the    body    of    mortgage  by  the  church.     Shackleton 
the  deed  reads,  "the  president,  direct-    v.   Allen,   etc.   Church,    25   Mont.    421 
01  s,   etc.,   of,"   followed  by  the  name     (1901).     Even  though  a  mortgage  is 
of  the  corporation  as  grantor,  the  deed    signed   "Mary  L.   Byrd,   President   of 
should  be   construed   as  the   deed   of    the  Kingston  Lumber  &  Mfg.  Co.,"  it 
the  corporation.    Shaffer  v.  Hahn,  111    is  a  valid  mortgage.    Turner  v.  King&- 
N.    C.    1     (1892).      The    contract    is    ton,  etc.  Co.,  59  S.  W.  Rep.  410  (Tenn. 
signed     sufficiently     to     satisfy     the    1900) ;  aff'd,  106  Tenn.  1. 
statute  of  frauds  where  the  name  of        i  Williams    r.    Uncompahgre    Canal 
the  corporation  appears  in  the  body    Co.,  13  Colo.  469  (1889).    The  corpora- 
of  the  instrument.    Tingley  v.  Belling-    tion    is    bound    where    the    president 
ham,  etc.  Co.,  5  Wash.  St.  644  (1893).    signs  his  name  followed  by  the  word 
W^here  a  mortgage  purports  to  be  by    "president,"   and   the  secretary  signs 
a   corporation,   but  is  signed   by  the    his  name  followed  by  the  word  "sec- 
president,     treasurer,     and     secretary    retary,"    the    corporate    seal    having 
personally,  with  their  official  titles  fol-    been   also   impressed   upon   the   docu- 
lowing  their  names,  and  is  acknowl-    ment  in  the  body  thereof.    Union,  etc. 
edged    the   same    as    they    would    ac-    Co.    v.    Robinson,    79    Fed.    Rep.    420 
knowledge  a  personal  mortgage,  and     (1897).     Where  the  lease  in  its  body 
the  corporate  seal  is  not  attached,  the    is  to  a  corporation,  the  corporation  is 
mortgage  is  at  most  only  an  equitable    bound,  even  though  it  is  signed  "E.  J. 
mortgage,   and   in    order   to   be   fore-    Crandall     [Seal],     President."       Con- 
closed    must   be   alleged   to   be    such,    solidated  Coal   Co.   etc.  r.  Peers,  150 
Brown    v.    Farmers'    Supply    Co.,    23    111.  344  (1894).    A  sealed  contract  to 
Oreg.   541    (1893).     The  signature  to    sell    land    running   to    the    president 
a    corporate    mortgage    omitting    one    cannot  be  enforced  by  the  corporation, 
word    of    the    name    is    nevertheless    Buffalo,  etc.  Inst.  v.  Bitter,  87  N.  Y. 
good,  and  although  signed  "Chas.  P.    250    (1881).     It  is   liable  on   a  deed 
Law,    President    of   the    Santa,"    etc.,    to  the   manager.     Pickering's   Claim, 
is  sufficient  where  the  corporate  seal    L.  R.  6  Ch.  525    (1871).     An  assign- 
is   affixed.     Underbill   v.    Santa   Bar-    ment  of  a  lease  running  in  its  body 
bara,  etc.  Co.,  93  Cal.  300   (1892).    A    from   "George   F.   Baker,   Treasurer," 
deed  of  corporate  land  properly  drawn'  etc.,  of  the  company,   and  assign   in 
in  the  body  of  the  deed,  sealed  with    the  same  waj-,  is  not  a  corporate  as- 
the  corporate  seal,   and   properly  ac-    signment.     Norris  v.  Dains,   52  Ohio 
knowledged,  but  signed  "M.  Brayman,    St.   215    (1894).     A   mortgage   is   not 
President  C.  &  F.  R.  R.  Co.,"  etc.,  is    enforceable     against     a     corporation 
nevertheless  good.    Chouteau  v.  Allen,    where  it  is  drawn  as  a  personal  obli- 
70  Mo.  290  (1879).    C/.  Taylor  ;;.  Agri-    gation    and    signed    by   an   individual 
cultural,     etc.     Assoc,     68     Ala.     229     "as  president."     Clark  v.   Hodge,   116 
(1880).    A  corporate  mortgage  signed    N.  C.  761    (1895).     An  assignment  of 
by  the  officers  with  their  own  names,    a  mortgage  and  a  note  belonging  to 
followed  by  their  titles  and  scrolls  for    a  corporation  by  its  president  and  sec- 
seals,  is  good.     Johnston  v.  Crawley,    retary   as    follows:    "We,    the    under- 
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ever,  it  is  held  that  where  a  contract  under  seal  is  made,  not  by  the 
corporation,  but  by  its  agent  individually,  the  corporation  cannot  be 
sued  thereon  by  the  other  party,  unless  it  is  estopped  by  some  subse- 
quent act  or  writing.^ 

Questions  relative  to  the  power  of  certain  officers  to  sign  notes  and 
contracts  are  considered  elsewhere.^ 

§  724.  Liability  of  officers  and  agents  on  corporate  securities 
which  are  not  properly  draivn,  signed,  or  sealed  in  the  corporate 
name. — It  frequently  happens  that  the  person,  with  whom  a  corpo- 
rate contract  has  been  made,  attempts  to  hold  personally  liable  the 
officer  or  agent  of  the  corporation,  on  the  ground  that  such  officer  or 
agent  used  his  own  name  in  the  body  of  the  contract,  or  sigTied  it  as 
principal  instead  of  using  the  corporate  name.  But  the  courts  have 
quite  uniformly  defeated  such  attempts  to  hold  the  officer  or  agent 
liable.  If  the  instrument  or  contract  indicates  that  the  officer  or 
agent  is  acting  only  as  agent,  and  if  the  name  of  the  corporation 
appears  on  the  instrument,  the  officer  or  agent  is  not  liable  thereon.^ 


signed,  D.  R.  T.,  president,  and  C.  S. 
B.,  secretary,  have  transferred  .  .  . 
and  on  the  part  of  said  company  have 
hereunto  attached  our  names  and  af- 
fixed our  seals,"  signing  their  names 
and  affixing  their  private  seals,  is  pre- 
sumptively a  corporate  transfer.  I>.ay 
V.  Austin,  25  Fla.  933  (1890). 

1  Congress,    etc.    Co.    v.    Worcester, 
etc.  Co.;  182  Mass.  355  (1903). 

2  See  §§  715-720,  supra. 

3  Quoted  and  approved  in  Morrison 
V.  Baechtold,  93  Md.  319,  329  (1901). 
A  note  stamped  with  the  corporate 
seal,  followed  by  the  words  "John 
Roach,  Treasurer,"  is  the  company's 
note  alone.  Miller  v.  Roach,  150  Mass. 
140  (1889).  A  note,  "We  promise  to 
pay,"  and  signed  "San  Pedro  Mining 
and  Milling  Company,  T.  Kraus,  Presi- 
dent," cannot  be  enforced  against 
Kraus  personally.  Liebscher  v.  Kraus, 
74  Wis.  387  (1889).  Even  though 
following  the  corporate  name  to  a 
note  is  the  signature  of  the  treasurer 
and  then  another  name  without  any 
title,  yet  if  he  signed  only  as  secre- 
tary that  fact  may  be  shown  by  parol. 
Germania  Nat.  Bank  v.  Mariner,  129 
Wis.  544  (1906).  It  may  be  shown 
by  parol  evidence  that  a  note  signed 
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by  the  company  followed  by  an  indi- 
vidual name  as  "President"  and  an- 
other individual  name  as  "Secretary" 
is  a  note  of  the  corporation  only. 
Western,  etc.  Co.  v.  Lackman,  88  Pac. 
Rep.  527  (Kan.  1907).  A  note  signed 
in  the  company's  name  followed  by 
the  names  of  the  president  and  secre- 
tary is  not  a  personal  obligation  on 
their  part  even  though  the  word  "by" 
is  not  inserted.  English,  etc.  Co.  v. 
Globe,  etc.  Co.,  70  Neb.  435  (1903). 
A  note  reading  "We  promise,"  etc., 
and  signed  "Warrick  Glass  Works,  J. 
Price  Warrick,  President,"  is  con- 
clusively held  to  be  the  note  of  the 
corporation  alone.  Reeve  v.  First  Nat. 
Bank,  54  N.  J.  L.  208  (1892).  It  is 
a  question  of  fact  whether  a  note  is 
that  of  the  corporation  or  of  an  indi- 
vidual where  in  the  body  it  is  made 
by  the  corporation,  but  the  signature 
is  that  of  a  person  as  "Gen.  Supt." 
Frankland  v.  Johnson,  147  III.  520 
(1893).  A  treasurer  is  not  liable  on 
a  note  signed  as  follows:  "The  Sani- 
tary Milk-Supply  Co.,  T.  A.  Huston, 
Trs."  Gleason  v.  Sanitary,  etc.  Co., 
93  Me.  544  (1900).  A  note  reading 
"We  promise  to  pay,"  and  signed  by 
the  corporation  and  also  by  the  offl- 
346 
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Especially  is  this  tlio  rule  as  between  the  original  parties  to  tlic  con- 
tract.    It  also  is  the  rule  as  to  parties  taking  with  notice.      The 


cers  as  officers,  does  not  render  the 
latter  liable  personally.  Wilson  v. 
Fite,  46  S.  W.  Rep.  1056  (Tenn.  1897). 
The  following  indorsement  on  nego- 
tiable paper,  "Estate  of  Wheeler, 
Wing,  Executor,"  does  not  bind  such 
executor  individually,  even  though  it 
does  not  bind  the  estate.  Grafton  Nat. 
Bank  v.  Wing,  172  Mass.  513  (1899). 
A  note  signed  by  an  Individual  maker, 
with  the  word  "President"  following 
the  signature,  is  at  law  a  personal 
note,  and  the  word  "President,"  etc., 
is  disregarded.  The  defendant,  how- 
ever, may  by  cross-complaint  cause  the 
note  to  be  reformed  on  the  ground  of 
a  mistake,  and  thus  relieve  himself 
from  liability  and  render  the  corpora- 
tion liable.  Prcscott  r.  Hixon,  22  Ind. 
App.  139  (1S99).  Where  the  body  of 
a  note  does  not  refer  to  the  company, 
and  it  is  signed  by  individuals  with 
the  words  "President,"  etc.,  following 
their  names,  they  are  liable  personally 
on  the  note,  but  the  defendants  may 
file  a  cross-bill  to  have  the  note  re- 
formed so  as  to  relieve  them  from 
personal  liability.  Lawrence  County 
Bank  v.  Arndt,  69  Ark.  406  (1901). 
A  guaranty  signed  by  an  individual 
in  his  own  name,  followed  by  the 
letters  "Pt.,"  may  be  shown  to  be  the 
obligation  of  the  corporation  only, 
provided  the  corporation  might  exe- 
cute a  guaranty  and  authorized  the 
president  to  execute  it.  Small  v. 
Elliott,  12  S.  D.  570  (1900).  A  note 
signed  by  individuals  as  officers  is 
prima  facie  their  individual  note,  but 
it  may  be  shown,  as  between  the  orig- 
inal parties,  that  it  was  really  the 
note  of  a  corporation.  Bush  v.  Gil- 
more,  45  N.  Y.  App.  Div.  89  (1899). 
Where  the  name  of  an  individual  is 
the  same  as  that  of  a  corporation  of 
which  he  is  president,  parol  evidence 
may  show  that  the  signature  to  an 
instrument  was  the  signature  of  the 
company   and   not  of   the  individual. 


Hall  V.  Ochs,  34  N.  Y.  App.  Div.  103 
(1898).  A  note  signed  with  the  com- 
pany's name  per  officers  does  not  bind 
them  personally,  although  the  body 
of  the  note  reads  "We  promise  to 
pay."  Williams  v.  Harris,  198  111. 
501(1902).  Where  the  unissued  stock 
of  a  corporation  (upon  its  reorganiza- 
tion on  the  expiration  of  its  charter) 
is  issued  to  the  president  as  trustee 
to  sell  from  time  to  time,  and  to  turn 
over  the  proceeds  of  the  sales  to  the 
company,  the  fact  that  he  gives  the 
company  a  note  for  the  same  signed 
by  him  as  "Trustee  for  Bank"  does 
not  render  him  liable  on  such  note 
upon  the  bank  becoming  insolvent. 
Neptune  v.  Paxton,  15  Ind.  App.  284 
(189G).  Where  the  directors  sign  a 
corporate  note  on  the  back  with  the 
words  added  "board  of  directors,"  it 
may  be  shown  by  parol  evidence  that 
they  signed  it  as  directors,  and  are 
not  liable  personally.  Kline  v.  Bank 
of  Tescott,  50  Kan.  91  (1892).  A 
note  signed  "G.  A.  Colby,  President 
Pac.  Peat  Coal  Co.,  D.  K.  Tripp,  Sec. 
pro  tern.,"  is  on  its  face  a  corporate 
note.  Farmers',  etc.  Bank  r.  Colby, 
64  Cal.  352  (1883);  Mott  r.  Hicks, 
1  Cow.  513  (1823);  Bellinger  r.  Bent- 
ley,  1  Hun,  562  (1874);  Hascall  v. 
Life  Assoc,  5  Hun,  151  (1875);  aff'd, 
66  N.  Y.  616;  Morrill  v.  Segar  Co., 
32  Hun,  543  (1884),  the  court  saying: 
"The  rule  now  is  that,  where  the  in- 
strument raises  on  its  face  a  question 
as  to  the  personal  liability  of  the 
party  signing  it,  parol  evidence  is  ad- 
missible to  show  the  Intention  of  the 
parties;"  Babcock  v.  Beman,  11  N.  Y. 
200  (1854);  Whitney  v.  Wyman.  101 
U.  S.  392  (1879);  Whitford  v.  Laidler, 
94  N.  Y.  145  (1883),  where  even  a 
lease  made  out  to  an  officer  as  such 
was  held  not  enforceable  against  him; 
Holt  V.  Winfield  Bank,  25  Fed.  Rep. 
812  (1885),  where  an  attempt  was 
made  to  hold  a  president  liable  on  an 
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adding  of  a  title  does  not  necess^ily  constitute  such  notice.^    Thus, 
where  a  note  is  signed  by  two  persons  with  the  words  "president" 


ultra    vires    subscription;    Haight    v. 
Sahler,    30    Barb.    218    (1859),    where 
also  the  contract  was  sealed;   Pitman 
V.     Kintner,     5     Blackf.     (Ind.)      250 
(1839);  Stanton  v.  Camp,  4  Barb.  274 
(1848);    Draper  v.  Mass.  etc.  Co.,   87 
Mass.   838    (1862);    Sharpe   r.   Belles, 
61  Pa.  St.  69   (1869);  Hopkins  v.  Me- 
haffy,  11  Serg.  &  R.   (Pa.)  126  (1824), 
where  also  a  seal  was  used,  the  body 
of  the  instrument  being  in  the  com- 
pany's name.     To  same  effect,  Abbey 
V.  Chase,  60  Mass.  54  (1850),  and  Ellis 
V.  Pulsifer,  86  Mass.  165   (1862);   Mc- 
Henry  v.  Duffield,  7  Blackf.   (Ind.)   41 
(1843),   where  a  due-bill  was  signed 
by  a  committee;   Passmore  v.  Mott,  2 
Binn.   (Pa.)   201   (1809),  where  a  sec- 
retary signed  a  ticket;   Hovey  v.  Ma- 
gill,  2  Conn.  680   (1818);    McWhorter 
V.   Lewis,    4   Ala.   198    (1842);    Means 
V.    Swormstedt,    32    Ind.    87     (1869); 
Mann  v.  Chandler,  9  Mass.  335  (1812) ; 
Carpenter   v.    Farnsworth,    106   Mass. 
561    (1871).     An  officer  is  not  liable 
personally  on  a  note  payable  to  him 
as  "Sec.  and  Treas.,"  and  indorsed  by 
him  likewise.     Falk  v.  Moebs,  127  U. 
S.    597    (1888).      A   promissory    note, 
"We    promise    to    pay,"    etc.,    signed 
"Houston     Flour-mills      Co.,      D.     P. 
Shepherd,    President,"    is    enforceable 
against   the   company   only.      Latham 
V.   Houston   Flour  Mills,   68   Tex.   127 
(1887);    Jefts  v.   York,   58  Mass.   371 
(1849);    s.   c,   64  Mass.   392    (1852); 
Okell   V.   Charles,    34    L.   T.    Rep.    822 
(1876).     It  may  be  a  question  of  fact 
as  to  whether  a  treasurer,  in  buying, 
bought  stock  for  himself  or  the  com- 
pany.    Haynes  v.  Hunnewell,  42  Me. 
276   (1856).     See  also  Randall  v.  Van 
Vechten,  19  Johns.  60  (1821),  holding 
a  committee  not  liable  on  a  sealed  in- 
strument;   Stearns  v.  Allen,  25  Hun, 
558  (1881).     Cf.  De  Witt  v.  Walton,  9 
N.  Y.  571   (1853).     In  support  of  the 
text  see  also  Dubois  r.  Delaware,  etc. 
Co.,    4    Wend.    285    (1830);    Olcott    v. 


Tioga,  etc.  R.  R.,  27  N.  Y.  546  (1863). 
See  also  Lindley,  Companies  (5th 
ed.),  p.  231,  etc.;  Green's  Brice,  Ultra 
Vires,  p.  754.  The  denial  of  the  di- 
rectors' liability  on  a  note  signed  by 
them  as  directors  is  raised  by  answer, 
not  by  demurrer.  McKensey  v.  Ed- 
wards, 88  Ky.  272  (1889).  A  note 
drawn  by  the  directors  as  directors 
of  the  company,  and  sealed  with  the 
seal  of  the  company,  is  not  enforcea- 
ble against  the  directors  individually. 
Aggs  i\  Nicholson,  1  H.  &  N.  165 
(1856).  The  president  is  not  liable 
on  bonds  which  he  signed  as  presi- 
dent and  which  the  corporation  had 
power  to  issue.  McMasters  v.  Reed,  1 
Grant,  Cas.  (Pa.)  36  (1854);  Wilson 
V.  Fite,  46  S.  W.  Rep.  1056  (Tenn. 
1897). 

1  Where  a  note  reads  "We  promise 
to  pay,"  etc.,  and  is  signed  "D.  M.  Co. 
J.  K.,  President,"  the  president  alone 
is  liable.  Mathews  v.  Dubuque  Mat- 
tress Co.,  87  Iowa,  246  (1893).  A 
note  signed  in  the  company's  name, 
followed  by  the  words  "B.  L.  Brow- 
nell,  Pres.,"  binds  him  personally.  Heff- 
ner  v.  Brownell,  70  Iowa,  591  (1887). 
So  also  of  a  note  signed  "C.  F.  Clark, 
Trustee  Omega  Lodge."  Coburn  v. 
Omega  Lodge,  71  Iowa,  581  (1887). 
The  trustees  of  an  association  who 
signed  a  note  as  trustees  are  person- 
ally liable  thereon.  McKenney  v. 
Bowie,  94  Me.  397  (1900).  A  note 
signed  by  individual  names,  followed 
by  the  words  "Board  of  Business  Man- 
agers," is  enforceable  against  them 
personally,  although  it  was  intended 
as  a  note  of  a  corporation.  Richmond, 
etc.  Works  v.  Moragne,  119  Ala.  80 
(1898).  A  note  signed  by  a  corpora- 
tion and  several  stockholders  is  bind- 
ing on  all  of  them,  even  though  the 
words  "as  stockholders"  follow  the 
individual  names.  Savings  Bank,  etc. 
r.  Central  Co.,  122  Cal.  28  (1898). 
Where  an  unincorporated  association 
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and  "treasurer"  following  their  names,  they  aro  liable  individually, 
unless  tlie  plaintiff  had  notice  that  the  note  was  a  corporate  note. 

becomes  incorporated,  a  person  who    to  be  the  note  of  E.  and  not  of  the 
does  not  know  of  that  fact  may  hold  corporation.     Davis   v.    England,    141 
the   trustees    personally    liable   on    a    Mass.  587  (1886);  Stinchfield /'.  Little, 
note    signed    by    them,   although   the    1  Me.  231   (1821),  where  a  deed  was 
word  "trustees"  precedes  their  signa-    to  the  agent;    Bruce  v.  Lord,  1  Hilt, 
ture.     Vliet  v.  Simanton,  63  N.  J.  L.  247    (1856),  holding  the  agent  prima 
458    (1899).     Where  a  note  is  signed  facie    liable    on    a    draft;     Mare    v. 
by  the  president  and  secretary  in  their  Charles,  5  El.  &  B.  978   (1856);  Day- 
individual  names,  except  that  they  add  ton  r.  Warne,  43  N.  J.  L.  659   (1881), 
the    words    "President"    and    "Secre-  involving  a  bond;    Sawyer  v.  Winne- 
tary"   respectively,  there  being  noth-  gance   Mill    Co.,    26   Me.    122    (1846), 
ing  on  the  face  of  the  note  to  show  holding  the  company  not  bound  by  an 
that  it  is  a  company  note,  they  are  agreement  to  arbitrate;  Seaver  v.  Co- 
liable  personally  on  the  note.     They  burn,  64  Mass.  324    (1852),  involving 
will  not  be  allowed  to  show  that  it  a  lease;    Drake  v.  Flewellen,  33  Ala. 
was    the   intention    of   all   parties  to  106     (1858),    holding    the    secretary 
bind  the  company  only,  or  that  the  prima  facie  liable;    Button  r.  Marsh, 
money  went  to  the  company  only,  or  L.  R.  6  Q.  B.  361   (1871),  where  the 
that  the  company  authorized  the  note;  note   was,   "We,   the   directors  of  the 
nor  can  they  file  a  cross-bill  to  relieve  Isle  of  Man  Slate  &  Flag  Co.,  Limited, 
themselves  from  the  note.     San  Ber-  do  promise  to  pay  J.  D.  £1,600."     The 
nardino,   etc.    Bank   v.   Andreson,    32  company's   seal   was  affixed;    Tucker, 
Pac.  Rep.  168  (Cal.  1893).    In  the  case  etc.    Co.   v.   Fairbanks,   98   Mass.    101 
of   Hackemack   f.   Wiebrock,   172    111.  (1867);     Barker    v.    Mechanics',    etc. 
98    (1898),   the   court   held   that   the  Co.,  3  Wend.  94  (1829) ;  Taft  i\  Brew- 
signers  were  individually  liable  on  a  ster,   9   Johns.   334    (1812),   involving 
note   which   recited   "We   promise   to  a  bond;  Brockway  v.  Allen,  17  Wend. 
pay,"  and  was  signed  "Henry  Hacke-  40  (1837).    Where  a  draft  was  drawn 
mack,  Pres.,  Raythe  Nagel,  Secy.,"  to  on   an  individual  name,  followed  by 
a  person  who  took  the  note  supposing  the  words  "President  Rosendale  M'ng 
that  they  were  personally  liable.     A  Co.,  New  York,"  and  accepted  by  him 
note,  "We  promise  to  pay,"  etc.,  signed  by  the   same  signature,   he   is   liable 
"E.    H.    Close,    Treas.,    John    Clark,  personally  on  it.    Moss  r.  Livingston, 
Pres't,"  without  referring  to  the  cor-  4  N.  Y.  208  (1850);  Hills  r.  Bannister, 
poration,    may    be    enforced    against  8   Cow.   31    (1827).     Persons   signing 
Close  and  Clark  personally,  although  and    sealing    a    bond    in    their    own 
in  the   border   of  the  note   the   com-  names  and  under  their  own  seals  are 
pany's  name  appears.   Merchants'  Nat.  individually  bound,  even  though  they 
Bank  r.  Clark,   64   Hun,  175    (1892);  intended  to  bind  the  corporation,  and 
affirmed  in  139  N.  Y.  314    (1893).     A  in  the  body  of  the  instruments  they 
treasurer    is    liable    personally    on    a  are  described  as  trustees.     Cullen   r. 
note    signed    personally    by    him,    al-  Nickerson,  10  Up.  Can.  C.  P.  Rep.  549 
though  the  signature  is  followed  by  (1861).    Prima  facie  a  person  is  liable 
the   word   "Treasurer."     Medberry   v.  personally  who  signs  a  note   as   fol- 
Short,     15     N.     Y.     Week.     Dig.     227  lows:    "J.    W.    Parrott,    President    of 
(1882);    Tippets   v.  Walker,   4   Mass.  Long  Branch  Hotel  and  Cottage  Co." 
595    (1808).     A  note   in  the  form   "I  Terhune   v.    Parrott,    59    N.    J.    L.    16 
promise  to  pay,"  and  signed  by  "E.,  (1896).    A  corporate  agent  who  signs 
Pres.  &  Treas.  C.  Co.,"  has  been  held  the  corporate  name  to  a  note  without 
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Tlie  fact  that  the  plaintiff  had  brought  another  suit  on  another  sim- 
ilar note  against  the  corporation  after  the  note  in  this  case  had  been 
issued  does  not  prove  such  notice.-^  A  bona  fide  purchaser  of  a 
promissory  note  which  does  not  disclose  any  corporate  obligation, 
and  is  signed  by  the  officers  mth  their  title  attached,  may  enforce 
such  note  against  the  officers  as  individuals,  if  the  holder  has  no 
notice  of  the  fact  that  it  was  a  corporate  obligation.  The  fact  that 
the  name  of  the  corporation  is  on  the  margin  does  not  constitute 
notice.-  The  liability  of  officers  for  signing  the  company's  name  to 
notes  and  contracts  without  authority  is  considered  elsewhere.^ 

§  725.  Requirements  by  charter  or  by-laws  that  contracts  shall  be 
made  by  certain  officers  or  ivith  certain  formalities — Right  of  party 
contracting  with  corporation  to  rely  on  proper  corporate  action 
having  been  taken. — It  has  been  held  that,  where  the  charter  pre- 
scribes that  corporate  contracts  shall  be  signed  by  certain  officers, 
a  contract  that  is  signed  by  only  a  part  of  them  is  not  enforceable, 

authority  is  liable  personally  thereon.  116  "Wis.   444    (1902).     Where  a  cor- 

Frankland    v.    Johnson,    147    111.    520  poration   as   lessee   assigns   the   lease 

(1893).    An  officer  making  a  coriKjra-  to    trustees,    the    corporation    is    not 

lion   note    without   authority    is    per-  liable    for    negligence    in    connection 

sonally  liable  thereon.    Miller  r.  Rey-  with   the   propertj%    but   the    trustees 

nolds,  92  Hun,  400   (1895).     Where  a  are  the  parties  to  be  sued.    Falardeau 

note  reads  "We  promise  to  pay,"  etc.,  v.  Boston,  etc.  Assoc,   182  Mass.  405 

and    is    signed    "William    T.    Wallis,  (1903).     Oa  this  subject  of  liability 

President,  Geo.  T.  Smith,  Treasurer,"  see   also   §§  245,    503c,   supra,   on   the 

they  are  liable  personally  to  a  hona  liability  of  trustees;    §  705,  supra,  on 

tide  holder.    First  Nat.  Bank  v.  Stuet-  the     liability     of     promoters;      §  508, 

zer,    80   Hun,   435    (1894);    aff'd,    150  supra,    on    the    liability    of     officers 

N.   Y.    455.      See   also   Keokuk   Falls  of    unincorporated    associations;    and 

Imp.    Co.    V.    Kingsland,    etc.    Co.,    5  §  888,  infra,  on  the  liability  of  com- 

Okla.  32   (1896).     The  president  exe-  mitteemen. 

cuting  an   ordinary  guaranty   in   the  i  First  Nat.  Bank  v.  Wallis,  150  N. 

name  of  the  corporation  without  au-  Y.    455     (1896).      Where    a    note    is 

thority   is   personally   liable    thereon,  signed  by  an  individual  followed   by 

Nelligan  r.  Campbell,  20  N.  Y.  Supp.  the  words  "Prest.  Mt.  Carmel  Lgt.  & 

234    (1892).     The   incorporators  may  Water   Co.,"   and    the    corporate   seal 

be  liable  on   a  note   indorsed  in   the  is  affixed,  the  presumption  is  that  he 

name  of  the  corporation  prior  to  the  is  not  personally  liable  thereon.  Reed 

certificate  of  incorporation  being  filed  v.  Fleming,  209  111.  390   (1904). 

wiLh   the  secretary   of   state   in   Mis-  2  Casco  Nat.  Bank  v.  Clark,  139  N. 

souri,    but    the    allegations    must    be  Y.  307  (1893);  Merchants'  Nat.  Bank 

clear  as  to  the  exact  dates.     Ryland  v.  Clark,  139  N.  Y.  314   (1893). 

V.     Hollinger,     117     Fed.     Rep.     216  3  See  §§  682  and  715-720,  supra.    De 

(1902).     A  note,  reciting  in  its  body  facto  officers  are  not  personally  liable 

that  the  corporation  and   the  under-  on  a  corporate   note   issued   by  their 

signed  promise  to  pay,  is  binding  on  authority.     Potwin  r.  Greenwald,  12." 

the  latter  individually,  they  actually  111.  App.  Rep.  34   (1905). 
having  signed.    Nunnemacher  v.  Poss, 
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even  in  ho7ia  fide  liands.^     But  the  harshness  and  the  inconvenience 

of  this  rule  have  caused  it  to  be  widely  departed  from  and  practi- 
cally abandoned." 

1  Safford  v.  Wyckoff,  4  Hill,  442  20  Fed.  Cas.  1159;  Root  v.  Wallace. 
(1842);  Head  t\  Providence  Ins,  Co.,  4  McLean,  8  (1845);  s.  c,  20  Fed.  Cas. 
2  Cranch,  127  (1804);  Badger  v.  1167.  The  president  cannot  discount 
American  Ins.  Co.,  103  Mass.  244  paper  where  the  charter  requires  the 
(1869);  Dawes  v.  North  River  Ins.  board  to  pass  on  it.  Manderson  v. 
Co.,  7  Cow.  462  (1827);  Hill  v.  Commercial  Bank,  28  Pa.  St.  379 
Manchester,  etc.  Co.,  2  Nev.  &  M.  (1857).  See  also  British  Assur.  Co. 
573  (1833);  s.  c,  5  B.  &  Ad.  866;  v.  Brown,  12  C.  B.  723  (1852);  but 
Corn  Exchange  Bank  v.  Cumberland  here  the  contract,  being  unilateral. 
Coal  Co.,  1  Bosw.  436  (1857).  Where  was  held  not  to  be  within  the  statute; 
the  charter  says  five  shall  constitute  Edwards  r.  Cameron's,  etc.  Co.,  11 
a  quorum  of  directors,  a  mortgage  Eng,  L.  &  Eq.  565  (1852) — an  accept- 
executed  under  the  authority  of  a  di-  ance  of  a  bill;  Halford  v.  Cameron's, 
rectors'  meeting  when  only  four  are  etc.  Ry.,  16  Q.  B.  442  (1851);  An- 
present  is  void.  Holcomb  r.  Bridge  drews,  etc.  Co.  v.  Youngstown,  etc. 
Co.,  9  N.  J.  Eq.  457  (1853).  A  cor-  Co.,  39  Fed.  Rep.  353  (1889).  A  pur- 
porate  deed  not  countersigned  by  th§  chaser  of  stock  in  a  corporation  is 
secretary  as  required  by  statute  is  bound  to  take  notice  of  special  pro- 
void  as  against  a  subsequent  levy  of  visions  in  its  charter  relative  to  lia- 
execution.  Galloway  v.  Hamilton,  68  bility.  Brown  v.  Morton,  71  N.  J.  L. 
Wis.  651    (1887).     Where  the  articles  26    (1904). 

prohibit     a    purchase     on    credit,     a  2  The    custom    of    the    corporation 

vendor  who  knew  it  cannot  recover,  may  have  that  effect.     Barnes  v.  On- 

Hotchin  v.  Kent,  8  Mich.  526    (1860).  tario    Bank,    19    N.    Y.    152     (1859); 

Where  the  charter  prescribes  who  may  Bulkley  r.  Derby  Fishing  Co.,  2  Conn, 

be  the  corporate  agents  for  particular  252    (1817);    Kilgore    v.    Bulkley,    14 

purposes,  the  provision  is  a  limitation  Conn.  362   (1841);   Kenner  v.  Lexing- 

upon   the   power   of   the  corporation,  ton,  etc.  Mfg.  Co.,  91  N.  C.  421  (1884), 

and    it   cannot   appoint   other   agents  holding  also  that  the  provision  must 

for  such  purposes.    Washington  Turn-  be  pleaded;    Witte  r.   Derby   Fishing 

pike  r.  Cullen,  8  Serg.  &  R.  (Pa.)  517,  Co,  2  Conn.  260   (1817).     If  the  cor- 

521    (1822).     And  see  U.  S.  Bank  v.  poration  ratifies  or  receives  the  bene- 

Dandridge,  12  Wheat.  64,  113   (1827);  fits   of   the   contract,   the   contract   is 

Royalton  v.  Royalton  Turnp.  Co.,  14  valid.     Whitney  v.  Union  Trust   Co., 

Vt.    311    (1842);    Union    Turnpike    v.  65  N.  Y.  576  (1875) ;  Curtis  r.  Leavitt, 

Jenkins,   1   Caines,   381,   391    (1803);  15  N.  Y.  9   (1857);   Merchants'  Bank 

Beatty    v.   Marine   Ins.   Co.,   2   Johns,  v.   Central    Bank,    1    Ga.   418    (1846). 

109     (1S07);     Commonwealth    v.    St.  Even  though  the  charter  requires  cor- 

Mary's  Church,  6  Serg.  &  R.  (Pa.)  508  porate  notes  to  be  signed  by  the  presi- 

(1821)  ;  Conro  r.  Port  Henry  Iron  Co.,  dent  and  secretary,  yet  a  note  signed 

12  Barb.  27   (1851);   Re  General,  etc.  by  the  secretary  alone  is  sufficient  if 

Co.,  38  L.  J.   (Ch.)    320   (1869).     See  that  has  been  the  custom  of  the  com- 

also  L.  R.  14  Eq.  507,  where  the  gen-  pany.     Moreover,    a   pledge   of    prop- 

eral   manager  signed   instead   of  two  erty  to  secure  the  note  is  good,  even 

dii'ectors    and    the    secretary.      Time  though  the  note  is  void.    Blanc  r.  Ger- 

notes  are  void  where  the  charter  for-  mania  Nat.  Bank,  114  La.  739  (1905). 

bids  all   except  demand  notes.     Root  Where  the  statute  requires  corporate 

V.  Godard,  3  McLean,  102  (1842);  s.  c,  contracts  to  be  executed  in  a  certain 
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"Acts  done  by  a  corjjoratioii,  wliicli  presuppose  tlie  existence  of 

other  acts  to  make  them  legally  operative,  are  presumptive  proofs 

way,  a  contract  not  so  executed  can-  regarded.  Re  Norwich,  etc.  Co.,  22 
not  be  enforced,  although  probably  a  Beav.  143  (1856),  where  three  direct- 
quantiim  meruit  would  lie.  Curtis  v.  ors  did  not  sign  as  required.  The 
Piedmont,  etc.  Co.,  109  N.  C.  401  provision  in  Pennsylvania  that  cer- 
(1891).  A  hona  fide  purchaser  of  tain  corporations  shall  not  make  cer- 
bonds  is  protected  against  the  defense  tain  contracts  except  in  writing  signed 
that  they  were  issued  illegally  and  in  by  two  directors  does  not  apply  to 
violation  of  statutory  provisions,  the  contracts  made  out  of  the  state,  and 
issue  itself  having  been  authorized,  is  waived  if  the  corporation  sues  on 
Webb  V.  Heme  Bay,  L.  R.  5  Q.  B.  642  the  contract;  and  it  does  not  apply 
(1870).  A  substantial  compliance  to  a  contract  executed  on  one  side, 
with  a  statutory  provision  that  bills  Park,  etc.  Co.  r.  Kelly  Axe  Mfg.  Co., 
of  exchange  must  be  accepted  by  the  49  Fed.  Rep.  618  (1892).  "Where  the 
corporation  in  a  certain  way  is  suffi-  charter  provides  that  property  shall 
cient.  Halford  v.  Cameron's,  etc.  Ry.,  be  purchased  by  five  trustees,  a  pur- 
16  Q.  B.  442  (1851).  In  regard  to  chase-money  mortgage  executed  by  the 
the  method  in  which  New  York  re-  president  and  secretary,  not  sealed 
ligious  corporations  contract  for  the  #vith  the  corporate  seal  and  not  au- 
services  of  the  minister,  see  Landers  thorized  by  the  corporation,  is  void. 
V.  Frank,  etc.  Church,  97  N.  Y.  119  McElroy  v.  Nucleus  Assoc,  131  Pa.  St. 
(1884).  A  statute  requiring  that  no  393  (1890).  A  corporate  lease  not 
contract  shall  be  binding  upon  a  cor-  mala  prohiljita  nor  mala  in  se,  but  in- 
poration  unless  made  in  writing  is  formal  in  that  all  the  statutory  for- 
held  to  refer  wholly  to  contracts  ex-  malities  were  not  complied  with,  sup- 
ecutory.  Foulke  v.  San  Diego,  etc.  ports  an  action  for  past-due  rent. 
Ry.,  51  Cal.  365  (1876);  Renter  v.  Mayor,  etc.  v.  Wylie,  43  Hun,  547 
Electric  Tel.  Co.,  6  El.  &  B.  341  (1887);  aff'd,  122  N.  Y.  663.  But 
(1856).  In  this  case  an  agreement  where  a  statute  prohibited  transfers 
of  the  chairman  was  held  to  have  been  of  securities  over  $1,000  in  value  by 
ratified  by  the  corporation,  though  the  the  cashier,  unless  the  directors  had 
deed  of  settlement  required  the  sig-  previously  authorized,  a  director  tak- 
natures  of  three  directors  to  contracts  ing  such  securities  without  there 
of  the  kind  in  controversy.  Bargate  being  a  previous  authorization  takes 
r.  Shortridge,  5  H.  L.  Cas.  297  (1855).  nothing  by  the  transfer  and  cannot 
Although  the  statute  says  that  deeds  recover  back  what  he  paid  therefor, 
of  a  corporation  shall  be  signed  by  the  corporation  being  in  a  receiver's 
the  president,  yet  signature  by  the  hands.  Gillet  v.  Phillips,  13  N.  Y. 
vice-president  is  sufficient.  Ballard  v.  114  (1855).  Cf.  Atkinson  v.  Roch- 
Carmichael,  83  Tex.  355  (1892).  Al-  ester,  etc.  Co.,  114  N.  Y.  168  (1889). 
though  the  statutes  require  contracts  A  statute  providing  that  the  president 
of  corporations  involving  a  liability  of  and  two  other  members  of  a  corpora- 
over  $100  to  be  in  writing,  and  under  tion  shall  sign  deeds  does  not  exclude 
the  corporate  seal,  or  signed  by  a  the  common-law  method.  Bason  v. 
corporate  officer,  yet  a  person  perform-  King's  Mountain  Min.  Co.,  90  N.  C. 
ing  work  for  the  company  may  sue  417  (1884).  A  statute  requiring  cor- 
on  a  quanUim  meruit.  Roberts  v.  porate  contracts  for  over  $100  to  be 
Deming,  etc.  Co.,  Ill  N.  C.  432  (1892).  in  writing  does  not  apply  to  executed 
A  charter  provision  as  to  certain  offi-  contracts.  Clowe  v.  Imperial,  etc.  Co., 
cers  signing  documents  may  be  dis-  114  N.  C.  304  (1894).    Where  the  char- 
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of  the  latter."  *     A  mortgagee  is  not  bound  to  inquire  into  tlio  ol>- 
servancc  of  the  rules  and  regulations  of  the  comj^any  relative  to  tlio 

ter  prohibits  the  directors  making  a    And  in  general  the  ordinary  contracts 


contract  for  over  $250,  unless  a  stock- 
holders' meeting  authorizes  the  same, 
a  contract  for  $2,000  without  such  au- 
thorization is  void.     Georgetown,  etc. 
Co.  V.  Central,  etc.  Co.,  34  S.  W.  Rep. 
435    (Ky.   1896).     A  provision  in  the 
charter  that  contracts  beyond  a  cer- 
tain amount  must  be  executed   in   a 
certain   way,   or  else  ratified   by  the 
board  of  directors,  is  satisfied  if  all 
of  the  directors  assent  to  the  contract. 
New    York,    etc.    Co.   v.   Metropolitan 
Inv.    Co.,    10    N.    Y.    App.    Div.    342 
(1896).    Although  a  corporate  debt  is 
not  incurred  with  the  formalities  re- 
quired   by    statute,    yet   acquiescence 
therein    by    a    stockholder    bars    any 
complaint  by  him.     Manhattan  Hard- 
ware Co.  V.  Phalen,   128   Pa.   St.   110 
(1889).    A  statute  providing  that  con- 
tracts signed  by  the  president  shall 
bind   the   company   does  not  prevent 
the  company  being  bound  by  an  oral 
contract.    St.  Joseph,  etc.  Co.  v.  Globe, 
etc.  Co.,  156  Ind.  665   (1901).     Where 
the  president  has  authority  to  make 
contracts,  a  secret  agreement  between 
him    and    the    stockholders    that    he 
would  not  make  certain  contracts  is 
not    binding    on    a    stranger    dealing 
with     the     corporation.       Heinze     v. 
South,  etc.   Co.,   109   Wis.   99    (1901). 
A  deed  of  corporate  land  made  by  the 
president   under   his   own   name    and 
seal    is   good   when    the   statute   said 
"the  deed  of  the  president."     Warner 
r.  Mower,  11  Vt.  385  (1839).    But  see 
Isham    V.    Bennington,     19    Vt.     230 
(1847),   where   the   deed   was   signed 
by  the  president  and  failed  to  recite 
a  resolution  authorizing  it,  and  was 
held   void.     A   statute    authorizing  a 
corporation  to  convey  real  estate  by 
an   agent  appointed   for  the   purpose 
does  not  exclude  other  means  of  con- 
veyance, as  by  its  officers.     Morris  v. 
Keil,  20  Minn.  531   (1874),  where  the 
deed    was   by    a   foreign   corporation. 
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of  the  company  may  be  made  without 
observing  this  statutory  provision  as 
to  what  officers  shall   contract.     Me- 
chanics' Bank  v.  Bank  of  Columbia,  5 
Wheat.  326    (1820);   Prince  of  Wales 
Ass.  Co.  V.  Harding,  EL,  Bl.  &  E.  183 
(1857);  Rockwell  v.  Elkhorn  Bank,  13 
Wis.  653    (1861);   Merrick  v.  Burling- 
ton Plank-Road,  11  Iowa,  74   (1860); 
Dana  v.   Bank   of   St.   Paul,   4   Minn. 
385    (1860);    De    Groff    v.    American 
Linen  T.   Co.,   21   N.   Y.   124    (1860); 
Creswell  v.   Lanahan,    101   U.   S.   347 
(1879);  Kelley  v.  Mayor  of  Brooklyn, 
4  Hill,  263  (1843);  Moreland  v.  State 
Bank,  1  111.  263   (1828);   South  Caro- 
lina Bank  v.  Hammond,  1  Rich.  L.  (S. 
C.)    281    (1845);    Boisgerard  v.  N.  Y. 
etc.  Co.,  2  Sandf.  Ch.  23   (1844).     See 
also  Merritt  v.  Lambert,   Hoffm.   Ch. 
166    (1840),  where  title  to   land   was 
taken  in  the  president's  name  instead 
of  the  company's.    Cf.  Farmers'  Loan, 
etc.  Co.  V.  Carroll,  5  Barb.  613  (1849). 
See  also  Fountaine  v.  Carmarthen  Ry., 
L.  R.  5  Eq.  316   (1868),  where  no  pre- 
vious authorization  by  the  stockhold- 
ers was  obtained;  Agar  v.  Athenajum, 
etc.  Soc,  3  C.  B.   (N.  S.)   725   (1858), 
where  a  seal   was  required  but  was 
omitted;    Lindley,  Companies,  p.   160. 
1  Demings   r.    Supreme   Lodge,    131 
N.  Y.  522  (1892).     See  also  Campbell 
V.  Argenta,  etc.   Co.,   51  Fed.  Rep.   1 
(1892).     A  bona  fide  purchaser  of  a 
negotiable    corporation    bond    is    pro- 
tected  in  assuming  that  the   acts  of 
the   corporation    and    relating    to    its 
management  in  the  issue  of  the  bonds 
have    been   complied    with.     Hacken- 
sack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548   (1883);   Connecticut,  etc.  Ins. 
Co.  r.  Cleveland,  etc.  R.  R.,  41  Barb. 
9    (1863);   aff'd,  4  T.  &  C.  251,  where 
the  defense  was  set  up  that  the  stock- 
holders had  not  voted  on  the  matter, 
as    required    by   statute.       The    court 
held  that  the  regular  execution  of  the 
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call  of  meetings.^  Where  the  seal  of  the  company  has  been  affixed 
to  a  mortgage  by  the  secretary,  the  mortgagee  need  not  inquire 
■whether  a  qiiornm  of  the  directors  was  present  at  the  meeting  and 
authorized  the  mortgage,  nor  whether  the  secretary  was  duly  author- 
ized to  affix  the  seal,  the  court  upholding  the  mortgage,  although  a 
quorum  was  not  present  when  it  was  authorized.^    Again,  where  a 


corporate    pov/ers    was    conclusively  i  Ashley  "Wire  Co,  v.  Illinois  Steel 

presumed  in  favor  of  'bona  fide  hold-  Co.,    164    111.    149    (1896).     Where    a 

ers.     Purchasers  are  not  affected  by  mortgage  is  approved  by  all  the  stock 

informalities  in  the  notice  of  and  the  except  two  shares,   it  is  good   as   an 


conducting  of  meetings.  Fountaine  v. 
Carmarthen  Ry.,  L.  R.  5  Eq.  316 
(1868).     It  has  been  held  that  a  pur- 


equitable  mortgage,  even  though  the 
meeting  of  stockholders  authorizing 
it  was  not  called  by  advertisement  as 


chaser    of    corporate    securities    may    required  by  statute.    Central  Trust  Co. 


safely  assume  that  all  charter  require- 
ments in  regard  to  votes  relative  to 


V.   Bridges,  57  Fed.  Rep.  753    (1893). 
Even  though  the  statutory  notice  of 


the  securities  have  been  complied  a  stockholders'  meeting  is  not  given, 
with.  Royal  British  Bank  v.  Tur-  a  mortgage  authorized  by  the  board  of 
quand,  6  El.  &  B.  327  (1856) ;  Colonial    directors  elected  at  such  a  meeting  is 

legal,  where  the  corporation  receives 
the  benefit  therefrom,  without  any 
stockholder  objecting.      Atlantic,  etc. 


Bank  V.  Willan,  L.  R.  5  P.  C.  417 
(1874) ;  London,  etc.  Ry.  v.  M'Michael, 
5   Exch.   855    (1850),  where  the   com- 


pany sued  for  subscriptions;  Zabriskie  Co.  v.   The  Vigilancia,   73   Fed.   Rep. 

r.  Cleveland,  etc.  R.  R.,  23  How.  381  452   (1896).    Although  the  statute  re- 

(1859),    where    the    stockholders    ac-  quires  three  directors,   who   shall   be 

quiesced.     See  also  Bank  of  U.  S.  v.  stockholders,     and     one    assigns    his 

Dandridge,  12  Wheat.  64  (1827).    But  stock,  and  the  other  two  authorize  and 

compare    the    cases    under    the    New  execute    a   corporate   mortgage    at    a 

York    statute    requiring    the    written  meeting   held   without   notice    to   the 

consent  of  stockholders  before  a  mort-  other,  yet  the  mortgagee,  having  no 

gage  can  be  made  by  certain  corpora-  knowledge  of  these  facts,  is  protected, 

tions.      §  779,   infra.      See   also    §  808,  Kuser    v.   Wright,    52   N.   J.   Eq.    825 

infra.    Where  directors  have  power  to  (1895),    rev'g   Wright    v.    First   Nat. 


bind  the  company,  "but  certain  pre- 
liminaries   are    required    to    be    gone 


Bank,  52  N.  J.  Eq.  392  (1894). 

2  County,  etc.   Bank  v.  Rudry  Mer- 


through  on  the  part  of  the  company  thyr,  etc.   Co.,    [1895]    1  Ch,   629.     A 

before  that  power  can  be  duly  exer-  mortgagee  is  chargeable  with  knowl- 

cised,    then    the    person    contracting  edge  of  the  fact  that  the  statute  re- 

with  the  dii'ectors  is  not  bound  to  see  quired   three   directors,   and   that  the 

that  all  these  preliminaries  have  been  company  only  had  two  directors  when 

observed."     Re  Land  Credit,  etc.  Co.,  the  mortgage  was  authorized.    Wright 

L.  R.  4  Ch.  460  (1869),  where  bills  of  v.  First  Nat.  Bank,  52  N.  J.  Eq.  392 

exchange  had  been  issued  and  the  di-  (1894).     It  is  no  defense  to  a  raort- 

rectors  knew  it  and  acquiesced.  Where  gage    that    the    directors   authorizing 

the   statute   requires    the    consent   of  it  were  irregularly  elected,  the  stock- 

the  court  to  a  mortgage,  the  mortgage  holders    having    acquiesced.      Savage 

cannot  be  foreclosed  if  such  consent  v.   Miller,    56    N.    J.    Eq.    432    (1897). 

was  not  obtained.     Dudley  v.  Congre-  A  mortgagee  need  not  inquire  whether 

gation  of  St.  Francis,  N.  Y.  L.  J.,  Sept.  a  resolution  of  the  directors  authoriz- 

2,  1891;  s.  c,  138  N.  Y.  451  (1893).  ing  a  mortgage,  and  recited  therein, 

§354 


en.  xliil] 


HOW  CORPORATE  CONTRACTS  ARE  MADE. 


[§  725. 


person  sells  land  to  a  company  relying  on  a  resolution  certified  to 
by  the  ofticers  to  the  effect  that  the  purchase  had  been  duly  author- 
ized, the  company  cannot  afterwards  repudiate  the  purchase  on  the 
ground  that  the  directors'  meeting  was  irregular  and  no  quorum 
prosc^nt.^ 

The  supreme  court  of  the  United  States  lays  do^vn  the  rule  as 
follows:  "One  who  takes  from  a  railroad  or  business  corporation 
in  good  faith,  and  without  actual  notice  of  any  inherent  defect,  a 
neg-otiable  obligation  issued  by  order  of  the  board  of  directors, 
signed  by  the  president  and  secretary  in  the  name  and  under  the 
seal  of  the  corporation,  and  disclosing  upon  its  face  no  want  of  au- 
thority, has  the  right  to  assume  its  validity,  if  the  corporation  could, 
by  any  action  of  its  officers  or  stocklioldcrs,  or  of  both,  have  author- 
ized the  execution  and  issue  of  the  obligation."  ^ 

These  rules,  however,  do  not  apply  to  usurpations  of  authority  by 
corporate  officers.  As  already  explained,  the  authority  of  the  presi- 
dent, secretary  and  treasurer  and  other  officers  to  make  contracts 


has  been  actually  passed  by  them. 
Manhattan  Hardware  Co.  v.  Roland, 
128  Pa.  St.  119  (1889).  Where  a  mort- 
gage on  its  face  has  been  regularly  ex- 
ecuted it  is  not  necessary  in  a  fore- 
closure suit  to  prove  a  resolution  of 
the  board  of  directors  authorizing  it, 
proof  of  delivery  and  the  payment  of 
consideration  to  the  corporation  hav- 
ing been  given.  Reed  v.  Helois,  etc. 
Co.,  64  N.  J.  Eq.  231  (1903).  See  also 
§§  768,  808,  i7ifra,  and  §  712,  supra. 

1  Montreal,  etc.  Co.  v.  Robert,  [1906] 
A.  C.  196. 

2  Louisville,  etc.  Ry.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  573  (1899), 
the  court  saying  also  that  the  records 
of  the  corporation  and  its  board  of 
directors  are  private  records  which  a 
person  dealing  with  the  corporation  is 
not  bound  to  inspect  as  he  would  be 
bound  in  case  of  a  public  record. 

A  bona  fide  purchaser  of  corporate 
bonds  is  entitled  "to  presume  that  all 
necessary  preliminaries  not  required 
to  be  a  matter  of  public  record  have 
been  properly  performed,"  and  hence 
it  is  no  defense  that  the  directors  met 
out  of  the  state  when  they  authorized 
the  mortgage  securing  the  issue. 
Schultze  V.  Van  Doren,  64  N.  J.  Eq. 


465    (1902).     Where  the  board  of  di- 
rectors have  power  to  borrow  money 
and  issue  debentures,  and  a  debenture 
is  issued  in  due  form  on  its  face,  a 
iona  fide  holder  thereof  is  protected, 
although   the  company  had   not  been 
fully  organized  and  no  directors  had 
been    appointed    and    no    resolutions 
passed  by  them.     Duck  v.  Tower,  etc. 
Co.,    [1901]    2   K.    B.   314.     Where   a 
person  loans  money  to  a  corporation 
and  pays  it  over  to  the  secretary  and 
takes    the   note    of   the   company   ex- 
ecuted by  the  president  and  secretary, 
the   note   is  good,   even   though   they 
took  the  money  and  used  it  to  pay  for 
stock  in  another  corporation.     Allen 
V.  West  Point,  etc.  Co.,  132  Ala.  292 
(1902).      Where    the    secretary    and 
treasurer   and    a   director   have   been 
allowed   to   transact   the   business   of 
the  company  and  they  borrow  money 
for  the  company  and   give  the  com- 
pany's  bond   and   mortgage   therefor, 
and  produce  a  certified  copy  of  a  reso- 
lution   passed    by    the    board    of    di- 
rectors, the  lender  may  rely  on  such 
certified   copy,  even   though   it  after- 
wards turns  out  to  have  been  unau- 
thorized.   Hutchison  v.  Rock  Hill,  etc. 
Co..  65  S.  C.  45  (1902). 
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for  the  corporation  is  exceedingly  limited.^  They  must  have  special 
authority  from  the  board  of  directors.  Hence  the  mere  fact  that 
they  have  signed  the  corporate  name  to  a  contract  and  affixed  the 
corporate  seal  does  not  make  the  instrument  binding  on  the  cor- 
poration. It  raises  a  presumption,^  but  this  iiresumption  may  be 
overthrown.  Consequently  it  is  difficult  to  lay  do^vn  definite  rules 
as  to  when  a  corporation  is  and  when  it  is  not  bound  by  a  contract 
which  apparently  has  been  regularly  executed  by  the  corporation 
through  its  proper  officers.  The  tendency  is  to  hold  the  corporation 
liable,  inasmuch  as  it  selects  its  own  officers  and  should  be  to  a  cer- 
tain extent  responsible  for  their  acts  in  signing  the  corporate  name 
and  attaching  the  corporate  seal  to  contracts.  Where  the  charter 
provides  that  certain  contracts  may  be  made  only  after  an  act  has 
been  performed  by  the  company,  a  third  person  may  rely  on  the  com- 
pany's representation  that  tli«  act  has  been  done.^  A  by-law  requir- 
ing that  contracts  be  made  only  by  certain  officers,  or  that  certain 
formalities  shall  be  observed,  is  of  little  avail  as  against  outside 
parties.  Persons  contracting  with  the  corporation  are  not  bound 
to  know  of  the  by-law,  and  the  courts  are  reluctant  to  invalidate  a 
contract  by  reason  of  it.* 


1  See  §§  712-720,  supra. 

2  See  §  722,  supra. 

3  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548  (1883),  where  bonds 
were  to  be  issued  only  after  a  certain 
amount  of  the  capital  stock  had  been 
paid  in;  Royal  British  Bank  r.  Tur- 
quand.  5  El.  &  B.  248  (1855),  aff'd,  6 
El.  &  B.  327,  where  a  resolution  was 
to  precede  all  contracts.  See  also  Ex 
parte  American,  etc.  Co.,  3  De  G.,  J.  & 
S.  147  (1865),  and  Prince  of  Wales 
Ass.  Co.  V.  Harding,  El.,  Bl.  &  E.  183 
(1857).  See  also  Akin  v.  Blanchard, 
32  Barb.  527  (18G0) ;  Kingsley  v.  New 
England,  etc.  Ins.  Co.,  62  Mass.  393 
(1851);  Union,  etc.  Ins.  Co.  v.  White, 
106  111.  67  (1883);  Irvine  v.  Union 
Bank  of  Australia,  L.  R.  2  App.  Cas. 
366  (1877). 

4  Fay  V.  Noble,  66  Mass.  1  (1853); 
Ten  Broeck  v.  Winn,  etc.  Co.,  20  Mo. 
App.  19  (1885);  Walker  v.  Wilming- 
ton, etc.  R.  R.,  26  S.  C.  80  (1887); 
Bank  r.  Cresson,  12  Serg.  &  R.  (Pa.) 
306  (1825);  Manville  r.  Belden,  etc. 
Co.,    17  Fed.  Rep.  425  (1883);  Morrill 


V.  Segar,  etc.  Co.,  32  Hun,  543  (1884) ; 
Samuel  i\  Holladay,  1  Woolw.  400 
(1869);  s.  c,  21  Fed.  Cas.  306;  Me- 
chanics' Bank  v.  Smith,  19  Johns.  115 
(1821).  A  bona  fide  pledgee  of  a  cer- 
tificate of  stock  is  not  bound  to  know 
that  the  corporation  has  a  by-law 
giving  it  a  lien  on  the  stock  for  the 
debts  of  the  stockholder  of  record. 
Just  V.  State  Sav.  Bank,  132  Mich.  600 
(1903).  A  pledgee  or  transferee  of 
a  certificate  of  stock  is  not  bound  to 
take  notice  of  a  by-law  giving  the  cor- 
poration a  lien  on  the  stock  unless  the 
by-law  appears  on  the  face  of  the  cer- 
tificate. Bank  of  Culloden  v.  Bank 
of  Forsyth,  120  Ga.  575  (1904).  The 
superintendent  of  a  water-works 
company  has  inherent  authority  to 
give  special  rates  as  to  water  and 
the  company  is  bound,  even  though 
there  was  a  by-law  limiting  his  au- 
thority, which  by-law,  however,  is 
not  known  to  the  other  party  to  the 
contract.  Milledgeville,  etc.  Co.  v. 
Edwards.  121  Ga.  555  (1904).  A  lien 
created  by  articles  of  association  of  a 
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A  limitation  by   by-kw  that  no  corporate  liability   shall  be  in- 
curred unless  expressly  authorized  by  the  directors  does  not  inval- 


bank,  being  the  same  as  by-laws,  is 
not  good  as  against  a  hona  fide 
pledgee  of  the  certificate  of  stock 
where  the  certificate  does  not  refer  to 
such  articles  of  association  nor  to 
the  lien.  Lyman  i\  State  Bank,  etc., 
81  N.  Y.  App.  Div.  367  (1903);  aff'd, 
179  N.  Y.  577.  A  person  taking  a 
lease  from  the  corporation,  repre- 
sented by  its  president,  who  had  been 
allowed  to  make  leases  without  action 
of  the  board  of  directors,  is  not  bound 
to  know  that  the  by-laws  limited  the 
powers  of  the  president.  Pine,  etc. 
Corporation  v.  Columbia,  etc.  Co.,  106 
Va.  810  (1907).  By-laws  limiting 
power  are  not  notice.  Rosenbaum  v. 
Gilliam,  101  Mo.  App.  126  (1903). 
Even  though  a  by-law  requires  notes 
to  be  signed  by  the  president  and 
countersigned  by  the  secretary  and 
treasurer,  yet  if  they  are  signed  by 
the  latter  two  and  endorsed  by  the 
president  individually  that  is  suffi- 
cient. Johnson  v.  Waxelbaum  Co.,  58 
S.  E.  Rep.  56  (Ga.  1907).  A  pur- 
chaser of  goods  from  the  manager  of 
sales  of  a  manufacturing  company  is 
not  bound  to  know  of  the  restrictions 
on  his  authority  by  the  by-laws.  Bar- 
ber V.  Stromberg,  etc.  Co.,  116  N.  W. 
Rep.  157  (Neb.  1908).  A  person  con- 
tracting with  a  corporation  is  not 
bound  to  know  that  a  by-law  requires 
that  corporate  contracts  of  a  certain 
kind  shall  be  approved  by  the  board  of 
directors.  Barnes  v.  Black  Diamond 
Coal  Co.,  101  Tenn.  354  (1898).  A 
person  contracting  with  a  corporation 
is  not  bound  to  take  notice  of  a  by- 
law requiring  the  approval  of  the 
president.  Allison  v.  Tennessee,  etc. 
Co.,  46  S.  W.  Rep.  348  (Tenn.  1897). 
A  corporation  which  indorses  a  note 
and  obtains  the  money  thereon  cannot 
defend  against  the  indorsement  on  the 
ground  that  it  was  not  made  strictly 
in  accordance  with  its  by-laws.  First 
Nat.  Bank,  etc.  v.  Eureka,  etc.  Co.,  123 


N.  C.  24  (1898).  A  by-law  requiring 
certain  corporate  instruments  to  be 
approved  by  the  stockholders  before 
being  executed  does  not  apply  to  an 
assignment  for  the  benefit  of  cred- 
itors. Goetz  V.  Knie,  103  Wis.  366 
(1899).  Even  though  the  by-lawa 
require  the  president  and  treasurer 
to  sign  notes,  yet  if  the  president  and 
secretary  have  been  accustomed  to 
sign  such  notes,  the  notes  so  signed 
are  valid  and  may  be  enforced.  Prod- 
uce, etc.  Co.  V.  Bieberbach,  176  Mass. 
577  (1900).  A  person  contracting 
with  a  corporation  is  not  bound  to 
know  that  a  by-law  requires  that  cor- 
porate contracts  of  a  certain  kind 
shall  be  approved  by  the  board  of  di- 
rectors. Barnes  v.  Black  Diamond 
Coal  Co.,  101  Tenn.  354  (1898).  A  per- 
son who  receives  in  good  faith  a  note 
of  the  corporation  is  not  bound  to 
know  that  a  by-law  required  the  ap- 
proval of  two  members  of  the  execu- 
tive committee  to  such  note.  Lyndon 
Sav.  Bank  v.  International  Co.,  75  Vt. 
224  (1903).  A  by-law  limiting  the 
authority  of  an  officer  is  not  notice 
to  a  purchaser  from  such  officer.  Do- 
mestic, etc.  Assoc.  V.  Guadiano,  195 
111.  222  (1902).  A  company  is  bound 
by  the  customary  contracts  of  its  gen- 
eral freight  agent  though  he  does  not 
obtain  the  approval  of  the  president 
as  required  by  the  by-laws.  Medbury 
V.  New  York,  etc.  R.  R.,  26  Barb.  564 
(1858).  Contra,  Susquehanna  Ins. 
Co.  V.  Perrin,  7  Watts  &  S.  (Pa.)  348 
(1844).  A  by-law  that  contracts  for 
over  a  year  can  be  made  by  the  di- 
rectors only  does  not  bind  a  person 
who,  without  knowledge  thereof, 
makes  a  longer  contract  with  the  gen- 
eral manager.  Moyer  v.  East  Shore 
Term.  Co.,  41  S.  C.  300  (1894).  The 
treasurer  cannot  make  a  corporate 
note  good  by  his  sole  signature  where 
the  by-laws  require  the  signature  of 
the  president  also.    Re  Millward-ClifE 
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idate  corporate  contracts  made  by   agents   acting  "within   the   ap- 
parent scope  of  the  agency."  ^ 


Cracker  Co.,  161  Pa.  St.  157  (1894). 
A  by-law  requiring  contracts  to  be 
signed  by  a  certain  officer  does  not  in- 
validate a  contract  signed  by  another 
officer  if  the  party  contracting  had  no 
knowledge  of  the  by-law.  Smith  v. 
Martin,  etc.  Co.,  19  N.  Y.  Supp.  2S5 
(1892).  If  the  company  receives  the 
money  on  a  note  with  knowledge,  it 
cannot  set  up  that  the  note  was  not 
signed  by  the  treasurer  as  required 
by  the  by-laws.  Grant  v.  Treadwell 
Co.,  1  N.  Y.  App.  Div.  367  (1896).  The 
failure  of  the  treasurer  to  sign  a  note 
as  required  by  the  by-laws  does  not 
avoid  the  note  in  bona  fide  hands. 
National  Spraker  Bank  v.  Treadwell 
Co.,  80  HuQ,  363  (1894).  The  genei-al 
manager  may  sell  a  part  of  the 
product,  even  though  a  by-law  re- 
quires the  consent  of  the  president. 
Cone  r.  Empire  Plaid  Mills,  12  N.  Y. 
App.  Div.  314  (1896).  Although  the 
by-laws  require  the  secretary  to  sign 
notes,  yet,  if  the  treasurer  is  ac- 
customed to  sign  them,  notes  signed 
by  him  are  good.  Milbank  v.  De 
Riesthal,  82  Hun,  537  (1894).  So  also 
as  to  notes  signed  by  the  president 
only  when  the  by-laws  require  the 
treasurer  to  sign  also.  Grant  v.  Tread- 
well Co.,  82  Hun,  591  (1894).  A  per- 
son contracting  with  a  corporation  is 
not  bound  to  know  that  a  by-law  pro- 
hibits the  officers  from  borrowing 
money  except  by  order  of  the  board  of 
directors.  Arapahoe,  etc.  Co.  v.  Stev- 
ens, 13  Colo.  534  (1889).  A  by-law 
that  all  notes  shall  be  made  to  the 
order  of  the  company  may  be  disre- 
garded. Stewart  v.  St.  Louis,  etc.  R. 
R.,  41  Fed.  Rep.  736  (1887).  Secret 
instructions  limiting  the  apparent 
iwwer  of  a  general  manager  to  con- 
tract do  not  affect  strangers.  Benesch 
V.  John  Hancock,  etc.  Co.,  11  N.  Y. 
Supp.  348  (1890).  Officers  intrusted 
with  thje  management  of  the  corporate 
business  are  general  agents,  and  pri- 


vate restrictions  imposed  by  the  cor- 
poration are  immaterial  against  third 
persons  acting  on  the  faith  of  the 
agency.  Grafius  v.  Land  Co.,  3  Phila. 
447  (1859).  Where  the  by-laws  pro- 
vided that  no  contract  of  the  corpora- 
tion involving  a  liability  of  over  $500 
shall  be  voted  unless  signed  by  the 
president  and  treasurer  and  sealed 
with  the  corporate  seal,  a  lease  to  the 
corporation  on  a  rental  of  over  $500, 
and  signed  by  the  president  alone,  was 
held  to  be  void.  In  this  case  it  seems 
that  no  proof  of  even  an  apparent  au- 
thority of  the  president  was  given. 
Bohm  v.  Loewer's,  etc.  Co.,  9  N.  Y. 
Supp.  514  (1890) ;  Johnston  v.  Milwau- 
kee, etc.  Co.,  46  Neb.  480  (1895).  A 
by-law  limiting  the  debts  of  the  com- 
pany is  waived  where  such  excess  of 
debt  is  reported  to  the  stockholders 
and  acquiesced  in  by  them.  The  by- 
law does  not  bind  strangers  who  do 
not  know  of  it.  Underbill  v.  Santa 
Barbara,  etc.  Co.,  93  Cal.  300  (1892). 
The  question  of  the  regularity  of  the 
action  of  corporate  agents  and  officers 
in  making  contracts,  and  more  es- 
pecially of  waiving  provisions  in  con- 
tracts in  violation  of  the  rules,  has 
frequently  arisen  in  insurance  policies 
where  provisions  have  been  waived 
orally  or  without  the  consent  of  speci- 
fied officers.  Carrugi  v.  Atlantic,  etc. 
Co.,  40  Ga.  135  (1869).  An  insurance 
policy  is  good  although  not  sealed  and 
without  a  clause  exempting  the  stock- 
holder from  liability  as  required  by 
the  by-laws.  Ke  Atheneeum,  etc.  Soc, 
4  K.  &  J.  549  (1858).  The  same  ques- 
tion has  also  arisen  in  regard  to  the 
contracts  of  municipal  corporations. 
1  Rathbun  r.  Snow,  123  N.  Y.  343 
(1890).  A  by-law  prohibiting  any 
officer  from  creating  any  liability,  ex- 
cept by  direct  authority  of  the  board 
of  directors,  is  not  binding  on  a  per- 
son who  deals  with  the  officers  with- 
out   notice    of    such    by-law.      Lake 
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A  by-law  requiring  the  signature  of  the  secretary  to  notes  issued 
by  the  corporation  dcn^s  not  bind  a  person  taking  a  note  without 
actual  knowledge  of  the  by-law,  especially  where  it  has  been  long 
in  disuse.*  A  party  contracting  with  a  corporation  is  not  bound 
to  know  of  restrictions  in  the  by-laws  as  to  the  method  of  author- 
ieing  and  executing  contracts,  nor  is  he  bound  to  ttiko  notice  that  a 
quorum  of  the  directors  was  not  present  when  the  act  was  author- 
ized.^ 

A  constitutional  and  statutory  provision  that  debts  shall  be  in- 
curred only  upon  a  vote  of  the  stockholders  does  not  apply  to  ordi- 
nary business  debts.^  This  subject  of  statutory  or  by-law  require- 
ments that  the  stockholders  shall  assent  to  the  issue  of  obligations  is 
considered  elsewhere.*     A  written  statement  on  a  contract  that  the 


Street,  etc.  R.  R.  v.  Carmichael,  184 
111.  348   (1900). 

1  Martin  v.  Niagara,  etc.  Co.,  122  N. 
Y.  165  (1890).  Even  though  by  reso- 
lution of  the  board  of  directors  the 
signature  of  the  general  manager  is 
necessary  to  a  note  and  the  treasurer 
forges  such  signature,  yet  if  the  sec- 
retary attaches  the  seal  and  attests 
to  the  same,  the  note  is  good  in  bona 
fide  hands.  Merchants',  etc.  Co.  v. 
Lufkin,  etc.  Bank,  34  Tex.  Civ.  App. 
551  (1904). 

2  County,  etc.  Bank  v.  Rudry  Mer- 
thyr,  etc.  Co.,  [1895]  1  Ch.  629.  See 
also  §  808,  infra. 

3  Manhattan  Hardware  Co.  v.  Pha- 
len,  128  Pa.  St.  110  (1889).  Under  a 
charter  power  to  receive,  in  payment 
for  stock,  property  "for  the  advance- 
ment of  the  purposes  for  which"  the 
corix)ration  was  organized,  a  trust 
company  may  receive  stock  in  a  sav- 
ings association;  and  even  though  by 
statute  the  payment  of  stock  by  prop- 
erty must  first  be  authorized  by  the 
stockholders,  yet  if  the  corporation 
receives  the  stock  and  pledges  it  and 
receives  a  dividend  thereon  and  re- 
tains it  two  years  until  it  depreciates 
in  value,  it  cannot  then  repudiate  the 
transaction.  Southern  Trust  Co.  r. 
Yeatman,  130  Fed.  Rep.  798  (1904); 
aff'd,  134  Fed.  Rep.  810.  Where  a  com- 
pany takes  over  the  property  of  an- 
other company  and  the  president  deliv- 


ers goods  in  payment  of  debts  of  the 
latter  with  the  knowledge  and  consent 
of  the  officers  and  directors  of  the 
purchasing  company,  such  payments 
are  legal,  and  the  statutes  of  Penn- 
sylvania where  such  corporations  ex- 
isted, requiring  stockholders'  consent 
to  the  incurring  of  debts,  do  not  apply. 
Curtis  V.  Natalie,  etc.  Co.,  89  N.  Y. 
App.  Div.  61  (1903);  aff'd,  181  N.  Y. 
543. 

4  See  §  808,  itifra.  Even  though  a 
statute  authorizing  one  railroad  cor- 
poration to  guarantee  the  bonds  of 
another  corporation  provides  that 
such  guaranty  shall  be  made  only 
upon  a  petition  of  a  majority  in  in- 
terest of  the  stockholders  of  the  for- 
mer, yet  if  the  guaranty  is  actually 
executed  by  order  of  the  board  of  di- 
rectors without  any  such  petition,  a 
bona  fide  purchaser  of  the  bonds  may 
enforce  such  guaranty,  but  a  pur- 
chaser with  notice  cannot  enforce  such 
guaranty.  Louisville,  etc.  Ry.  r. 
Louisville  Trust  Co.,  174  U.  S.  552 
(1899),  the  court  saying:  "The  dis- 
tinction between  the  doing  by  the  cor- 
poration of  an  act  beyond  the  scope  of 
the  powers  granted  to  it  by  law,  on  the 
one  side,  and  an  irregularity  in  the 
exercise  of  the  granted  powers,  on 
the  other,  is  well  established,  and  has 
been  constantly  recognized  by  this 
court." 
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corporation  will  not  be  liable  for  misrepresentations  of  agents  is 
binding,  unless  it  is  sbown  that  the  corporation  received  the  money 
with  knowledge  of  such  misrepresentations.^ 


C.  ADMISSIONS  OF  AND  NOTICE  TO  THE  VARIOUS  OFFICERS  AND  AGENTS 

OF  A  CORPORATION.  , 


V. 


;26.  Admissions  and  declarations  of  a  director,  president, 
cashier,  general  manager,  treasurer,  agent,  or  stockholder  as  regards 
the  corporation. — This  subject  is  closely  identified  with  the  ques- 
tions discussed  in  preceding  sections.  If  a  particular  officer  or  agent 
has  power  to  represent  or  contract  for  a  corporation,  he  may  in  most 
cases  bind  the  company  by  his  admissions  or  declarations  in  r^ard 
thereto.     But  his  power  to  do  so  must  be  shown. 

The  law  is  clear  that  the  admissions  of  a  stockholder  do  not 
bind  the  corporation.^  The  board  of  directors  acting  as  a  board 
may  bind  the  company  by  admissions  and  declarations,  but  a  single 
director  camiot  do  so  except  as  a  special  agent  of  the  company.^ 


1  Butler  V.   Standard,   etc.   Co.,   122 
Ga.  371  (1905). 

2  Polleys  V.  Ocean  Ins.  Co.,  14  Me. 
141  (1837) ;  Mitchell  v.  Rome  R.  R.,  17 
Ga.  574,  586  (1855);  Fairfield,  etc. 
Co.,  r.  Thorp,  13  Conn.  173  (1839); 
Re  Kip.  1  Paige,  601  (1829);  Soper  v. 
Buffalo,  etc.  R.  R.,  19  BaPb.  310 
(1855) ;  Hartford  Bank  v.  Hart,  3  Day 
(Conn.),  491,  495  (1807);  Morrell  v. 
Dixfield,  30  Me.  157  (1849) ;  City  Bank 
r.  Bateman,  7  Har.  &  J.  (Md.)  104 
(1826);  Magill  v.  Kauffman,  4  Serg.  & 
R.  (Pa.)  317,  321  (1818);  Stewart  v. 
Huntington  Bank,  11  Serg.  &  R.  (Pa.) 
267,  269  (1824);  Hosack  v.  College  of 
Physicians,  5  Wend.  547  (1830) ;  N.  Y. 
Code  Civ.  Pro.,  §839;  Angell  &  A. 
Corp.,  §§  309,  657-660;  1  Phill.  Ev.  487, 
note  134,  saying,  "the  admissions  of 
corporators  or  quasi-corporators  in  the 
United  States  are  received  or  rejected 
upon  much  the  same  principle  as  gov- 
erns in  respect  to  admissions  of 
agents."  The  frequently  cited  case  of 
Hartford  Bank  v.  Hart,  3  Day 
(Conn.),  491,  495  (1807),  where  it 
was  offered  to  prove  that  the  president 
and  directors  of  a  bank  knew  when 
they   discounted   a  note   that   the   in- 


dorsement was  forged,  and  to  prove 
this  by  the  confessions  of  said  presi- 
dent and  directors,  held,  that  the  evi- 
dence was  inadmissible.  The  admis- 
sions of  a  stockholder  may  be  admis- 
sible as  against  him,  but  not  as 
against  others.  Starr,  etc.  Ass'n  v. 
North,  etc.  Ass'n,  77  Conn.  83  (1904). 
3  Magill  V.  Kauffman,  4  Serg.  &  R. 
(Pa.)  317  (1818),  holding  that  while 
acts  and  declarations  of  trustees  and 
agents  of  the  congregation  in  their 
official  capacities  are  evidence  against 
those  whom  they  represent,  yet  their 
statements  made  not  in  the  trans- 
action of  the  business  of  their  princi- 
pal are  not  evidence.  "A  fact  once 
admitted  by  a  corporation  through  its 
officer,  duly  and  properly  acting  with- 
in the  scope  of  his  authority,  is  evi- 
dence against  it,  and  cannot  be  with- 
drawn to  the  prejudice  of  any  one 
who,  in  reliance  upon  it,  has  changed 
his  situation  in  respect  to  the  mat- 
ter affected  thereby.  In  such  a  case 
the  doctrine  of  estoppel  applies  to  a 
corporation  as  well  as  to  an  indi- 
vidual." O'Leary  v.  Board  of  Educa- 
tion, 93  N.  Y.  1  (1883).  Admissions 
of  a  director  who  is  also  a  member  of 
GO 
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Neither  Jd  the  admissions  or  declarations  of  the  president  bind  tl.'e 
company  unless  he  has  extra  powers  given  to  him;  *  2ior  ordinarily 


the  discount  board  of  a  bank  do  not 
bind  the  corporation  unless  he  was 
a  duly  authorized  agent.  East  River 
Bank  v.  Hoyt,  41  Barb.  441  (1864); 
aff'd,  32  N.  Y.  119.  A  declaration  of  a 
director  that  a  certain  person  is  a  cor- 
porate agent  does  not  bind  the  com- 
pany. Florida,  etc.  R.  R.  v.  Varnedoe, 
81  Ga.  175  (1888);  Stewart  v.  Hunt- 
ington Bank,  11  Serg.  &  R.  (Pa.)  267 
(1824),  where  certain  declarations  of 
bank  officers  as  to  the  disposition  to 
be  made  of  certain  collaterals  were 
held  not  evidence  against  the  bank. 
Reports  to  stockholders  and  directors 
do  not  bind  the  company  by  reason 
of  that  fact.  Hall  v.  Mobile,  etc.  R. 
R.,  58  Ala.  10  (1877).  The  company  is 
not  bound  by  a  director's  declaration 
that  an  attorney  would  be  paid.  Hill- 
yer  v.  Overman,  etc.  Co.,  6  Nev.  51 
(1870).  Nor  as  to  the  purpose  of  a 
fund.  Grayville,  etc.  R.  R.  r.  Burnes, 
92  111.  302  (1879).  See  also,  in  gen- 
eral. Peek  V.  Detroit,  etc.  Y/orks,  29 
Mich.  313  (1874)  ;  and  §  712,  supra. 
A  director*  and  vice  president  of  a 
bank  is  not  presumed  to  have  author- 
ity to  bind  the  bank  by  his  admis- 
sions. Westminster  Nat.  Bank  v.  New 
England,  etc.,  73  N.  H.  465  (1906).  A 
declaration  of  a  director  is  binding  on 
the  company  when  the  company  by  its 
acts  ratifies  such  declaration.  Guill- 
aume  r.  Fruit  Land  Co.,  86  Pac.  Rep. 
883  (Ore.  1906). 

1  An  admission  by  the  president  at  a 
club  a  few  days  after  an  accident  has 
occurred  is  not  binding  on  the  com- 
pany. Cohb  V.  United  States  Engi- 
neering, etc.  Co.,  191  N.  Y.  475  (1908). 
The  admissions  of  the  president  of 
the  construction  company  which  is 
operating  the  road  are  not  admissible 
against  the  railroad  company  which 
is  sued  for  an  accident.  Chattanooga, 
etc.  R.  R.  r.  Liddell,  85  Ga.  482  (1890). 
His  admissions  cannot  create  a  liabil- 
ity.     Spyker    r.    Spence.    8    Ala.    333 


(1845);  Henry,  etc.  Co.  v.  Northern 
Bank,  63  Ala.  527  (1879).  The  state- 
ment of  the  president  that  the  board 
of  directors  had  passed  certain  resolu- 
tions is  not  admissible.  Childs  v.  Pon- 
der, 117  Ga.  553  (1903).  An  admis- 
sion by  an  officer  in  the  performance 
of  his  duty  is  binding  on  the  corpora- 
tion. Lynchburg,  etc.  Co.  v.  Booker, 
103  Va.  594  (1905).  Representations 
and  declarations  of  the  president  who 
represented  the  company  in  the  par- 
ticular transaction  are  binding  on  it. 
Marshall  r.  Columbia,  etc.  Co.,  73  S.  C. 
241  (1906).  In  an  action  against  a 
corporation  for  damages  for  con- 
spiracy to  injure  plaintiff's  business, 
the  conduct  and  statements  of  the 
president  may  be  shown.  American 
etc.  Co.  V.  Brown,  101  S.  W.  Rep.  856 
(Tex.  1907).  The  correspondence  be- 
tween a  person  and  the  corporate 
president,  secretary  and  treasurer  on 
corporate  business  may  be  admissible 
in  evidence.  Eagle,  etc.  Co.  v.  Hamil- 
ton, 91  Pac.  Rep.  718  (New  Mex. 
1907).  Admissions  of  the  president  of 
a  bank  that  it  did  not  own  a  note 
which  was  assigned  to  it  are  not  ad- 
missible. Tuthill,  etc.  Co.  v.  Shaver, 
etc.  Co.,  35  Fed.  Rep.  644  (1888).  See 
also  City  Bank  v.  Bateman,  7  Har.  & 
J.  (Md.)  104  (1826),  where  a  declara- 
tion by  the  president  of  a  bank  to  an 
inferior  officer,  that  certain  money 
which  had  been  brought  into  the  bank 
by  one  of  the  directors  was  the  money 
of  the  plaintiff,  was  held  not  admis- 
sible. But  his  admissions  may  prove 
its  actual  indebtedness.  Hoag  v.  La- 
mont,  60  N.  Y.  96  (1875).  And  as  an 
active  agent  his  admissions  may  bind 
the  company.  Northrup  r.  Missis- 
sippi Val.  Ins.  Co.,  47  Mo.  435  (1871) ; 
Spalding  r,  Susquehanna  County 
Bank,  9  Pa.  St.  28  (1848).  So  also, 
where  the  company  itself  first  uses  his 
admissions  as  evidence.  Western 
Union  Tel.  Co.  v.  Baltimore,  etc.  Tel. 
CI 
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those  of  tlie  secretary  and  treasurer ;  ^  nor  tliose  of  a  casliier,  except 
as  to  matters  in  the  ordinary  course  of  his  duties.^ 

The  power  of  a  superintendent  to  bind  the  company  by  his  ad- 
missions and  declarations  depeads  on  whether  they  pertain  to  his 
work  and  duties.^       The  president  and  managing  agent  of  a  cor- 

Co.,  26  Fed.  Rep.  55  (1885),  the  court  the  treasurer  not  made  in  connection 
saying:  "A  corporation  can  only  spealc  with  his  duties  is  not  admissible, 
through  its  officers  and  agents;  and  Stanton  v.  Baird,  etc.  Co.,  32  S.  Rep. 
their  declarations  made  in  the  course  299  (Ala.  1902).  The  secretary  and 
of  their  employment,  and  relating  to  assistant  treasurer  of  a  corporation 
the  immediate  transaction  in  which  has  no  authority  to  bind  the  corpo- 
they  are  engaged,  are  always  compe-  ration  by  an  account  rendered  by 
tent  against  the  corporation."  The  him  to  a  creditor  of  the  corporation, 
president's  admissions  of  what  is  due  Harvey  v.  West  Side,  etc.  Co.,  13  Hun, 
a  laborer  are  not  good  in  enforcing  392  (1878).  The  assignee  of  a  con- 
a  stockholder's  statutory  liability,  un-  tractor's  claim  against  a  company  can- 
less  he  was  acting  as  agent  of  the  com-  not  enforce  it  on  the  ground  that  at 
pany.  Truesdell  v.  Chumar,  75  Hun,  the  time  of  assignment  the  secretary 
416  (1894).  The  statement  of  the  pres-  of  the  company  represented  that  it 
ident  as  to  an  accident,  he  not  being  would  be  paid.  Barnett  v.  South  Lon- 
present,  is  not  admissible.     Lombard,  don,  etc.  Ry.,  L.  R.  18  Q.  B.  D.  815 


etc.  Ry.  V.  Christian,  124  Pa.  St.  114 
(1889);  Ricketts  v.  Birmingham  St. 
Ry.,  85  Ala.  600  (1889).  Under  the 
Alabama  statute,  evidence  of  a  person 
interested  in  the  suit  as  to  a  conversa- 
tion  between   him   and   the   deceased 


(1887).  In  a  suit  of  ejectment  against 
a  corporation,  evidence  that  a  corpo- 
rate officer  had  tried  to  buy  the  land 
of  plaintiff  is  not  admissible  as  an 
admission  by  the  corporation.  Mobile, 
etc.    R.    R.    V.    Cogsbill,    85    Ala.    456 


president  of  a  corporation  is  inadmis-  (1888).     See  also  §717,  supra. 

sible.     Tabler  v.  Sheffield,  etc.  Co.,  87  2  He  cannot  admit  that  the  signa- 

Ala.  305  (1889).    See  also  §  716,  supra,  ture  of  the  person  to  whom  a  certifl- 

1  Alexander  r.  Cauldwell,  83  N.  Y.  cate  of  deposit  is  issued   is  genuine, 

480  (1881);  Tripp  r.  New,  etc.  Co.,  137  Merchants'   Bank  v.  Marine  Bank,   3 

Mass.  499  (1884),  where  the  treasurer  Gill  (Md.),  96  (1845) ;  nor  that  a  new 

said  that  a  condition  had  been   per-  company  is  liable  for  the  debts  of  an 

formed;  Kalamazoo,  etc.  Co.  V.  McAlis-  old    one,    Wyman    v.    Hallowell,    etc. 

ter,   36*  Mich.   327    (1877),   where   he  Bank,  14  Mass.  58   (1817);   nor  make 

stated  a  matter  relative  to  a  salary,  representations    as    to    an    indorser's 

Admissions  or  declarations  of  a  secre-  responsibility,  Mapes  v.   Second   Nat. 

tary  as  to  the   amount  due  the  cor-  Bank,  80  Pa.  St.  163   (1875).     But  he 

poration  on  a  mortgage  are  not  admis-  may   admit  to  a  surety  that   a  note 

sible  unless  it  is  shown  that  he  was  has  been  paid.    Cochecho  Nat.  Bank  v. 

specially    authorized    to    make    them.  Haskell,   51   N.   H.   116    (1871).     The 

Johnston  v.  Elizabeth,  etc.  Assoc,  104  admissions  of  a  cashier  in  a  case  to 

Pa.  St.  394    (1883).     A  statement  by  which  the  bank   is  not   a   party   are 

the  treasurer  in  reference  to  a  bond  not   generally  binding   on    the   bank, 

which   he    had    nothing    to    do    with,  Harrison  County  v.  State  Sav.  Bank, 

such  statement  not  being  made  in  con-  127  Iowa,  242  (1905). 

nection  with  the  business  of  the  com-  3  The  admissions  of  a  superintend- 

pany,  is  not  admissible  as  an  admis-  ent  that  a  reward  offered  by  his  com- 

sion.'    Hardwick,  etc.  Co.  v.  Drenan,  pany  is  to  go  to  a  certain  person  is 

72  Vt    438   (1900).     A  declaration  by  not  binding.    Blaln  t'.  Pacific  Exp.  Co., 
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poration  have  authority  to  make  admissions  in  regard  to  the  ful- 
fillment of  contracts.^  The  above  rules  apply  also  to  other  agents 
of  the  corporation.-  "The  declarations  of  an  agent  or  officer  of  a 
corporation  are  not  admissible,  except  when  made  as  a  part  of  the 
res  gestae,  or  in  the  performance  of  his  duties  as  agent  or  officer."  ' 
It  is  of  course  elementary  law  that  an  agent's  admissions  made  sul>- 
sequently  to  the  transaction  are  not  admissible.^ 

The  admissions  and  representations  made  by  an  agent  of  a  cor- 
poration, acting  within  the  scope  of  his  authority  and  concerning 
matters  intrusted  to  him,  are  binding  upon  the  corporation.^     There 


69  Tex.  74  (1887) ;  nor  his  representa- 
tions as  to  the  ■cost  of  mining.  Han- 
over, etc.  Co.  V.  Ashland,  etc.  Co.,  84 
Pa,  St.  279  (1S77).  But  he  may  admit 
the  amount  of  damages  caused  by 
a  nuisance.  McGinness  v.  Adriatic 
Mills,  116  Mass.  177  (1874).  He  may 
make  admissions  as  to  an  assault 
made  by  an  employee.  Malecek  v. 
Tower,   etc.    Ry.,   57    Mo.   17    (1874). 

1  Bullock  V.  Consumers'  Lumber  Co., 
31  Pac.  Rep.  367  (Cal.  1892).  In  ascer- 
taining the  terms  of  an  oral  contract 
a  memorandum  dictated  by  the  gen- 
eral manager  may  be  admissible  as  an 
admission  binding  the  company.  Pa- 
cific, etc.  Co.  r.  North,  etc.  Co.,  46  Ore. 
194  (1905).  The  general  manager  may 
testify  as  to  whether  a  corporation  is 
solvent  or  not.  Campbell  r.  Park,  128 
Iowa,  181   (1904). 

2  Their  admissions  in  regard  to  who 
paid  for  water  in  a  ditch  are  evidence 
as  to  ownership  thereof.  Imboden  v. 
Etowah,  etc.  Co.,  70  Ga.  86  (1883).  So, 
also,  of  a  conductor  as  to  a  trunk, 
Morse  r.  Connecticut,  etc.  R.  R.,  72 
Mass.  450  (1856);  of  a  freight  agent 
relative  to  the  delivery  of  freight. 
Lane  v.  Boston,  etc.  R.  R.,  112  Mass. 
455  (1873)  ;  and  of  a  bridge-tender  as 
to  the  proper  way  to  pass  through. 
Toll,  etc.  Co.  V.  Betsworth,  30  Conn. 
380  (1862);  but  not  of  a  road-master 
as  to  trees  that  were  cut  down.  Coyle 
r.  Ball.  etc.  R.  R.,  11  W.  Va.  94 
(1877) ;  nor  as  to  an  accident  after  it 
had  happened.  McDermott  v.  Hanni- 
bal, etc.  R.  R.,  73  Mo.  51G  (1881) ;  nor 


of  trainmen.  Adams  r.  Hannibal,  etc. 
R.  R.,  74  Mo.  553  (1881);  nor  of  an 
engineer  that  a  brakeman  would  be 
paid.  Stiles  v.  Western  R.  R.,  49  Mass. 
44  (1844);  nor  of  a  telegraph  operator. 
Sweatland  v.  Illinois,  etc.  Tel.  Co.,  27 
Iowa,  433  (1869);  nor  of  an  engineer 
as  to  an  accident.  Robinson  v.  Fitch- 
burg,  etc.  R.  R.,  73  Mass.  92  (1856). 
The  admissions  of  a  contractor  may 
bind  the  company.  Morris,  etc.  R.  R. 
V.  Green,  15  N.  J.  Eq.  469  (1862). 
Declarations  of  agents  made  and 
known  by  the  officers  bind  the  corpo- 
ration. Toll-bridge  Co.  v.  Betsworth, 
30  Conn.  380  (1862). 

3  Cosgray  v.  New  England  P.  Co.,  22 
N.  Y.  App.  Div.  455    (1897). 

4  Thallhimer  v.  Brinckerhoff,  4 
Wend.  394  (1830);  Packet  Co.  v. 
Clough,  20  Wall.  528  (1874);  Waldele 
V.  New  York  C.  etc.  R.  R.,  95  N.  Y.  274 
(1S84).  Declarations  and  admissions 
by  the  president  as  to  past  events  are 
incompetent.  Zentner  r.  Oshkosh,  etc. 
Co.,  126  Wis.  196  (1905).  The  admis- 
sion of  the  president  that  the  corpora- 
tion owes  a  debt  is  not  binding,  where 
the  admission  is  not  made  in  connec- 
tion with  the  debt.  Robins,  etc.  Co.  v. 
Murdock,  69  Kan.  596  (1904). 

5  Quoted  and  approved  in  Taylor  v. 
Sutherlin,  etc.  Co.,  60  S.  E.  Rep.  132 
(Va.  1908),  and  White  Hall  Co.  r.  Hall, 
46  S.  E.  Rep.  290  (W.  Va.  1903). 
Fairfield,  etc.  Co.  r.  Thorp.  13  Conn. 
173  (1839);  Stewart  r.  Huntington 
Bank,  11  Serg.  &  R.  (Pa.)  267  f  1824) ; 
Hayward  v.  Pilgrim  Soc,  38  Mass.  270 
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are  a  largo  number  of  cases  on  this  subject,  and  the  question  of 
how  far  the  corporation  is  bound  by  the  declarations  of  subordi- 
nate agents  frequently  arises  in  the  courts.  The  general  rule  is 
very  much  the  same  as  prevails  in  regard  to  admissions  made  by 
agents  of  a  large  business  copartnership.  If  the  admission  per- 
tained to  matters  within  the  scope  of  that  particular  agent's  pow- 
ers, or  apparent  powers,  the  principal  is  bound,  otherwise  it  is  not. 
Thus  an  inquiry,  by  a  purchaser  of  stock,  of  corporate  officers,  as 
to  whether  it  was  full-paid  stock,  must  be  made  of  officers  having 

(1838);    Sterling  v.  Marietta  Co.,  11  ing  rafts  to  float  down  the  river.    Sea- 
Serg.  &  R.    (Pa.)    179    (1S24) ;   West-  board,  etc.  Ry.  v.  Sikes,  60  S.  E.  Rep. 
moreland    Bank    v.    Klingensmith,    7  868  (Ga.  1908).    The  declaration  of  an. 
Watts   (Pa.),  523   (1838);   Harrisburg  engineer  of  a  locomotive  is  not  admis- 
Bank  v.  Tyler,  3  Watts  &  S.  (Pa.)  377  sible  against  the  railroad  company  in 
(1842);    Farmers'  Bank  v.  McKee,  2  an  action  by  a  passenger  for  damages 
Pa.  St.  321    (1845);   Hackney  v.  Alle-  for  an  injury,  the  question  being  as 
gheny  Ins.  Co.,  4  Pa.  St.  185  (1846);  to  the  speed  at  which  the  engine  was 
Spalding     v.      Susquehanna      County  going.     Vicksburg,  etc.  R.  R.  v.  O'Brien, 
Bank,  9  Pa.  St.  28   (1848);  Crump  v.  119  U.  S.  99    (1886).     The  statement 
U.    S.    Min.   Co.,   7    Gratt.    (Va.)    352  of  the  general  agent  of  an  insurance 
(1851);    Baptist   Church  v.  Brooklyn  company,  sent  by  it  to  examine  into 
Ins.  Co.,  18  Barb.  69    (1854);   Deven-  the   circumstances    connected    with   a 
dorf  t;.  Beardsley,  23  Barb.  656  (1857);  death,  to  the  effect  that  it  would  be 
Troy  Ins.  Co.  v.  Carpenter,  4  Wis.  20  better   for   the   company   to   pay    the 
(1855);    Metropolis  Bank  v.  Jones,  8  policy,  is  not  admissible  in  a  suit  on 
Pet.   12    (1834);    Merchants'   Bank  i\  the  policy.     Insurance  Co.  v.  Mai  one, 
Marine  Bank,  3  Gill  (Md.),  96  (1845);  21  Wall.  152    (1874).     Statements  by 
Hartford  Bank  v.  Hart,  3  Day  (Conn.),  an  engineer  in  charge  of  a  locomotive, 
491  (1807);  Osgood  v.  Manhattan  Co.,  made  prior  to  an  accident,  as  to  the 
3  Cow.  612   (1824);   Polleys  v.  Ocean  condition  of  the  engine,  are  not  ad- 
Ins.  Co.,  14  Me.  141    (1837);    Ruby  v.  missible.      Louisville,     etc.     R.    R.     v. 
Abyssinian  Soc,  15  Me.   306    (1838);  Stewart,  56  Fed.  Rep.  808  (1893).     In 
Oldtown  Bank  v.  Houlton,  21  Me.  507  the  case  of  Anderson  v.  Rome,  etc.  R. 
(1842);    Holman  v.  Norfolk  Bank,  12  R.  Co.,  54  N.  Y.  334   (1873),  the  court 
Ala.  369  (1847);  Soper  v.  Buffalo,  etc.  held  that  it  was  error  to   admit  the 
R.  R.,  19  Barb.  310    (1855);   Mitchell  declarations  of  admissions  of  a  track 
r.    Rome   R.   R.,   17    Ga.    574    (1855);  superintendent  of  the  defendant  rela- 
Toll-bridge  Co.  v.  Betsworth,  30  Conn,  tive  to  his  knowledge  of  a  defective 
380     (1862);     Morse    v.    Connecticut  rail    which   had   caused    an   accident. 
River   R.    R.,     72    Mass.    450    (1856);  An  agent  of  a  railroad  corporation  has 
McGinness  v.  Adriatic  Mills,  116  Mass.  no  power  to  alter  or  make  admissions 
177    (1874).     See  also  Green's  Brice,  in  variation  of  such  contract.     Sulli- 
Ultra  Vires,  pp.  500-504;  Wood,  Railw.  van  v.  Louisville,  etc.  R.  R.,  128  Ala. 
Law,  pp.  457-465.   A  railroad  company  77    (1901).     A  party  claiming  a  con- 
building   a   bridge    is    not   bound    by  tract  with  a  corporation  cannot  testify 
statements   of   its   agents    as    to   the  that  he  made  it  with  the  agent  of  the 
space  between  the  arches  where  the  corporation  if  the  agent  is  dead  at  the 
agents  have  no  connection   with   the  time  of  the  trial.     Florida,  etc.  Co.  v. 
erection  of  the  bridge  and  made  the  Usina,  111  Ga.  697  (1900). 
statements  to  parties  who  were  build- 
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authority  to  speak  for  the  corporation.^  Tlie  statements  and  admis- 
sions of  soliciting  agents  of  a  packing  house  corporation  are  admis- 
sible in  a  suit  brought  by  the  state  to  oust  it  from  doing  business  in 
the  state,  on  the  ground  that  it  has  violated  tlio  anti-trust  act  of  the 
state.^  Reports  from  officers  and  employees  of  a  corporation  to  its 
executive  officer  in  regard  to  an  accident  are  privileged  communica- 
tions.^ But  in  a  case  involving  fraud,  the  letters  of  officers  of  a  cor- 
poration to  each  other  may  be  put  in  evidence.*  Even  though  the 
minute-book  is  in  another  state,  yet  this  does  not  excuse  failure  to 
produce  the  minutes  or  a  certified  copy  thereof,  and  hence  the  state- 
ments of  officers  of  the  company  as  to  the  contents  of  such  minute- 
book  are  incompetent.^  One  who  contracts  with  the  authorize<l  agent 
of  a  corporation  is  not  a  competent  witness  as  to  the  contract  or  of 
the  admissions  and  declarations  of  the  agent,  after  the  latt(n*'s  death.'' 
§  727.  Notice  to  an  incorporator,  stockholder,  agent,  superintend- 
ent, treasurer,  secretary,  cashier,  presiderit,  or  director  —  When 
does  their  knowledge  of  facts  constitute  a  notice  of  those  facts  to  the 
corporation  —  Corporate  books  as  evidence  against  directors  and 
stockholders  —  Notice  of  fraud  perpetrated  on  the  corporation.  —It  is 
well  settled  that  a  corporation  is  not  chargeable  with  knowledge  of 
facts  merely  because  those  facts  were  known  to  its  incorporators  "^ 

1  Browning  r.  Hinkle,  48  Minn.  544    for  the  corporation  or  under  circum- 


(1892). 

2  State  V.  Armour  Packing  Co.,  173 
Mo.  356  (1903). 

3  Ex  parte  Schoepf,  74  Ohio  St.  1 
(1906) 

4  Weiss  V.  Haight,  etc.  Co.,  148  Fed. 
Rep.  399    (1906). 

5  Central,  etc.  Co.  v.  Sprague,  etc. 
Co.,  120  Fed.  Rep.  925  (1902).  See 
also  §  714,  supra. 

6  Central  Bank,  etc.  r.  Thayer,  184 
Mo.  61   (1904).     See  also  §519,  supra. 

7  Where  an  owner  of  a  patent  makes 
a  contract  to  assign  it,  but  afterwards, 
instead  of  doing  so,  forms  a  corpora- 
tion and  transfers  the  patent  to  it,  the 
corporation  is  protected  in  its  title, 
although  the  patentee  was  one  of  the 
incorporators  and  also  a  director  of 
the  corporation.  Davis,  etc.  Co.  v. 
Davis,  etc.  Co.,  20  Fed.  Rep.  699 
(1884).  The  knowledge  of  an  incorpo- 
rator, who  afterwards  becomes  a  di- 
rector, of  an  equitable  claim  to  real 
estate,  is  not  notice  to  the  corporation 
unless  received  by  him  while  acting 


stances  which  made  it  his  duty  to  in- 
form the  corporation.  Reed*  v.  Munn, 
148  Fed.  Rep.  737  (1906).  Upon  the 
reorganization  of  a  corporation  after 
bankruptcy  the  new  company  is  not 
bound  by  the  knowledge  of  its  corpo- 
rators as  to  the  existence  of  incum- 
brances on  property  purchased  from 
the  old  company.  Burt  r.  Batavia  Pa- 
per Mfg.  Co.,  86  111.  66  (1877).  "If 
false  and  fraudulent  representations 
are  made  to  persons  who  afterwards 
become  officers  or  agents  of  a  corpo- 
ration, and  the  corporation  acts  ou 
the  faith  of  such  representations  and 
is  thereby  defrauded,  an  action  will 
lie  in  favor  of  the  corporation  for  the 
damages  thus  sustained."  Iowa,  etc. 
Co.  V.  American,  etc.  Co.,  32  Fed.  Rep. 
735  (1887).  Notice  before  incorpora- 
tion to  one  who  afterwards  becomes 
an  officer  of  the  coriwration  is  not 
notice  to  the  latter.  Brennan  r.  Emery, 
etc.  Co.,  99  Fed.  Rep.  971  (1900). 
Where  the  officers  of  a  corporation  in 
their  individual  capacity  took  part  ia 
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or  stockliolders  ^  or  clerk.-  But  the  corporation  has  notice  of  facts 
which  came  to  the  knowledge  of  its  officers  or  agents  while  engaged 
in  the  business  of  the  corporation,  provided  those  facts  pertain  to 
that  branch  of  the  corporate  business  over  which  the  particular 
officer  or  agent  has  some  control.^  Thus,  a  corporation  has 
been  charged  with  notice  of  facts  which  were  kno^\Ti  at  the  time 
to  its   agent,^   who  had   charge  of  the  transaction,    or  to   a  local 


a  transaction  before  the  corporation 
was  formed,  whereby  a  business  was 
talien  over  by  the  corporation  on  an 
agreement  that  the  title  should  not 
pass  until  payment  was  made,  the  cor- 
poration takes  with  notice  of  the  facts. 
Adams  r.  Roscoe,  etc.  Co.,  159  N.  Y. 
176  (1899).  Knowledge  of  the  corpo- 
rators is  not  notice  to  the  corporation. 
Grand  Rapids,  etc.  Co.  r.  Grand  Hotel, 
etc.  Co.,  11  Wyo.  128  (1902). 

1  A  company  formed  to  purchase  a 
patent-right  is  protected  in  its  title, 
although  some  of  its  promoters  and 
stockholders  knew  of  an  infirmity  in 
the  title.  Racine,  etc.  Co.  v.  Joliet,  etc. 
Co.,  27  Fed.  Rep.  367,  375  (1886); 
Housatonic  Bank  v.  Martin,  42  Mass. 
294,  808  (1840),  where  it  was  unsuc- 
cessfullj  sought  by  a  mortgagor  to 
defeat  his  deed  by  a  subsequent  as- 
signment, on  the  ground  that  mem- 
bers of  the  corporation  mortgagee  had 
knowledge  of  the  assignment;  Union 
Canal  Co.  v.  Loyd,  4  Watts  &  S.  (Pa.) 
393  (1842),  where,  in  a  contest  over 
title  to  land,  evidence  was  held  prop- 
erly excluded  which  depended  on  the 
fact  that  a  party  was  a  stockholder  in 
a  company,  and  constructive  notice  of 
adverse  claims  was  thereby  sought  to 
be  established  against  the  company. 
See  Fairfield  Sav.  Bank  r.  Chase,  72 
Me.  226  (1881).  Knowledge  of  stock- 
holders is  not  knowledge  of  the  corpo- 
ration. Hence,  after  the  guilty  di- 
rectors are  ousted  by  an  election,  the 
corporation  itself  may  sue  unless  in- 
equitable or  rights  of  third  persons 
have  intervened.  Pacific  R.  R.  r.  Mis- 
souri Pac.  R.  R..  Ill  U.  S.  505  (1884). 
A  corporation  owning  all  the  stock  of 
another  corporation  is  not  liable  for 
the  rent  due  from  the  latter  to  a  third 
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corporation,  even  though  said  third 
corporation  charges  that  the  accounts 
of  the  lessee  are  not  properly  kept  by 
such  owner  of  all  its  stock.  East  St. 
Louis,  etc.  Ry.  i'.  Jarvis,  92  Fed.  Rep. 
735  (1899).  A  record  of  a  stockhold- 
ers' meeting  showing  acceptance  of  an 
auditor's  report  is  an  admission  of  his 
employment.  Clarke  i\  Warwick,  etc. 
Co.,  174  Mass.  434   (1899). 

2  Knowledge  of  a  bank  clerk  of  the 
place  of  residence  of  a  party  charge- 
able as  indorser  is  not  notice  to  the 
bank.  Goodloe  v.  Godley,  21  Miss.  233 
(1849). 

3  Quoted  and  approved  in  Zeigler  v. 
Valley  Coal  Co.,  113  N.  W.  Rep.  775 
(Mich.  1907). 

4  "Notice  to  one  agent  of  a  corpo- 
ration, with  respect  to  a  matter  cov- 
ered by  his  agency,  must  be  as  effica- 
cious as  to  its  directors  or  to  its 
president,  since  these  also  are  only 
agents,  with  larger  powers  and  duties, 
it  is  true,  but  not  more  fully  charged 
with  respect  to  the  particular  thing 
than  he  whose  authority  is  confined  to 
that  one  thing."  Saint  v.  Wheeler, 
etc.  Co.,  95  Ala.  362  (1892).  Notice  to 
an  agent,  but  not  in  the  course  of  his 
business,  is  not  notice  to  the  corpo- 
ration. Willaj-d  V.  Denise,  50  N.  J.  Eq. 
482  (1892).  Where  the  duty  of  an 
employee  of  an  electric  light  company 
is  to  see  that  the  electric  current  is 
turned  off  from  houses  that  are  being 
painted,  notice  to  him  that  a  house 
will  be  painted  is  notice  to  the  com- 
pany. Baries  v.  Louisville,  etc.  Co., 
85  S.  W.  Rep.  1186  (Ky.  1905).  Notice 
to  the  attorney  and  president  of  the 
corporation  is  not  notice  to  the  corpo- 
ration. Wardlow  v.  Troy  Oil  Mill,  74 
S.  C.  368  (1906).  Where  two  corporal- 
s' 
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agent/  or  suporiiitciidciit."  So  also  as  regards  the  liiglier  officers 
of    the    company.      Tims,    tlio    company    has    been    charged    with 

tions  deal  with  each  other  through  a  543.  A  corporation  taking  an  assign- 
common  agent,  the  question  of  notice  ment  of  a  patent  without  notice  that 
depends  upon  the  circumstances  of  another  party  was  entitled  to  it  la 
each  case.  Lyndon,  etc.  Co.  v.  Lyndon,  protected.  Averill  v.  Barber,  6  N.  Y. 
etc.  Inst.,  63  Vt.  581  (1891).  The  cor-  Supp.  255  (1889).  Notice  to  a  trav- 
poration  is  given  notice  of  a  breach  of  eliug  salesmen  of  a  change  in  the  firm 
trust  by  an  attorney  in  fact  for  the  is  not  notice  to  a  corporation.  Neal 
transfer  of  stock,  the  attorney  being  v.  M.  E.  Smith,  etc.  Co.,  116  Fed.  Rep. 
one  of  its  directors,    Tafft  v.  Presidio,  20   (1902). 

etc.  Co.,  84  Cal.  131   (1890),  rev'g  22  i  Knowledge   of    a    local    insurance 

Pac.  Rep.  485   (1889).     "In  case  of  a  agent  that  the  insured  is  insuring  for 

corporation  created  for,  and  engaged  his   firm    is    notice    to   the   company, 

in,   trade    or    business,   service   of   a  Keith   v.   Globe   Ins.   Co.,    52    111.    518 


notice  on  any  officer  or  agent  of  the 
company  whose  duty  it  is,  either  in 


(1869).     Knowledge  of  a  local  agent 
that  the  insured  had  gone  beyond  the 


his   official   capacity   or  by  virtue   of  limits,  and  receipt  of  premiums  there- 

his  employment,  to  communicate  the  after,    bind    the    company.      Wing    v. 

fact  of  such  service  to  the  governing  Harvey,  5  De  G.,  M.  &  G.  265   (1854). 

body  of  the  corporation,  is  tantamount  Notice  to  insurance  company  of  a  sub- 


to    personal    service    in    case    of    a 
natural  person."     State  v.  Felton,  52 


sequent  insurance.    Schenck  v.  Mercer, 
etc.  Ins.  Co.,  24  N.  J.  L.  447    (1854). 


N.  J.  L.  161  (1889).  The  knowledge  See  also,  in  general,  as  to  insurance, 
of  an  agent,  whose  powers  are  no  Troy,  etc.  Ins.  Co.  r.  Carpenter,  4  Wis. 
greater  than  those  of  the  master  of  a    20   (1855);   Bennett  v.  Maryland,  etc. 


ship,  is  not  notice  to  a  corporation. 
Craig  V.  Continental  Ins.  Co.,  141  U. 
S.  638  (1891).  In  Consolidated,  etc. 
Co.  i\  Kansas,  etc.  Co.,  45  Fed. 
Rep.     7      (1891),     the     court     said: 


Co.,  14  Blatchf.  422  (1878);  s.  c,  3 
Fed.  Cas.  229;  McEwen  v.  Montgom- 
ery, etc.  Co.,  5  Hill,  101  (1843).  And 
see  text-books  on  insurance  law. 
"Notice  to  an  agent  of  a  bank,  or  other 


"Facts  coming  to  the  knowledge  of  corporation  intrusted  with  the  man- 
an  agent  or  an  attorney  while  en-  agement  of  its  business,  or  of  a  par- 
gaged  about  the  business  of  his  ticular  branch  of  its  business,  is 
agency  are,  in  law,  presumed  to  be  notice  to  the  corporation  in  transac- 
known  to  the  principal  or  client."  As  tions  conducted  by  such  agent,  acting 
to  when  a  client  is  chargeable  with  for  the  corporation,  within  the  scope 
knowledge  of  facts  known  to  the  at-  of  its  authority,  whether  the  knowl- 
torney,  see  Slattery  v.  Schwannecke,  edge  of  such  agent  was  acquired  in 
44  Hun,   75    (1887);    aff'd,  118  N.  Y.  the  course  of  the  particular  dealing  or 


Knowledge  of  the  general  officers    Pomroy,  15  Pa.  St.  151  (1850).  Knowl- 


that  an  employee  is  incompetent  is 
notice  to  the  corporation,  and  it  is 
liable  for  his  negligence  in  running  a 
train.  Pittsburgh,  etc.  Ry.  v.  Ruby,  38 
Ind.  294,  313  (1871).  Knowledge  of 
the  company's  supervising  engineer 
that  the  contractors  in  the  construc- 
tion of  the  bridge  are  innocently 
omitting  certain  things  is  notice  to 
the  company.     Danville  Bridge  Co.  r. 


edge  of  a  superintendent  of  an  un- 
recorded lien  is  not  notice  to  his  com- 
pany to  which  he  conveys  the  property 
so  subject.  Wickersham  r.  Chicago, 
etc.  Co.,  18  Kan.  481  (1877).  Knowl- 
edge by  the  superintendent  of  a  coal 
mine  of  a  dangerous  roof  is  notice  to 
the  company.  Quincy,  etc.  Co.  v. 
Hood,  77  111.  68  (1875). 
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notice  of  facts  kno"\vii  to  the  treasurer/  secretary,-  cashier,^  and  man- 


on   some   prior  occasion."     Cragie  v. 
Hadley,  99  N.  Y.  131    (1885);   Wood, 
Railw.   Law,    pp.    457-465;     Smitti  v. 
Board,  etc.  Co.,  38  Conn.  208    (1871). 
To  this  rule  there  are  certain  limita- 
tions more  or  less  depending  on  the 
time    of   notice   and    the  occasion   of 
such  notice;  for  example,  while  acting 
in  the  ordinary  course  of  his  employ- 
ment as  agent,  notice  to  such  agent  of 
a  corporation  is  notice  to  the  corpora- 
tion itself.    But  if  such  notice  is  given 
at  an  inopportune  time,   or   upon  an 
inappropriate    occasion,    constructive 
notice    to   the   corporation   may   ipso 
■facto     be     easily     rebutted.      Seneca 
County  Bank  v.  Neass,   5  Denio,  329 
(1848);     Holden    v.    New    York,    etc. 
Bank,  72  N.  Y.  294  (1878).     It  is  well 
known  that  presumptive  notice  to  a 
principal  by  reason  of  knowledge  of 
an  agent  or  trustee  interested  in  con- 
cealing the  fact    from    his  principal 
cannot  be   imputed   to  the   principal. 
Curtis   V.   Leavitt,    15   N.   Y.    194,   195 
(1857);   Commissioners  i\  Thayer,  94 
U.  S.  631  (1876).    This  is  equally  true 
in  the  case  of  corporate  agents.    Seneca 
County  Bank  v.  Neass,  5   Denio,  329 
(1848).     When  the  agent  himself   is 
the   person   charged   with   the   fraud, 
notice  to  the  principal  through  such 
an  agent  cannot  be  presumed,  for  it 
is  the  interest  of  the  agent  to  conceal 
the  facts  from  his  principal.     Cave  v. 
Cave,    L.    R.    15    Ch.    D.    639     (1880). 
Knowledge    obtained    by    the    corpo- 
rate  attorney   and   agent   in   another 
transaction  does  not  bind  the  corpora- 
tion.   Constant  r.  Rochester  University, 
111  N.  Y.  604  (1888) ;  Fairfield  Sav.  Bk. 
V.  Chase,  72  Me.  226    (1881).     Notice 
to  a  bank  clerk  of  matters  not  under 
his  charge  is  not  notice  to  the  bank. 
Goodloe  r.  Godley,  21  Miss.  233  (1849). 
1  Hotchkiss,  etc.  Co.  v.  Union  Nat. 
Bank,    68    Fed.    Rep.    76     (1895).      A 
bank  is  not  bound  to  take  notice  of 
the  fact  that  its  treasurer  is  misusing 
guardian  funds  of  which  he  is  guar- 
dian, although  the  account  was  with 


the  bank.  Broolchouse  v.  Union,  etc. 
Co.,  62  Atl.  Rep.  219  (N,  J.  1905). 
Where  the  treasurer  of  two  corpora- 
tions takes  the  funds  of  one  and 
places  them  with  the  other  to  make 
good  a  defalcation  from  the  latter,  the 
latter  corporation  is  liable,  since  it  is 
chai'geable  with  the  knowledge  of  its 
treasurer.  Atlantic  Cotton  Mills  v.  In- 
dian Orchard  Mills,  147  Mass.  268 
(1888).  Payment  to  the  treasurer, 
who  enters  the  same  on  the  books,  is 
notice  to  the  company,  since  the  di- 
rectors, if  they  did  their  duty,  would 
know  of  such  entry.  New  England, 
etc.  Co.  V.  Union,  etc.  Co.,  4  Blatchf.  1 
(1857);   s.  c,  18  Fed.  Cas.  59. 

2  A  corporation  is  not  chargeable 
with  notice  that  its  secretary  is  in- 
debted to  it,  and  hence  a  bond  given 
to  it  for  his  good  behavior  is  not  un- 
enforceable by  reason  of  a  statement 
that  he  was  not  indebted  to  it.  Amer- 
ican Bonding  Co.  v.  Spokane,  etc.  Soc, 
130  Fed.  Rep.  737  (1904).  Knowledge 
of  the  secretary  that  a  vessel  is  being 
run,  not  by  the  owners,  but  by  a  third 
person,  is  notice  to  the  corporation, 
and  it  cannot  sue  the  owners  for  work 
done.  Ponchartrain  R.  R.  v.  Heirne, 
2  La.  Ann.  129  (1847).  Knowledge  of 
the  secretary  that  his  wife,  the  owner 
of  the  stock,  had  pledged  that  stock, 
is  not  notice  to  the  corporation.  Piatt 
V.  Birmingham,  etc.  Co.,  41  Conn.  255 
(1874).  Notice  to  one  acting  for  the 
secretary  in  his  absence,  and  at  his 
place  of  business,  is  as  effectual  as 
though  given  to  the  secretary  himself. 
McKenney  v.  Diamond,  etc.  Assoc,  8 
Houst.  (Del.)  557  (1889).  Notice  to  the 
secretary,  who  is  also  a  director,  that 
a  note  given  by  the  corporation  had 
been  assigned  by  the  payee  to  another 
is  sufficient  notice.  Love  v.  Anchor, 
etc.  Co.,  45  Fac.  Rep.  1044  (Cal.  1896). 
Where  two  companies  have  the  same 
secretary  notice  to  one  of  them  is  not 
necessarily  :>otice  to  the  other  Re 
Fenwick,  etc.  Co.,  [1902]  1  Ch.  507. 

.3  Knowledge  of  the  cashier  and  man- 
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ager.^     Notice  to  tlic  president  of  a  bank  may  be  notice  to  the  eom- 


ager  of  a  bank,  acquired  in  the  bank 
business,  that  an  unrecorded  deed  has 
been  made,  defeats  the  bank's  deed. 
Johnston  v.  Shortridge,  93  Mo.  227 
(1887).  Even  though  the  president  of 
a  company  fraudulently  executes 
notes  to  a  bank  in  which  he  is  cashier, 
the  bank  is  not  chargeable  with  notice 
thereof.  Produce,  etc.  Co.  v.  Bieber- 
bach,  176  Mass.  577  (1900).  Knowl- 
edge by  the  cashier,  who  is  also  a  di- 
rector and  manager  of  the  bank,  that 
it  is  insolvent,  is  notice  to  the  bank, 
and  hence  a  person  who  deposits 
money  after  the  bank  is  hopelessly 
insolvent  may  recover  it  back  on  the 
ground  that  it  was  fraudulently  re- 
ceived and  no  title  passed.  Orme  v. 
Baker,  74  Ohio  St.  337  (1906).  Even 
though  the  stockholder  has  transferred 


his  certificate,  yet  if  the  corporation 
has  no  knowledge  of  the  fact  it  may 
acquire  a  lien  thereafter,  and  prior  to 
the  time  of  its  having  knowledge,  the 
transfer  not  having  been  made  within 
sixty  days  as  required  by  statute,  and 
even  though  such  stockholder  is  its 
cashier,  it  is  not  chargeable  with 
notice  on  account  of  that  fact.  Pueblo, 
etc.  Bank  v.  Richardson,  89  Pac.  Rep. 
799  (Col.  1907).  Where  the  cashier 
is  dealing  with  the  bank  himself,  his 
knowledge  is  not  notice  to  the  bank, 
neither  is  the  knowledge  of  a  director 
whose  father  is  interested  in  the 
transaction.  Central  Bank,  etc.  f. 
Thayer,  184  Mo.  61  (1904).  It  may 
be  a  question  for  the  jury  as  to 
whether  a  bank  has  notice  of  facts 
known   to   its  president   and  cashier. 


1  Notice  to  a  general  managing 
agent  was  held  to  be  notice  to  the  cor- 
poration in  Robertson  Lumber  Co.  v. 
Anderson,  96  Minn.  527  (1905).  Notice 
to  a  resident  director  and  manager 
who  was  also  the  principal  promoter 
and  incorporator,  is  notice  to  the  cor- 
poration. California,  etc.  Co.  v.  Man- 
ley,  10  Idaho,  786  (1905).  Facts  known 
to  a  sole  manager  and  almost  sole 
stockholder  in  a  transaction  for  the 
joint  benefit  of  the  corporation  and 
another,  constitutes  notice  to  the  cor- 
poration itself.  Lea  v.  Iron,  etc.  Co., 
147  Ala.  421  (1906).  Where  the  gen- 
eral manager  and  secretary  does  the 
corporate  business  entirely  as  he  sees 
fit,  his  knowledge  of  facts  is  notice 
to  the  corporation.  Anderson  v.  Kin- 
ley,  90  Iowa,  554  (1894).  A  pledgee 
is  entitled  to  collect  the  dividends, 
and  in  some  instances  may  do  so,  even 
though  the  stock  is  not  transferred  to 
him  on  the  books,  it  being  shown  that 
the  officers  knew  of  the  pledge.  Guar- 
antee Co.  V.  East  Rome  Town  Co.,  96 
Ga.  511  (1895).  It  may  be  a  question 
of  fact  whether  a  sale  of  property  to 
the  corporation  for  stock  was  made, 
even  though  a  certificate  of  stock  was 


issued.  The  delivery  of  all  the  papers 
may  have  been  in  escrow.  The  knowl- 
edge of  a  promoter  who  then  becomes 
general  manager  may  be  notice  to 
the  corporation.  Huron,  etc.  Co.  v.  Kit- 
tleson,  4  S.  D.  520  (1894).  Notice 
prior  to  incorporation  to  a  person  who 
becomes  an  officer  upon  incorporation 
is  not  notice  to  the  corporation,  even 
though  he  transacts  the  business. 
Taylor  v.  Calloway,  7  Tex.  Civ.  App. 
461  (1894).  Although  a  managing  di- 
rector of  one  companj^  is  secretary  of 
another  company,  yet  knowledge  that 
he  has  as  to  the  latter  company  is 
not  notice  to  the  former  company. 
Re  Hampshire  Land  Co.,  [1896]  2  Ch. 
743.  Notice  to  a  managing  director 
while  acting  as  such,  and  affecting 
business  under  his  charge,  is  notice  to 
the  company.  Dr.  Jaeger's,  etc.  Ltd. 
V.  Walker  &  Sons,  77  L.  T.  Rep.  180 
(1897).  Knowledge  which  a  manag- 
ing director  had  in  regard  to  real 
estate  three  years  prior  to  the  organ- 
ization of  the  corporation  is  not  in 
itself  notice  to  the  corporation.  Red 
River,  etc.  Co.  v.  Smith,  7  N.  Dak.  235 
(1S9S). 
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pany  unless  he  is  interested  on  the  other  side  of  the  transaction.* 
There  are  many  conflicting  decisions,  however,  on  this  subject  of 

wliicli  facts  they  learned  as  officers  of  Co.  v.  Phenix  Bank,  3  N.  Y.  156  (1849). 
another  corporation,  which  sold  a  note  Where  the  directors  acquiesce  in  the 
to  the  bank.  Iowa,  etc.  Bank  v.  Sher-  cashier's  assumption  of  exclusive  man- 
man,  etc.,  19  S.  Dak.  238  (1905).  The  agement  of  the  bank's  business,  they 
fact  that'a  stockholder  and  the  secre-  will  be  held  chargeable  with  knowl- 
tary  in  a  corporation  are  the  presi-  edge  of  such  things  as  by  proper  dili- 
dent  and  the  cashier  of  a  bank  is  not  gence  they  might  and  should  have 
notice  to  the  bank  of  facts  known  known  as  to  the  condition  of  the  busi- 
to  the  corporation.  Iowa  Nat.  Bank  ness.  Martin  v.  Webb,  110  U.  S.  7 
r.  Sherman,  etc.,  17  S.  Dak.  396  (1903).  (1884).  Knowledge  of  the  cashier 
A  trust  company  may  enforce  a  mort-  that  a  person  turning  in  property  to 
gage  given  to  it  by  an  executor,  even  the  bank  is  insolvent  is  notice  to  the 
though  the  money  was  used  by  the  bank.  Witters  v.  Sowles,  32  Fed.  Rep. 
latter  in  connection  with  the  presi-  762  (1887).  Notice  to  the  cashier  is 
dent  and  cashier  of  the  trust  company  notice  to  the  bank.  Bank  of  St.  Mary's 
for  their  own  individual  purposes  ille-  v.  Mumford,  6  Ga.  44  (1849) ;  Trenton, 
gaily.  Camden,  etc.  Co.  v.  Lord,  67  etc.  Co.  v.  Woodruff,  2  N.  J.  Eq.  117 
N.  J.  Eq.  489  (1904).  A  bank  cannot  (1838).  But  knowledge  obtained  by 
repudiate  its  satisfaction  of  a  mort-  the  cashier  outside  of  his  duties  is 
gage  where  its  president  and  cashier  not  notice  to  the  bank  (dictum).  Sen- 
took  part  in  another  capacity  in  the  eca  Co.  Bank  v.  Neass,  5  Denio,  329, 
making  of  a  new  mortgage  based  on    337  (1848). 

such    satisfaction.      Harris    v.    Amer-        i  Louisville  T.  Co.  v.  Louisville,  etc. 
ican,  etc.  Assoc,  122  Ala.  545  (1899).    Ry.,   75   Fed.   Rep.    433    (1896).     See 
Where   a   cashier   and   director   in    a    s.  c,  174  U.  S.  552.    Where  the  presi- 
bank  borrow  money  from  the  bank  on    dent  is  interested  on  the  other  side  of 
their  note  the  bank  is  not  chargeable    the  transaction  his  knowledge  of  facts 
with  notice  of  the  relations  between    is    not    notice     to     the    corporation, 
them.    First  Nat.  Bank,  etc.  v.  Briggs'    Seaverns  v.  Presbyterian,  etc.,  173  111. 
Assignees,  70  Vt.  594  (1898).    A  bank    414   (1898).     The  knowledge  acquired 
may   be   a   iona  fide  purchaser  of   a    by    the    president    of    a    bank    while 
draft  from  its  cashier  who  has  notice    acting    for    himself    in    the    interest 
of    defenses.     Hummell    v.    Bank    of    of     himself     alone     is     not     charge- 
Monroe,  75  Iowa,  689   (1888).    Knowl-    able  to  the  bank.    First,  etc.  Bank.  v. 
edge   of  the   cashier  of  a  bank   that    Skinner,    10    Kan.    App.    517    (1900). 
stock  received  in  pledge  is  trust  stock    Notice  to  the  president  is  notice  to  the 
is    notice    to     the    bank.     Loring   v.    bank  in  a  bank  transaction.     Fouche 
Brodie,    134    Mass.    453    (1883).     See    v.  Merchants',  etc.  Bank,  110  Ga.  827 
also   Second   Nat.   Bank  v.  Howe,   40     (1900).     A  bank  may  enforce  a  note 
Minn.     390      (1889).      The     cashier's    given  by  a  person  to  the  bank,  even 
knowledge  of  fraud  in  a  note  is  notice    tnough   it   turns   out   that  such  note 
to  the  company.     Fall,   etc.  Bank  v.    was  an  accommodation  note,  the  real 
Sturtevant,     66     Mass.     372     (1853).    borrower  being  the  president  of  the 
Notice  to  the  cashier  of  acceptance  of    bank.     Richardson  v.  Watson,  51  La. 
the  bank  to  receive  payment  in  bonds    Ann.    1390    (1899).      Where    a    bank 
is  good  notice.    Branch  Bank  v.  Steele,    knows  that  a  stockholder  has  pledged 
10  Aia.  915   (1846).    Notice  to  a  cash-    his  certificate  of  stock,  the  bank  can- 
ier  that  bank  funds  have  been  loaned    not  claim  a  lien  upon  such  stock  for  a 
is  notice  to  the  bank.    New  Hope,  etc.    debt    incurred    to    the    bank    subse- 
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whether  notice  to  the  president  is  notice  to  the  corporation,  and  in 
general  the  question  may  be  said  to  turn  largely  on  the  particular 
facts  in.  each  case.^     Where  a  corporation  takes  title  to  land  through 


quently  by  the  pledgor  of  the  stock, 
even  though  the  stock  is  not  trans- 
ferred on  the  books,  and  even  though 
the  statute  requires  that  transfers 
should  be  made  only  on  the  books  of 
the  bank.  But  the  fact  that  the 
pledgor  was  the  cashier  of  the  bank  is 
not  notice  to  the  bank,  nor  is  the  fact 
that  the  president  knew  of  the  pledge 
notice  to  the  bank  where  he  took  no 
active  part  in  the  management  of  the 
bank  and  was  not  acting  for  the  bank 
when  he  learned  of  the  pledge.  Cur- 
tice i\  Crawford,  etc.  Bank,  110  Fed. 
Rep.  830  (1901).  A  corporation  is  not 
bound  by  notice  to  an  officer  while  act- 
ing for  himself  and  not  for  the  corpo- 
ration. Aycock,  etc.  Co.  v.  First  Nat. 
Bank  of  Dothan,  45  S.  Rep.  501  (Fla. 
1907). 

1  The  case  of  Kissam  v.  Anderson, 
145  U.  S.  435  (1892),  reversed  the  de- 
cision below  on  the  ground  that  it  was 
for  the  jury  to  say  whether  the  bank, 
whose  funds  were  used  by  the  presi- 
dent to  pay  the  broker,  had  notice  of 
payments  by  the  broker  to  the  presi- 
dent. A  corporation  to  which  the  prin- 
cipal stockholder,  incorporator,  and 
president  conveys  land  is  a  purchaser 
with  notice  unless  it  proves  the  con- 
trary. Billings  r.  Aspen,  etc.  Co.,  51 
Fed.  Rep.  338,  349  (1892).  A  lien  of 
a  bank  on  stock  for  a  debt  from  a 
stockholder  to  the  bank  is  subject  to 
a  pledge  of  the  stock  where  such 
pledge  was  made  before  the  debt  was 
incurred,  and  the  bank  incurred  the 
debt  with  knowledge  of  the  pledge. 
Knowledge  of  the  facts  by  the  presi- 
dent is  notice  to  the  bank.  Curtice  r\ 
Crawford,  etc.  Bank,  118  Fed.  Rep.  390 
(1902).  A  creditor  who  knows  that 
stock  has  been  paid  for  by  property 
taken  at  an  overvaluation  cannot 
afterwards  complain,  and  if  the  same 
person  is  president  of  both  the  cred- 
itor and  the  debtor  his  knowledge  is 


notice  to  the  creditor.  Berry  v.  Rood, 
168  Mo.  316  (1902).  Knowledge  of 
the  president  of  a  trust  company 
acquired  in  taking  a  mortgage  for 
other  parties  is  not  notice  to  the  trust 
company.  Tate  v.  Seceurity  T.  Co.,  63 
N.  J.  Eq.  559  (1902).  Where  the  presi- 
dent  of  a  coriwration  is  a  director 
in  another  corporation  which  owes 
money  to  the  former,  the  former  is 
chargeable  with  knowledge  of  facts 
known  to  its  president.  Easton  Nat. 
Bank  v  American,  etc.  Co.,  69  N.  J. 
Eq.  326  (1905).  Even  though  the 
president  of  a  bank  sells  to  it  a  note 
which  has  not  a  sufficient  considera- 
tion, yet  if  the  note  was  accepted  at  a 
meeting  of  the  directors  at  which  the 
president  was  not  present,  the  bank 
may  enforce  the  note.  McDonald  v. 
Randall,  139  Cal.  246  (1903).  Knowl- 
edge of  the  corporate  officers  that  they 
may  rescind  a  sale  of  goods  for  fraud 
binds  the  corporation  if  it  levied  an 
attachment  instead  and  thereby  waived 
its  right  of  rescission.  Baker  v.  Brown 
Shoe  Co.,  78  Ark.  501  (1906).  A  rep- 
resentation of  the  president  of  a  na- 
tional bank  that  the  signature  to  a 
note  is  the  genuine  signature  of  the 
individual  does  not  bind  the  bank. 
Commercial,  etc.  Bank  v.  First,  etc. 
Bank,  97  Tex.  536  (1904).  The  presi- 
dent of  a  slate  company  has  no  power 
to  make  a  time  contract  with  a  rail- 
road to  ship  the  product  of  the  com- 
pany over  such  road,  and  knowledge 
of  such  contract  by  the  president  is 
not  notice  to  the  corporation.  Ban- 
gor, etc.  Ry.  V.  American,  etc.  Co., 
203  Pa.  St.  6  (1902).  A  bank  is  not 
given  notice  as  to  defenses  to  notes  of 
a  cattle  company  presented  to  the 
bank  by  its  president,  but  in  behalf 
of  the  catWe  company.  Corcoran  v. 
Snow  Cattle  Co.,  151  Mass.  74  (1890). 
Drafts  which  are  indorsed  to  the  cor- 
poration by   its   president,   who  held 


2371 


§  727.] 


HOW  CORPORATE  CONTRACTS  ARE  MADE. 


[CH.  XLIII. 


its  incorporators,  and  all  of  tliem  as  well  as  the  president  had  con- 
structive or  actual  knowledge  of  a  flaw  in  the  title,  the  corporation 


them  individually,  are  collectible  by 
the  corporation  as  a  hona  fide  holder, 
notwithstanding  its  president  had 
notice  of  defenses.  Levy,  etc.  Co.  v. 
Kauffman,  114  Fed.  Rep.  170  (1902). 
A  corporation  purchasing  a  note  from 
another  corporation  is  not  notified  of 
defenses  thereto  by  the  fact  that  the 
president  of  the  selling  corporation 
was  superintendent  of  the  buying  cor- 
poration, it  appearing  that  he  did  not 
manage  the  financial  affairs  of  the  lat- 
ter. Newman  v.  Aultman,  etc.  Co.,  51 
S.  W.  Rep.  198  (Tenn.  1899).  Knowl- 
edge which  a  trustee  of  a  railroad 
mortgage  receives  as  trustee  binds 
another  company  in  which  he  is  presi- 
dent and  superintendent.  New  York, 
etc.  R.  R.  r.  New  York,  etc.  R.  R.,  52 
Conn.  274,  280  (1884).  Notice  to  the 
president  that  stock  is  held  in  trust  is 
notice  to  the  company.  Porter  v.  Bank 
of  Rutland,  19  Vt.  410  (1847).  Notice 
to  the  president  of  a  bank  that  the  vil- 
lage is  being  sued  for  damages  due  to 
the  bank's  sidewalk  is  notice  to  the 
bank.  Port  Jervis  v.  First  Nat.  Bank, 
96  N.  Y.  550  (1884).  See  also  Gold 
Min.  Co.  V.  National  Bank,  96  U.  S. 
6tO  (1877).  Knowledge  of  the  presi- 
dent that  a  person  who  is  turning 
property  in  to  the  bank  is  insolvent  is 
notice  to  the  bank,  Getman  v.  Second 
Nat.  Bank,  23  Hun,  498  (1881).  See 
also  Central,  etc.  Bank  v.  Levin,  6 
Mo.  App.  543  (1879) ;  First  Nat.  Bank 
V.  Fricke,  75  Mo.  178  (1881).  Cf. 
First  Nat,  Bank  v.  Sherburne,  14 
Bradw.  (111.)  566  (1884).  Notice  to 
the  president  and  certain  stockholders 
who  are  sent  to  investigate  for  the 
corporation  is  notice  to  the  corpora- 
tion. U.  S.  V.  San  Pedro,  etc.  Co.,  4 
N.  M.  225  (1888).  Knowledge  of  a 
president  in  regard  to  property  which 
he  sells  to  the  company  is  not  notice 
to  the  company.  Barnes  v.  Trenton, 
etc.  Co.,  27  N.  J.  Eq.  33  (1876).  Where 
it  was  attempted  to  impute  to  a  cor- 


poration the  knowledge  of  its  presi- 
dent of  a  prior  unrecorded  convey- 
ance, it  was  held  this  could  not  be 
done  where  the  knowledge  was  gen- 
eral and  not  specific  or  official.  U.  S. 
Ins.  Co.  V.  Shriver,  3  Md.  Ch.  381 
(1851) ;  s.  c.  on  appeal,  swb  nom.  Gen- 
eral Ins.  Co.  V.  U.  S.  Ins.  Co.,  10  Md. 
517  (1857).  Knowledge  by  the  presi- 
dent of  outstanding  equities  to  land 
mortgaged  by  him  to  the  corporation, 
is  not  notice  thereof  to  the  company. 
Winchester  v.  Baltimore,  etc.  R.  R.,  4 
Md.  231,  239  (1853).  Notice  to  a  stock- 
holder who  is  also  president  of 
another  company  is  not  notice  to  the 
latter.  First  Nat.  Bank  v.  Anderson, 
28  S.  C.  143  (1888).  The  company  is 
bound  to  take  notice  of  the  extent  of 
a  power  of  attorney  given  by  a  third 
person  to  its  president.  Mechanics' 
Bank  v.  Schaumberg,  38  Mo.  228 
(1866).  The  knowledge  of  the  vendor 
of  personalty  to  a  corporation  that  a 
chattel  mortgage  exists  is  not  neces- 
sarily notice  to  the  corporation,  al- 
though he  becomes  its  president  and 
general  manager.  It  is  for  the  jury 
to  decide  whether  there  are  not  hona 
fide  stockholders  who  would  be  in- 
jured by  such  a  result.  International, 
etc.  Co.  V.  McMorran,  73  Mich.  467 
(1889).  Knowledge  of  one  who  is 
president  of  a  railroad  and  also  of  a 
bank,  where  the  bank  discounts  pa- 
per for  the  railroad,  is  notice  to  the 
bank  if  he  took  part  in  its  action. 
Waynesville  Nat.  Bank  v.  Irons,  8 
Fed.  Rep.  1  (1881);  and  see  the  note. 
Notice  to  a  member  of  a  copartnership 
is  not  notice  to  a  corporation  of 
which  that  member  is  president.  Mil- 
ler V.  Illinois,  etc.  R.  R.,  24  Barb.  312 
(1857).  The  president  and  treasurer 
who  stand  by  and  allow  another  to 
purchase  property  without  saying 
that  the  company  has  a  claim  thereon 
bind  the  company  thereby.  Mihills 
Mfg.  Co.  V.  Camp,  49  Wis.  130  (1880). 
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thereby  had  similar  notice.^  Wliero  a  patx2ntee  is  under  obligation 
to  assign  his  patent,  a  corporation  wholly  owned  by  him  is  not 
protected  as  a  bona  fide  purchaser  of  the  patent  from  liim.^  A  cor- 
poration is  chargeable  with  notice  that  a  party  selling  a  patent  to  it 
obtained  the  patent  by  fraud,  where  the  corporate  agent  making  the 
purchase  was  informed  of  the  same.^  Wliere  an  attorney  in  fact  for 
the  sale  of  a  patent  causes  his  friends  to  organize  a  corporation,  and 
then  sells  the  patent  to  the  corporation  on  terms  entirely  beyond  his 
authority,  his  principal  may  repudiate  the  sale,  and  the  company  is 
not  a  bona  fide  purchaser,  inasmuch  as  its  projector  and  organizer 
was  the  attorney.  Another  company  to  which  the  principal  again 
assigns  his  patent  may  sue  the  former  company  for  infringement* 
In  general  the  test  turns  on  whether  the  corporate  agent  received 
the  knowledge  in  the  regular  course  of  business.  Knowledge  by  an 
officer,  derived  as  an  individual  and  not  while  acting  officially  for 

Knowledge  of  a  president  and  director  quent  mortgage,   where  the   attorney 

of  a  transfer  of  stock  is  notice  to  the  is   the   president   of   the   corporation, 

company.    Factors',  etc.  Co.  v.  Marine,  Willard   v.  Denise,   50   N.   J.  Eq.   482 

etc.    Co.,    31    La.    Ann.    149     (1879).  (1893).      A    bank    is    not    chargeable 

Knowledge  of  a  vice-president  is  not  with  knowledge  of  the  fact  that  its 

notice  to  the  company.    Fisher  v.  Mur-  president,  in  depositing  money  to  his 

dock,  13  Hun,  485   (1878).     Although  individual  credit,  was  depositing  trust 

the  president  and  cashier  are  the  dis-  funds.    Re  Plankinton  Bank,  87  Wis. 

count  committee  and  discount  a  note  378    (1894).     Where  the  president  of 

which   is   indorsed   by   the   president,  a  corporation  sells  property  to  it,  the 

the  bank  is  not  charged  with  notice  corporation  is  not  chargeable  with  no- 

that  the  note  was  given  for  an  illegal  tice  of  defects  in  the  title  known  to 

purpose.     Graham   v.   Orange  County  him.      Higgins    r.    Lansingh,    154   111. 

Nat.   Bank,   59   N.   J.    L.   225    (1896).  301    (1895).     Where  the  treasurer  of 

The   fact   that  the   maker  of  a  note  a  corporation  is  also  vice-president  of 

t€lls  the  president  of  a  bank,  at  the  a  bank,  and  draws  out  the  funds  of 

office   of   another   company   in   which  the  former,  taking  in  payment  a  draft 

they  are  both  directors,  that  a  certain  running  to   himself  individually,   the 

note  was  fraudulent,  is  not  notice  to  bank  is  not  chargeable  with  notice  of 

the  bank  although  it  afterwards  dis-  a  diversion  of  the  corporate  funds  to 

counts    the    note.      Washington    Nat.  his  own  use.     Gunster  t\  Scranton  II- 

Bank  v.  Pierce,  6  Wash.  491    (1893).  luminating,  etc.  Co.,   181  Pa.   St.   327 

Where  the  president  of  a  bank  pur-  (1897) 

chases  for   the   bank  a  note   from   a  i  Simmons,    etc.   Co.  v.   Doran,   142 

corporation  in  which  he  is  a  director,  U.  S.  417,  436    (1892). 

the    bank    is   chargeable   with   notice  2  National  Conduit  Mfg.  Co.  v.  Con- 

of  defenses  to  the  note  known  to  the  necticut  Pipe  Mfg.  Co.,  73  Fed.  Rep. 

vendor    of    the    note.      Traders'    Nat.  491(1896).    See  also  §  663,  swpra. 

Bank  r.   Smith,   22   S.  W.   Rep.   1056  3  Vulcan,  etc.  Co.  v.  American,  etc. 

(Tex.  1893).     Knowledge  acquired  by  Co.,  70  N.  J.  Eq.  588  (1906). 

an  attorney,  as  attorney,  of  the  execu-  4  Young     Reversible,     etc.     Co.     t'. 

tion  of  a  mortgage,   is  chargeable  to  Young  Lock-Nut  Co.,  72  Fed.  Rep.  62 

a   corporation    which    takes   a    subse-  (1896). 
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the  corporation,  cannot  operate  to  its  prejudice,  and  will  not  be  im- 
puted to  it.^  Where  there  is  a  common  agent,  and  he  alone  repre- 
sents both  parties,  both  are  bound  by  his  undisclosed  knowledge,  but 
if  one  of  the  parties  is  a  corporation,  and  is  represented  by  other 
officers,  the  corporation  is  not  bound  by  the  agent's  knowledge.^ 

The  corporation  is  sometimes  chargeable  with  knowledge  of  facts 
which  are  known  to  one  of  its  directors ;  ^  but  there  are  so  many 


1  Casco  Nat.  Bank  v.  Clark,  139  N. 
Y.  307  (1893);  Merchants'  Nat.  Bank 
V.  Clark,  139  N.  Y.  314  (1893).  Con- 
cerning notice  to  an  officer  who  is 
acting  as  a  third  party,  and  not  for 
a  company,  see  also  First  Nat.  Bank 
V.  Tompkins,  57  Fed.  Rep.  20  (1893). 
Where  the  same  persons  are  officers 
of  a  corporation  and  trustees  for  the 
benefit  of  its  creditors,  notice  to  them 
as  such  officers  is  not  notice  to  them 
as  trustees.  New  York  Security,  etc. 
Co.  r.  Lombard  Inv.  Co.,  65  Fed.  Rep. 
271   (1895).     Notice  to  an  officer  who 


that  a  label  claims  more  than  is  cor- 
rect is  not  notice  to  a  corporation 
which  purchased,  owns,  and  operates 
the  patent,  although  he  is  a  director. 
Lawrence  r.  Holmes,  etc.,  45  Fed.  Rep, 
357  (1891).  A  bank  may  be  charge- 
able with  notice  of  a  fraud  perpe- 
trated by  some  of  its  directors  in  issu- 
ing the  stock  of  another  corporation 
and  taking  notes  therefor  and  en- 
dorsing the  notes  and  discounting 
them  with  the  bank.  State  Bank  of 
Indiana  v.  Mentzer,  125  Iowa,  101 
(1904).     Where  every  director  knew 


is  personally  interested  is  not  notice    of  the  president's  agreement  with  a 


to  the  corporation.  Victor,  etc.  Co. 
V.  National  Bank,  15  Utah,  391  (1897). 
A  corporation  is  not  chargeable  with 
notice  of  the  fact  that  the  parties 
conveying  property  to  it  for  stock 
are  doing  so  in  breach  of  trust,  even 
though  such  parties  are  directors  in 
the    corporation.      This    rule   will    be 


person  to  continue  work  on  a  mine 
owned  by  the  corporation,  the  corpo- 
ration is  bound.  Davis  v.  Brown,  etc. 
Co.,  110  N.  W.  Rep.  113  (S.  Dak. 
1906).  The  fact  that  a  director  in 
a  bank  negotiates  the  sale  of  com- 
mercial paper  to  it  does  not  charge 
the  bank  with  notice  of  defenses  to 


applied,   especially   where   the   benefi-    the  paper.    Koehler  v.  Dodge,  31  Neb 


ciary  has  been  guilty  of  laches. 
Whittle  r.  Vanderbilt,  etc.  Co.,  83  Fed. 
Rep.  48    (1897). 

2  Taylor    v.   Felder,    59    S.   E.   Rep. 
844   (Ga.  1907). 

3  A  corporation  is  chargeable  with 
notice  of  facts  known  to  its  directors 
whereby  the  corporation  acquired  title 
to  a  large  property  from  the  bond- 
holders of  a  foreclosed  company.  Rog- 
ers r.  New  York,  etc.  Land  Co.,  134 
N.  Y.  197  (1892).  Notice  to  a  director 
is  not  notice  to  the  company  except 
"in  the  business  to  which  the  knowl- 
edge is  material  through  the  agency 
of  such  director  acting  either  alone 
or  as  one  of  the  board."  Buttrlck  v. 
Nashua  etc.  R.  R.,  62  N.  H.  413 
(1882).    The  knowledge  of  a  patentee 


328  (1891).  If  a  director  act  in  be- 
half of  a  bank  in  a  transaction  of 
which  the  bank  takes  the  benefit,  the 
bank  is  chargeable  with  a  knowledge 
of  all  the  director's  acts  in  such  trans- 
action. Smith.  V.  South  Royalton 
Bank,  32  Vt.  341  (1859).  Notice  to 
a  director  who  is  acting  as  a  special 
agent  is  notice  to  a  bank.  Fulton 
Bank  V.  Benedict,  1  Hall  (N.  Y.),  480, 
557  (1829);  Farmers'  Bank  v.  McKee, 
2  Pa.  St.  318  (1845).  Notice  to  three 
trustees  and  superintendent  of  repairs 
for  a  corporation  that  the  water  from 
the  bank  building  was  not  properly 
conducted  away  is  notice  to  the  cor- 
poration. The  "jury  may  presume 
that  the  trustee  did  his  duty  by  com- 
municating   to    the    corporation    the 
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exceptions  to  this  rule  that  the  oulj  safety  lifs  in  a  study  of  the 
cases  themselves.^     Even  though  a  director  purchatics  a  mortgage  for 


knowledge  he  had  obtained,  and  which 
it  was  material  that  the  corporation 
should  know."  Winne  t'.  Ulster,  etc. 
Inst.,  37  Hun.  349  (1885).  Knowledge 
of  a  firm  dissolution  imparted  to  the 
board  by  a  director  at  a  regular  meet- 
ing is  notice  to  the  bank.  Bank  of 
Pittsburgh  v.  Whitehead,  10  Watts 
(Pa.),  397  (1840).  In  Re  Carew's 
Estate  Act,  31  Beav.  39  (1862),  where 
a  director  and  local  manager  of  a 
bank  obtained  possession  of  certain 
acceptances  without  consideration, 
had  them  discounted  by  the  bank, 
and  carried  to  his  account,  which  was 
largely  overdrawn,  the  bank  was  held 
to  have  notice  sufficient  to  prevent  its 
being  a  bona  fide  owner.  Notice  once 
given  to  a  board  of  directors  is  notice 
to  its  successor,  although  the  indi- 
viduals constituting  it  are  all  differ- 
ent. Mechanics'  Bank  v.  Seton,  1  Pet. 
299,  309  (1828).  A  director  who,  as 
attorney  for  the  company,  takes  an 
acknowledgment  of  a  mortgage  to  it, 
binds  the  company  with  notice  when 
he  had  previously  taken  an  acknowl- 
edgment of  an  unrecorded  deed.  Fair- 
field Sav.  Bank  v.  Chase,  72  Me.  226 
(1881).  Contra,  Houseman  r.  Girard, 
etc.  Assoc,  81  Pa.  St.  256  (1876). 

1  Although  three  of  a  body  of  city 
commissioners  who  have  defrauded 
the  city  by  a  conspiracy  in  expending 
money  are  directors  in  a  bank  which 
advanced  the  money  to  the  city,  yet 
the  bank  may  collect,  it  being  proved 
that  these  three  did  not  attend  di- 
rectors' meetings  in  reference  to  the 
matter,  and  did  not  act  for  the  bank 
in  any  way  in  regard  to  it.  Mayor, 
etc.  r.  Tenth  Nat.  Bank,  111  N.  Y. 
446  (1888).  See  also  National  Park 
Bank  v.  German,  etc.  Co.,  53  N.  Y. 
Super.  Ct.  367  (1886).  Knowledge  by 
a  director  of  a  bank  is  not  necessarily 
notice  to  the  bank.  Home,  etc.  Bank 
V.  Peoria,  etc.  Soc,  206  111.  9  (1903). 
Where  two  companies  have  a  director 


in  common  and  he  brings  about  the 
loan  of  money  by  one  to  the  other, 
the  lending  company  is  not  chargeable 
with  notice  of  the  facts  known  to  such 
director  that  the  borrowing  company 
intended  to  use  the  money  ultra  vires. 
Re  David  Payne  &  Co.,  Ltd.,  [1904] 
2  Ch.  608.  Knowledge  of  directors  of 
defects  in  the  title  to  property  which 
they  are  selling  to  the  corporation  is 
not  notice  to  the  corporation.  Schnei- 
der V.  Sellers,  98  Tex.  380  (1905). 
Notice  to  a  director  is  not  notice  to 
the  company.  Luling,  etc.  Co.  v.  Lane, 
etc.  Co.,  109  S.  W.  Rep.  445  (Tex. 
1908).  Knowledge  of  a  majority  of 
the  directors  that  an  unauthorized 
note  has  been  given  is  not  notice  to 
the  company.  Edwards  r.  Carson 
Water  Co.,  21  Nev.  409  (1893).  No- 
tice to  a  director  of  a  bank,  acquired 
by  him  not  in  the  bank's  business, 
but  privately,  is  not  notice  to  the 
bank.  Black  v.  First  Nat.  Bank,  96 
Md.  399  (1903).  Knowledge  of  a  di- 
rector who  sells  a  note  to  his  bank 
that  there  is  a  defense  to  the  note  is 
not  notice  to  the  bank.  Buffalo 
County  Nat.  Bank  v.  Sharpe,  40  Neb. 
123  (1894).  Where  two  of  fifteen  di- 
rectors sell  land  to  the  corporation, 
their  knowledge  of  a  prior  vendor's 
lien  is  not  notice  to  the  corporation. 
Bang  V.  Brett,  62  Minn.  4  (1895). 
Knowledge  of  a  director  that  a  note 
is  tainted  with  illegal  gambling  is 
not  notice  to  the  bank,  although  he 
recommended  it  for  discount.  Shaw 
r.  Clark,  49  Mich.  384  (1882).  The 
fact  that  a  cashier  who  discounts  a 
note  for  a  corporation  payee  is  also 
a  director  in  the  latter  is  not  notice 
to  the  bank  of  facts  known  to  the 
corporation  payee.  First  Nat.  Bank 
V.  Loyhed',  28  Minn.  396  (18S1). 
Knowledge  of  a  director  that  a  mem- 
ber of  a  firm  in  which  the  director 
is  also  a  member  has  withdrawn 
therefrom  is  not  notice  to  the  corpo- 
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a  corporation  it  is  not  chargeable  with,  his  knowledge  of  equities 
against  the  mortg-age,  where  such  knowledge  was  not  acquired  by  him 
while  acting  for  the  corporation.^ 


ration.  But  it  was  proved  that  the 
director  had  no  management  of  the 
corporate  affairs.  Powles  v.  Page,  3 
C.  B.  16,  24,  81  (1S46).  Where  a 
director  causes  his  bank  to  discount 
a  note  which  he  holds  as  an  indorsee, 
the  bank  is  not  chargeable  with 
knowledge  of  facts  which  he  knows 
and  which  would  defeat  payment. 
Loomis  V.  Eagle  Bank,  1  Disney 
(Ohio),  285  (1859);  Louisiana  State 
Bank  v.  Senecal,  13  La.  525  (1839). 
Where  a  board  of  bank  directors  dis- 
counted a  note  for  one  of  their  num- 
ber, who  had  knowledge  of  fraud  in 
its  inception,  the  maker  was  held  lia- 
ble on  the  ground  that  the  knowledge 
of  the  director  which  was  not  com- 
municated to  any  other  director  could 
not  be  considered  notice  to  the  bank. 
Terrell  v.  Branch  Bank  at  Mobile,  12 
Ala.  502  (1847).  And  see  Lucas  v. 
BanK  of  Darien,  3  Ala.  (O.  S.)  280, 
321  (1830);  Washington  Bank  v. 
Lewis,  39  Mass.  24  (1839);  Commer- 
cial Bank  v.  Cunningham,  41  Mass. 
270,  276  (1841);  First  Nat.  Bank  v. 
Christopher,  40  N.  J.  L.  435  (1878). 
Where  a  director  had  knowledge  that 
certain  bills  which  were  discounted 
at  the  bank  had  been  given  originally 
as  accommodation  paper,  but  was  not 
present  when  the  board  discounted 
them,  and  did  not  communicate  his 
knowledge  to  any  one,  the  bank  was 
not  regarded  as  having  notice.  Farm- 
ers', etc.  Bank  v.  Payne,  25  Conn.  444 
(1857);  Westfield  Bank  v.  Cornen,  37 
N.  Y.  320  (1867).  But  if  the  director 
who  has  such  knowledge  acts  for  the 
bank  in  discounting  the  note,  his  act 
is  the  act  of  the  bank,  and  the  latter 
is  affected  with  his  knowledge.  Na- 
tional Security  Bank  v.  Cushman,  121 
Mass.  490  (1877);  Bank  of  U.  S.  v. 
Davis,   2   Hill,   451,   464    (1842).     Cf. 


North  River  Bank  v.  Aymar,  3  Hill, 
262,  274   (1842). 

Notice  to  an  individual  director, 
who  has  no  duty  to  perform  in  rela- 
tion to  such  notice,  cannot  be  con- 
sidered a  notice  to  the  corporation. 
And  even  knowledge  of  the  president 
that  certain  deposits  were  only  to  be 
drawn  in  a  certain  manner  was  held 
not  to  be  knowledge  of  the  bank  so 
as  to  render  it  liable  when  such  money 
had,  unknown  to  the  president,  been 
wrongfully  withdrawn.  Fulton  Bank 
V.  New  York,  etc.  Canal,  4  Paige,  127, 
136  (1833).  Knowledge  of  directors 
in  a  matter  of  their  own  in  which 
they  are  not  acting  for  the  corpora- 
tion is  not  notice  to  the  latter.  So 
held  in  a  patent  case  where  this  de- 
fect of  actual  or  constructive  notice 
enabled  the  legal  title  to  prevail  over 
the  equitable.  Davis,  etc.  Wheel  Co. 
V.  Davis,  etc.  Wagon  Co.,  20  Fed.  Rep. 
699  (1884).  An  insurance  company 
taking  mortgages  subsequent  in  date 
to  an  unrecorded  deed  of  the  same 
premises  will  not  be  charged  with  con- 
structive notice  of  such  deed  by  the 
fact  that  the  grantor  and  mortgagor 
•was,  at  the  date  of  the  deed  and  exe- 
cution cf  the  mortgages,  a  director 
in  the  insurance  company.  La  Farge 
Fire  Ins.  Co.  v.  Bell,  22  Barb.  54,  61 
(1856).  Knowledge  of  a  director,  ac- 
quired by  reading  a  notice  thereof  in 
a  newspaper,  that  a  firm  has  dissolved 
and  that  certain  partners  are  no 
longer  liable,  is  not  notice  to  the  cor- 
poration; he  did  not  acquire  the 
knowledge  nor  was  it  given  to  him 
for  the  corporation.  National  Bank 
V.  Norton,  1  Hill,  572  (1841).  On 
a  question  as  to  the  ratification  by  a 
company  of  the  unauthorized  act  of 
its  president,  where  it  is  necessary  to 
show  knowledge  on   the  part   of   the 


1  Gilkeson  v.  Thompson,  210   Pa.   St.  355    (1904). 
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A  corporation  has  notice  of  facts  which  are  kno\VTi  to  all  its 
officers  and  stockholders,  and  especially  to  a  contracting  firm  that 
owns  the  corporation  and  uses  it  to  carry  on  the  firm's  business.^ 

Where  railroad  property  purchased  at  foreclosure  sale  is  trang^ 
ferred  by  the  purchaser  to  a  cor|x>ration  for  the  bonds  and  stock  of 
the  latter,  the  New  York  court  of  appeals  holds  that  such  corpo- 
ration ''paid  no  value,  and  held  the  property  subject  to  any  equi- 
table lien  to  which  it  was  sul>ject  in  the  hands  of  its  grantors."  ^ 

company,   it   is   not   enough  to   show  pany.     Atlantic,   etc.  Bank  i\  Savery, 

an  individual  knowledge  on  the  part  82    N.    Y.    291    (1880).      Corporations 

of  the  minority  of  the  board  of  trus-  having   common    directors   or    officers 

tees,   even   if  a  knowledge   by   all   of  are  not  chargeable  with  knowledge  of 

them  in  their  individual  capacity,  and  each   other's   transactions   and   condi- 

not  acting  as  a  board,  would  be  suffi-  tion.    Re  Marseilles  Extension  Ry.,  L. 

cient.       Yellow    Jacket,     etc.     Co.     v.  R.  7  Ch.  App.  161  (1871).   See  also,  in 

Stevenson,  5  Nev.  224  (1869).    A  cor-  general.  Third  Nat.  Bank  v.  Harrison, 

poration   is  not  chargeable  with   any  10  Fed.  Rep.  243  (1882);  "West  Boston 

knowledge  of  a  deed  which  a  director  Sav.    Bank    v.    Thompson,    124    Mass. 

discovers  on  examining  the  record  un-  506    (1878).     Where  the  president  of 

officially.     Farrell    Foundry   v.   Dart,  a    corporation    is    vice-president    and 

26    Conn.    376    (1857).      Notice    to    a  manager  of  a  bank,  and  obtains  money 

director,  not  constituted  an  organ  of  from   the  latter  in  the  name   of  the 

communication    between    the    parties,  former,  but  for  his  own  use,  the  bank 

that  a  promissory  note  was  made  to  cannot  recover  from  the  corporation, 

be   discounted   for  a  si>ecial   purpose,  the  officers  of  the  bank  being  cogni- 

is  not  notice  to  the   bank,   although  zant  of  the  transaction.    Trapp  r.  Fi- 

the    director    was    present    when    the  delity  Nat.  Bank,  101  Ky.  485   (1897). 

note  was  discounted.     Custer  v.  Tomp-  i  Holly   Mfg.    Co.   v.    New    Chester, 

kins    County     Bank,     9     Pa.     St.     27  etc.    Co.,    48    Fed.    Rep.    879     (1891). 

(1848).     Knowledge  by  a  director  of  Where  suit  is  brought  by  a  riparian 

a  deed   drawn  by  him  professionally  owner    to    enjoin    a    riparian    owner 

is  not  notice  to  the  corporation  whose  higher  up  the  stream  from  diverting 

subsequent  deed  of  the  same  property  the  water,  and  the  latter  pending  the 

is   first  recorded.     Armstrong  v.   Ab-  suit  conveys  his  rights  to  a  corpora- 

bott,  11  Colo.  220   (1888).     Notice  of  tion  organized  for  that  purpose,  and 

an  unrecorded  lien  does  not  come  to  owns  all   its   stock,   such  corporation 

the   corporation   by   the   fact   that   a  is  bound,  although  not  a  party  to  the 

stockholder   had   notice   and   that   he  suit.    Miller  &  Lux  i'.  Rickey,  146  Fed. 

afterwards   became   an   officer.      The  Rep.  574   (1906);   aff'd,  152  Fed.  Rep. 

Admiral,     1    Fed.     Cas.    178     (1856).  11  and  22.     See  also  §  663,  supra. 

Knowledge  of  a  director  that  a  bill  2  Vilas  i\  Page,  106  N.  Y.  439,  465 

purchased  by  the  company  is  accom-  (1887).      See    also    ch,     XL,    supra. 

modation  on  the  part  of  the  drawee  Where  the  officers  of  a  bank  use  its 

is  not  knowledge  of  the  company  if  funds   to    buy    property    which    they 

the  director  took  no  part  in  the  pur-  then  turn  in  to  a  corporation  in  paj'- 

chase.    Re  Peruvian  Ry.,  L.  R.  2  Ch.  nient  for  stock,   the   property  is   im- 

App.  617  (1867).    Knowledge  acquired  pressed  with  a  trust  and  may  be  fol- 

by  a  director  while  acting  as  a  mem-  lowed.     The  fact  that  they  were  offi- 

ber  of  the  firm  which  sells  a  note  to  cers  of  the  corporation  also  is  sufficient 

the  company  is  not  notice  to  the  com-  to  give  it  notice.    The  bank  may  fol- 
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A  director  cannot  claim  to  be  a  bona  fide  purchaser  of  bonds  upon 
tlieir  issue  by  the  corporation.  He  is  bound  to  know  what  trans- 
pires in  the  meetings  of  the  board  of  directors.^  ^Vhere  a  com- 
pany sells  land  to  its  president  and  secretary,  they  are  charged 
wath  knowledge  of  facts  known  to  the  company,  the  latter  having 
been  present  at  the  meetings.-  The  question  sometimes  arises  whether 
a  director  or  officer  of  a  corporation  is  chargeable  with  notice  of  all 
facts  contained  in  the  corporate  books.  The  general  rule  is  that  he  is 
not  chargeable  with  actual  knowledge  of  such  entries,^  but  such  en- 
low  the  stock  or  the  property,  at  their    are  chargeable  with  notice  with  what 


option.  Farmers',  etc.  Bank  v.  Kim- 
ball Milling  Co.,  1  S.  D.  388  (1890). 
A  consolidated  company  takes  with 
notice  of  facts  known  to  one  of  the 
companies  consolidated.  Joy  v.  St. 
Louis,  138  U.  S.  1  (1891).  A  tripartite 
agreement  relative  to  a  right  of  way 
through  a  park  binds  the  successors 
of  one  of  the  companies.  Joy  r.  St. 
Louis,  138  U.  S.  1  (1891). 

1  Greenville  Gas  Co.  v.  Reis,  54  Ohio 
St.  549  (1896).  The  directors"  minute- 
bock  is  evidence  against  a  director. 
Allison  V.  Coal  Creek,  etc.  Co.,  87 
Tenn.  60  (1888);  First  Nat.  Bank  v. 
Tisdale,  84  N.  Y.  655  (1881)  ;  Leonard 
V.    Faber,    52    N.    Y.    App.    Div.    495 

(1900).     See  also  §  714,  supra. 
2Rapley    v.    Klugh,    40    S.    C.    134 

(1893). 
3  "There   is   no   rule   of  law  which 


is  in  the  books  is  not  applicable.  Pa- 
cific, etc.  Works  v.  Smith,  93  Pac. 
Rep.  85  (Cal.  1907).  General  entries 
upon  the  ledger  of  the  corporation  do 
not  charge  a  director  with  notice 
thereof,  unless  it  is  proved  that  he 
had  access  to  the  ledger  or  control 
over  it.  Leonard  v.  Faber,  52  N.  Y. 
App.  Div.  495  (1900),  the  court  stat- 
ing that  corporate  books,  such  as  the 
stock-book  and  minute-books  contain- 
ing records  in  which  third  parties 
are  not  interested,  are  evidence  of  the 
facts  set  forth  in  them  both  in  favor 
and  against  the  corporation,  but  that 
account  books  showing  transactions 
between  the  corporation  and  third  per- 
sons are  similar  to  account  books  of 
other  parties  and  are  admissible  only 
as  admissions  by  the  corporation. 
In  a  suit  by  a  receiver  of  a  national 


charges  a  director  or  stockholder  of    bank  to  recover  back  dividends   ille- 
a  corporation  with  actual  knowledge    gaily  paid,  the  books  of  the  bank  are 


of  its  business  transactions  merely 
because  he  is  such  director  or  stock- 
holder." Hence,  in  an  action  by  the 
corporation  for  an  accounting,  the 
books  of  the  company  are  not  compe- 
tent evidence  to  establish  the  account 
and  hold  him  liable,    Rudd  v.  Robin- 


competent  evidence  to  prove  the  acts 
of  the  corporation  and  its  financial 
condition,  except  as  to  dealings  be- 
tween the  corporation  and  the  defend- 
ant. Hayden  v.  Williams,  96  Fed. 
Rep.  279  (1899).  As  against  the  offi- 
cers of  the  company  it  may  be  proved 


son   126  N.  Y.  113  (1891).    A  director  by   the   books    of   the   company    that 

who  sells  his  stock  to  another  director  they  had  converted  to  their  own  use 

who  is  treasurer,  may  collect  a  check  the   funds   of   the  company   illegally, 

given    in   payment,   even   though   the  Saranac,  etc.  R.  R.  v.  Arnold,  167  N. 

check  is  signed  by  the  latter  as  treas-  Y.  368    (1901).     One  who  is  a  stock- 

urer  of  the  company.     Fillebrown  v.  holder,  director,  and  vice-president  is 

Haywood,  190  Mass.   472    (1906).     In  chargeable  with  knowledge  of  entries 

a  suit  by  the  corporation  to  hold  its  on   the   corporate  books.     First  Nat. 

president     liable     for     unauthorized  Bank  tJ.  Tisdale,  18  Hun,  151   (1879) ; 

acts    the  principle  that  the  directors  aff'd,  84  N.  Y.  655.    See  also  ch.  XXX. 
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tries  may  be  admissible  in  evidence  against  him  in  suits  brought  by 
strangers.-^     They  arc  not  a(h7iissiblc  as  evidence,  however,  as  against 


supra.  One  who  is  a  stockholder  and 
also  director  is  as  fully  bound  by- 
entries  in  them  as  a  partner  is  by 
entries  in  the  partnership  lx)olcs. 
Montgomery  v.  Exchange  Bank,  6  Atl. 
Rep.  133  (Pa.  1886).  The  books  of 
the  company  are  not,  per  se,  evidence 
against  a  director.  Powell  v.  Con- 
over,  75  Hun,  11  (1894).  See  §55, 
supra.  A  director  sued  by  a  stock- 
holder for  negligence  in  not  attend- 
ing to  his  duties  is  not  presumed  to 
have  knowledge  of  all  that  is  shown 
by  the  books  of  the  company.  Wal- 
lace V.  Lincoln  Sav.  Bank,  89  Tenn. 
630  (1891).  A  director  is  bound  to 
take  notice  of  calls,  and  cannot  set 
up  that  he  had  no  actual  notice.  Spel- 
lier,  etc.  Co.  r.  Geiger,  147  Pa.  St.  399 
(1892).  Directors  of  an  insolvent 
bank  obtaining  a  preference  are 
bound  to  know  that  the  bank  is  in- 
solvent. James  Clark  Co.  v.  Colton, 
91  Md.  195  (1900).  Even  though  a 
corporation  is  insolvent,  yet,  if  the 
directors  believe  it  is  solvent,  although 
in  financial  distress,  they  may  loan 
money  to  the  corporation  and  take 
securities  as  collateral  thereto,  and 
they  are  not  bound  to  know  that  the 
corporation  is  insolvent.  Converse  v. 
Sharpe,  161  N.  Y.  571  (1900).  A  dis- 
cussion of  what  constitutes  insolvency 
of  a  corporation,  and  stating  that  the 
directors  are  bound  to  know  the  con- 
dition of  business,  is  given  in  Con- 
solidated Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.,  45  Fed.  Rep.  7 
(1891).  Where  the  president  dis- 
counts a  note  for  the  company  and 
pa>-s  in  the  money  therefor,  he  is  a 
bona  fide  holder  of  it.  Hitchings  v. 
St.  Louis,  etc.  Co.,  68  Hun,  33  (1893). 
Knowledge  imparted  to  the  corpora- 
tion is  not  notice  to  its  president,  who 
buys  a  note  from  it.  Peckham  v. 
Hendren,  76  Ind.  47  (1881).  The  rule 
that  a  bank  is  estopped  by  the  state- 
ment of  its  cashier  to  a  surety  that 


his  principal  had  paid  the  note  is  not 
applicable  where  the  surety  is  a  di- 
rector of  the  bank,  for  he  will 
be  conclusively  presumed  to  know 
whether  payment  was  made.  His 
knowledge  will  also  be  imputed  to 
a  firm  which  was  the  security  and  of 
which  he  was  a  member.  Merchants' 
Bank  V.  Rudolf,  5  Neb.  528  (1877). 
See  also  §  714,  supra.  A  director  can- 
not hold  the  president  liable  on  a 
loan  by  the  former  to  the  corporation 
made  on  representations  of  the  con- 
dition of  the  corporation.  Hubbard  v. 
Weare,  79  Iowa,  678  (1890). 

1  The  books  of  a  company  are  "com- 
petent as  evidence  so  far  as  related 
to  any  entries  legitimately  contained 
in  them,  and  so  far  as  they  were 
relevant  to  the  issues  on  trial"  in  an 
action  by  creditors  to  hold  a  director 
liable,  under  the  New  York  statute, 
for  making  a  false  report.  Hunting- 
ton V.  Attrill,  118  N.  Y.  365  (1890). 
In  a  suit  against  a  director  to  enforce 
a  statutory  liability,  a  creditor  can- 
not prove  his  debt  by  the  books  of  the 
company  unless  he  proves  that  the 
director  had  access  to  or  was  familiar 
v/ith  such  books.  Minor  v.  Crosby,  76 
N.  Y.  App.  Div.  561  (1902).  Corporate 
books  are  admissible  in  evidence  to 
show  money  received  as  against  a  cor- 
porate officer  on  trial  for  embezzle- 
ment, even  though  the  entries  were 
not  made  by  him.  Humphrey  v. 
People,  18  Hun,  393  (1879).  So  far  as 
the  rights  of  third  persons  are  con- 
cerned directors  are  bound  to  know 
the  condition  of  the  business  of  the 
company  as  shown  by  its  record 
books.  Mamerow  v.  National,  etc.  Co., 
206  111.  626  (1903).  In  an  action 
against  the  president  for  damages  for 
false  representations  it  need  not  be 
proved  that  he  had  actual  knowledge 
of  the  falsity  of  the  statements  in 
regard  to  corporate  affairs,  inasmuch 
as    he    was   bound    to    know   thereof. 
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strangers.^  In  a  criminal  proceeding  against  a  corporate  officer  the 
corporate  books  are  not  evidence  unless  lie  lias  been  connected  with 
them  or  the  entries  therein.^ 

The  minutes  of  a  meeting  of  a  corporation  are  admissible  to  show 
what  took  place  as  against  members  who  attended  the  meeting,^ 

A  stockholder  is  chargeable  with  notice  of  entries  on  the  corpo- 
rate  books   if  made    in   his   presence   and   he    personally    assented 


Norvell  v.  Pye,  95  S.  W.  Rep.  6G6 
(Tex.  1906).  The  president  is  not 
guilty  of  larceny  merely  because  a 
clerk  embezzled  funds  paid  in  by  a 
customer.  State  v.  Carmean,  126  Iowa, 
291  (1905).  The  minutes  of  a  direct- 
ors' meeting  are  evidence  of  who 
•were  present  and  what  was  done,  so 
far  as  a  suit  between  the  corporation 
and  one  of  those  who  were  present 
is  eoncerned.  Olney  v.  Chadsey,  7 
R.  I.  224  (1862).  A  director  and  vice- 
president  is  chargeable  with  knowl- 
edge of  what  is  on  the  corporate 
records.  First  Nat.  Bank  v.  Tisdale, 
84  N.  Y.  655  (1881).  Quwre,  as  to 
entries  in  miscellaneous  corporate 
books.  Billings  v.  Trask,  30  Hun,  314 
(1883).  The  entries  in  the  books  of 
a  business  corporation  during  the 
period  of  his  directorship  are  admis- 
sible in  evidence  against  one  who  has 
been  a  director  in  the  corporation, 
and  as  such  took  part  in  its  affairs. 
Bedford  v.  Sherman,  68  Hun,  317 
(1893).  In  a  suit  by  a  vendee  of  bank 
Stock  against  the  vendor  for  false  rep- 
resentations, the  vendor,  even  though 
he  is  vice-president  and  managing  di- 
rector of  the  bank,  is  not  chargeable 
with  knowledge  of  all  that  the  bank 
books  contain,  except  so  far  as  he 
had  such  knowledge.  Baker  v.  Mathew, 
115  N.  W.  Rep.  15  (Iowa,  1908).  See 
111  S.  W.  Rep.  902;  85  X.  S.  Rep.  530. 
1  Books  and  records  of  the  corpora- 
tion are  not  evidence  in  its  behalf, 
except  as  memoranda  used  in  connec- 
tion with  oral  testimony.  Chesapeake 
&  O.  Ry.  Co.  r.  Deepwater  Ry.  Co.,  57 
W.  Va.  641  (1905).  The  secretary  and 
treasurer  may  identify  the  cash  book. 


journal  and  ledger  of  a  corporation, 
even  though  he  did  not  make  the  en- 
tries therein.  Entries  in  such  books 
may  be  shown  as  admissions  on  the 
part  of  the  corporation  in  a  suit 
between  it  and  a  third  party.  Matter 
of  Randall,  90  N.  Y.  App.  Div.  192 
(1904).  A  corporation  cannot  prove 
the  sale  of  its  treasury  stock  by  en- 
tries in  its  own  books.  Jacobs  v. 
Morgenthaler,  112  N.  W.  Rep.  492 
(Mich.  1907).  The  title  of  the  cor- 
poration to  a  horse  may  be  shown  by 
its  records  and  the  testimony  of  its 
officers.  Jaquith  Co.  v.  Shumway's 
Estate,  69  Atl.  Rep.  157  (Vt.  1908). 
A  person  contracting  with  a  corpora- 
tion is  not  bound  to  know  what  is 
contained  in  the  corporate  records. 
Blair  v.  St.  Louis,  etc.  R.  R.,  25  Fed. 
Rep.  684  (1885);  aff'd,  133  U.  S.  534. 
Entries  in  the  corporation  books  of 
matters  relating  to  any  property  or 
right  claimed  by  them  can  never  be 
evidence  for  them  unless  made  so  by 
act  of  the  legislature.  They  are  not 
admissible  in  favor  of  the  corpora- 
tion as  against  strangers.  Graville 
V.  New  York,  etc.  R.  R.,  34  Hun,  224 
(1884).  See  also  15  Wend.  256,  note; 
Wait,  Insolv.  Corp.,  §  528.  Cf.  Leon- 
ard V.  Faber,  52  N.  Y.  App.  Div.  495 
(1900).  As  between  claimants  to  the 
property  of  a  corporation,  the  corpo- 
rate records  are  not  admissible  as 
evidence  to  show  the  title  of  the  cor- 
poration. Dolan  V.  Wilkerson,  57 
Kan.  758    (1897). 

2  People  V.  Burnham,  120  N.  Y.  App. 
Div.  388  (1907). 

3  Booth  t\  Dexter,  etc.  Co.,  118  Ala. 
b69    (1898). 
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thereto.^  Tlie  books  of  the  corporation  are  evidence  in  a  suit  against 
a  stockholder  on  a  call,  even  though  the  entries  are  not  proved  to  be 
correct  by  the  person  actually  making  them.^ 

But  "a  shareholder  in  a  corporation  is  not  chargeable  with  con- 
structive notice  of  resolutions  adopted  by  the  board  of  directors,  or 
of  provisions  in  the  by-laws  regulating  the  mode  in  which  its  busi- 
ness shall  be  transacted  with  its  customers."  ^     In  general,  however, 


1  See  Abbott's  Tr.  Ev.,  p.  53. 

2  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 
488  (1902).     See  also  §55,  supra. 

3  So  held  where  a  stockholder  in 
a  telegraph  company  sued  it  for  negli- 
gence in  sending  a  message.  Pearsall 
V.  Western  Union  Tel.  Co.,  124  N.  Y. 
256  (1890),  aff'g  44  Hun,  532.  In  a 
suit  by  a  corporation  against  one  of 
its  stockholders  for  debt,  the  books 
of  the  corporation  are  not  admissible 
as  evidence  against  him.  Trainor  v. 
German-American,  etc.  Ass'n,  204  III. 
616  (19C3).  Where  a  director  knows 
that  the  corporation  has  made  a  con- 
tract he  is  bound  to  take  notice  of 
its  contents,  but  the  same  rule  does 
not  apply  to  a  stockholder.  Watts  v. 
Bucknall,  [1903]  1  Ch.  766.  A  stock- 
holder is  not  chargeable  with  knowl- 
edge of  corporate  contracts  of  which 
as  a  fact  he  knows  nothing.  Tarbox 
V.  Gorman,  31  Minn.  62  (1883).  Min- 
utes of  the  directors  have  been  held 
to  be  evidence  against  a  subscriber 
to  disprove  certain  defenses  set  up  by 
him  to  his  subscription.  Bedford  R. 
R.  V.  Bowser,  48  Pa.  St.  29  (1864). 
The  cases  of  Union  Canal  Co.  f.  Loyd, 
4  Watts  &  S.  (Pa.)  393.  398  (1842), 
and  Graff  v.  Pittsburgh,  etc.  R.  R.,  31 
Pa.  St.  489,  495  (1858),  hold  that  a 
stockholder  present  and  assenting  to 
an  entry  on  the  corporate  books  is 
bound  by  it.  But  Hill  v.  Manchester, 
etc.  Co.,  5  B.  &  Ad.  866  (1833),  per 
Parke,  B.,  holds  that  corporate  min- 
utes are  not  admissible  on  behalf  of 
the  company  in  a  suit  against  it  by 
one  of  its  stockholders.  Corporate 
books  are  not  only  evidence  of  cor- 
porate acts  when  they  are  to  be 
proved,  but   are   to  the  same  extent 


evidence  against  stockholders  who  are 
chargeable  with  knowledge  of  their 
contents.  Blake  v.  Griswold,  103  N.  Y. 
429  (1886) ;  Billings  v.  Trask,  30  Hun, 
314  (1883).  As  between  stockholders, 
the  books  of  a  corporation  and  sworn 
copies  thereof  are  competent  evidence 
to  show  the  acts  of  a  corporation. 
Hubbell  V.  Meigs,  50  N.  Y.  480  (1872). 
See  also  Lindle.7,  Companies,  p.  312; 
Black  V.  Shreve,  13  N.  J.  Eq.  455 
(1860);  Haynes  t'.  Brown,  36  N.  H. 
545  (1858);  Pittsburg  Coal  Co.  v.  Fos- 
ter, 59  Pa.  St.  365  (1868).  Where 
a  person  is  merely  in  possession  of 
bank  stock  as  collateral  security,  and 
does  not  participate  in  the  meetings 
of  the  stockholders,  and  is  not  recog- 
nized by  the  stockholders  as  a  mem- 
ber, he  is  not  such  a  part  of  the  cor- 
poration as  to  be  bound  to  have 
knowledge  of  the  facts  in  possession 
of  the  corporation  or  its  officers. 
Baker  v.  Woolston,  27  Kan.  185,  189 
(1882).  A  pledgee  of  stock  who  takes 
no  part  in  the  stockholders'  meetings 
is  not  chargeable  with  notice  of  a  lien 
which  the  corporation  has  on  property 
which  he  purchases.  Baker  v.  Wools- 
tan,  27  Kan.  185  (1882).  The  books 
of  a  fraternal  lodge  are  admissible  in 
evidence  against  the  members  in  an 
action  by  the  lodge.  Union  Pacific 
Lodge,  etc.  v.  Bankers'  Surety  Co., 
113  N.  W.  Rep.  263  (Neb.  1907).  A 
stockholder  in  one  company  which  is 
consolidated  with  another  cannot  hold 
a  stockholder  in  the  latter  liable  for 
misrepresentations  that  the  latter  was 
in  a  prosperous  condition  where  there 
was  no  concealment  and  the  stock- 
holder could  have  examined  into  the 
condition    of   the  latter   and    perhaps 
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a  stockholder  is  bound  to  take  notice  of  the  by-laws,^  but  the  pur- 
chaser of  stock  is  not,  unless  they  appear  on  the  face  of  the  certifi- 
cate of  stock.2  i^  a  suit  by  stockholders  to  dissolve  and  wind  up  the 
corporation,  the  books  of  the  company  are  not  admissible  as  against 
them,  being  mere  declarations  in  its  f  avor.^  Where  a  party  owns  all 
the  stock  of  another  corporation,  it  has  been  held  that  he  is  charge- 
able with  notice  of  entries  upon  its  books.*  A  stockholder  in  a  corpo- 
ration that  is  carrying  on  a  patent  litigation  is  not  bound  by  its  ad- 
missions as  affecting  subsequent  litigations.^ 

The  question  of  serving  notice  or  papers  upon  corporations  in 
judicial  proceedings  is  discussed  elsewhere.*^  The  publication  of  a 
notice  in  a  newspaper  is  not  notice,  unless  the  party  notified  is 
proved  to  have  read  the  notice.'^ 

The  important  principle  of  law  that  a  person  taking  from  a  cor- 
porate officer  corporate  obligations  in  pajanent  of  a  personal  debt 
of  such  officer  is  not  a  bona  fide  holder  of  the  same  is  considered 
elsewhere.^ 

did    so.      Pigott   V.    Graham,    93    Pac.  nership   is  not  notice  to  it.     Vernon 

Rep.  435  (Wash.  1908).  v.     Manhattan     Co.,     22     Wend.     183 

1  See  §  4a,  supra.  A  stockholder  is  (1839),  aff'g  17  Wend.  524.  Cf.  1  Hill, 
chargeable  with  notice  of  the  by-laws.  578,  n.  Contra,  Bank  of  South  Caro- 
Richardson  v.  Devine,  193  Mass.  336  Una  v.  Humphreys,  1  McCord  (S.  C), 
Q9QY)  388    (1821);   Martin  v.  Walton,  1  Mc- 

2  See  §11,  supra.  Cord    (S.   C),   16    (1821).     Notice   in 

3  Matter  of  Dittman,  65  N.  Y.  App.  a  newspaper  taken  by  an  individual 
Div.  343  (1901).  is   not    notice.     Rawley  v.   Home,    3 

4  Hamilton  Buggy  Co.  f.  Iowa  Buggy  Bing.  2  (1825).  But  if  contained  in 
Co.,  88  Iowa,  364  (1893).  a  newspaper  taken  by  a  marine  insur- 

5  American,  etc.  Co.  v.  Phoenix,  etc.  ance  company,  and  is  marine  news, 
Co.,  113  Fed.  Rep.  629    (1902).  and  the  president  knew  the  fact  in- 

e'see  §  752,  infra.  volved,     the     company     has     notice. 

7  See  §  119,  supra.    Though  the  com-    Green  v.  Merchants'  Ins.  Co.,  27  Mass. 
pany  takes  a  newspaper,  the  announce-    402    (1830). 
ment  therein  of  a  dissolution  of  part-        8  See  §  293,  supra. 
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RATIFICATION,  ACQUIESCENCE,  OR  LACHES  AS  A  BAR  TO  A  STOCK- 
HOLDER'S ACTION  HEREIN. 


§  72S.  Introductory. 

729.  Laches,     acquiescence,    or    rat- 

ification as  a  defense  to 
a  stockholder's  action  to 
remedy  illegal  corporate  acts 
which  are  prohibited  by 
statute  or  contrary  to  public 
policy — Right  of  the  corpo- 
ration itself  to  complain. 

730.  Express     ratification     herein — 

Ratification  by  the  majority 
is  binding  when  on  the  mi- 
nority —  Transferee  of  stock 


that  has  been  voted  in  favor 
of  the  act  cannot  complain. 
§  731.  Stockholder  chargeable  with 
laches  only  after  he  has  a 
full  knowledge  of  the  facts. 

732.  Silent      acquiescence      while 

changes  are  taking  place  is 
laches  and  is  a  bar  to  a  suit — 
What  length  of  time  consti- 
tutes laches  herein  —  Stat- 
ute of  limitations. 

733.  Miscellaneous    applications    of 

the  doctrine  of  laches  herein. 


§  728.  Introductory. — When  a  stockholder  brings  an  action  to 
remedy  the  frauds,  ultra  vires  acts,  or  negligence  of  a  director  or 
third  person,  tlie  most  common  and  dangerous  defense  that  he  has 
to  encounter  is  the  defense  that  he  has  been  guilty  of  laches  in 
bringing  his  action.  Like  the  defense  of  contributory  negligence — 
a  modern  principle  of  law  that  defeats  many  actions  for  negli- 
gence— so  the  defense  of  laches,  acquiescence,  or  ratification  has 
sprung  up  to  defeat  stockholders'  actions  herein.  The  principles 
which  govern,  define  and  explain  this  defense  have  become  well 
settled.     They  form  the  subject  of  this  chapter. 

§  729.  Laches,  acquiescence,  or  ratification  as  a  defense  to  a 
stockholder's  action  to  remedy  illegal  corporate  acts  which  are  pro- 
hibited by  statute  or  contrary  to  public  policy— Right  of  the  cor- 
poration itself  to  complain. — It  has  already  been  slio^^Ti  that  a  stock- 
holder may  bring  an  action  to  remedy  frauds,  negligence,  or  ultra 
vires  acts.  As  regards  the  frkuds  and  negligence  of  corporate  offi- 
cers, it  is  well  settled  that  laches  is  a  good  defense  to  a  stockholder's 
action  herein.  In  reference  to  ultra  vires  acts,  however,  which  are 
m,ala  prohibita  or  malu  in  se,  there  is  more  difficulty.  It  is  very- 
clear  that  no  assent  or  acquiescence  of  the  stockholders  can  validate 
such  acts.* 


1  See  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  159,  186  (1879),  where  the 
court  said:  "A  corporation  may  do 
acts  which  affect  the  public  to  its 
harm,  inasmuch  as  they  are  per  se 
illegal     or     are     malum    prohibitum. 


Then  no  assent  of  stockholders  can 
validate  them."  A  contract  in  which 
the  directors  are  interested,  where  it 
is  void  by  statute,  cannot  be  enforced 
on  the  ground  of  waiver  by  the  cor- 
poration.     Barton    v.    Port   Jackson, 
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But  it  is  a  different  question  to  determine  whether,  after  long 
acquiescence,  the  stockholder  may  take  advantage  of  the  invalidity 
of  such  acts.  As  regards  acts  mala  proliihita — that  is,  acts  expressly 
prohibited  by  statute — the  stocldiolder  may  be  barred  by  laches 
from  complaining  thereof,  since  the  state,  through  its  attorney- 
general,  may  protect  the  interests  of  the  public.^  The  stockholder, 
however,  may  sue  on  the  ground  that  unless  the  evil  is  corrected  the 
state  may  forfeit  the  corporate  franchises.^  As  regards  acts  viala 
in  sc,  probably  the  rule  will  depend  on  the  circumstances  of  the 
case.  If  the  stockholder  has  participated  in  the  act  or  knowingly 
accepted  the  benefit  thereof,  the  court  will  not  aid  him,  since  he 
who  comes  into  equity  must  do  so  with  clean  hands.^  Thus,  where 
a  lease  of  a  railroad  is  ultra  vires,  a  bill  in  equity  filed  by  one  of 
the  parties  to  the  contract  will  not  lie  to  set  it  aside.  The  court 
will  aid  neither  party,  they  being  in  'pari  delicto.'^  When,  however, 
a  stockholder  has  not  participated  or  knowingly  accepted  the  benefit 
of  corporate  contracts  which  are  Tnala  in  se,  there  would  seem  to  be 
no  reason  why  mere  delay  on  his  part  in  bringing  suit  to  set  aside 
such  acts  should  be  fatal  to  his  bill.^ 

etc.  Co.,  17  Barb.  397  (1854).    "Void"  2MancI'erson   v.   Commercial   Bank, 

cannot  be  ccn.strued  as  "voidable"  in  28  Pa.  St.  379  (1857),  where  discounts 

a  statute  which  is  enacted  from  public  were  being  improperly  made, 

policy,  and  not  for  the  benefit  ot  par-  3  See  §  39,  supra.    A  stockholder  lu 

ties  only.     Rex   v.   Hipswell,   8   B.   &  a  corporation  cannot  sustain  a  biH  to 

C.   466    (1828),   concerning   a  statute  have    the    charter    forfeited    and    the 

against  binding  out  children.     For  a  corporation  wound  up  on  the  ground 

collection  of  the  cases  on  ultra  vires  that  it  was  formed  to  purchase  and 

acts  as  mala  prohihita  and  mala  in  se,  combine  various  competing  linseed-oil 

see  an  article  in  The  Counsellor,  vol.  mills   for  the   purpose   of   forming   a 

4,  p.  151.  monopoly.     The  state  alone  can  ask 

1  See  Stewart  v.  Erie,  etc.  Transp.  for  such  a  forfeiture.     Moreover,  the 

Co.,  17  Minn.  372    (1871);    and  Gray  stockholder  by  being  a  stockholder  is 

r.   Chaplin,   2   Russ.   Ch.   127    (1826),  estopped    from    complaining,    and    is 

where  the  court  held  that  the  stock-  presumed  to  have   had  knowledge  of 

holder   cannot  claim  that  the  public  the  facts  from  the  time  when  he  be- 

is  wronged.     If  a  public  right  is  to  came  a  stockholder.     Coquard  v.  Na- 

be  enforced,  it  must  be  at  the  suit  of  tional  L.  S.  Co.,  171  111.  480    (1898). 

those  to  whom  the  protection  of  pub-  4  St.    Louis,    etc.    R.    R.    v.    Terre 

lie  rights  belongs.     Cf,  Ashbury,  etc.  Haute,    etc.    R.    R.,    145    U.    S.    393 

Co.  V.  Riche,  L.  R.  7  H.  L.  653  (1875) ;  (1892). 

s.  c,  L.  R.  9  Exch.   224,   262.     That  5  A  stockholder  may  object  to  the 

which  is  forbidden  by  statute  cannot  voting    of    overissued    stock    in    the 

be   ratified.     Nellis   Co.   v.   Nellis,    62  hands  of  the  party  to  whom  it  was 

Hun,  63  (1891);  Taylor  t'.  Chichester,  originally     issued,    even     though    he 

etc.   Ry.,   L.   R.   2  Exch.   356    (1867).  voted  to  issue  such  stock,  and  he  may 

The   state   may    at   any   time    object,  maintain  an  action  to  have  the  stock 

Alexander    v.     Searcy,     81     Ga.     536  canceled.     Haskell    v.  Read,    68   Neb. 

(1889).  107  (19C3). 
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As  to  the  corporation  itself,  the  fact  of  its  participating  m  an  act 
which  is  merely  beyond  tho  powers  of  a  corporation,  but  is  not  pro- 
hibited by  statute  or  pernicious  in  itself,  may  not  be  a  bar  to  recovery 
upon  the  contract.^  A  suit  in  equity  lies  at  tho  instance  of  a  rail- 
road corporation  that  has  guaranteed  negotiable  bonds  of  another 
railroad  corporation  to  have  such  guaranty  canceled  and  suits  upon 
the  guaranty  restrained,  because  of  facts  not  appearing  upon  the  face 
thereof  and  because  otherwise  the  bonds  may  pass  into  bona  fide 
hands.-  Where  a  director  is  one  of  the  committee  appointed  by  the 
board  of  directors  to  settle  claims  against  the  corporation,  and  he 
buys  some  of  tho  claims,  he  must  turn  them  in  at  the  price  he  paid ; 
and  even  though  the  stockholders  and  directors  intended  to  allow  him 
the  profit,  yet  this  docs  not  estop  the  corporation  from  objecting.^ 

In  Massachusetts  the  supreme  court  has  recently  held  that  where 
a  person  buys  property  for  the  purpose  of  forming  a  corporation  to 
take  it  over,  and  this  plan  is  carried  out  by  the  use  of  dummies  as 
directors,  who  issue  stock  therefor,  the  par  value  of  which  is  many 
times  greater  than  the  actual  value  of  the  property,  the  corporation 
itself  may  thereafter  rescind  the  transaction  and  return  the  prop- 
erty and  demand  back  the  stock,  even  though  all  the  stockholders, 
directors  and  officers  approved  the  transaction  when  it  was  carried 
out,  it  appearing  that  tho  property  received  was  worthless  and  that 
it  was  a  part  of  the  original  plan  to  sell  a  large  part  of  the  stock 
to  the  public,  which  plan  was  carried  out,  and  it  appearing  also  that 
the  original  stockholders  and  officers  were  merely  representatives  of 
the  vendor,  and  that  there  was  no  independent  judgment  on  the  part 
of  the  board  of  directors.  The  court  pointed  out  that  this  was  a 
different  case  from  one  where  it  was  not  contemplated  that  the  pub- 
lic should  become  interested,  except  by  purchase  from  the  original 
stockholders.* 

The  supreme  court  of  the  United  States,  however,  subsequently 

1  Bath  Gas  Light  Co.  v.  CluSy,  151  the  corporation   may   defend   against 
N.  Y.  24  (1896).  the  agreed  price,  but  may  be  obliged 

2  Louisville,    etc.    Ry.    r.    Louisville  to    pay    what    the    stock    was    worth. 
Trust  Co.,  174  U.  S.  552  (1899).  Oliver  v.  Rah  way,  etc.  Co.,   64   N.   J. 

3  Kroegher  v.  Calivada,  etc.  Co.,  119  Eq.  596  (1903).     See  also  §  38,  supra. 
Fed.  Rep.  641   (1902).     A  corporation  and   §§  766a,  SiSg,  infra. 

may  purchase  its  own  stock,  and  if  it  4  Where  a  person  buys  all  the  stock 

purchases  such  stock  from  a  director  of  a  corporation   for  about   $613,000, 

the  sale  may  be  valid,  but  the  price  and  some  real  estate  for  about  $175,- 

is  not  binding  and  the  director  will  000,   and   sells   the   former    to  a  cor- 

be   allowed    only   what   the    stock    is  poration  formed  by  him  for  that  pur- 

reasonably  worth.     Even   though   the  pose,  for  $2,500,000  par  value  of  stock, 

stockholders  for  two  years,  with  full  having  also  an  actual  value  of  $2,500,- 

knowledge  of  the  facts,  do  not  object,  000,    and    sells    the    real    estate    for 
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passed  on  the  same  transaction  and  licld  very  properly  that  the  cor- 
poration could  not  complain  at  all,  and  that  it  would  not  be  allowed 
to  repudiate  its  consent  to  an  issue  of  stock  for  property,  and  to 
charge  a  single  stocldioldcr  therefor,  when  thirteen-fifteenths  of  its 
stock  were  parties  receiving  the  benefit  of  the  transaction,  especially 
where  any  such  repudiation  would  be  for  the  benefit  of  the  guilty  and 
innocent  alike.^  \Yhere  promoters  buy  property  with  a  view  to  or- 
ganizing a  corporation  to  take  it  over,  and  it  is  taken  over  with  a  pur- 
chase-money mortgage  nearly  equal  to  the  price  paid,  together  with  a 
large  bonus  of  stock,  yet  even  though  they  are  the  only  stockholders, 
if  thereafter  the  balance  of  the  capital  stock  was  sold  to  outsiders  to 
whom  misrepresentations  were  made  as  to  the  costs  of  the  land,  the 
promoters  are  liable  to  the  corporation  for  their  profits.  The  suit 
must  be  at  law  and  is  barred  by  the  six  years'  statute  of  limitations.^ 
Even  though  promoters  turn  in  property  at  a  very  high  value,  yet 
if  all  the  parties  were  aware  of  all  the  facts  a  receiver  of  the  corpo- 
ration cannot  hold  the  promoters  liable.^  A  fraudulent  decree  of 
foreclosure  may  subsequently  be  attacked  by  the  corporation  itself 

$750,000  par  value  of  stock,  having  also    and  director  knew  of  and  acquiesced 


the  same  actual  value,  but  it  turns 
out  that  the  real  estate  was  worth- 
less, the  corporation  so  issuing  the 
Btock  may  maintain  a  separate  suit 
for  rescinding  the  sale  and  issue  of 
stock  for  the  real  estate,  or  for  dam- 
ages, if  the  stock  cannot  be  returned, 
it  appearing  that  the  promoter  was 
a  director  at  the  time  of  the  sales, 
and  that  the  fair  market  value  of  the 


in  the  transaction  at  the  time,  it  ap- 
pearing that  the  stock  was  after- 
v/ards  sold  to  the  public  without  any 
disclosure  of  the  facts.  Old  Dominion, 
etc.  Co.  V.  Bigelow,  188  Mass.  315 
(1905),  the  court  refusing  to  follow 
Old  Dominion,  etc.  Co.  t'.  Lewisohn, 
136  Fed.  Rep.  915,  involving  the  other 
issue  of  stock.  The  court  pointed  out 
that  in  cases  to  the  contrary  it  was 


stock  at  the  time  of  issue  was  par,  not  contemplated  that  other  parties 
and  so  continued  to  be  for  a  long  should  become  interested  in  the  stock, 
time  thereafter;   it  further  appearing    except  by  purchase  from  the  original 


that  he  made  no  disclosure  of  the 
facts  to  the  corporation  and  did  not 
see  to  it  that  the  corporation  had 
adequate  independent  advice.  The 
court  said:  "That  is  an  obligation  rest- 
ing upon  every  fiduciary  who  makes 
a  sale  of  his  own  property  to  his 
beneficiary,  no  matter  whether  it  is 
a  case  of  trustee  and  cestui  que  trust, 
guardian  and  ward,  solicitor  and 
client,  or  promoter  of  a  corporation 
and  the  corporation  itself.  There  is 
no  pretense  that  in  the  transaction  in 
question  the  plaintiff  corporation  was 
represented  by  an  independent  board." 
It  is  no  defense  that  every  stockholder 


stockholders.  If  there  are  two  such 
promoters  it  seems  that  in  a  suit 
against  one,  he  is  liable  for  the  whole 
stock  so  issued. 

1  Old  Dominion,  etc.  Co.  v.  Lewi- 
sohn, 210  U.   S.   206    (1908). 

2  Pietsch  V.  Milbrath,  123  Wis.  647 
(1904). 

3  Tompkins  v.  Sperry,  etc.  Co.,  96 
Md.  500  (1903).  Even  though  the 
stockholders  of  a  bank  assent  to 
notes  being  accepted  in  payment  of 
subscriptions,  yet  a  receiver  may  hold 
the  directors  liable  therefor.  Codding- 
ton  V.  Canaday,  157  Ind.  243  (1901). 
See  also  §  701,  supra.    These  subjects, 
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after  it  has  passed  into  other  hands,  even  though  the  officers,  directors 
and  stockholders  who  were  such  at  the  time  of  the  foreclosure  acqui- 
esced therein.^  But  a  contract  l^tween  a  corporation  and  all  its 
stockholders  cannot  be  attacked  by  the  corporation  or  its  receiver,  and 
can  be  attacked  only  ]>y  creditors  who  have  been  actually  defrauded 
thereby.^ 

§  730.  Express  ratification  herein — Ratification  by  the  majority 
is  binding  when  on  the  minority  —  Transferee  of  stock  that  has 
been  voted  in  favor  of  the  act  cannot  complain. — There  are  in  gen- 
eral two  ways  in  which  a  stockholder  may  bo  said  to  have  ratified 
an  act  of  the  directors  which  he  is  attempting  to  enjoin  or  set  aside. 
The  ratification  may  be  by  vote  or  by  an  express  agreement  or  state- 
ment to  that  effect,  or  it  may  be  by  such  laches  or  acquiescence  aa 
will  amount  to  an  implied  ratification.^  Cases  involving  the  de- 
fense of  an  express  ratification  rarely  arise,  since  the  courts  are  not 
open  to  a  stockliolder  who  expressly  agrees  to  an  alleged  illegal  act 
being  done  by  the  corporation  and  then  comes  into  court  to  have  it 
set  aside.'*     However,  provision  in  a  contract  of  subscription  to  the 

however,     are    fully    discussed    else-    N.  Y.  486  (1889);  Burden  v.  Burden, 
where.     See  §§46,  47,  supra.  159  N.  Y.  287,  304    (1899).     A  stock- 

1  Pacific  R.  R.  of  Mo.  v.  Missouri,    holder  who  knows  that  her  stock  has 
etc'  RJ^,  111  U.  S.  505  (1884).  been  voted  by  her  husband  in  favor 

2  Great  Western,  etc.  Co.  v.  Harris,  of  selling  all  the  corporate  property 
128  Fed.  Rep.  321  (1903);  s.  c,  198  for  stock  in  another  corporation  can- 
U.  S.  561.  Where  all  the  stockholders  not  object  thereto  where  she  after- 
acquiesce,  the  corporation  itself  can-  wards  disposes  of  part  of  the  new 
not  complain.  Home,  etc.  Co.  v.  Bar-  stock  so  issued.  Hoene  v.  PoUak,  118 
ber,  67  Neb.  644  (1903).  A  corpora-  Ala.  617  (1898).  Where  a  reorganiza- 
tion claiming  the  benefit  of  trans-  tion  has  been  completed,  and  a  voting 
actions  of  its  president  on  its  money  trust  established  and  a  release  to  the 
and  credit,  but  the  profit  of  which  reorganization  committee  executed  by 
he  has  kept,  cannot  maintain  suit  the  certificate  holders,  one  of  the  cer- 
tificate holders  cannot  hold  them  lia- 
ble in  damages  on  the  ground  that 
as  trustees  of  the  voting  trust  they 
controlled  the  board  of  directors  and 
had  mismanaged  the  new  corporation, 
it  appearing  that  they  did  not  consti- 


therefor  if  it  has  ratified  the  same. 
North  Chicago  Railroad  v.  Chicago, 
etc.  Co.,  150  Fed.  Rep.  612    (1907). 

3  Thus,  in  Evans  r.  Smallcombe, 
L.  R.  3  H.  L.  249  (18G8),  aff'g  L.  R. 
3  Eq.  769,  the  court  said:  "Consent 
might  be  either  express  or  might  be  tute  a  majority  of  the  board  of  direct- 
Inferred  from  the  acquiescence  of  the  ors  and  that  in  managing  the  corpo- 
shareholders  after  full  knowledge  of  ration  they  acted  as  stockholders  and 
the  transaction  which  was  in  excess  directors,  and  not  as  a  reorganization 
of  the  powers  of  the  directors."  See  committee.  Lawrence  r.  Curtis,  191 
also  Kent  t'.  Quicksilver  Min.  Co.,  78  Mass.  240  (1906).  Although  on  a 
N.  Y.  159,  187    (1879).  consolidation  the  president  of  one  of 

4  As  an  instance  of  express  ratifica-  the  companies  takes  a  large  amount 
tion,  see  Allen  r.  Wilson,  28  Fed.  Rep.  of  the  new  common  stock  for  services, 
677  (1886);  Butterfield  r.  Cowing,  112    yet,     if    the    stockholders    knew    all 
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stock  of  the  company  wherebj  the  subscriber  waives  notice  of  all  con- 
tracts between  the  promoters  and  the  company  is  not  binding  on  the 
stockholder  if  such  waiver  is  tricky  and  fraudulent.-^ 

A  general  resolution  at  a  stockholders'  meeting  approving  all  acts 
of  the  directors  and  officers,  such  acts  not  being  specified  nor  the 
minutes  thereof  read  to  the  meeting,  is  not  a  ratification  of  the  same.^ 

A  vote  of  the  stockholders  ratifying  all  the  acts  of  the  directors 
does  not  ratify  acts  which  are  not  fully  explained  to  the  stock- 
holders.^ A  difficult  question  arises  when  a  majority  of  the  stock- 
holders vote  an  approval  or  ratification  of  questionable  acts  of  the 
directors.  A  board  of  directors  and  a  majority  of  the  stockholders 
cannot  condone  an  actual  fraud  in  the  way  of  a  sale  of  corporate 
property  to  directors,  where  it  is  to  the  advantage  of  the  corporation, 
to  have  the  sale  set  aside.*     On  the  other  hand,  even  though  a  lessor 


about  it  and  agreed  that  he  should 
have  the  stock,  they  cannot  after- 
wards hold  him  liable  therefor.  Rus- 
ling  V.  Moses,  47  Atl.  Rep.  1054  (N. 
J.  1901).     Cf.   §§652,  662,  681,  supra. 

1  Greenwood  v.  Leather,  etc.  Co. 
Ltd.,  [1900]  1  Ch.  421.  Where  the  pro- 
moters paid  to  a  person  who  is  to 
act  as  chairman  of  the  directors,  and 
his  firm  who  underwrote  ten  thousand 
shares,  a  commission  of  twelve  thou- 
sand shares,  the  court  held  that  ten 
thousand  of  the  twelve  thousand  was 
for  the  use  of  his  name  and  only  two 
thousand  shares  for  the  commission, 
and  hence  he  was  liable  at  the  in- 
stance of  an  investor  in  the  stock  to 
pay  to  the  corporation  the  difference 
between  the  amount  paid  for  the  stock 
and  its  actual  value  the  day  after 
an  allotment,  the  transaction  not  be- 
ing fully  disclosed  in  the  prospectus. 
A  clause  in  the  prospectus  that  there 
"may"  be  various  trade  contracts  and 
business  arrangements  and  under- 
writers' agreements,  followed  by  the 
usual  waiver  as  to  them,  does  not 
apply  to  such  a  contract,  inasmuch 
as  the  word  "may"  was  misleading. 
Cackett  v.  Keswick,  [1902]  2  Ch.  456. 
See  also  §  160,  supra. 

2  McConnell  v.  Combination,  etc. 
Co.,  30  Mont.  239  (1904).  Where  a 
corporation  has  illegally  transferred 
property  to  a  director  a  resolution  to 
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recover  back  part  of  it  is  not  a  rati- 
fication as  to  the  remaining  part.  Mo- 
bile, etc.  Co.  V.  Gass,  142  Ala.  520 
(1905). 

3  Camden   Land   Co.  v.   Lewis,   101 
Me.  78   (1905).     See  also  §731,  infra. 

■i  Kessler  &  Co.  v.  Ensley  Co.,  12& 
Fed.  Rep.  397  (1904).  See  §  740,  infra. 
A  majority  of  the  stockholders  in  in- 
terest cannot  ratify  the  officers  unlaw- 
fully taking  for  their  own  use  its 
moneys  in  excess  cf  their  salaries  or 
the  value  of  their  services.  Von  Ar- 
nim  V.  American  Tubeworks,  188 
Mass.  515  (1905).  Where  directors 
are  interested  in  a  contract  with  a 
corporation  a  minority  stockholder 
may  insist  on  the  contract  being  a 
reasonable  one,  even  though  a  major- 
ity of  the  stockholders  have  approved 
it,  it  appearing  that  those  particular 
directors  constituted  a  majority  of  the 
board  and  also  owned  a  majority  of 
the  stock.  Booth  v.  Land,  etc.  Co.,  68 
N.  J.  Eq.  536  (1905).  Cf.  §§649, 
662,  supra.  Unreasonable  salaries 
voted  by  a  majority  of  the  directors 
to  themselves  as  officers  are  not  legal, 
even  though  the  officers  own  a  major- 
ity of  the  stock,  and  even  though  the 
prosperity  of  the  corporation  and  the 
value  of  its  stock  have  increased. 
.Jacobson  r.  Brooklyn,  etc.  Co.,  184  N. 
Y.  152  (1906).  Where  in  order  to 
increase  its  apparent  reserve  directors 
88 
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railroiul  iiuJ  a  lessee  railroad  have  directurs  in  common  and  tlicy 
compromise  as  to  which  company  shall  have  the  benefit  of  a  saving 
in  interest  by  the  refunding  of  the  bonds  of  the  lessor,  yet  if  a  ma- 
jority of  the  stockholders  of  the  lessor  ratify  the  agreement,  the 
minority  cannot  complain,  nnless  it  is  showTi  that  the  ratification 
was  obtained  by  fraud  or  concealment.^ 

A  board  of  directors  cannot  release  one  of  their  number  from 
liability  for  wasting  the  funds  of  the  company.^ 


of  au  insurance  company  borrow 
money  and  piirchaBe  worthless  stock 
of  another  corporation,  they  are  per- 
sonally liable  therefor  to  a  receiver 
of  the  former,  even  though  the  stock- 
holders ratified  the  transaction,  it  ap- 
pearing that  the  directors  controlled 
the  stockholders'  meeting.  Bowers  v. 
Male,  111  N.  Y.  App.  Div.  209  (190G)  ; 
aff'd,  186  N.  Y.  208.  A  statutory  lia- 
bility of  a  director  for  voting  for  the 
payment  of  a  dividend  out  of  capital 
was  enforced  in  Siegman  r.  Kissel,  62 
Atl.  Rep.  941  (N.  J.  1906),  by  a  mi- 
nority stockholder,  even  though  a 
majority  of  the  stockholders  were  op- 
posed to  the  suit.  Where  a  majority 
of  the  directors  of  an  irrigation  com- 
pany are  members  of  an  association 
which  desires  to  obtain  water  from 
such  corporation,  a  contract  to  that 
effect  which  is  solely  for  the  benefit 
of  the  association  is  illegal  and  may 
be  repudiated  by  the  corporation, 
even  though,  such  contract  was  openly 
made,  and  even  though  the  directors 
were  guilty  of  laches  in  not  causing 
the  contract  to  be  set  aside,  and  in 
the  meantime  the  association  has 
spent  its  money  in  installing  its 
plant.  Goodell  v.  Verdugo,  etc.  Co., 
138  Cal.  308  (1903),  the  court  saying, 
"the  publicity  alone  of  an  illegal  and 
unauthorized  act  of  the  directors  of 
the  corporation  does  not  make  it 
legal  or  valid."  That  the  majority 
cannot  bind  the  minority  in  such 
cases,  see  also  Hazard  v.  Durant,  11 
R.  I.  195    (1875). 

1  Continental  Ins.  Co.  v.  New 
York.  etc.  R.  R.,  187  N.  Y.  225  (1907). 
Cf.  §§  649,  662,  supra.     Even  though 


the  directors  are  to  receive  a  commis- 
sion on  bonds  which  they  sell  for  the 
corporation,  yet  if  the  stockholders 
are  notified  of  the  same  and  ratify 
the  transaction  in  meeting  assembled, 
the  minority  stockholders  cannot  com- 
plain, the  transaction  itself  being  a 
fair  one.  The  directors  may  vote 
their  ov/n  stock  at  such  meeting  and 
the  ratification  is  legal,  even  though 
their  stock  was  necessary  in  order  to 
carry  the  resolutions.  The  court 
said:  "Like  other  stockholders,  they 
had  a  right  to  be  influenced  by  what 
they  conceived  to  be  for  their  own 
interest,  and  they  cannot  lawfully  be 
denied  that  right,  nor  can  it  be  limited 
or  circumscribed  by  the  fact  that  they 
occupied  the  position  of  directors  in 
the  company."  Hodge  v.  United 
States  Steel  Corp.,  64  N.  J.  Eq.  807 
(1903).  The  court  further  said:  "In 
Leavenworth  r.  Chicago  Ry.  Co.,  134 
U.  S.  688,  it  was  held  that  the  action 
of  the  stockholders  validated  the  con- 
tract where  nine  out  of  thirteen  di- 
rectors were  personally  interested.  In 
the  case  of  Nye  r.  Storer,  168  Mass. 
53,  and  Bjorngaard  i\  Goodhue  County 
Bank,  49  Minn.  483,  a  like  infirmity 
in  contracts  was  held  to  be  eliminated 
by  the  vote  of  a  majority  of  stock- 
holders." Where  a  majority  of  the 
stockholders  and  also  the  directors 
have  ratified  a  sale  by  a  pledgee  of 
property  of  the  corporation  a  minor- 
ity stockholder  cannot  cause  the  sale 
to  be  set  aside,  inasmuch  as  the 
pledgor  might  have  originally  con- 
sented to  the  sale.  Macon,  etc.  R.  R. 
V.  Shailer,  141  Fed.  Rep.  585  (1905). 
2  Gilbert    v.   Finch,    173    N.   Y.    455 
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Wliere  by  the  charter  the  directors'  fees  are  limited,  they  cannot 
by  appointing  one  of  their  number  managing  director  increase  his 
fees,  and  any  increased  fees  of  any  of  the  directors  may  be  recovered 
back,  even  tliough  the  stockholders  in  a  general  meeting  had  ratified 
the  payment.^  Where  the  board  of  directors  have  purchased  at  an 
excessive  price  real  estate  in  which  the  dominating  directors  are  per- 
sonally interested,  the  latter  may  be  held  liable  at  the  instance  of  a 
stockholder.  Ratification  of  the  transaction  at  a  stockholders'  meet- 
ing, which  the  dominating  directors  control,  does  not  validate  the 
transaction.^ 

If,  however,  the  complaining  stockholder  participated  in  the  act 
complained  of,  he  cannot  afterwards  complain.^     Thus  a  stockholder 


(1903).  See  Galery  v.  National  Exch. 
Bank,  41  Mich.  169  (1879).  See  also 
§§  669,  683,  supra. 

1  Boschoek,   etc.   Co.  Ltd.  v.   Fuke, 
[1906]   1   Ch.  148. 

2  Klein  v.  Independent,  etc.  Assoc, 
83  N.  E.  Rep.  434  (111.  1907). 

3  See    §§39,    40,    supra,    and    §735, 
infra.     Acquiescence   and   ratification 


such,  stock,  and  he  may  maintain  an 
action  to  have  the  stock  canceled. 
Haskell  v.  Read,  68  Neb.  107  (1903). 
Stockholders  who  have  participated 
in  a  contract  between  the  corporation 
and  its  officers  cannot  complain  there- 
of. Clark  V.  Pittsburgh,  etc.  Co.,  184 
Pa.  St.  188  (1898).  "Property  de- 
livered under  an  illegal  contract  can- 


of   the   guaranty   by  one   railroad  of    not  be  recovered  back  by  any  party 

stock  and  bonds  of  another  railroad, 

the  stock  and  bonds  being  owned  by 

directors   of  the  former  company,   is 

a  bar  to  an  action  to  set  the  same 

aside.     Barr  v.  New  York,  etc.  R.  R., 

125  N.   Y.   263    (1891).     "The   oflicers 

of    a    corporation    who    are    sued    by 

stockholders     for     damages     due     to 

carrying  on  business   not   authorized 


in  pari  delicto."  Harriman  v.  North- 
ern Securities  Co.,  197  U.  S.  244 
(1905).  In  Story,  Equity  Juris- 
prudence, 13th  ed.,  sec.  298,  it  is 
said,  "in  cases  where  the  agreements 
or  other  transactions  are  repudiated 
on  account  of  their  being  against  pub- 
lic policy,  the  circumstance  that  the 
relief    is    asked    by   a   party    who    is 


by  its  charter  may  defend  by  showing  particeps  criminis  is  not,  in  equity, 
the  stockholders'  acquiescence  in  or 
assent  to  the  business,  express  or  im- 
plied." Wormser  v.  Metropolitan 
Street  Ry.,  184  N.  Y.  83  (1906).  A 
stockholder  who  by  proxy  takes  part 
in  a  meeting  extending  the  corporate 
existence  cannot  deny  the  validity  of 
such  extension.  Callahan  v.  Chilcott, 
etc.  Co.,  37  Col.  331  (1906).  Even 
though   the   corporation   makes  loans 


material.  The  reason  is  that  the  pub- 
lic interest  requires  that  the  relief 
should  be  given,  and  it  is  given  to  the 
public  through  the  party."  A  stock- 
holder cannot  hold  a  director  liable 
for  the  company's  exchanging  accom- 
modation paper  with  another  com- 
pany, where  such  stockholder  was 
himself  a  director  when  the  practice 
commenced    and    acquiesced    therein. 


ultra  vires,  yet  an  officer  who  takes  Davenport  v.  Crowell,  65  Atl.  Rep.  557 

part  therein  cannot  complain.     Bixler  (Vt.   1907).     Where  there  are  but  a 

V.  Summerfield,  210  111.  66  (1904).     A  few  stockholders  in  a  corporation  and 

stockholder  may  object  to  the  voting  without  any  formal  corporate   action 

of  overissued  stock   in   the  hands   of  they  turn  a  part  of  the  capital  stock 

the  party  to  whom  it  was  originally  Into    preferred    stock    and    thereafter 

issued,  even  though  he  voted  to  issue  divide   the   profits  among  themselves 
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cannot  object  to  a  lease  as  being  ultra  vires,  where  he  ha3  accepted 
pecuniary  benefits  thereunder,  such  as  selling  the  privilege  to  sub- 


without  declaring  technical  dividends 
with    the    knowledge    and    consent   of 
all  the  stockholders,  no  one  of  them 
nor  the  corporation  itself  can  subse- 
quently  complain   and   defeat   a   suit 
by   one   of  them    for   the   amount  so 
credited  to  him  on  the  books,  corpo- 
rate creditors  not  being  injured.  Bres- 
lin   V.   Fries-Breslin   Co.,   70   N.   J.   L. 
274    (1904).     The  court  said:    "In  the 
present   case   we  apply  this  doctrine 
to  the  non-observance  of  legal  forms 
respecting  the   creation  of   preferred 
stock,  the  abandonment  by  preferred 
stockholders    of    voting    powers,    the 
resignation  of  directors,  the  reduction 
of  the  number  of  directors  from  six 
to   three,   and   the  apportionment   of 
dividends  as  between  the  stockholders 
entitled  thereto.     In  respect  to  these 
matters   the  jury  was   fully  justified 
in  finding  that  unanimous  consent  of 
the  stockholders  of  the  defendant  com- 
pany had  been  given,   and   had  been 
acted  on  in  good  faith  by  the  plaintiff 
and  others  concerned  during  a  course 
of  years,  and  that  plaintiff  could  not 
be   restored   to   the   status   quo    ante, 
were  the  assent  of  his  fellow  stock- 
holders  and    of    the   company   to    be 
now  withdrawn."     A  director  who  ob- 
jects  to   an    increase    in    the    salaries 
of  the  officers,  but  participates  in  their 
re-election  from  year  to  year,  cannot 
maintain  a  suit  to  hold  them  liable. 
Klein   v.  Independent,   etc.   Assoc,   83 
N.  E.  Rep.  434   (111.  1907).     A  stock- 
holder who  votes  for  an  act   cannot 
afterward  complain  of  it.     McGeorge 
V.   Big   Stone   Gap   Imp.   Co.,   57   Fed. 
Rep.    262    (1893).     Stockholders   who 
participate     in     an     alleged     fraud- 
ulent reorganization  cannot  complain. 
Symmes  v.  Union  Trust  Co.,  60  Fed. 


See   also   ch.   XXXIX,   supra.     A  di- 
rector who  has  voted  for  a  sale  can- 
not as  a  stockholder  object.     Holton 
V.  Wallace,  66  Fed.  Rep.  409   (1895). 
A     stockholder     who,     as     secretary, 
signed    certificates    of    stock,    cannot 
claim  that  they  were  watered  stock, 
and  hence  that  they  cannot  be  voted 
at  a  meeting  called  to  ratify  a  sale 
of  property  to  a  director.     Wisner  r. 
Delhi,    etc.    Co.,    46    La.    Ann.    1223 
(1894).    Although  a  stockholder  voted 
in  favor  of  an  ultra  vires  lease,  yet, 
if  the  corporation  has  repudiated  the 
lease,   the   estoppel   is   destroyed   and 
the  stockholder's   suit  may  continue. 
Memphis,    etc.    R.    R.    r.    Grayson,    88 
Ala.    572    (1890).      See   also    ch.    XL, 
supra.     A   stockholder   in  a  corpora- 
tion  which    is   acting   practically   for 
the  profit  of  another  corporation  can- 
not, after  he  expressly  assents  to  such 
an  arrangement,  object  thereto.     Hart 
V.  Mt.  Pleasant,  etc.  Co.,  97  Iowa,  353 
(1896).     A  stockholder  who  has  par- 
ticipated   in    a    consolidation    cannot 
object     thereto     as     being     irregular. 
Bradford  r.  Frankfort,  etc.  R.  R.,  142 
Ind.  383   (1895).     Parties  taking  part 
in  an   extension   of  the   road   cannot 
object    that    the    charter    amendment 
authorizing    it    was    unconstitutional. 
Jones  V.  Concord,  etc.  R.  R.,  67  N.  H. 
119   (1891);   s.  c,  67  N.  H.  234.     See 
also,    in    general,   Steger   v.   Davis,    8 
Tex.  Civ.  App.  23    (1894).     Although 
creditors  may  complain  of  a  mortgage 
given  to  directors  by  the  corporation 
when  largely  in   debt,   yet  the  presi- 
dent, who  is  also  a  large  stockholder 
and  who  signs  the  mortgage,  cannot 
do  so.     Perry  r.  Pearson,  135  111.  218 
(1890).     Where  all   the   stockholders 
unite  in   the   issue   of  watered  stock 


Rep.  830  (1894).  A  stockholder  who  to  the  president  for  his  own  use,  and 
votes  for  the  purchase  of  property  assent  to  a  contract  between  him  and 
from  a  director  cannot  afterwards  the  company,  the  corporation  itself 
complain.  Barr  r.  Pittsburgh  Plate  cannot  subsequently  complain.  Ar- 
Glass   Co.,    51    Fed.    Rep.    33    (1892).    kansas,  etc.  Co.  v.  Farmers',  etc.  Co., 
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scribe  for  stock,  the  lease  not  being  prohibited  by  statute  nor  evil  in 
itself.  The  ISTew  York  court  of  appeals  said :  "Whether  his  conduct 
in  so  doing  constitutes  an  estoppel  in  the  strict  sense  of  that  term, 
or  a  quasi-estoppel,  as  Mr.  Bigelow  puts  it,  or  be  denominated  merely 
an  acquiescence  or  an  election,  or  the  assumption  of  a  position  in- 
consistent with  an  attack,  makes  no  essential  difference  here."  ^  A 
shareholder  who  knows  of  the  payment  of  a  dividend  out  of  the  capi- 
tal stock  ultra  vires  and  receives  and  retains  such  dividend  is  estopped 
from  maintaining  an  action  to  compel  the  directors  to  replace  it. 
While  the  corporation  itself  is  not  estopped  by  the  participation, 
knowledge  or  acquiescence  of  the  shareholders,  yet  the  latter  may  be.^ 
Moreover,  a  stocklioldcr  who  holds  stock  which  has  been  voted 
in  favor  of  the  act  complained  of  cannot  bring  suit  as  the  holder 
of  that  stock.^     A  purchaser  or  pledgee  of  stock  cannot  complain 


13  Colo.  587  (1889).  Where  an  act 
by  the  directors  amounts  to  a  prefer- 
ence to  them,  the  corporation  being 
insolvent,  the  act  cannot  be  validated 
by  a  vote  of  the  stockholders,  the 
directors  themselves  voting  a  major- 
ity of  the  stock.  Farmers'  L.  &  T. 
Co.  V.  San  Diego,  etc.  Co.,  45  Fed. 
Rep.  518  (1891).  See  also,  in  general, 
Branch  v.  Jesup,  106  U.  S.  468,  476 
(1882);  U.  S.  V.  Union  Pac.  R.  R.,  98 
U.  S.  569,  612  (1878).  If  all  of  the 
directors  and  stockholders  know  of 
a  sale  of  property  by  a  director  to 
the  corporation  and  do  not  object,  and 
use  the  property,  the  transaction  can- 
not be  set  aside.  Battelle  v.  North- 
western, etc.  Co.,  37  Minn.  89  (1887). 
A  bondholder  who  is  a  party  to  the  re- 
organization plan,  under  which  and 
as  part  of  which  the  foreclosure  sale 
is  held,  cannot  object  to  the  legality 
of  the  sale.  Crawshay  v.  Soutter,  6 
Wall.  739  (1867).  Knowledge  of 
stockholders  is  not  knowledge  of  the 
corporation.  Hence,  after  the  guilty 
directors  are  ousted  by  an  election, 
the  corporation  itself  may  sue,  unless 
inequitable,  or  rights  of  third  persons 
have  intervened.  Pacific  R.  R.  v.  Mis- 
souri Pac.  R.  R.,  Ill  U.  S.  505  (1884). 
A  stockholder  in  an  old  and  new 
company  who  aids  in  the  latter's  im- 
provement of  property  purchased  by 
it  from  the  former,  and  is  instrumen- 


tal in  bringing  about  the  sale  and 
purchase,  is  estopped  from  objecting 
to  the  validity  of  the  sale.  St.  Louis, 
etc.  Co.  V.  Sandoval,  etc.  Co.,  116  111. 
170  (1886).  A  person  who  sells  prop- 
erty to  a  director  to  be  paid  for  partly 
in  the  stock  of  a  corporation  cannot 
afterwards  object  that  the  director 
was  disqualified  from  reselling  the 
property  to  the  corporation.  Mackey 
V.  Burns,  16  Col.  App.  6  (1901),  the 
court  holding  also  that  even  though 
directors  sell  property  to  the  corpora- 
tion in  exchange  for  treasury  stock 
which  is  issued  to  them  at  twelve  and 
a  half  cents  on  a  dollar,  yet  if  they 
offer  to  allow  all  the  stockholders  to 
purchase  their  proportion  of  the  stock 
at  that  price,  and  they  all  take  the 
stock  excepting  one  director,  the  lat- 
ter cannot  object  to  the  transaction, 
where  he  had  himself  moved  that  the 
stock  be  so  issued. 

1  Wormser    v.    Metropolitan    Street 
Ry.,  184  N.  Y.  83    (1906). 

2  Towers  v.  African,  etc.  Co.,  Ltd., 
[1904]   1  Ch.  558. 

3  See  §  40,  supra,  and  §  735,  infra; 
Re  Syracuse,  etc.  R.  R.,  91  N.  Y.  1 
(1883).  Home  Fire  Ins.  Co.  v.  Bar- 
ber, 67  Neb.  644  (1903).  Even  though 
the  vendors  of  property  to  a  newly 
formed  corporation  receive  an  exces- 
sive price  therefor  in  fully  paid  stock, 
yet  if  it  is  a  closed   transaction   the 
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of  mismimagemcnt   and   loss   of 

corporation  cannot  thereafter  hold 
them  liable  for  the  overvaluation, 
notwithstanding  the  corporation  there- 
after sells  other  stock  to  the  public 
at  par  for  cash  without  disclosing  the 
transaction.  Old  Dominion  Copper, 
etc.  Co.  r.  Lewisohn,  210  U.  S.  206 
(1908),  the  court  saying:  "At  the 
time  of  the  sale  to  the  plaintiff,  then, 
there  was  no  wrong  done  to  any  one. 
Bigelow,  Lewisohn  and  their  syndi- 
cate were  on  both  sides  of  the  bar- 
gain, and  they  might  issue  to  them- 
selves as  much  stock  in  their  corpora- 
tion as  they  liked  in  exchange  for 
their  conveyance  of  their  land."  The 
court  said  also  that  under  the  deci- 
sions a  purchaser  of  stock  from  the 
vendors  would  have  no  claim  except- 
ing, of  course,  for  actual  fraud,  and 
that  the  theory  that  the  corporation 
is  not  bound  until  an  independent 
board  of  directors  passes  upon  the 
transaction  has  no '  basis  in  the  deci- 
sions, and  the  court  distinguished 
Erlanger  v.  New  Sombrero  Phosphate 
Co.,  3  App.  Cas.  1218,  aft'g  5  Ch.  D.  73, 
on  the  ground  that  in  the  latter  case 
the  purchase  was  not  completed  until 
the  stock  had  been  taken  by  the  pub- 
lic in  ignorance  of  the  facts.  A  rail- 
road company  has  no  legal  power  to 
subscribe  for  the  stock  of  a  land 
company  nor  become  accommodation 
endorser  of  the  latter's  note,  even 
though  all  the  stockholders  assent 
thereto,  but  a  stockholder  cannot  com- 
plain, where  the  owner  of  his  stock 
at  the  time  of  the  act  consented  there- 
to, excepting  that  a  mere  authoriza- 
tion prior  to  his  purchase  of  his  stock 
will  not  sustain  acts  done  after  suit 
commenced  by  him,  objecting  to  the 
same.  McCampbell  v.  Fountain,  etc. 
R.  R.,  Ill  Tenn.  55  (1903).  Where 
a  mining  company  has  sold  all  its 
property  with  the  consent  of  the 
stockholders,  a  subsequent  purchaser 
of  the  stock  cannot  complain.  Bolden- 
weck  v.  Bullis,  90  Pac.  Rep.  634  (Col. 
1907).     Where  a  corporation  has  pur- 


funJs  which   all   the   stockholders 

chased  all  the  assets  of  another  cor- 
poration and  issued  stock  in  payment 
of  the  same,  the  stockholder  in  the 
former  who  became  a  stockholder 
after  the  transaction,  cannot  main- 
tain a  suit  to  have  the  issue  declared 
void,  especially  where  there  is  no 
offer  to  return  the  iiroperty.  Buford 
V.  Keokuk,  etc.  Co.,  69  Mo.  612  (1879), 
aff'g  3  Mo.  App.  159.  The  purchaser 
of  stock  which  was  issued  to  directors 
cannot  complain  that  the  directors 
were  guilty  of  fraud  in  the  issue.  Barr 
V.  New  York,  etc.  R.  R.,  125  N.  Y,  263 
(1891).  In  Brown  v.  Duluth,  etc.  Ry., 
53  Fed,  Rep.  889  (1893),  the  court 
refused  to  interfere  where  the  trans- 
feree of  the  stock  took  with  notice. 
The  court  said:  "The  complainant,  as 
their  transferee,  is  in  no  better  situa- 
tion than  they  are.  He  has  no  greater 
rights  than  his  transferrers  as  re- 
gards a  remedy  invalidating  the  trans- 
action. The  maxim  in  pari  delicto 
applies,  and  a  court  of  equity  will  not 
aid  him.  He  cannot  bring  suit  in 
behalf  of  other  stockholders  against 
the  corporation  or  other  parties  par- 
ticipating in  the  issue,  as  his  own  title 
is  tainted  with  the  same  fraud."  A 
purchaser  of  stock  which  was  voted 
in  favor  of  a  reorganization  scheme 
cannot  object  to  the  scheme  as  being 
tiltra  vires,  there  being  nothing  illegal 
per  se  in  it.  Hollins  v.  St.  Paul,  etc. 
R.  R.,  9  N.  Y.  Supp.  909  (1S89).  A 
purchaser  of  stock  that  has  voted  for 
an  issue  of  "watered"  bonds  and  stock 
is  estopped  from  complaining,  even 
though  the  issue  was  prohibited  by 
the  constitution  of  the  state — Penn- 
sylvania. Wood  V.  Corry,  etc.  Co.,  44 
Fed.  Rep.  146  (1890).  Where  three 
persons  own  all  the  stock  of  a  com- 
pany, two  of  them  may  buy  the  stock 
of  the  third  and  give  the  company's 
notes  in  partial  payment  for  the  same. 
The  transaction  is  legal,  inasmuch  as 
no  one  is  injured  and  all  consent. 
Neither  subsequent  purchasers  of  the 
stock,    nor   those   who   become   stock- 
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acquiesced  in  prior  to  lils  purchase  or  pledge.^     Where  the  stock- 


holders after  the  notes  are  paid,  nor 
stockholders  who  consent  to  the  ar- 
rangement, can  complain  of  it.  Schil- 
ling, etc.  Co.  V.  Schneider,  110  Mo.  83 
(1892).  A  stockholder  who  pur- 
chases his  stock  after  the  acts  com- 
plained of  took  place  cannot  compel 
another  stockholder  to  repay  to  the 
company  dividends  which  he  has  re- 
ceived, due  to  contracts  by  which  the 
company  had  sold  coal  to  a  railway 
company,  for  which  railway  company 
such  latter  stockholder  was  purchas- 
ing agent.  Clark  v.  American  Coal 
Co.,  86  Iowa,  436  (1892).  As  to 
whether  this  same  principle — that 
stock  which  has  participated  in  a 
fraudulent  act  cannot  afterwards  be 
the  basis  of  a  suit  to  set  aside  that 
fraud — should  be  applied  to  bonds,  so 
far  as  enforcing  the  covenants  of  the 
mortgage  is  concerned,  such  covenants 
being  waived  by  a  former  owner  of 
the  bonds  which  complainant  now 
owns,  see  Belden  v.  Burke,  147  N.  Y. 
542  (1895).  In  regard  to  this  case 
and  the  famous  litigation  in  which 
it  was  but  a  part,  see  §  766,  infra.  In 
Alabama  it  is  held  that,  if  the  stock 
passes  into  bona  fide  hands,  the  bona 
fide  holder  may  object  to  the  fraud- 
ulent or  ultra  vires  act,  even  though 
the  stock  itself  was  tainted  with  the 
fraud  by  reason  of  being  held  by  one 
of  the  guilty  parties  at  the  time  of 
the  act.  Parsons  v.  Joseph,  92  Ala. 
403  (1891).  But  the  weight  of  au- 
thority holds  that  if  the  stock  pur- 
chased is  tainted  with  the  fraud — 
that  is  i-o  say,  if  the  persons  guilty 
of  the  act  complained  of  owned  that 
stock  when  they  did  the  act — no  ac- 
tion will  lie  by  a  bona  fide  transferee 
of  that  stock.  Ffooks  r.  Southwest- 
em  Ry.,  1  Sm.  &  G.  142  (1853).  A 
transferee  of  stock  that  was  voted  in 
favor  of  the  act  cannot  complain. 
Symmes  ly.  Union  Trust  Co.,  GO  Fed. 
Rep.  830  (1894).  Where  a  private  cor- 
poration, with  the  consent  of  all  its 
stockholders  of  record,  agrees  with  its 


creditors  that  the  property  shall  be 
taken  charge  of  by  an  individual  and 
managed  for  the  purpose  of  paying 
the  debts  and  then  returning  the  prop- 
erty to  the  corporation,  and  one  of 
the  stockholders  at  that  time  secretly 
transfers  some  of  the  certificates  of 
stock  to  his  wife,  and  she  holds  the 
stock  for  three  years  and  then  trans- 
fers it  without  consideration  to  a  party 
who  brings  suit  to  set  aside  the  trans- 
action, the  court  will  not  give  such 
relief.  Marbury  v.  Stone,  17  N.  Y. 
App.  Div.  352  (1897);  aff'd,  160  N.  Y. 
701.  A  purchaser  of  stock  from  a  di- 
rector may  join  in  bringing  suit 
against  the  directors  for  negligence  to 
the  injury  of  all  the  stockholders, 
even  though  the  director  knew  of  such 
negligence  when  he  sold  the  stock. 
Warren  v.  Robinson,  25  Utah,  205 
(1902).  Where  a  corporation  has  sold 
all  its  property  with  the  consent  of  all 
its  stockholders  the  transaction  can- 
not subsequently  be  attacked  by  a 
subsequent  purchaser  of  stock.  City 
of  Spokane  v.  Amsterdamsch,  etc.,  22 
Wash.  172  (1900).  A  purchaser  of 
stock  which  has  assented  to  the  corpo- 
ration purchasing  its  own  stock  can- 
not complain.  Hodge  v.  United  States 
Steel  Corp.,  53  Atl.  Rep.  601  (N.  J. 
1902);  rev'd  on  another  point  in  64 
N.  J.  Eq.  807  (1903).  Under  a  statute 
requiring  the  lessee  of  a  railroad  to 
purchase  dissenting  stock  of  the  lessor 
within  thirty  days  on  an  appraisal  of 
its  value,  stock  which  has  been  voted 
in  favor  of  the  lease  cannot  after- 
wards be  the  basis  of  a  claim  that  it 
be  appraised  and  paid  for.  lu  the  ap- 
praisal proceedings  all  questions  aris- 
ing may  be  adjudicated.  If  the  dis- 
senting stock  is  not  purchased  under 
the  statute,  the  lessee  runs  the  risk 
of  the  lease  being  held  void  at  the 
instance  of  a  dissenting  stockholder. 
Boston,  etc.  R.  R.  v.  Graham,  179  Mass. 
62   (1901). 

1  Erny  v.  Schmidt  Co.,  197  Pa.  St. 
475  (1901). 
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holder,  with  full  knowledge,  has  accepted  the  benefit  of  an  act,  he 
cannot  complain  thereafter.^ 

The  defense  of  an  implied  ratification  is  more  difficult  to  estab- 
lish. An  implied  ratification  is  generally  spoken,  of  as  laches.  It 
is  the  subject  of  the  remainder  of  this  chapter.^ 

§  731.  Stockholder  chargeable  with  laches  only  after  he  has  a 
full  knowledge  of  the  facts. — Laches  is  a  defense  only  when  the 
stockholder,  with  a  full  knowledge  of  the  facts,  has  delayed  an  un- 
reasonable length  of  time  in  bringing  his  action.  These  two 
elements,  knowledge  and  delay,  are  the  essential  elements  of  the 
defense.^  Until  the  stockholder  has  full  and  complete  knowledge 
of  all  the  essential  facts  which  would  be  likely  to  induce  him  to 
institute  the  action,  the  beginning  of  the  time  from  which  laches 
will  run  cannot  be  said  to  commence."^     For  instance,  an  American 

1  London  Assur.  Co.'s  Case,  5  De  G.,    legal  proceedings,   are  estopped  from 


M.  &  G.  465,  481  (1854).  See  also 
Weed  V.  Little  Falls,  etc.  Co.,  31  Minn. 
154(1883).  A  party  who  has  invested 
$15,000  in  obtaining  a  bridge  fran- 
chise and  for  plans  and  specifications, 
and  transfers  the  same  to  another 
party  on  the  agreement  of  the  latter 
to  organize  a  corporation  to  build  the 
bridge  and  to  give  to  the  former 
$15,000  out  of  $80,000  preferred  stock, 
the  common  stock  to  be  such  sum  as 
the  latter  may  desire,  may  object  to 
the  latter  causing  the  corporation  to 
issue  $95,000  in  bonds,  $80,000  in  pre- 
ferred stock,  and  $60,000  in  common 
stock  for  building  the  bridge  at  a  cost 
of  $71,000;  but  if  the  former  takes 
his  $15,000  preferred  stock  and  keeps 
it  for  six  years,  he  cannot  then  com- 
plain. Jutte  V.  Hutchinson,  189  Pa. 
St.  218  (1899).  If  the  stockholders 
and  corporate  creditors  who  are  preju- 
diced thereby  do  not  object,  a  going 
corporation  may  sell  all  its  property 
to  another  corporation,  payment  being 
by  the  issue  of  stock  of  the  latter  cor- 
poration to  the  stockholders  of  the 
former  corporation,  together  with  the 
right  to  such  stockholders  to  sub- 
Bcribe  for  additional  stock  in  the  pur- 
chasing corporation.  Dissenting  stock- 
holders, who  under  protest  subscribe 
for  the  new  stock  and  then  wait 
eighteea  months  before  commencing 


objecting.  Post  v.  Beacon,  etc.  Co.,  84 
Fed.  Rep.  371  (1898).  See  also  §  732, 
infra. 

2  See  First  Nat.  Bank  v.  Drake,  29 
Kan.  31  (1833),  for  a  definition  of 
ratification. 

3  See  the  leading  case  of  Cumber- 
land Coal  Co.  V.  Sherman,  30  Barb.  553 
(1859),  quoting  from  Lewin  on 
Trusts;  and  the  equally  important 
case  of  Hoffman,  etc.  Co.  v.  Cumber- 
land, etc.  Co.,  16  Md.  456  (1860). 

4  Gilman,  etc.  R.  R.  v.  Kelly,  77  111. 
426  (1875).  Where  the  president,  who 
is  also  a  director,  of  an  investment 
company  waives  security  for  a  loan 
and  takes  securities  of  small  value  in 
exchange  therefor,  causing  the  loss  of 
the  loan,  he  may  be  held  personally 
liable  at  the  instance  of  a  stockholder, 
and  if  the  doubtful  securities  cannot 
be  returned  their  value  may  be  ascer- 
tained. The  statute  of  limitations 
and  laches  do  not  commence  to  run 
until  the  stockholder  has  discovered 
the  facts.  Brinckerhoff  v.  Roosevelt, 
143  Fed.  Rep.  478  (1906).  A  delay 
of  four  years  may  be  excused  by  the 
fact  that  the  complainant  did  not 
know  the  facts  until  three  months  be- 
fore he  instituted  suit.  Kessler  r. 
Ensley  Co.,  129  Fed.  Rep.  397  (1904). 
Where  the  stockholder  relied  on  the 
officers  and  they  deliberately  kept  her 
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stockholder  in  au  English  corporation  is  not  estopped  from  com- 
plaining of  an  unfair,  illegal  scheme  of  reorganization,  merely  be- 
cause he  did  not  oppose  it  before  it  was  sanctioned  by  the  English 
courts  in  accordance  with  the  English  statute,  where  it  is  shown 
that  he  did  not  know  anything  about  it.^  Where,  however,  the  facts 
would  be  well  kno^vTi  to  any  intelligent  man,  and  the  means  of  knowl- 
edge are  open  to  the  stockholder,  he  is  chargeable  with  knowledge 
from  the  date  when  he  should  have  ascertained  the  facts.^     To  avoid 


in  ignorance  and  refused  to  allow  the 
trustees  of  her  estate  to  examine  the 
books,  and  they  ascertained  the  facts 
only  by  a  bill  in  equity,  there  is  no 
laches.  Von  Arnim  v.  American  Tube- 
works,  188  Mass.  515  (1905).  Where 
a  minority  stockholder  had  no  notice 
of  meetings  and  no  opportunity  to  ex- 
amine the  books  he  is  not  barred  by 
laches  from  complaining  of  a  misap- 
propriation of  money  by  the  directors, 
provided  he  brings  suit  within  a  rea- 
sonable time  after  he  learns  the  facts. 
Even  though  he  is  barred  by  laches  as 
to  one  cause  of  complaint  this  is  no 
bar  as  to  other  causes  of  complaint. 
Joy  V.  Ft.  Worth,  etc.  Co.,  24  Tex. 
Civ.  App.  94  (1900).  The  lapse  of 
time  without  knowledge  or  means  of 
knowledge  is  no  bar.  Fox  v.  Robbins, 
62  S.  W.  Rep.  815  (Tex.  1901).  Where 
there  is  not  a  full  disclosure  at  a 
stockholders'  meeting  the  members 
present  are  not  bound  by  their  assent. 
Ives  V.  Smith,  3  N.  Y.  Supp.  C45  (1888). 

1  Bank  of  China  v.  Morse,  168  N.  Y. 
458   (1901). 

2  A  delay  of  eight  years  is  not  ex- 
cused by  an  allegation  that  the  com- 
plaining stockholder  was  informed  of 
the  fact  only  a  few  weeks  prior  to  the 
commencement  of  the  suit,  especially 
where  the  facts  were  sufficient  to  put 
him  on  inquiry.  On  the  other  hand, 
the  statute  of  limitations  does  not 
apply.  Edwards  v.  Mercantile,  etc. 
Co.,  124  Fed.  Rep.  381  (1903).  Means 
of  knowledge  are  equivalent  to  knowl- 
edge. Credit  Co.  v.  Arkansas  Cent.  R. 
R.,  15  Fed.  Rep.  46  (1882).  "Means 
of  knowledge,  plainly  within  reach  of 
BtockholderL   by   the  exercise   of   the 


slightest  diligence,  is  in  legal  effect 
equivalent  to  knowledge."  Jesup  v. 
Illincis  Cent.  R.  R.,  43  Fed.  Rep.  483 
(1890).  In  a  suit  by  a  stockholder  in 
a  mining  company  to  set  aside  an 
alleged  fraudulent  scheme  by  which 
the  property  was  operated  for  the 
benefit  of  a  railway  company  and 
finally  abandoned,  the  delay  of  the 
plaintiff  for  five  years  after  the  slight- 
est inquiry  v/ould  have  caused  him  to 
know  of  the  facts  is  fatal.  Loomis  v. 
Missouri,  etc.  Ry.,  165  Mo.  469  (1901). 
Thirteen  years'  delay  in  attacking  a 
consolidation  as  not  being  in  com- 
pliance with  statutory  provisions  is  a 
bar.  "Whatever  is  sufficient  to  ex- 
cite attention,  and  put  the  party  on 
his  guard  and  call  for  inquiry,  is 
notice  of  everything  to  which  the  in- 
quiry would  have  led.  When  a  per- 
son has  sufficient  information  to  lead 
him  to  a  fact,  he  shall  be  deemed  con- 
versant with  it."  It  is  immaterial 
whether  the  court  declare  the  con- 
solidation void  or  voidable.  Leaven- 
worth County  V.  Chicago,  etc.  R.  R., 
18  Fed.  Rep.  209  (1883).  Quoted  and 
approved  in  Cole  v.  Birmingham,  etc. 
Ry.,  143  Ala.  427  (1905).  Taylor  v. 
South,  etc.  R.  R.,  13  Fed.  Rep.  152 
(1882),  the  court  saying:  "The  means 
of  knowledge  are  the  same  thing  in 
effect  as  knowledge  itself.  .  .  .  The 
circumstances  of  the  discovery  must 
be  fully  stated  and  proved,  and  the 
delay  which  has  occurred  must  be 
shown  to  be  consistent  with  the 
requisite  diligence."  See  also  Kelly  v. 
Newburyport,  etc.  R.  R.,  141  Mass. 
496  (1886).  In  Phosphate,  etc.  Co.  v. 
Green,  L.  R.  7  C.  P.  43  (1871),  it  was 
96 
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the  defense  of  laches,  the  comphiinant  must  allege  and  prove  what 
he  did,  and  in  what  respects  he  was  diligent.  The  mere  allega- 
tion that  he  did  not  discover  the  facts  sooner  is  insufficient.^ 

Constructive  notice,  however,  does  not  apply  to  a  case  of  fraud, 
and  constructive  notice  cannot  relieve  a  party  from  responsibility 
for  a  fraud.^  It  is  not  incumbent  on  the  stockholder  to  keep  him- 
self informed  as  to  the  various  acts  of  the  corporation.  He  is  not 
chargeable  with  knowledge  merely  because  he  might  have  ascer- 
tained the  facts  by  an  examination  of  the  corporate  books.^  More- 
over, it  is  the  well-established  rule  that  lapse  of  time  alone  cannot 
support  the  defense  of  laches.  There  must  be  both  knowledge  and 
delay."*  Mere  delay  is  not  laches,  but  is  strong  evidence  of  acqui- 
escence. Laches  is  based  upon  estoppel  where  neAV  rights  have 
arisen.^ 

held  that  to  show  assent  and  acquies-  4  Evans  v.  Smallcombe,  L.  R.  3  H. 
cence  it  is  not  necessary  to  prove  the  L.  249  (1868),  aff'g  L.  R.  3  Eq.  769, 
acquiescence  of  each  individual  share-  the  court  saying:  "Lapse  of  time 
holder.  It  is  enough  to  show  circum-  alone  certainly  would  not  make  valid 
stances  which  are  reasonably  calcu-  that  which  at  the  beginning  was  in- 
lated  to  satisfy  the  court  or  a  jury  valid.  .  .  .  Length  of  time  may  in 
that  the  thing  to  be  ratified  came  to  many  cases  materially  assist  in  estab- 
the  knowledge  of  all  who  chose  to  in-  lishing  the  presumption  of  acquies- 
quire,  all  having  full  opportunity  and  cence  in  an  act  which  requires  a  con- 
means  of  inquiry.  firmation    to    give    it    validity.      But 

1  Cutter  V.  Iowa  Water  Co.,  128  Fed.  then  it  is  not  time,  but  the  acquies- 
Rep.  505  (1904).  Cf.  §733,  infra;  cence,  which  changes  what  would 
rev'd  on  another  point  in  140  Fed.  otherwise  be  a  void  act  into  a  valid 
Rep.  986.  one."     Ashhurst's  Appeal,   60   Pa.    St. 

2  Converse  r.  Blumrich,  14  Mich.  121  290  (1869),  where,  however,  the  court 
(1866);  Wilde  v.  Gibson,  1  H.  L.  Cas.  saj's  that  "acquiescence  is  presumed 
623  (1848).  from  delaj-." 

3  Re  Agriculturists',  etc.  Co.,  L.  R.  1  5  Montgomery,  etc.  Co.  v.  Lahey,  121 
Ch.  App.  161,  511  (1866),  where  the  Ala.  131  (1899).  A  person  who  buys 
court  said:  "It  is  no  part  of  the  duty  stock  in  a  corporation  for  the  purpose 
of  a  shareholder  to  look  into  the  man-  of  attacking  a  consolidation  of  that 
agement  of  the  business.  ...  It  corporation,  which  consolidation  took 
is  enough  to  show  that  they  might  place  six  months  previous  to  his  pur- 
have  become  acquainted  with  the  chase,  will  be  denied  relief  where  the 
management  of  their  affairs.  It  must  former  record  owner  of  the  stock  had 
be  shown  that  they  did  so."  Ryan  v.  notice  of  the  meetings  leading  up  to 
Leavenworth,  etc.  Ry.,  21  Kan.  365  the  consolidation  and  made  no  objec- 
(1879).  Also  Holmes  v.  Newcastle,  tion,  ninety-five  per  cent,  of  the  stock- 
etc.  Co.,  L.  R.  1  Ch.  D.  682  (1875),  holders  having  voted  for  the  consoli- 
holding  that  knowledge  of  a  sale  of  dation  and  large  transactions  in  the 
property  is  not  knowledge  of  an  new  stock  and  changes  in  the  prop- 
illegal  dividend  from  the  proceeds,  erty  having  taken  place  in  the  mean- 
See  also  Spackman  r.  Evans,  L.  R.  3  time.  Bcling  r.  American,  etc.  Co.,  65 
H.    L.    171    (isr.8);     Houldsworth    r.  Atl.  Rep.  725    (N.  J.  1907). 

Evans,  L.  R.  3  H.  L.  263   (1868). 
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A  compromise  or  settlement,  or  receipt  of  the  benefits  of  a  fraudu- 
lent or  ultra  vires  act,  does  not  estop  a  stockholder  from  complaining, 
where  he  was  not  fully  informed  of  the  facts  at  the  time  of  such 
compromise,  settlement,  or  receipt  of  the  benefits  thereof.^ 

§  732.  Silent  acquiescence  while  changes  are  taking  place  is  laches 
and  is  a  bar  to  a  mit  —  What  length  of  time  constitutes  laches  herein 
—  Statute  of  limitations.— MiQv  a  stockholder  has  knowledge  of  or 
is  chargeable  with  knowledge  of  an  ultra,  vires,  fraudulent,  or  negli- 
gent  act  of  the  directors,  he  must  institute  his  suit,  if  at  all,  within 
a  reasonable  time  thereafter.^     As  to  what  will  constitute  a  reason- 


1  "A  receipt  of  money  as  a  part  of 
the  earnings   of  a  corporation   is  no 
ratification  of  acts  of  business  carried 
on  outside  of  the  corporation  without 
knowledge  of  him  who  is  sought  to  be 
charged  with  them    that    the  money 
came  from  such  business."     Central, 
etc.  Banlc  v.  Walker,  66  N.  Y.  424,  429 
(1876).   Where  a  corporation  owns  all 
of  its  bonds,  excepting  a  few  held  by 
one  holder,  such  bonds  being  secured 
by  a  pledge  of  securities,  and  requests 
the  trustee  holding  the  securities  to 
sell  the  same,  which  the  trustee  does 
at  an  insufficient   price,  the  corpora- 
tion  itself  being  the  buyer,   and  the 
single  outside  holder  of  bonds  not  be- 
ing notified  in  time  to  protect  his  in- 
terests, he  may  either  follow  his  se- 
curities    or    may    hold    the    trustee 
liable.     And  even  though  he  accepted 
a  small  sum  in  settlement  from  the 
trustee,   yet    if    that   settlement  was 
caused    by    misrepresentations    as    to 
the  value  of  the  securities,  he  is  not 
bound  by  them.    Other  holders  of  the 
bonds  who  have  turned  them  in  to  the 
corporation  on  an  agreement  to  take 
an    exchange   of   new    bonds    secured 
by   the   same   securities  will   also   be 
allowed  to  participate  the  same  as  the 
bondholder  who  did   not  turn  in  his 
bonds.    Anthony  v.  Campbell,  112  Fed. 
Rep.  212  (1901).    Where  a  suit  to  set 
aside  a  forfeiture  of  stock  by  the  cor- 
poration, on  the  ground  of  fraud,  is 
compromised,    the    same    stockholder 
cannot     eight     years     thereafter    file 
another   suit  to  set  aside  the  assess- 
ment on  the  ground    of    frauds  un- 


known to  him  when  the  first  suit  was 
compromised.  Marks  v.  Evans,  62  Pac. 
Rep.  76  (Cal.  1900).  See  also  §730, 
supra. 

2  Quoted  and  approved  in  Stoddard 
V.  Decatur,  etc.  Co.,  184  111.  53  (1900), 
and  McCampbell  v.  Fountain,  etc.  R. 
R.,  Ill  Tenn.  55    (1903).    Where  the 
stockholders  of  a  telephone  company 
do  not  object  to  a  sale  of  its  property 
to   another   company   it   is   presumed 
that  they  acquiesce.    Badger,  etc.  Co. 
V.  Wolf  River,  etc.  Co.,  120  Wis.  169 
(1904).     Where  stock  is  sold  by  the 
corporation  for  non-payment  of  an  as- 
sessment, levied  at  a  meeting  of  the 
board  of  directors,  where  a  quorum  is 
not    present,    the    sale    may    be    set 
aside,    unless    the    stockholders    have 
acquiesced  in  the  sale  and  the  stock 
has  passed  into  hona  fide  hands.  Hatch 
r.  Lucky  Bill  Min.  Co.,  25  Utah,  405 
(1903).    Where  the  funds  of  a  mining 
corporation    are    exhausted,    and    the 
stockholders  refuse  to  advance  money 
to  continue  work  on  a  leasehold  and 
it  is  forfeited  and  thereafter  the  presi- 
dent   becomes    interested    in    a    new 
leasehold  of  the  same  mine,  and  it  de- 
velops into  a  valuable  mine,   one  of 
the  stockholders  who  refused   to  ad- 
vance further  funds  cannot  complain. 
Hall   V.    Nash,    33    Colo.    500    (1905). 
Even  though  an  officer  sells  corporate 
property  without  authority,  yet  if  the 
stockholder  does  not  object  until  the 
price   advances,    he   cannot   hold    the 
officer  liable.    Tevis  v.  Hammersmith, 
81   N.   E.    Rep.    614    (Ind.    1907).      In 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
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able  time  depends  on  the  circumstances  of  the  case.  The  length  of 
time  during  which  a  stocklioldcr  may  delay  in  bringing  his  suit 
varies  with  each  case,  according  to  the  circumstances  of  that  case. 
The  court  requires  that  reasonable  promptness  be  exercised  so  that 
large  investments  of  new  money  or  changes  in  the  ownership  of  the 
stock  or  property  may  not  be  prevented  or  jeopardized  by  an  unrea- 
sonable delay  on  the  part  of  a  stockholder  in  objecting  to  the  trans- 
action. Many  illustrations  of  this  principle  of  law  are  given  in  the 
notes  below.^ 


587  (1875),  Mr.  Justice  Miller  gives  a 
clear  statement  of  the  law  herein. 
Taylor  i\  South,  etc.  Ry.,  13  Fed.  Rep. 
152  (1882);  Fredericks  v.  Pennsyl- 
vania Canal  Co.,  109  Pa.  St.  50  (1885) ; 
Nashua,  etc.  R.  R.  v.  Boston,  etc.  R. 
R.,  27  Fed.  Rep.  821,  826  (1886). 

1  Where  the  trustee  sells  trust  prop- 
erty to  himself  personally,  and  the 
cestuis  que  trust  are  cognizant  thereof 
and  do  not  object  for  several  years, 
they  cannot  set  the  transaction  aside. 
Hoyt  r.  Latham,  143  U.  S.  553  (1892). 
See  also  Foster  r.  Mansfield,  etc.  R.  R., 
146  U.  S.  88  (1892).  A  stockholder, 
who  delays  nearly  four  years  before 
complaining  of  a  consolidation,  which 
lie  alleges  was  ultra  vires,  will  not  be 
granted  any  relief.  Dimpfel  v.  Ohio 
&  M.  Ry.,  110  U.  S.  209  (1884),  aff'g  9 
Biss.  127.  In  the  case  of  St.  Louis, 
etc.  R.  R.  V.  Terre  Haute,  etc.  R.  R., 
145  U.  S.  393  (1892),  where  a  suit  by 
the  lessor  of  a  railroad  to  set  aside  an 
illegal  lease  failed,  the  court  said: 
"And  so  far  as  the  plaintiff  corpora- 
tion can  be  considered  as  representing 
the  stockholders  and  seeking  to  pro- 
tect their  interests,  it  and  they  are 
barred  by  laches."  A  creditor  who  for 
Bix  months  does  not  object  to  a  trans- 
fer of  all  the  property  of  his  insolvent 
debtor  to  a  corporation  to  carry  on 
the  business  for  the  benefit  of  all  the 
creditors,  cannot  set  the  transaction 
aside,  all  other  creditors  having  as- 
sented thereto.  Imperial,  etc.  Co.  v. 
Longbottom,  143  Fed.  Rep.  483  (1906). 
A  director  or  a  coriwration  in  which  a 
director  is  interested  may  purchase 
corporate   property    from   trustees   to 


whom  an  embarrassed  corporation  has 
conveyed  the  same  to  pay  its  debts, 
and  return  the  remainder  to  such  lat- 
ter corporation,  and  especially  is  a 
stockholder  estopped  from  complain- 
ing after  four  years'  delay,  with  knowl- 
edge of  the  facts,  large  improvements 
having  been  made  and  the  value  of 
the  property  having  greatly  increased. 
Kessler  &  Co.  r.  Ensley  Co.,  141  Fed. 
Rep.  130  (1905);  aff'd,  148  Fed.  Rep. 
1019.  Eight  weeks'  delay,  with  full 
knowledge,  in  objecting  to  a  consolida- 
tion of  one  tobacco  company  with 
another  is  a  bar  to  a  suit  in  equity 
to  set  it  aside.  Dana  v.  American, 
etc.  Co.,  65  Atl.  Rep.  730  (N.  J.  1907). 
A  stockholder  in  a  street  railway  can- 
not object  that  it  has  sold  all  its  prop- 
erty to  another  company  for  stock  in 
the  latter  where  ten  years  have 
elapsed  and  he  has  known  all  about  it 
for  two  years  and  the  property  has 
passed  into  still  other  hands.  Cole  v. 
Birmingham,  etc.  Co.,  143  Ala.  427 
(1905).  A  statute  that  dissenting 
stock  shall  be  appraised  is  not  ap- 
plicable where  no  appraisal  proceed- 
ings are  had,  and  hence  the  owner 
may  claim  new  stock  in  exchange 
therefor,  even  though  considerable 
time  has  elapsed.  Douglass  v.  Con- 
cord, etc.  R.  R.,  72  N.  H.  26  (1903). 
Even  though  a  bridge  company,  which 
has  made  a  long-time  contract  with  a 
railroad  company,  and  wuich  has  the 
same  oflQcers  and  directors  and  ma- 
jority stockholders  as  the  railroad 
company,  modifies  the  contract  so  as 
to  reduce  the  income  of  the  bridge 
company,   yet   if   for   nineteen   years 
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There  lias  been  considerable  doubt  and  difficulty  in  determining 
whether  the  statute  of  limitations  will  be  applied  by  a  court  of 


the     minority     stockliolders     of     tlie 
bridge     company     acquiesce     therein, 
such  modification  is  legal.    Pittsburg, 
etc.  Ry.  V.  Dodd,  115  Ky.  176   (1903). 
A  stockholder  cannot  object  to  a  lease 
of    the    corporate    property    on    the 
ground  that  the  stockholders'  meeting 
authorizing  it  was  not  properly  called, 
where  he  takes  no  action  for  a  year, 
and   in  the   meantime  the  lessee   in- 
vests large  sums  of  money.     Hill  v. 
Atlantic,    etc.   R.   R.,    143    N.    C.    539 
(1906).     Where  a   stockholder   waits 
more  than  two  years  before  objecting 
to  a  consolidation  of  railroads,  in  the 
meantime  millions  of  dollars  having 
been   invested,   relief  will   be   denied, 
especially  where  the  company  offers  to 
pay    the    full    value    of    the    stock. 
Spencer  v.  Seaboard,  etc.  Co.,  137  N.  C. 
107   (1904).    Fourteen  years'  delay  by 
stockholders    in    complaining    that   a 
construction   company   had   the   same 
directors  as  the  railroad  company  is 
fatal.     Rice  v.   Shealy,   71   S.   C.   161 
(1905).     Thirty  days'  delay  is  not  a 
bar,  even  though  the  plaintiff  waited 
for  further  developments    and    until 
something  absolutely  fraudulent  was 
done  in  a  scheme  to  freeze  out  mi- 
nority stockholders.     Jacobus  v.  Dia- 
mond, etc.  Co.,  94  N.  Y.  App.  Div.  366 
(1904).   A  stockholder's  suit  to  vacate 
a  foreclosure  decree  seven  years  after 
it  was  entered  and  three  years  after  a 
decision  that  he  was  entitled  to  make 
the  application,   the  property   in  the 
meantime    having    passed   into   bona 
fide  hands,  is  too  late,  his  claim  being 
that  he  was  a  stockholder  in  a  com- 
pany    that     was     consolidated     with 
another  company  and  that  the  prop- 
erty of  his  corporation   was  sold   on 
the  foreclosure  of  a  mortgage  of  the 
latter,   which  mortgage  was  executed 
prior   to   the  consolidation.     Atlantic 
Trust  Co.  V.   New   York,   etc.   Co.,   75 
N.  Y.  App.   Div.   254    (1902).     Where 
for  six  years  an  issue  of  stock  for 
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services  has    appeared    fully    on   the 
books   of   the  company   and   has   not 
been  objected  to,  a  stockholder  cannot 
have  it  set  aside,  even  under  the  con- 
stitution of  Colorado,  especially  where 
all  the  stockholders  at  the  time  of  the 
issue  assented  thereto,  and  the  party 
receiving  the  stock  used  a  large  por- 
tion of  it  to  interest  other  persons  in 
the  company,    and   even   though   the 
stock  so  issued  to  him  was  $125,000, 
being  one-half    of    the  entire   stock, 
and  was  in  consideration  of  services 
rendered   in   obtaining  contracts  and 
options,  which  were  turned  over  to  the 
company.     Calivada,  etc.  Co.  v.  Hays, 
119  Fed.  Rep.  202  (1902).    Five  years 
after  a  corporation  has  sold   all   its 
property  to  another  corporation,  and 
received  the  consideration,   it  cannot 
maintain  a  bill  to  set  aside  the  sale 
as  ultra  vires,  the  rights  of  third  par- 
ties having  intervened   in  the  mean- 
time.    Bear   Valley,   etc.   Co.   t\    Sav- 
ings,   etc.    Co.,     117    Fed.    Rep.    941 
(1902).     A  stockholder  cannot,  after 
ten  years'   delay,  maintain  a  suit  to 
cancel   stock  issued   for  patents,   and 
to  compel  the  holder  of  such  stock  to 
refund   dividends   thereon,   the  trans- 
action having  been  spread  on  the  rec- 
ords of  the  company  and  open  to  the 
stockholders.     An  allegation  that  the 
patents   were  of   no   value   is   insuffi- 
cient, even  though  the  constitution  of 
the     state    (Missouri)    required    that 
stock  be  issued  only  for  "money  paid, 
labor   done,    or    money     or    property 
actually  received,"  there  being  no  alle- 
gation that  the  patents  were  known  to 
be  valueless  at  the  time.     Kimbell  v. 
Chicago,   etc.   Co.,   119   Fed.   Rep.   102 
(1902).     Where  a  stockholder  delays 
for  a  year  in  complaining  of  a  sale 
of  corporate  property  to  two  of  the  di- 
rectors,   and     innocent    third    parties 
have  acquired  rights  in  the  property 
in   the    meantime,   the    stockholder's 
remedy  is  barred  by  laches.    Snow  v. 
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equity  to  cases  of  this  nature. 

Boston,  etc.  Co.,  158  Mass.  325  (1893). 
See  §  733,  infra.  Although  a  shoe 
company  employs  as  selling  agents  a 
firm  in  which  the  president  and  gen- 
eral manager  of  the  corporation  is  a 
member,  yet  where  this  has  been 
done  for  nine  years  without  objection, 
a  stockholder  cannot  claim  for  the 
corporation  the  benefit  of  the  firm's 
profits  from  such  contract.  Warren 
V.  Para,  etc.  Co.,  166  Mass.  97  (1896). 
Where  a  persons  buys  land  for  $24,000, 
and  afterwards  becomes  a  director 
and  then  sells  it  to  the  corporation 
for  $80,000,  a  majority  of  the  board 
being  disinterested,  the  company  can- 
not, nine  years  afterwards,  claim  that 
it  should  pay  only  the  then  market 
value  of  the  land.  Higgins  i'.  Lan- 
singh,  154  111.  301  (1895).  Delay  for 
two  years  on  the  part  of  one  who 
claims  he  is  entitled  to  come  into  a 
reorganization  is  fatal.  Farmers'  L. 
&  T.  Co.  V.  Bankers',  etc.  Tel.  Co.,  119 
N.  Y.  15  (1890),  the  purchaser  having 
denied  any  reorganization  agreement 
during  that  time.  A  stockholder  who 
objects,  but  waits  from  October  17  to 
March  7,  and  then  at  the  annual  meet- 
ing tries  to  have  action  taken,  is  not 
guilty  of  laches.  Byrne  v.  Schuyler, 
etc.  Co.,  65  Conn.  336  (1895).  A 
stockholder  who  is  also  a  director  can- 
not complain  of  a  diversion  of  funds 
by  the  manager  arising  from  an  un- 
authorized "swapping"  of  checks,  and 
is  barred  of  relief  where  he  had 
known  of  its  continuance  for  two 
years.  Streight  r.  Junk,  59  Fed.  Rep. 
321  (1893). 

Where  for  twentynseven  years  no 
stockholder  has  complained  of  a  lease 
of  the  property  of  the  company  to  a 
lessee,  although  the  lessee  owned  a 
majority  of  the  stock  of  the  lessor,  it 
is  too  late  to  complain.  Wolf  v.  Penn- 
sylvania R.  R.,  195  Pa.  St.  91  (1900). 
A  lease  will  not  be  set  aside,  even 
though  a  majority  of  the  directors  of 
the  lessor  are  interested  in  the  lessee. 


It  has  been  held  in  England  that 

made  they  became  stockholders  and 
directors  of  the  lessee,  it  being  shown 
that  the  lessor  had  a  floating  and 
bonded  debt  and  had  no  funds,  and 
had  never  paid  a  dividend,  and  that 
as  a  result  of  the  lease  the  stock 
advanced  fifty  per  cent,  in  value,  and 
the  complaint  is  not  made  until 
eighteen  months  after  the  lease  was 
made.  Dickinson  r.  Consolidated,  etc. 
Co.,  114  Fed.  Rep.  232  (1902).  A 
creditor  of  a  corporation  who  wishes 
to  object  to  a  transfer  of  its  assets 
to  another  corporation  must  do  so 
promptly  after  he  learns  of  the  game, 
and  a  delay  of  three  or  four  years, 
during  which  others  became  creditors 
of  the  new  corporation  and  the  latter 
becomes  insolvent,  will  bar  his  claim 
for  an  equitable  lien  on  the  assets. 
Anthony  v.  Campbell,  112  Fed.  Rep. 
212  (1901).  Where  one  of  the  part- 
ners in  a  firm  organized  to  locate, 
develop,  and  operate  mines  does  not 
turn  in  to  the  firm  a  mine  located  by 
him,  but  transfers  the  same  to  the 
corporation  for  stock,  and  the  other 
partners  delay  for  two  years  after 
knowledge  thereof  before  filing  a  bill 
claiming  an  interest  in  the  stock,  and 
in  the  meantime  the  corporation  has 
expended  money,  and  the  stock  may 
have  passed  into  other  hands,  the 
court  will  refuse  relief  on  the  ground 
that  the  firm  evidently  intended  to 
deny  any  obligation  if  the  mine 
turned  out  to  be  worthless,  but  to 
claim  an  interest  if  it  turned  out  to 
be  valuable.  Curtis  r.  Lakin,  94  Fed. 
Rep.  251  (1899).  Two  years'  delay  on 
the  part  of  a  stockholder  in  complain- 
ing of  a  mortgage  given  by  the  corpo- 
ration to  raise  money  to  pay  a  debt 
due  to  the  president  is  fatal,  even 
though  the  president  had  originally 
agreed  to  require  payment  only  out 
of  sales  of  property  by  the  corpora- 
tion. Wills  r.  Porter,  132  Cal.  516 
(1901).  The  failure  of  a  stockholder 
to  discover  for  nearly  six  years  a  sale 


and  even  though  after  the  lease  was    of  corporate  property  to  one  of  the  di- 
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the  statute  will  be  applied  to  a  corporate  action  to  compel  a  di- 


rectors is  not  laches.  Morgan  v.  King, 
27  Colo.  539  (1900).  Where  minority 
stockholders  started  a  suit  in  the  fed- 
eral court  to  set  aside  a  sale  of  the 
property  of  the  company  to  another 
corporation,  but  did  not  bring  in  as 
a  party  defendant  a  railway  company 
which  was  about  to  issue  securities, 
in  accordance  with  contracts  with  the 
two  companies,  and  afterwards  start  a 
suit  in  the  state  court  for  the  same  re- 
lief, and  bring  in  the  railway  company 
as  party  defendants,  laches  in  bring- 
ing in  the  railway  company  is  a  bar 
to  relief  against  that  company.  A 
protest  not  followed  by  prompt  appli- 
cation to  a  court  does  not  excuse 
laches.  Mumford  v.  Ecuador,  etc.  Co., 
50  Atl.  Rep.  476  (N.  J.  1901).  A 
stockholder  is  not  guilty  of  laches  in 
applying  for  an  injunction  against  the 
ratification  by  the  stockholders  of  an 
ultra  vires  sale  of  the  corporate  prop- 
erty by  the  board  of  directors,  even 
though  the  sale  was  made  by  the  di- 
rectors on  April  5th  and  the  injunc- 
tion was  not  applied  for  until  June 
4th,  two  days  before  the  date  of  the 
meeting  of  the  stockholders  to  ratify 
the  sale.  Forrester  v.  Boston,  etc.  Co., 
21  Mont.  544,  565  (1898).  See  s.  c,  22 
Mont.  430  (1899).  A  delay  of  several 
years  in  attacking  the  issue  of  stock 
and  a  consolidation  is  fatal.  Drake 
V.  New  York,  etc.  Co.,  26  App.  Div.  499 
(1898).  Even  though  a  company,  or- 
ganized to  manufacture  and  sell  soap, 
buys  and  sells  soap,  yet  the  stock- 
holders who  are  guilty  of  laches  can- 
not complain  of  the  act  as  ultra  vires. 
Petrolia  Mfg.  Co.  v.  Jenkins,  29  N.  Y. 
App.  Div.  403  (1898).  Where  for  a 
long  time  an  irrigation  comrany 
acquiesces  in  a  certain  consti  tion  of 
an  agreement  to  furnish  water,  and 
such  construction  is  equitable,  a  stock- 
holder cannot  object,  even  though 
some  of  the  directors  are  interested 
personally.  Foster  r.  Bear  Valley  Irr. 
Co.,  65  Fed.  Rep.  836  (1895).  A  stock- 
holder who  delays  nine  years  before 


intervening  in  a  foreclosure  suit  can- 
not then  intervene  after  the  sale  is 
completed  and  the  money  ready  for 
distribution.  Boston,  etc.  Trust  Co.  v. 
American  Rapid  Tel.  Co.,  67  Fed.  Rep. 
165  (1895).  Where  the  directors  of  a 
failing  linen-manufacturing  corpora- 
ton  sell  a  part  of  the  plant  for  stock 
of  a  knit-goods  manufacturing  corpora- 
tion, a  stockholder  who  does  not  com- 
plain for  two  years  cannot  hold  the 
directors  liable  for  his  share  of  the 
property  so  exchanged  for  stock.  Pin- 
kus  V.  Minneapolis  Linen  Mills,  65 
Minn.  40  (1896).  Where  the  directors 
sell  unissued  stock  at  a  discount  to  a 
party  who  resells  part  of  it  to  a  di- 
rector other  stockholders  cannot,  ten 
years  afterwards,  hold  him  liable. 
Keeney  v.  Converse,  99  Mich.  316 
(1894).  Four  years'  delay  in  bring- 
ing suit  to  compel  a  corporate  officer 
to  account  for  property  purchased  by 
him  at  an  execution  sale  is  fatal. 
Horbach  v.  Marsh,  37  Neb.  22  (1893). 
A  stockholder  who  for  two  years 
knows  that  an  illegal  salary  is  being 
paid  cannot  afterwards  object.  Brown 
V.  De  Young,  167  111.  549  (1897).  Even 
though  a  director  sells  property  to  the 
company  and  overvalues  it,  yet  if  the 
company  caused  an  independent  val- 
uation to  be  made,  and  for  three  years 
acquiesced  in  the  purchase,  it  cannot 
then  complain.  Stetson  v.  Northern 
Inv.  Co,  104  Iowa,  393  (1898).  Nine 
years'  delay  on  the  part  of  a  minority 
stockholder  in  complaining  of  the  act 
of  the  directors  in  causing  the  corpo- 
ration to  purchase  stock  upon  which 
they  leceived  a  secret  profit  is  fatal  to 
the  suit.  Cullcn  r.  Coal  Creek,  etc. 
Co.,  42  S.  W.  Rep.  693  (Tenn.  1897). 
A  reorganization  agreement  cannot 
be  successfully  attacked  by  stockhold- 
ers two  years  after  it  was  made,  espe- 
cially where  the  stockholders  do  not 
offer  to  pay  the  debt  due  nor  the  ex- 
penses of  foreclosure,  and  where  "the 
relief  they  ask  under  their  bill,  if 
granted,  would  not  only  be  valueless 
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rector  to  pay  over  to  tlio  corporation  money  received  by  him  as  a 


to  them  and  other  stockholders,  but 
would  saddle  the  company  with  a  vast 
debt  of  nearly  $25,000,000,  wholly  due, 
and  bearing  a  high  rate  of  interest." 
Carey  v.  Houston,  etc.  Ily.,  52  Fed. 
Rep.  671  (1892).  Three  years'  time 
having  elapsed  before  a  stockholder 
ascertained  a  fraudulent  sale  of  the 
company's  stock  by  the  directors  to 
themselves,  relief  will  be  denied  where 
that  sale  has  been  of  great  benefit  to 
the  remaining  stock.  Squair  v.  Look- 
out Mountain  Co.,  42  Fed.  Rep.  729 
(1890).  Thirteen  years'  delay  by 
stockholders  in  complaining  of  a  gift 
of  town  lots  to  the  town  by  a  commit- 
tee of  the  stockholders  upon  the  dis- 
solution of  the  corporation  is  fatal. 
Norton  r.  Kellogg,  41  Fed.  Rep.  452 
(1890).  A  delay  of  twenty  years  in 
complaining  that  a  lease  taken  by  the 
company  was  due  to  the  fact  that  a 
part  of  the  directors  were  interested 
in  the  stock  and  bonds  of  the  lessor 
company  is  fatal.  Jesup  v.  Illinois 
Cent.  R.  R.,  43  Fed.  Rep.  483  (1890). 
"Where  a  New  Jersey  holding  company 
owns  all  the  stock  of  certain  Rhode 
Island  street  railroad  companies  and 
as  such  stockholder  causes  them  to  be 
leased  to  a  new  corporation  which 
guarantees  five  per  cent,  on  the  stock 
of  the  Rhode  Island  corporation,  and 
then  causes  another  New  Jersey  hold- 
ing company  to  be  organized  to  issue 
one  share  of  its  stock  for  every  four 
shares  of  stock  in  the  first  holding 
company,  and  all  the  stockholders  of 
the  first  holding  company  accept  the 
offer  excepting  one  stockholder,  he 
may  maintain  a  bill  in  equity  in  the 
United  States  court  in  Rhode  Island 
against  both  holding  companies  to 
compel  the  payment  to  him  of  an 
equitable  compensation  corresponding 
to  the  earnings  over  and  above  the 
five  per  cent.  Four  years'  delay  is  no 
bar.  Sabre  v.  United,  etc.  Co.,  156 
Fed.  Rep.  79  (1907). 

Laches  is  a  bar  to  a  suit  against  a 
corporation  the  same  as  against  indi- 


viduals, especially  as  new  stockhold- 
ers are  continually  coming  in.  St. 
Paul,  etc.  Ry.  v.  Sage,  49  Fed.  Rep. 
315  (1892).  Eleven  and  one-half  years 
is  no  bar  to  a  stockholder's  suit  to 
set  aside  illegal  bonds  and  a  mort- 
gage, where  no  attempt  was  made 
to  enforce  the  bonds.  Chicago  v. 
Cameron,  120  111.  447  (1887).  Eleven 
years'  delay  is  fatal  to  a  complaint 
that  another  corporation  has  pur- 
chased a  majority  of  the  stock  of  the 
corporation  in  which  the  complainant 
stockholder  holds  stock.  Alexander  v. 
Searcy,  81  Ga.  536  (1889).  Where  for 
seven  years  a  stockholder  who  owned 
a  majority  of  the  stock  elected  him- 
self and  two  of  his  dummies  as  di- 
rectors of  the  company,  and  caused 
the  board  to  vote  a  large  salary  to 
himself  as  president  and  manager, 
and  had  leased  to  the  company  his 
property  at  a  large  rental,  the  salary 
and  rental  are  illegal.  Where  the 
company  had  failed  to  pay  its  divi- 
dends by  reason  of  such  acts,  a  court 
of  equity,  upon  the  suit  of  another 
stockholder,  ordered  the  president  to 
account,  and  appointed  a  receiver  of 
the  company  and  directed  that  its  af- 
fairs be  wound  up.  Miner  v.  Belle  Isle 
Ice  Co.,  93  Mich.  97  (1892).  Although 
a  stockholder  may  enjoin  a  consolida- 
tion of  his  company  with  another  un- 
der a  statute  passed  after  the  incorpo- 
ration, the  object  of  the  consolidation 
being  different  from  that  of  the  orig- 
inal corporation,  yet  where  the  stock- 
holder delays  applying  to  the  court 
for  nearly  a  year,  and  in  the  mean- 
time the  consolidated  company  has 
borrowed  money  and  given  mort- 
gages, and  such  mortgages  are  about 
to  be  foreclosed,  the  complaining  > 
stockholder  is  guilty  of  laches  and  his  ' 
remedy  is  barred.  Rabe  v.  Dunlap,  51 
N.  J.  Eq.  40  (1893).  Where  a  fraud- 
ulent foreclosure  was  made  on  April 
5th,  and  the  fraud  became  known  on 
June  5th,  and  suit  was  brought  ia 
September,   the    suit    may    be  main- 
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bribe,  and  that  the  statute  begins  to  run  from  the  time  when  the 


tained,  no  one  having  been  prejudiced 
by  the  delay.  Ex-Mission,  etc.  Co.  v. 
Flash,  97  Cal.  610  (1893).  Seven 
years'  delay  in  complaining  that  the 
directors  issued  bonds  to  themselves 
for  no  consideration,  and  then  fore- 
closed and  bought  the  road  in,  is  fatal. 
Burgess  v.  St.  Louis  County  R.  R.,  99 
Mo.  486  (1890).  Where  a  pledgee 
bank,  having  a  right  to  sell  at  private 
sale  and  without  notice,  sells  the 
pledge  through  its  president,  who 
buys  the  pledge  himself,  and  the  presi- 
dent openly  pays  the  bank  for  it,  long 
delay  on  the  part  of  the  bank  in  com- 
plaining is  fatal.  Raymond  v.  Palmer, 
41  La.  Ann.  425  (1889).  Laches  is 
a  bar.  Moore  v.  Silver,  etc.  Co.,  104 
N.  C.  534  (1890).  A  consolidation  of 
railroads  under  an  amendment  to  the 
charter  may  be  prevented  by  a  single 
stockholder.  But  several  years'  delay 
in  complaining  is  fatal.  The  stock- 
holder then  can  only  recover  the 
value  of  his  stock  and  past  dividends. 
Deposit  Bank  v.  Barrett,  13  S.  W. 
Rep.  337  (Ky.  1890).  Where  a  stock- 
holder delays  in  bringing  a  suit  for  an 
unreasonable  length  of  time  for  the 
purpose  of  ascertaining  whether  the 
act  complained  of  will  be  profitable  to 
him,  his  suit  to  set  aside  the  act  will 
fail.  Boyce  v.  Montauk,  etc.  Co.,  37 
W.  Va.  73  (1892).  A  director's  pur- 
chase for  the  creditors  and  certain 
mortgage  bondholders  of  the  mort- 
gaged property  at  a  foreclosure  sale 
cannot  be  set  aside  by  a  stockholder 
five  years  after  the  sale,  where  the 
road  was  sold  for  all  it  was  worth, 
and  was  badly  in  debt,  and  required 
large  expenditures,  and  there  was  no 
possible  means  of  raising  more  money; 
and  the  stockholders  knew  of  the  con- 
dition of  things,  but  made  no  effort 
to  prevent  a  sale;  and  the  director  of- 
fered to  allow  the  stockholders  to  come 
into  a  reorganization,  and  offered  to 
resell  the  property  for  less  than  what 
he  paid  for  it.  This  is  the  rule  even 
though  the  property  subsequently  be- 


comes very  valuable.  Osborne  v. 
Monks,  21  S.  W.  Rep.  101  (Ky.  1893). 
The  regularity  or  authorization  of  a 
corporate  mortgage  cannot  be  success- 
fully attacked  by  a  stockholder  in  an 
action  to  foreclose  the  mortgage  where 
for  twelve  years  the  interest  has  been 
paid  upon  the  bonds  with  the  knowl- 
edge and  acquiescence  of  the  stock- 
holder. Warren  v.  Bigelow  Blue  Stone 
Co.,  74  Hun,  304  (1893).  A  hotel 
company  having  bought  a  competing 
hotel  and  paid  for  it  in  stock  and  held 
the  property  for  two  years,  a  stock- 
holder cannot  have  the  purchase  set 
aside.  Steger  v.  Davis,  8  Tex.  Civ. 
App.  23  (1894).  In  Fitzgerald  v.  Fitz- 
gerald, etc.  Co.,  41  Neb.  374  (1894), 
it  was  held  that  where  two  corpora- 
tions, having  contract  relations,  are 
controlled  by  the  same  boaru  of  di- 
rectors and  a  fraud  is  committed,  the 
delay  and  acquiescence  of  a  minority 
director  did  not  prevent  his  suing  to 
remedy  the  fraud.  Cf.  93  N.  W.  Rep. 
1024.  Stock  voted  to  the  president  as 
a  salary  at  a  meeting  where  his  pres- 
ence is  necessary  to  form  a  quorum 
may  be  recovered  back,  but  acquies- 
cence for  ten  years  is  fatal.  U.  S.  etc. 
Co.  V.  Reed,  2/How.  Pr.  (N.  S.)  253 
(1885). 

See  also  Downes  v.  Ship,  L.  R.  3 
H.  L.  343  (1868);  Ashhurst's  Appeal, 
60  Pa.  St.  290  (1869);  Zabriskie  v. 
Hackensack,  etc.  R.  R.,  18  N.  J.  Eq. 
178  (1867);  Nashua,  etc.  R.  R.  v.  Bos- 
ton, etc.  R.  R.,  27  Fed.  Rep.  821,  826 
(18S6);  London,  etc.  Assoc,  v.  Kelk, 
L.  R.  26  Ch.  D.  107  (1884);  Mc- 
Loughlin  v.  Detroit,  etc.  Ry.,  8  Mich. 
100  (1860);  Gray  v.  Chaplin,  2  Russ. 
Ch.  126  (1826),  where  the  stockholder 
had  acquiesced  forty-seven  years  in  an 
ultra  vires  lease.  In  Mills  v.  Central 
R.  R.,  41  N.  J.  Eq.  1,  9  (1886),  it  was 
very  properly  held  that  a  delay  of 
fifty-four  days  was  no  bar,  and  also 
that  a  failure  to  vote  against  the  act 
was  no  bar.  In  Gifford  v.  New  Jersey 
R.  R.  &  T.  Co.,  10  N.  J.  Eq.  171  (1S54), 
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corporation  discovers  the  facts.^     In  the  United   States  the  courts 


a  delay  of  twenty  years  was  held  to  be 
a  bar.  In  the  following  cases  the  court 
held  delay  to  be  a  bar:  Peabody  r. 
Flint,  88  Fass.  52  (1863),  the  delay 
being  three  and  a  half  years;  Gregory 
V.  Patchett,  33  Beav.  595  (1864),  six 
years;  International,  etc.  R.  R.  v.  Bre- 
mond,  53  Tex.  96  (1880),  two  years; 
Graham  v.  Birkenhead,  etc.  Co.,  2 
Macn.  &  G.  146  (1850),  eighteen 
months;  Kitchen  v.  St.  Louis,  etc.  Ry., 
69  Mo.  224  (1878),  five  years;  Bos- 
ton, etc.  R.  R.  r.  New  York,  etc.  R.  R., 
13  R.  I.  260  (1881);  Ashhurst's  Ap- 
peal, 60  Pa.  St.  290  (1869),  seven 
years;  Sheldon,  etc.  Co.  v.  Eickemeyer, 
etc.  Co.,  90  N.  Y.  607  (1882),  four 
years;  Pneumatic  Gas  Co.  v.  Berry, 
113  U.  S.  322  (1884);  Graham  r.  Bos- 
ton, etc.  R.  R.,  118  U.  S.  161  (1886); 
Re  Pinto  Silver  Min.  Co.,  L.  R.  8  Ch. 
D.  273  (1878);  Royal  Bank  r.  Grand 
Junction  R.  R.,  125  Mass.  490  (1878); 
Re  Magdalena,  etc.  Co.,  6  Jur.  (N.  S.) 
975  (1860),  where  a  delay  of  two 
years  was  held  a  bar;  Brotherhood's 
Case,  31  Beav.  365  (1862),  twelve 
years;  Hervey  v.  Illinois,  etc.  Ry.,  28 
Fed.  Rep.  169  (1884);  Thompson  v. 
Lambert,  44  Iowa,  239  (1876);  Vigers 
V.  Pike,  8  CI.  &  F.  562,  650  (1840); 
Zabriskie  v.  Cleveland,  etc.  R.  R.,  23 
How.  381  (1859);  Allen  v.  Willson, 
28  Fed.  Rep.  677  (1886).  Cf.  Board- 
man  V.  Lake  Shore,  etc.  Ry.,  84  N.  Y. 
157  (1881) ;  Badger  v.  Badger,  2  Wall. 
87  (1864);  Harwood  v.  Railroad  Co., 
17  Wall.  78  (1872);  Kochdale  Canal 
Co.  r.  King,  2  Sim.  (N.  S.)  78  (1851) ; 
§§  161,  162,  198,  supra.  Seventeen 
years'  delay  bars  the  right  of  pre- 
ferred stockholders  to  reach  a  fund 
which  was  to  be  given  them  as  a  com- 


promise by  first  bondholders,  a  fore- 
closure by  second  bonds  having  sub- 
sequently followed.  Sullivan  v.  Port- 
land, etc.  R.  R.,  94  U.  S.  806  (1877). 
Five  years'  delay  in  attacking  a  con- 
solidation is  too  late.  Bell  v.  Pennsyl- 
vania, etc.  R.  R.,  10  Atl.  Rep.  741 
(N.  J.  1887).  But  a  delay  of  eleven 
years  and  a  half  was  held  not  fatal 
to  a  stockholder's  action  to  set  aside 
an  ultra  vires  issue  of  bonds,  where 
the  railroad  had  been  abandoned,  the 
bonds  never  dealt  in  nor  enforced, 
and  the  complainant  had  in  view  the 
removal  of  the  lien,  and  intended  to 
proceed  and  construct  the  road.  Chi- 
cago V.  Cameron,  120  111.  i47  (188/). 
Four  years'  delay  in  suing  to  set 
aside  an  ultra  vires  assignment  of 
property  held  fatal.  Descombes  v. 
Wood,  91  Mo.  196  (1887).  Where  a 
corporation  is  insolvent,  and  turns  in 
its  property  at  a  fair  price  to  a  cred- 
itor whose  debt  is  also  secured  by  the 
guaranty  of  the  president  of  the  cor- 
poration, and  the  creditor  at  once  sella 
the  property  to  the  president  at  an 
advanced  price,  a  stockholder  who 
delays  suit  for  two  years,  during 
which  time  the  property  becomes 
valuable  and  the  president,  who  pur- 
chased, dies,  is  barred  from  complain- 
ing. Hancock  v.  Holbrook,  40  La. 
Ann.  53  (1888).  Laches  bara  the  right 
of  preferred  stockholders  to  object  to 
an  ultra  vires  lease.  Emerson  v.  N.  Y. 
etc.  R.  R.,  14  R.  I.  555  (1894),  aff'g 
Boston,  etc.  R.  R.  v.  New  York,  etc. 
R.  R.,  13  R.  I.  260  (1881).  Three 
years'  delay  is  fatal  to  a  stockholder's 
suit  to  hold  the  president  liable  for 
illegal  acts,  where  the  former  was  also 
treasurer.     Dunphy  v.  Traveller  Assoc, 


1  Metropolitan  Bank  v.  Heiron,  L. 
R.  5  Exch.  D.  319  (1880).  The  statute 
of  limitations  is  no  bar  to  an  action 
against  a  director  for  fraud,  when  no- 
tice of  the  fraud  came  only  to  the  di- 
rectors, part  of  whom  were  also  impli- 
cated.    Re  Fitzro"    etc.  Co.,  50  L.  T. 


Rep.  144  (1884).  The  statute  of  lim- 
itations does  not  begin  to  run  against 
a  promoter  who  takes  a  secret  profit 
until  the  facts  are  known  to  the  stock- 
holders. Re  Sale,  etc.  Co.,  77  L.  T. 
Rep.  681  (1897),  reversed  on  another 
point  in  78  L.  T.  Rep.  368  (1898). 
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often  apply  to  a  suit,  brought  to  remedy  the  frauds,  ultra  vires  acts, 
or  negligence  of  directors,  the  regular  statute  of  limitations.^     It 


146  Mass.  495  (1888).  A  lease  of  cor- 
porate property  may  be  ratified  by 
one  hundred  days'  delay  of  the  com- 
pany in  repudiating  it,  the  lessee  in 
the  meantime  expending  money  there- 


in general,  Coit  v.  Campbell,  82  N.  Y. 
509,  514  (1880);  Farnam  v.  Brooks, 
26  Mass.  212,  242  (1830);  Godden  v. 
Kimmell,  99  U.  S.  201,  210  (1879); 
Preston  v.  Preston,  95  U.  S.  200  (1877) ; 


on.    Hoosac,  etc.  Co.  v.  Donat,  10  Colo.    Badger  v.  Badger,  2  Wall.  87   (1864) ; 
529  (1888).    A  lessor  railroad  cannot,    Meader  v.  Norton,  11  Wall.  442  (1870) ; 


nineteen  years  after  the  lease,  sue  in 
equity  to  set  aside  the  lease  as  ultra 
vires.  Laches  is  a  bar.  St.  Louis,  etc. 
R.  R.  V.  Terre  Haute,  etc.  R.  R.,  33 
Fed.  Rep.  440  (1888);  aff'd,  145  U.  S. 
393  (1892).  Ten  years'  delay  bars 
an  action  by  a  stockholder  to  set  aside 
a  fraudulent  foreclosure  of  a  mortgage 
given  by  the  company.  Foster  v.  Mans- 
field, etc.  R.  R.,  36  Fed.  Rep.  627 
(1888);  aff'd,  146  U.  S.  88  (1892).  A 
lease  of  a  water  company's  property 
to  an  ice  company,  with  the  privilege 
to  the  stockholders  of  the  former  to 
take  stock  in  the  latter,  will  not  be 
set  aside  at  the  instance  of  stockhold- 
ers who  did  not  offer  to  take  such 
stock  until  too  late,  and  who  delayed 
complaining  until  after  the  ice  com- 
pany proved  a  success.  Shaaber's  Ap- 
peal, 17  Atl.  Rep.  209  (Pa.  1889). 
The  time  consumed  by  the  guilty  offi- 


Bowman  v.  Wathen,  1  How.  189 
(1843);  Beckford  v.  Wade,  17  Ves.  Jr. 
87  (1805).  The  statute  of  limitations 
is  a  bar  to  an  action  against  directors 
for  negligence  in  allowing  overdrafts 
and  illegal  loans.  Williams  v.  Hal- 
liard, 38  N.  J.  Eq.  373,  383  (1884).  An 
action  against  a  third  person  to  re- 
cover money  paid  by  the  corporation 
to  him  for  stock  must  be  brought 
within  six  years  or  it  is  barred  by  the 
statute  of  limitations.  Pierson  r. 
McCurdy,  33  Hun,  520  (1884);  aff'd. 
100  N.  Y.  608.  But  in  Piersou  v.  Mor- 
gan, 20  Abb.  N.  Cas.  428  (N.  Y.  1887), 
and  Brinckerhoff  r.  Bostwick,  99  N.  Y. 
185  (1885),  the  ten-year  statute  was 
applied  to  fraud.  In  a  suit  brought 
by  the  attorney-general  under  the 
statutes  of  New  York  to  hold  directors 
liable  for  waste  or  neglect,  several  di- 
rectors  cannot   be   joined    where   the 


cers    in    legal   proceedings  to  collect    cause  of  action  against  one  is  not  the 


their  gains  is  not  included  in  the 
time  which  constitutes  laches  on  the 
stockholders'  part.  Davis  v.  Gemmell, 
70  Md.  356  (1889).  See  Davis  v.  Gem- 
mell, 73  Md.  530. 

iWatts's  Appeal.  78  Pa.  St.  370 
(1875).  See  also  Taylor  v.  South,  etc. 
R.  R.,  13  Fed.  Rep.  152  (1882).  As 
to  California,  see  Dannmeyer  v.  Cole- 


same  cause  of  action  as  against 
another.  Each  director  is  liable  only 
for  his  own  acts  or  omissions,  unless 
he  had  knowledge  from  which  he 
might  reasonably  have  prevented  a 
loss.  An  allegation  in  the  alternative 
that  a  director  participated  in  an  act 
or  was  negligent  in  not  ascertaining 
it  will  not  save  such  complaint.   More- 


man,  11  Fed.  Rep.  97  (1882),  holding  over  the  remedy  against  some  of  the 
tha/t  under  the  statute  in  California  directors  may  be  in  equity  while  as 
the  three-years'  limitation  to  actions    against  others  it  may  be  at  law.     If 


based  on  fraud  after  discovery  thereof 
applies  to  directors'  frauds  herein. 
But  see  Philippi  v.  Philippe.  115  U.  S. 
151  (1885);  Twin  Lick.  etc.  Co.  v. 
Marbury,  91  U.  S.  587  (1875);  Moyle 
r.   Landers.    21   Pac.   Rep.   1133    (Cal. 


there  is  a  concurrent  remedy  at  law 
and  in  equity  the  statute  of  limita- 
tions wil  be  applied  by  a  court  of 
equity.  People  i;.  Equitable,  etc.  Soc, 
124  N.  Y.  App.  Div.  714  (1908).  The 
statute  of  limitations  may  constitute 
1889);  s.  c,  83  Cal.  579  (1890).     See,    a  bar  to  an  action  by  the  corporation 
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is  established  law  that  where  equity  and  law  have  concurrent  juris- 
diction of  a  case,  equity  will  apply  the  statute  of  limitations.^ 


against  its  secretary  for  funds  appro- 
priated by  him.  Landis  v.  Saxton,  105 
Mo.  486  (1891).  A  bondholder  who 
did  not  participate  in  a  reorganization 
cannot  complain  thereof  on  the  ground 
of  fraud  where  the  statute  of  limita- 
tions relative  to  fraud  is  a  bar.  Grif- 
fith V.  Seattle,  etc.  Ry.,  36  Wash.  627 
(1905).  Where  promoters  buy  prop- 
erty with  a  view  to  organizing  a  cor- 
poration to  take  it  over,  and  it  is 
taken  over  with  a  purchase-money 
mortgage  nearly  equal  to  the  price 
paid,  together  with  a  large  bonus  of 
stock,  yet  even  though  they  are  the 
only  stockholders,  if  thereafter  the 
balance  of  the  capital  stock  was  sold 
to  outsiders  to  whom  misrepresenta- 
tions were  made  as  to  the  cost  of  the 
land,  the  promoters  are  liable  to  the 
corporation  for  their  profits.  The  suit 
must  be  at  law  and  is  barred  by 
the  six-years'  statute  of  limitations. 
Pietsch  v.  Milbrath,  123  Wis.  647 
(1904).  The  six-years'  statute  of  lim- 
itations runs  against  an  action  to  hold 
a  director  liable  for  investing  corpo- 
rate funds  in  the  stock  of  another 
company.  Re  Lands  Allotment  Co., 
[1894]  1  Ch.  616.  An  action  by  a  re- 
ceiver to  recover  money  from  direct- 
ors is  barred  in  six  years,  but  a  sim- 
ilar action  by  a  stockholder,  being  in 
equity  alone,  is  barred  in  ten  years,  in 
New  York.  Mason  v.  Henry,  83  Hun, 
546   (1895);  aff'd,  152  N.  Y.  529.    The 


statute  of  limitations  does  net  run  as 
against  the  president's  misappropria- 
tion of  funds,  where  the  delay  was 
due  to  his  misrepresentations.  Coxe 
V.  Huntsville  Gas  Light  Co.,  106  Ala. 
373  (1895).  The  statute  of  limitations 
at  law  applies,  since  it  is  a  legal  right 
that  is  being  enforced  in  equity.  As 
to  negligence  the  time  is  within  six 
years  from  the  negligent  act,  in  Ten- 
nessee. Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630  (1891).  The  directors 
may  be  liable  for  causing  the  railroad 
company  to  purchase  the  stock  of 
another  railroad  company,  but  the  six- 
years'  statute  of  limitations  is  a  bar 
to  a  stockholders'  suit  to  hold  them 
liable,  no  fraud  being  alleged.  Whit- 
wam  V.  Watkin,  78  L.  T.  Rep.  188 
(1898).  Directors  guilty  of  mal- 
feasance are  held  liable  as  trustees  on 
the  insolvency  of  the  company,  but 
the  statute  of  limitations  may  be  a 
bar.  Boyd  v.  Mutual  Fire  Assoc,  116 
Wis.  155  (1903).  The  statute  of  lim- 
itations is  the  only  bar  to  a  stock- 
holders' suit  to  compel  an  officer  to 
return  funds  which  he  has  misappro- 
priated. Montgomery,  etc.  Co.  r.  Lahey, 
121  Ala.  131  (1899).  A  suit  by  a  pro- 
moter to  compel  the  delivery  of  stock 
to  him  on  the  ground  that  without  his 
consent  and  knowledge  an  incorpora- 
tion made  in  accordance  with  his  con- 
tract had  been  abandoned  and  a  new 
one  adopted  from  which  he  had  been 


1  Baker  r.  Cummings,  169  U.  S.  189 
(1898).  A  stocKholder's  suit  to  hold 
a  majority  stockholder  liable  for  con- 
verting the  corporate  property  to  him- 
self is  barred,  if  the  statute  of  limita- 
tions iK  a  bar  against  the  corporation 
itself  bringing  such  suit.  Bates  v. 
Boyce's  Estate,  135  Mich.  540  (1904). 
The  statute  of  limitations  may  apply 
to  a  suit  in  equity  for  fraud,  and  will 
begin  to  run  when  the  fraud  is  dis- 
covered.    Figge    V.    Bergenthal,     130 


Wis.  594  a006).  Even  in  equity  the 
six-years'  statute  of  limitation  will  be 
applied  in  a  suit  against  directors 
for  purchasing  corporate  property. 
Barry  v.  Moeller,  68  N.  J.  Eq.  483 
(1904).  Where  there  are  concurrent 
remedies  at  law  and  in  equity  against 
directoi's,  the  statute  of  limitations  at 
law  is  applied  in  equity.  People  v. 
Equitable,  etc.  Soc,  124  N.  Y.  App. 
Div.  714   (1908). 
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Where  there  are  a  series  of  transactions  between  the  president 
and  the  company,  the  statute  of  limitations  does  not  begin  to  run 
until  his  official  connection  ceases.^  Laches  is  no  bar  where  the  ille- 
gal acts  continue  up  to  the  date  of  the  suit.^  If  the  running  of  the 
statute  has  been  stopped  as  to  one  complaining  stockholder  it  is 
stopped  as  to  all.^  In  general  a  court  of  equity  will  apply  the 
statute  or  will  not  apply  it,  as  may  seem  most  just,  and  will  even 
shorten  the  time.^ 

The  statute  of  limitations  may  not  be  a  bar  to  a  receiver's  action 

excluded  is  a  suit  for  breach  of  trust 
and  not  for  fraud,  and  hence  the  stat- 
ute of  limitations  applicable  to  the 
latter  is  not  a  bar.  Farris  v.  Wirt, 
16  Col.  App.  1  (1901).  A  stockhold- 
ers' suit  to  hold  a  director  liable  for 
purchasing  property  of  the  corpora- 
tion is  a  suit  for  breach  of  trust  and 
not  for  a  fraud  separate  from  such 
breach,  and  hence  a  statute  of  limita- 
tions applicable  to  the  former  is  the 
one  applicable  to  such  a  case.  Morgan 
V.  King,  27  Colo.  539   (1900). 

1  Danville,  etc.  R.  R.  v.  Kase,  39  Atl. 
Rep.  301  (Pa.  1898).  A  national  bank 
may  hold  its  officers  liable  for  making 
loans  to  an  individual  in  excess  of 
ten  per  cent,  of  the  capital  stock, 
and  also  for  making  other  loans  in 
violation  of  the  statutes,  and  such  suit 
may  be  in  equity  where  the  transac- 
tions are  complicated.  The  statute  of 
limitations  does  not  begin  to  run  un- 
til such  officers  have  gone  out  of  office. 
National  Bank,  etc.  v.  Wade,  84  Fed. 
Rep.  10    (1897). 

2  McConnell  v.  Combination,  etc.  Co., 
30  Mont.  239    (1904). 

3  Brinckerhoff  v.  Bostwick,  99  N.  Y. 
185,  194  (1885);  Cox  v.  Stokes,  156  N. 
Y.  491  (1898).  See  also  Richmond  v. 
Irons,  121  U.  S.  27  (1887).  But  see 
Ashley's  Case,  L.  R.  9  Eq.  Cas.  263 
(1870);  also  §163,  supra. 

4  Sullivan  v.  Portland,  etc.  R.  R.,  94 
U.  S.  806,  811  (1876).  See  also  many 
cases  in  previous  notes  in  this  section 
and  Ernest  r.  Croysdill,  2  De  G.,  F.  & 
J.  175  (1860);  Re  Exchange  Banking 
Co.,  L.  R.  21  Ch.  D.  519  (1882).  A  part 
owner  in  a  mining  claim  placed  in  the 
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hands  of  a  trustee  for  development, 
cannot,  if  he  has  abandoned  it,  claim 
an  interest  therein  eight  years  there- 
after, even  though  the  statute  of  lim- 
itations is  ten  years.  Patterson  v. 
Hewitt,  195  U.  S.  309  (1904).  Where 
the  directors  of  a  national  bank  know 
that  excessive  loans  are  being  made  to 
its  president  and  others  and  they  take 
no  steps  to  reduce  the  loans  or  pre- 
vent their  increase,  and  the  bank  be- 
comes insolvent,  they  are  liable  for 
losses  thereby  incurred,  and  such 
liability  may  be  enforced  by  a  suit  in 
equity,  even  though  a  suit  at  law  will 
be  barred  by  the  statute  of  limita- 
tions. The  fact  that  such  a  director 
could  not  attend  to  his  duties  by  rea- 
son of  ill  health  is  no  excuse.  Rankin 
V.  Cooper,  149  Fed.  Rep.  1010  (1906). 
A  delay  of  eight  years  is  not  excused 
by  an  allegatioi]/  that  the  complaining 
stockholder  was  informed  of  the  fact 
only  a  few  weeks  prior  to  the  com- 
mencement of  the  suit,  especially 
where  the  facts  were  sufficient  to  put 
him  on  inquiry.  On  the  other  hand, 
the  statute  of  limitations  does  not 
apply.  Edwards  v.  Mercantile,  etc.  Co., 
124  Fed.  Rep.  381  (1903).  A  dividend 
paid  out  of  capital  may  be  recovered 
back  by  a  receiver  at  any  time  within 
six  years  after  such  payment  if  the 
stockholders  did  not  know  that  the 
dividend  was  paid  out  of  capital,  but 
a  court  of  equity  will  not  apply  the 
statute  of  li'mitations  as  regards  offi- 
cers and  directors  receiving  such  divi- 
dend. Mills  V.  Hendershot,  70  N.  J. 
Eq.  258  (1905). 


CIT.  XLIV.]  DELAY  AS  A  BAR  TO  STOCKHOLDER'S  ACTIONS.  [§   733. 

to  recover  back  from  directors  a  salary  which  was  paid  in  breach 
of  trust.^ 

§  733.  Miscellaneous  applications  of  the  doctrine  of  laches  herein.  — 
The  ratification  of  an  act  which  the  stockhohler  might  have  com- 
plained of  does  not  authorize  or  ratify  in  advance  a  repetition  of 
tliat  act.^  A  stockholder's  right  to  object  to  a  director's  act  can  be 
exercised  by  him  alone.^  A  stockholder  who  has  been  guilty  of 
laches  cannot  base  his  suit  on  the  objections  of  other  stockholders 
who  were  not  guilty  of  laches.^  The  question  of  whether  the  majority 
may  bind  the  minority  on  this  subject  of  ratification  is  considered 
•  elsewhere.^ 

The  fact  that  an  oflicer  of  the  company  took  part  in  a  swindling 
scheme  does  not  deprive  the  company  of  its  right  to  recover  back 
moneys  of  which  it  was  wrongfully  deprived  by  such  scheme.^  But 
the  acquiescence  of  a  stockholder  bars  an  action  by  any  transferee 
of  that  stock.'^  A  stockholder  who  became  such  after  the  charter 
had  been  amended,  authorizing  a  consolidation,  cannot  complain.* 

If  neither  the  defendants  nor  others  have  been  induced  by  the 
delay  to  act  upon  the  matters  which  are  complained  of,  laches  may     / 
not  be  a  bar  to  the  stcckliolder's  action.®     There  is  a  diiference  of 
opinion  as  to  whether  it  is  necessary  to  allege  that  the  stockholders 
have  been  free  from  acquiescence  or  laches.^ ^    The  question  of  laches 

1  Ellis  f.  Ward,  137  111.  509  (1890),  4  Beling  v.  American,  etc.  Co.,  65 
holding  that  the  statute  of  limitations    Atl.  Rep.  725   (N.  J.  1907). 

is  no  bar,  and  that  a  court  of  equity  5  See   §  730,  supra,  and   §§  669,  683, 

is  governed  by  the  rules  of  laches  in-  supra. 

stead.     Directors   are  not  technically  o  Farrow  r.    Holland   Trust  Co.,   74 

trustees,  and  hence  the  statute  of  lim-  Hun,  585  (1893).     See  also  §§  649-651, 

itations  relative  to  trustees  is  not  ap-  656,  supra. 

plicable  to  a  suit  by  a  receiver  against  7  See   §§  40,    730,   supra,   and    §  73'5, 

them   for  misfeasance.     Boyd   v.  Mu-  infra. 

tual  Fire  Assoc,  116  Wis.  155   (1903).  s  Colgate  r.  United  States,  etc.  Co., 

Directors  may  set  up  the  statute  of  67  Atl.  Rep.  657  (N.  J.  1907). 

limitations  as  against  a  receiver  suing  o  Whitman  v.  Bowden,   27  S.  C.  53 

them     for     negligence.     Emerson     r.  (1887). 

Gaither,  103  Md.  564   (19C6).     Where  lo  Horn  Silver  Min.  Co.  v.  Ryan,  42 

for  ten  years  a  receiver  does  not  bring  Minn.  196  (1889),  holds  that  it  is  not. 

suit   against  the   directors   for   negli-  Cf.  Credit  Co.  r.  Arkansas  Cent.  R.  R., 

gence,   the   suit   is   barred   by   laches.  15  Fed.  Rep.  46  (1S82).     The  plaintiff 

Ex  parte  Baker,  67  S.  C.  74  (1903).  must  allege  that  the  officers  have  com- 

2  Irvine  v.  Union  Bank  of  Australia,  mitted  a  breach  of  trust,  and  though 
L.  R.  2  App.  366  (1877);  Bloxham  v.  requested  the  corporation  refuses  to 
Metropolitan  Ry.,  L.  R.  3  Ch,  337,  354  act  or  is  controlled  by  the  wrong- 
(1868).  doers,  and  that  he  has  been  diligent  in 

3  Taylor  r.  Chichester,  etc,  R.  R.,  prosecuting  his  remedy.  Von  "Arnim 
L.  R.  2  Exch.  356,  378  (1867).  r.  American  Tubeworks,  188  Mass.  515 
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should  be  raised  bj  answer  and  not  by  demurrer.^  In  'New  Jersey 
it  has  been  held  that  a  stockholder  must  allege  that  neither  he  nor 
any  prior  owner  of  his  stock  has  acquiesced  in  the  acts  complained 
of,  where  the  amount  of  the  stock  owned  by  him  is  very  small,  com- 
paratively.^ 

Delay  due  to  the  fact  that  a  bill  had  previously  been  filed  and 
dismissed  on  technical  grounds  is  not  laches.^  And  a  suit  by  one 
signer  of  a  reorganization  agreement,  to  enforce  it,  prevents  laches 
being  charged  against  other  signers  who  do  not  commence  suit  until 
a  long  time  subsequently.*  Wliere  all  the  other  stockholders  com- 
sent  to  the  company  buying  property  owned  by  one  of  the  directors, 
a  stockholder  who  was  present  and  does  not  object  cannot  complain.^ 
The  assent  of  a  few  minor  stockholders  whose  stock  was  given  to 
them  may  be  presumed,  in  case  they  have  not  objected  to  an  agree- 
ment whereby  some  of  the  stockholders  sell  their  stock  to  the  others 


(1905).      To    avoid    the    defense    of  3  Miner  i?.  Belle  Isle  Ice  Co.,  93  Mich, 

laches,    the   complainant    must   allege  97  (1892).    See  96  Pac.  Rep.  528. 

and  prove  what  he  did,  and  in  what  4  Cox  v.  Stokes,  156  N.  Y.  491  (1898). 

respects  he  was  diligent.     The  mere  5  Steinway  r.  Steinway,  2  N.  Y.  App. 

allegation  that  he  did  not  discover  the  Div.  301   (1896) ;   aff'd,  157  N.  Y.  710, 

facts  sooner  is  insufficient.     Cutter  v.  and  in  163  N.  Y.  183.     A  stockholder 


Iowa  Water  Co.,  128  Fed.  Rep.  505 
(1904)  ;  rev'd  on  another  point  in  140 
Fed.  Rep.  986. 

1  A  demurrer  is  not  the  proper  way 
to  raise  the  question  of  laches.  Zebley 
V.  Farmers'  L.  &  T.  Co.,  139  N.  Y. 
461  (1893);  Sage  v.  Culver,  147  N.  Y. 
241  (1895).  Cf.  Crumlish  r.  Shenan- 
doah Valley  R.  R.,  28  W.  Va.  623 
(1886).  The  complainant  need  not 
allege  that  he  did  not  take  part  in  the 
transaction,  but  the  question  of  laches 
may  be  raised  by  demurrer.  George 
V.  Central  R.  R.  etc.  Co.,  101  Ala.  607 
(1894).    The  bill  for  relief  from  fraud 


who  takes  part  in  and  assents  to  the 
action  of  a  stockholders'  meeting 
which  authorizes  a  sale  of  the  prop- 
erty to  another  corporation  in  ex- 
change for  stock  of  the  latter  to  be 
issued  to  stockholders  of  the  former 
cannot  afterwards  object  thereto  and 
demand  cash,  ej^en  though  his  assent 
was  only  by  refraining  from  voting 
against  the  proposition.  Carr  v. 
Rochester,  etc.  Co.,  207  Pa.  St.  392 
(1904).  A  corporation  organized  to 
work  and  deal  in  mines  may  by  a 
majority  vote  of  its  officers  sell  its 
mines,    even   though   that   is   all   the 


perperated  a  long  time  prior  thereto  property  it  has  and  the  price  may  be 

must  explain  in  detail  the  reason  of  stock  of  another  corporation  to  be  re- 

the  delay.     Laches  may  be  raised  by  ceived    in    exchange    pro  rata.     The 

demurrer.      Hubbard     r.     Manhattan  transaction  cannot  be  set  aside  by  one 

Trust  Co.,  87  Fed.  Rep.  51  (1898).  The  who  buys  stock  which  was  not  voted, 

question  of  laches  may  be  raised  by  Moreover,  a   holder  of   $25   worth   of 

demurrer   where    the    complaint    sets  stock  cannot  enjoin  a  sale  by  those 

forth  the  facts  which  involve  laches,  owning  ninety-three  per  cent,  of  the 

Mott  V.  N.  Y.  etc.  Co.,  29  N.  Y.  Misc.  entire  capital   stock.     Such  a  sale  is 

Rep    39   (1899).  valid,   although   there   were  directors 

2  Trimble  v.  American,  etc.  Co.,  61  in  common.     Pitcher  v.  Lone,  etc.  Co., 

N.  J.  Eq.  340  (1901).  39  Wash.  608    (1905). 
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and  take  ihe'ir  pay  from  the  corporation  itself  and  resign  their  offices 
and  substitute  new  parties  as  directors.^  The  failure  of  a  stock- 
holder to  attend  the  stockholders'  meeting  is  not  a  waiver  of  his 
right  to  object  to  the  acts  of  the  meeting  as  uUi'a  vires,  even  though 
the  notice  of  the  meeting  stated  what  was  to  be  done.^  A  stock- 
holder who  does  not  attend  a  meeting  is  not  bound  to  know  that  it 
ratiiied  an  illegal  sale  of  property  to  a  director.^  Katification  does 
not  arise  from  the  mere  fact  that  the  directors'  minutes  were  ratified 
at  a  stockholders'  meeting."* 

If  it  is  evident  that  the  stocldiolder  waited  to  see  whether  the 
unauthorized  act  would  be  profitable  to  the  corporation,  the  court 
will  refuse  to  grant  him  any  relief.^  So  also,  if  the  stockholder, 
after  a  full  knowledge  of  the  facts,  stands  by  and  allows  large 
operations  to  be  completed,  or  money  expended,  or  alterations  to 
be  made  before  he  brings  suit,  he  is  guilty  of  laches,  and  his  remedy 
is  barred.^     Thus  where  a  stockholder  delays  four  months  after  full 


1  Raymond  v.  Colton,  104  Fed.  Rep. 
219  (1900). 

2  McFadden  r.  Leeka,  48  Ohio  St.  513 
(1891).  A  stockholder  is  not  bound 
to  attend  a  meeting  and  vote  against 
an  illegal  merger.  Douglass  v.  Con- 
cord/etc. R.  R.,  72  N.  H.  26  (1903). 
Failure  to  attend  a  corporate  meeting 
is  not  a  waiver  of  objections  thereto. 
Matter  of  Empire  State,  etc.,  53  N.  Y. 
Misc.  Rep.  344  (1907).  A  stockholder 
who  was  not  present  at  a  stockholders' 
meeting  is  not  bound  by  the  ratifica- 
tion by  such  meeting  of  the  issue  of 
a  large  amount  of  the  original  capital 
stock  to  the  directors  themselves,  who 
were  illegally  elected,  but  who  thereby 
acquired  control  of  the  company. 
Morris  v.  Stevens,  178  Pa.  St.  563 
(1897).  Under  a  statute  authorizing 
one  company  to  sell  out  to  another  for 
any  consideration  that  may  be  agreed 
upon  between  them,  it  is  legal  that  the 
consideration  be  a  right  extended  by 
the  new  company  to  the  old  stockhold- 
ers to  demand  partly  paid  up  stock  of 
the  new  company  within  a  limited 
time,  a  dissenting  stockholder  being 
given  the  right  to  have  the  fairness  of 
the  proposed  sale  passed  upon  by  the 
court.  It  is  the  duty  of  the  stockholder 
in  such  a  case  to  attend  the  meeting 


and  vote  against  it  if  he  objects.  It 
is  no  excuse  that  he  was  ill  or  abroad 
or  negligent  in  dissenting,  under  the 
English  statute.  Burdett-Coutts  r. 
True  Blood,  etc.  Ltd.,  [1899]  2  Ch. 
616. 

3  Kessler  &  Co.  v.  Ensley  Co.,  129 
Fed.  Rep.  397   (1904). 

4  Ives  V.  Smith,  8  N.  Y.  Supp.  46 
(1889).     See  also  §  730,  supra. 

5  Story,  Eq.  Jur.,  §  1539a;  Kitchen 
r.  St.  Louis,  etc.  Ry.,  69  Mo.  224 
(1878);  Gregory  r.  Patchett,  33  Beav. 
595  (1864);  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236,  250  (1886); 
Banks  v.  Judah,  8  Conn.  145  (1830); 
Watts's  Appeal,  78  Pa.  St.  370  (1875) ; 
Sheldon,  etc.  Co.  r.  Eickemeyer,  etc. 
Co.,  90  N.  Y.  607  (1882);  Boyce  v. 
Montauk,  etc.  Co.,  37  W.  Va.  73 
(1892).  Quoted  and  approved  in 
Steger  v.  Davis,  8  Tex.  Civ.  App.  23 
(1894). 

G  See  §  732,  supra;  also  Houldsworth 
V.  Evans,  L.  R.  3  H.  L.  263,  276  (1868). 
Delay  of  eight  months  held  fatal. 
Great  Western  Ry.  r.  Oxford,  etc.  Ry., 
3  De  G.,  M.  &  G.  341  (1853).  See 
also  Boston,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  13  R.  I.  260  (1881) ;  Aurora, 
etc.  Soc.  r.  Paddock,  80  111.  263 
(1875);   Stewart  r.  Erie,  etc.  Transp. 
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knowledge  before  objecting  to  a  consolidation,  and  in  the  meantime 
the  new  securities  are  daily  changing  hands  in  the  open  market,  and 
the  business  is  being  consolidated  in  such  a  way  as  to  render  a  sep- 
aration increasingly  difficult,  he  is  guilty  of  laches,  and  cannot  com- 
plain.^ But  delay  after  the  damage  is  done,  and  while  the  complain- 
ing stockholder  served  as  a  director  in  the  hope  of  bettering  things, 
is  not  a  bar.-  A  defendant  in  a  foreclosure  suit  cannot  object  to  a 
sale  on  the  ground  that  it  did  not  comply  with  the  federal  statute, 
where  he  took  no  appeal  and  made  no  objection  until  after  the 
sale  had  been  confirmed.^  Under  the  New  York  statutes  a  suit  by 
a  bank  against  its  president  for  loaning  money  on  worthless  securities 
survives  his  death.* 

An  ultra  vires  or  fraudulent  act  cannot  be  ratified  by  the  majority 
so  as  to  bind  the  minority ;  ^  neither  can  it  be  ratified  by  the  board 
of  directors.^  The  proper  rule  is  that  such  a  transaction  should  be 
approved  by  a  majority  in  interest  of  the  stockholders,  at  a  meeting 
called  for  that  purpose,  and  that  even  then  a  court  of  equity  has 


Co.,  17  Minn.  372  (1871);  Goodin  v. 
Evans,  18  Ohio  St.  150  (1868).  In 
Covington,  etc.  R.  R.  v.  Bowler,  9 
Bush  (Ky.),  468  (1872),  however,  the 
court  held  that  a  delay  of  six  years 
was  not  a  bar  to  the  stockholder's 
remedy;  and  the  court  said  that 
"merely  remaining  passive  does  not 
deprive  a  party  of  the  right  to  seek 
relief,  unless,  in  addition  thereto,  he 
does  some  act  to  induce  or  encourage 
others  to  expend  their  money  or  to 
alter  their  condition,  and  thereby  ren- 
der it  unconscientious  for  him  to  en- 
force his  rights."  But  see  Pacific  R. 
R.  of  Mo.  V.  Missouri  Pac.  Ry.,  Ill 
U.  S.  505  (1884),  reversing  12  Fed. 
Rep.  641,  holding  that  delay  pending 
appeal  is  not  fatal.  See  also  §§  161, 
162,  supra.  A  stockholder  who  lies 
by  and  allows  his  corporation,  wnich 
is  not  a  success,  to  be  merged  with 
other  property  into  a  new  company, 
payment  being  made  in  stock  of  the 
latter  company,  and  the  enterprise 
proves  a  success,  cannot  cause  to  be 
set  aside  an  assessment  to  pay  a  debt 
incurred  for  expenses  in  bringing 
about  such  results.  Taylor  v.  North 
Star,  etc.  Co.,  79  Cal.  285  (1889). 
1  Dana  v.  American  Tobacco  Co.,  69 


Atl.   Rep."  223    (N.   J.    1908),  aff'g   65 
Atl.  Rep.  730. 

2  Landis  v.  Sea  Isle,  etc.  Co.,  53  N. 
J.  Eq.  654   (1895). 

3  National,  etc.  Co.  v.  Nevada,  etc. 
Syndicate,  112  Fed.  Rep.  44   (1901). 

4  Seventeenth,  etc.  Bank  v.  "Webster, 
67  N.  Y.  App.  Div.  228  (1901).  A 
cause  of  action  against  a  director  of 
a  national  bank  for  misconduct  sur- 
vives his  death.  Allen  i\  Luke,  141 
Fed.  Rep.  694    (1906).     • 

5  See  §  730,  supra,  and  §  740,  infra. 
Bassett  v.  Fairchild,  132  Cal.  637 
(1901). 

c  See  §  730,  supra.  Directors  of  an 
insurance  company  who  use  its  money 
to  procure  the  resigTiations  of  the 
directors  of  another  insurance  com- 
pany and  a  substitution  of  new  di- 
rectors are  personally  liable  for 
money  so  expended,  and  the  fact  that 
parties  receiving  the  money  had  re- 
paid a  portion  of  it  by  way  of  com- 
promise is  no  bar  to  such  suit  for 
the  balance.  A  release  by  the  board 
of  directors  is  no  defense.  Gilbert 
V.  Finch,  72  N.  Y.  App.  Div.  38  (1902) ; 
aff'd,  173  N.  Y.  455.  See  also  §§  649, 
652,  662,  supra. 
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power  to  set  the  transaction  aside,  at  the  instance  of  a  dissenting 
stockholder,  if  it  is  unfair,  and  if  he  is  prompt  in  his  application 
to  the  court.  A  court,  however,  may  authorize  its  receiver  to  compro- 
mise such  claims.* 

Although  a  corporate  debt  is  not  incurred  with  the  formalities 
required  by  statute,  yet  acquiescence  therein  by  a  stockholder  bars 
any  complaint  by  him.- 

Wliere  a  stockholder  in  a  foreign  corporation  appeals  in  a  suit  to 
enjoin  it  from  selling  its  assets,  his  remedy  to  preserve  the  statu  quo 
on  appeal  is  not  mandamus,  but  an  injunction  from  the  supreme 
court.^ 

1  See  §  701,  stipra.     The  court  may  sent.     People  v.  Anglo-American,  etc. 

authorize  the  receiver  to  sell  all  the  Assoc,  66  N.  Y.  App.  Div.  9   (1901); 

assets  to  a  new  company  and  release  s.  c,  169  N.  Y.  606. 
the  directors  of  the  old  company  from        2  Manhattan    Hardware   Co.    v.   Ro- 

personal  liability  to  the  stockholders,  land,  128  Pa.  St.  119   (1889). 
where  such  contract  is  a  fair  one,  even        3  Hitchcock   v.  Rohnert,   144   Mich, 

though  some  of  the  stockholders  dis-  362  (1906). 
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PARTIES,  PLEADINGS,  ETC.,  IN  SUITS  BY  STOCKHOLDERS  IN  BEHALF 
OF  THE  CORPORATION  — SUITS  BY  OR  AGAINST  THE  CORPORA- 
TION IN  GENERAL. 


A.    SUITS    RY    STOCKHOLDERS    IN    BEHALF 
OF    THE    CORPORATION. 


§  734.  Jurisdiction  of  the  court — 
Jurisdiction  of  tlie  federal 
courts  in  such  cases — Juris- 
diction over  foreign  corpora- 
tions— When  is  the  remedy 
in  equity  and  when  at  law? 
— The  complainant  in  equity 
must  sue  in  behalf  of  him- 
self and  all  other  stockhold- 
ers— The  results  of  the  suit 
belong  to  the  corporation. 

735.  Parties     plaintiff  —  Who     may 

bring  the  suit — Unregistered 
transferees  —  Trustees 
— Pledgees  —  Stock  that  has 
voted  in  favor  of  the  act — 
Small  stockholders  —  Corpo- 
rate creditors  —  Receiver. 

736.  Rule  when   the  plaintiff   stork- 

holder  sues  in  the  interest  of 
a  rival  company,  or  pur- 
chases stock  for  the  purpose 
of  bringing  suit. 

737.  Ninety-fourth    rule    in    federal 

courts  against  suits  by  trans- 
ferees. 

738.  Parties   defendant  herein — The 

corporation  —  Directors  — 
Third  persons — The  receiver. 

739.  Complainant's     bill     must     not 

improperly  join  two  or  more 
causes  of   action  herein. 

740.  Complainant    must    allege    that 

he  requested  the  corporation 
to  bring  the  suit,  and  that 
the  corporation  refused  or 
neglected  to  do  so  —  Ninety- 
fourth  rule  of  the  federal 
courts  on  this  subject  —  Re- 
quest  to    receiver. 
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g  741.  When  such  an  allegation  may 
be  omitted. 

742.  Miscellaneous  allegations  of  the 
complaint. 

743.  Prayer  for  relief. 

744.  Property  received  under  the  act 
objected  to  must  be  returned 
upon  that  act  being  set  aside. 

745.  Injunction  restraining  the  cor- 
porate officers  and  others 
from  doing  specific  acts. 

746.  Appointment  of  a  receiver  — 
Injunction  against  corporate 
officers  acting  at  all  —  Re- 
moval of  directors  by  the 
court  or  corporation. 

747.  Miscellaneous    remedies. 

748.  The  complaining  stockholder 
controls  the  conduct  of  the 
suit  —  Right  of  other  stock- 
holders to  come  into  the  suit 
—  Compromise  and  discon- 
tinuance—  Costs  and  dis- 
bursements—  Similar  suits 
elsewhere. 

749.  No  contribution  among  the  di- 
rectors. 

B.      SUITS    RY    OR     AGAINST    THE    CORPO- 
RATION   IN     GENER^VL. 

750.  The  discretion  of  the  directors 
in  refusing  to  institute  or  to 
defend  an  action  involving 
corporate  interests  is  not 
generally  interfered  with  by 
the  courts  —  Intervention  by 
stockholders. 

751.  Suits  by  and  against  the  corpo- 
ration —  Must  be  in  corpo- 
rate name. 

752.  Service  on  a  domestic  corpora- 
tion —  Appearance  —  Answer 
— Proofs. 
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§  753.  Allegation  and  proof  of   incor- 
poration. 

754.  Confession  of  judgment. 

755.  Injunction  and  contempt. 

756.  Contempt  and   sequestration. 

757.  Foreign   corporations   may   sue 

and  be  sued  —  Stockholders' 
suits  against  foreign  corpora- 
tions —  Garnishment  —  Stat- 
ute of  limitations  —  Usury. 


9.  ^PQ 


Service  in  suits  against  a 
foreign   corporation. 

Jurisdiction  of  the  federal 
courts  —  "Dummy"  corpora- 
tions —  Residence  of  corpo- 
rations —  Jurisdiction  where 
service  is  on  an  officer  tempo- 
rarily in  the  state  —  Federal 
corporations. 


A.       SUITS    BY   STOCKHOLDERS   IN   BEHALF   OF   THE    CORPOKATION. 

§734.  Jurisdiction  of  the  court  —  Jurisdiction  of  the  federal 
courts  in  such  cases  —  Jurisdiction  over  foreign  corporations  — 
When  is  the  remedy  in  equity  and  when  at  law  ?—The  complainant 
in  equity  must  sue  in  behalf  of  himself  aiid  all  other  stockholders  — 
The  results  of  the  suit  belong  to  the  corporation.  — There  has  been 
some  difficulty  in  determining  whether  the  federal  courts  have  ju- 
risdiction of  a  stockholder's  suit  herein  when  the  corporation  and 
such  directors  as  must  be  made  parties  are  citizens  of  the  same 
state,  even  though  the  complainant  stockholder  is  a  resident  of  an- 
other state.  Inasmuch  as  the  suit  is  for  the  benefit  of  the  corpora- 
tion, it  has  been  claimed  that  the  non-residence  of  the  stockholder 
is  insufficient  to  give  jurisdiction.  The  federal  courts  have  decided, 
however,  that  such  jurisdiction  exists,  and  it  is  in  these  courts  that 
a    large    proportion    of    these    suits    are    brought.^       The    supreme 

1  Dodge    V.   Woolsey,    IS    How,    331  jurisdiction  of  the  federal  court,  even 

(1855);   Barnes  v.  Kornegay,  62  Fed.  though  resident  stockholders  contrib- 

Rep.  671  (1894);  Greenwoods.  Freight  ute  to  the  expense.     Consumers',  etc. 

Co.,    105    U.    S.    13    (1881);    Pond    v.  Co.    v.    Quinby,    137    Fed.    Rep.    883 

Vermont  Valley  R.  R.,  12  Blatchf.  280  (1905).      A    non-resident    stockholder 

(1874);    s.   c,   19   Fed.   Cas.   976,  the  may  bring  suit  in  the  federal  court, 

court  holding  also  that  the  complain-  and  such  suit  is  not  deemed  collusive, 

ant  might   omit  as  party  plaintiff  a  unless   it  is  shown   that  there  is  an 

stockholder   residing   in   the   state   of  agreement  between  him  and  the  com- 

the   corporation.     See   also   Hatch   v.  pany   in   reference   thereto.     Mills   v. 

Chicago,    etc.    R.    R.,    6    Blatchf.    105  City   of   Chicago,    143    Fed.   Rep.    430 

(1868);  s.  c,  11  Fed.  Cas.  799;  Foote  (1906);  aff'd,  204  U.  S.  32L     The  act 

r.  Linck,  5  McLean,  616  (1853);  s.  c,  of    congress    that    the    federal    court 

9  Fed.  Cas.  366;   Bell  v.  Donohoe,  17  shall  not  have  jurisdiction  in  a  suit 

Fed.    Rep.    710    (1883),    holding   that  by  an  assignee  of  a  chose  in  action 

the  court  has  no  jurisdiction   if   the  where  the  assignor  could  not  sue  in 

stockholder    and    one   of   the    defend-  the  federal  court,  does  not  apply  to 

ants,   a   third  person   who   is   alleged  a  purchaser  of  a  certificate  of  stock 

to  have  defrauded  the  corporation,  are  in  a  suit  to  restrain  xatra  vires  acts, 

citizens  of  the  same  state.     See  also  Consumers',   etc.    Co.   v.    Quinby,    137 

Burke    v.    Flood,    1    Fed.    Rep.    541  Fed.  Rep.  882  (1905).    A  non-resident 

(1880).     A  suit  in  the  federal  court  stockholder  in  an  Illinois  gas  corpora- 

by  a  non-resident  stockholder  is  not  tion  may  maintain  a  bill  in  equity  in 

collusive  to  the  extent  of  affecting  the  the  federal  court  to  enjoin  a  city  in 
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court  h(.)lJs  that  a  New  Jersey  stockholder  in  a  New  York  corpora- 
tion may  file  a  bill  in  equity  in  the  United  States  court  to  set  aside 


Illinois  from  illegally  reducing  gas 
rates,  the  gas  company  being  mad© 
also  a  party  defendant,  and  the  ques- 
tion of  whether  a  request  by  the  stock- 
holder to  the  gas  company  to  bring 
suit  was  collusive,  will  not  be  deter- 
mined on  demurrer.  Mills  v.  City  of 
Chicago,  127  Fed.  Rep.  731  (1904). 
A  non-resident  stockholder  may  main- 
tain a  suit  in  the  federal  court,  even 
though  resident  stockholders  contrib- 
ute towards  the  maintenance  of  the 
suit.  New  Albany  Waterworks  v. 
Louisville,  etc.  Co.,  122  Fed.  Rep.  776 
(1903).  In  a  stockholder's  suit  in  be- 
half of  the  corporation,  the  corpora- 
tion is  considered  a  party  plaintiff 
on  the  question  of  federal  jurisdiction. 
Lucas  V.  Milliken,  139  Fed.  Rep.  816 
(1905).  A  pledgee  of  the  stock  of  a 
stockholder  who  lives  in  the  same 
state  as  the  corporation  itself,  cannot 
maintain  a  suit  in  the  United  States 
court  against  the  corporation  for  a 
receiver  and  a  distribution  of  the  as- 
sets, the  corporation  being  insolvent. 
Gorman-Wright  Co.  i:  Wright,  134 
Fed.  Rep.  363  (1904).  In  a  suit  by  a 
minority  stockholder  to  hold  a  ma- 
jority stockholder  liable  for  bringing 
about  a  foreclosure  of  the  corporate 
property  and  a  purchase  of  the  same, 
the  corporation  must  be  made  a  party 
defendant,  and  hence  he  cannot  bring 
the  suit  in  the  federal  court,  if  such 
minority  stockholder  and  the  corpora- 
tion are  citizens  of  the  same  state. 
Redfield  v.  Baltimore,  etc.  R.  R.,  124 
Fed.  Rep.  929  (1903).  A  corporate 
creditor  who  does  not  question  the 
jurisdiction  of  the  federal  court  for 
sixteen  months,  during  which  time  a 
receiver  has  sold  the  property  and 
creditors'  claims  proved,  cannot  then 
question  such  jurisdiction  on  an  issue 
of  fact.  Briggs  r.  Traders'  Co.,  145  Fed. 
Rep.  254  (1906).  In  a  stockholder's 
suit  in  the  federal  court  to  remove  a 
fraudulent  lien,  the  corporation  will 
be  considered  as  of  the  same  state  as 


the  complainant,  unless  Rule  94  has 
been  complied  with.  Gage  v.  River- 
side T.  Co.,  156  Fed.  Rep.  1002  (1906). 
Where  a  New  Jersey  holding  company 
owns  all  the  stock  of  certain  Rhode 
Island  street  railroad  companies  and 
as  such  stockholder  causes  them  to  be 
leased  to  a  new  corporation  which 
guarantees  five  per  cent,  on  the  stock 
of  the  Rhode  Island  corporation,  and 
then  causes  another  New  Jersey  hold- 
ing company  to  be  organized  to  issue 
one  share  of  its  stock  for  every  four 
shares  of  stock  in  the  first  holding 
company,  and  all  the  stockholders  of 
the  first  holding  company  accept  the 
offer  excepting  one  stockholder,  he 
may  maintain  a  bill  in  equity  in  the 
United  States  court  in  Rhode  Island 
against  both  holding  companies  to 
compel  the  payment  to  him  of  an 
equitable  compensation  corresponding 
to  the  earnings  over  and  above  the 
five  per  cent.  Four  years'  delay  is 
no  bar.  Sabre  v.  United,  etc.  Co.,  156 
Fed.  Rep.  79  (1907).  Where  a  cor- 
poration issues  several  million  dollars 
of  bonds,  secured  by  a  mortgage  that 
represents  that  it  covers  many  thou- 
sand acres  of  land,  although,  in  fact, 
the  company  owned  but  a  few  hun- 
dred acres  of  land,  a  purchaser  of 
such  bonds  may  maintain  a  bill  in 
equity  in  behalf  of  himself  and  other 
bondholders  to  hold  the  directors  liable 
for  false  representations,  and  the  cor- 
poration itself  is  not  a  necessary  party 
defendant,  a  request  to  the  trustee  of 
the  mortgage  having  first  been  made 
to  bring  suit.  A  provision  in  the 
mortgage  against  individual  bond- 
holders maintaining  a  suit  before 
offering  indemnity  to  the  trustee  is 
no  bar  to  such  a  suit,  that  provision 
being  applicable  to  remedies  under  the 
mortgage  only.  The  suit  may  be 
maintained  in  the  United  States  cir- 
cuit court  in  New  York,  even  though 
the  corporation  was  organized  in  Mis- 
souri, it  appearing  that  the  directors 
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a  judgment  obtained  hj  a  citizen  of  New  York  against  the  corpora- 
tion fraudulently  and  coUusively,  and  also  to  set  aside  a  sale  of  prop- 


reside  in  New  York.     Slater  T.  Co.  v. 
Randolph,  etc.  Co.  (U.  S.  C.  C.  1908), 
N.  Y.  L.  J.  June  27,  1908.     Kuchler  v. 
Greene,  —  Fed.  Rep.  —    (1908).     In 
Hawes  r.  Oakland,  104  U.S.  450  (1881), 
the  court  vigorously  denounced  trans- 
fers of  stock  made  for  the  purpose  of 
giving  the  federal  courts  jurisdiction. 
The  ninety-fourth  rule  (see  104  U.S.ix) 
was    made    in    consequence    thereof. 
Where  "the  parties  on  one  side  of  the 
controversy  are  citizens  of  New  Jer- 
sey,  and  those  on  the   other  side   of 
the  controversy  are  a  New  Jersey  cor- 
poration  and    other   citizens   of   New 
Jersey,  as  well  as  a  Pennsylvania  cor- 
poration and  citizens  of  Pennsylvania 
and  of  Maryland,     ...    all  the  par- 
ties  on  one  side  of  this  controversy 
not  being  citizens  of  different  states 
from   all   those  upon  the  other   side, 
the  .citizenship  of  the  parties  did  not 
'  bring  the  case  within  the  jurisdiction 
of    the    circuit   court."      New    Jersey 
Cent.    R.   R.    v.   Mills,    113    U.    S.    249 
(1885);  East  Tennessee,  etc.  R.  R.  v. 
Grayson,    119    U.    S.    240    (1886).      If 
the   two  parties  in  interest  are  both 
corporations    of    the    same    state,    it 
seems  that  a  stockholder  cannot  sue 
in  the  federal  court  by  reason  of  his 
living    in    another    state.      Quincy   v. 
Steel,  120  U.  S.  241   (1887).     See  also 
Huntington  r.  Palmer,  104  U.   S.  482 
(1881).      The   federal    court   in   New 
Jersey  has  no  jurisdiction   of  a  suit 
brought   by   stockholders   in   a  Maine 
corporation    against   that  corporation 
and  a  New  Jersey  corporation  to  set 
aside  an  illegal  transfer  of  property 
from    the    Maine    corporation    to    the 
New  Jersey  corporation,  the  property 
itself  not  being  in  New  Jersey.     El- 
dred  v.   American,   etc.   Co.,  105   Fed. 
Rep.    455    (1900).     Moreover,    if    the 
Maine  corporation  is  not  served  and 
does  not  voluntarily  appear,  final  re- 
lief cannot  be  granted  and  a  prelimi- 
nary   injunction     will     be    dissolved. 
Eldred  v.  American,  etc.  Co.,  105  Fed. 


Rep.  457    (1900).     In  a  stockholder's 
suit  to  set  aside  a  sale  by  a  Maine 
corporation  of  all  its  assets  to  a  New 
Jersey  corporation,  the  suit  being  in 
New  Jersey,  the  Maine  corporation  is 
a    necessary   party    defendant,    and   a 
court    in    Maine   will    not    appoint   a 
receiver  of  the  same  for  the  sole  pur- 
pose of  appearing  in  the  suit  in  New 
Jersey.    Hutchinson  v.  American,  etc. 
Co.,    104    Fed.    Rep.    182    (1900).      In 
the  case  of   Stevens  v.  Missouri,  etc. 
Ry.,  106  Pfed.  Rep.  771  (1901),  a  New 
York  stockholder  brought  suit  in  the 
circuit  court  of  the  United  States  in 
New    York    to   set    aside    an   alleged 
ultra  vires  and  fraudulent  consolida- 
tion of  Kansas  railroad  companies.    A 
minority  stockholder  of  an  alien  corpo- 
ration cannot  file  a  bill  in  equity  to  have 
the  company  wound  up  and  its  assets 
distributed,  even  though  he  complams 
of  the  management,  and  even  though 
the  main  purpose  of  the  corporation 
is  to  acquire  land  in  the  state,  it  be- 
ing   shown    that    the    corporation    is 
solvent.     Sidway  v.  Missouri,  etc.  Co., 
101   Fed.  Rep.  481    (1900).     The  fed- 
eral court  in  New  Jersey  has  no  juris- 
diction of  a  suit  brought  by  a  Penn- 
sylvania stockholder  in  a  New  Jersey 
corporation   to  enjoin   the  latter  and 
its  directors  who  are  residents  of  still 
another  state   from   issuing  stock   on 
an    alleged    illegal    contract.      Lengel 
V.   American,  etc.   Co.,    110   Fed.   Rep. 
19  (1901).    A  Connecticut  stockholder 
in  a  Maine  corporation  cannot  bring 
suit  in  the  federal  court  in  Massachu- 
setts for  a  receiver  and  other  relief, 
even  though  the  corporation   has  ap- 
pointed an  agent  in  Massachusetts  to 
accept  service.    Piatt  v.  Massachusetts, 
etc.    Co.,    103    Fed.    Rep.    705    (1900). 
The  purchaser  at  foreclosure  sale  in 
the  federal  court  may  enjoin  a  sub- 
sequent suit  in  the  state  court  by  a 
stockholder  to   place  the   property  in 
the  hands  of  a  receiver  in  disregard 
of  the  foreclosure  decree.     James  v. 
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erty  thereunder,  where  the  corporation  is  controlled  by  the  interests 
antagonistic  to  the  complainant.^  A  stockholder  in  a  railroad  may 
maintain  a  suit  in  the  United  States  court  to  have  declared  uncon- 
stitutional and  void  a  statute  which  unreasonably  reduces  railroad 
rates  to  a  point  of  confiscation.  lie  may  maintain  such  a  suit,  irre- 
spective of  citizenship,  inasmuch  as  jurisdiction  is  based  on  taking 
property  without  due  process  of  law  and  denying  his  company  the 
equal  protection  of  the  law."  The  defendant  corporation  cannot  re- 
move the  case  to  the  federal  court  where  indisj^ensable  parties  defend- 
ant are  participants  in  the  act  complained  of  and  are  of  the  same 
state  as  the  complainants.^     A  suit,   however,   commenced   by   the 

Central,  etc.  Co.,  98  Fed.  Rep.  489  plained  of  occurred,  and  unless  he  has 
(1899).  made  an  earnest  effort  to  secure  re- 
A  suit  pending  in  the  United  lief  by  the  corporation  itself.  Robin- 
States  court  brought  by  the  purchaser  son  v.  W.  Virginia  L.  Co.,  90  Fed.  Rep. 
of  municipal  bonds  from  a  railroad  770  (1898).  The  federal  court  has 
to  compel  the  state  treasurer  to  de-  no  jurisdiction  of  a  suit  by  a  stock- 
liver  them,  the  corporation  being  holder  to  enjoin  a  corporation  from 
made  a  party  defendant,  does  not  pre-  allowing  certain  stock  to  be  voted  on 
vent  the  state  court  issuing  a  man-  various  grounds  where  there  is  no 
damns  at  the  instance  of  the  munici-  allegation  that  the  complainant's 
pality  to  have  such  bonds  delivered  holdings  of  stock  are  worth  upwards 
up  by  the  state  treasurer  for  cancel-  of  $2,000.  Harvey  v.  Raleigh  &  G.  R. 
lation.  People  v.  State  Treasurer,  24  R.,  89  Fed.  Rep.  115  (1898).  In  ascer- 
Mich.  468  (1872).  In  suits  by  one  taining  the  jurisdiction  of  the  United 
or  more  in  behalf  of  others,  others  States  court  in  a  suit  relative  to 
will  not  be  allowed  to  come  in  as  par-  stock,  it  is  presumed  to  be  worth  par. 
ties  when  to  do  so  would  oust  the  Bernier  v.  Griscom-Spencer  Co.,  161 
United  States  court  of  jurisdiction.  Fed.  Rep.  438  (1908).  As  to  whether 
Stewart  v.  Dunham,  115  U.  S.  61  a  stockholder  whose  interest  is  less 
(1885);  Jackson,  etc.  Co.  ?;.  Burlington,  than  $2,000  may  file  a  bill  in  the 
etc.  R.  R.,  29  Fed.  Rep.  474  (1887).  Cf.  United  States  court  for  a  receiver,  see 
Thouron  v.  East,  etc.  Ry.,  38  Fed.  Rep.  Colston  v.  Southern,  etc.  Assoc.,  99 
673  (1889).  As  to  jurisdiction,  see  Fed.  Rep.  305  (1899),  and  Hill  r.  Glas- 
also  Peninsular  Iron  Co.  r.  Stone,  121  gow  R.  R.,  41  Fed.  Rep.  610  (1888). 
U.  S.  631  (1887).  The  United  States  A  Washington  stockholder  in  an  Ore- 
court,  which  decreed  a  foreclosure,  gon  corporation  cannot  bring  suit  in 
has  jurisdiction  to  set  aside  a  fore-  the  federal  court  in  Washington  to 
closure  as  fraudulent  irrespective  of  hold  non-resident  directors  liable  for 
citizenship  in  the  latter  case.  Pacific  paying  illegal  salaries  and  neglecting 
R.  R.  of  Mo.  V.  Missouri  Pac.  Ry.,  Ill  to  collect  the  corporate  debts,  and  to 
U.  S.  505  (1884),  rev'g  12  Fed.  Rep.  have  a  receiver  appointed.  Leary  r. 
641.  See  also  §§  827,  562,  notes,  as  Columbia  River,  etc.  Co.,  82  Fed.  Rep. 
to  the  jurisdiction  of  the  United  775  (1897).  See  also  §  757,  infra. 
States  courts.  The  United  States  i  Doctor  v.  Harrington,  196  U.  S. 
court  has  no  jurisdiction  of  a  stock-  579    (1905). 

holder's  suit  for  a  receiver  unless  the  2  Ex   parte   Young,    209    U.    S.    123 

actual  value   of  the  stock   owned   by  (1908). 

him  exceeds  $2,000,  and  unless  he  was  3  Wilder  r.  Virginia,  etc.  Co.,  46  Fed. 

^    stockholder    when    the    acts    com-  Rep.  676   (1891). 
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stockholder  against  the  corporation  and  against  another  party  who 
has  defrauded  the  corporation  may  be  removed  to  the  federal  court, 
even  though  the  stockliolder  and  his  corporation  are  citizens  of  the 
same  state,  it  being  sho^^^l  that  such  corporation  is  desirous  of  having 
the  complainant  succeed  in  the  suit.^  A  suit  instituted  by  a  New 
York  stockholder  in  a  Minnesota  railroad  corporation  against  that 
corporation  and  its  president,  also  a  citizen  of  Minnesota,  to  compel 
them  to  pay  the  corporation  a  profit  which  he  made  on  property 
which  he  sold  to  the  corporation  may  be  removed  to  the  United  States 
court,  the  corporation  not  being  aligned  as  a  party  complainant.^  A 
suit  by  several  stockliolders  against  several  of  the  directors  to  hold 
them  liable  for  misappropriation  of  corporate  funds  cannot  be  re- 
moved to  the  federal  court  by  one  of  the  defendants  on  the  ground 
that  the  controversy  is  separable.^     A  suit  may  be  brought  in  the 


1  Hutton  V.  Joseph  Bancroft,  etc. 
Co.,  77  Fed.  Rep.  481  (1896).  In  a 
stockholder's  suit  against  a  foreign 
corporation  holding  a  majority  of  the 
stock  of  a  domestic  corporation  and 
fraudulently  refusing  to  perform  its 
contract  with  the  latter,  the  latter  is 
a  necessary  party,  and  the  case  can- 
not be  removed  to  the  federal  courts. 
Douglas  V.  Richmond,  etc.  R.  R.,  106 
N.  C.  65    (1890). 

2  Venner  v.  Great  Northern  Ry.,  209 
U.  S.  24  (1908). 

3  Fox  V.  Mackay,  60  Fed.  Rep.  4 
(1894).  A  stockholder's  suit  cannot 
be  removed  to  the  federal  court  on 
the  ground  of  local  prejudice,  where 
one  of  the  defendants  is  a  citizen  of 
the  same  state  as  most  of  the  com- 
plaining stockholders,  and  the  con- 
troversy is  not  separable.  Gann  v. 
Northeastern  R.  R.,  57  Fed.  Rep.  417 
(1891).  In  a  suit  against  two  direct- 
ors for  damages  for  misconduct,  one 
director  has  such  a  separable  con- 
troversy as  to  enable  him  to  remove 
the  case  to  the  federal  court,  so  far  as 
he  is  concerned,  no  conspiracy  being 
charged.  Youtsey  v.  Hoffman,  108 
Fed.  Rep.  693  (1901).  A  stockholder's 
suit  against  the  corporation  and  its 
majority  stockholders  to  hold  the  lat- 
ter liable  may  be  removed  by  the  lat- 
ter to  the  federal  court,  even  though 
the  complainant  and  the  corporation 


are  citizens  of  the  same  state.  Lamm 
V.  Parrot,  etc.  Co.,  Ill  Fed.  Rep.  241 
( 1901 ) .  In  a  suit  in  equity  by  a  stock- 
holder against  the  corporation  and  a 
stockholder  who  owns  a  majority  of 
the  stock,  to  enjoin  an  illegal  disposi- 
tion of  the  corporate  property,  the  de- 
fendant stockholder  cannot  remove 
the  case  to  the  federal  court  on  the 
ground  of  a  separable  controversy,  the 
plaintiff  and  the  corporation  being 
citizens  of  the  same  state.  Hanover 
Nat.  Bank  v.  Credits,  etc.  Co.,  118  Fed. 
Rep.  110  (1902).  Even  though  a  resi- 
dent stockholder  in  a  foreign  corpora- 
tion in  bringing  suit  against  it  for 
a  receiver,  under  a  statute  authoriz- 
ing such  a  suit,  joins  the  local  man- 
ager as  party  defendant,  yet  this  does 
not  prevent  the  corporation  remov- 
ing the  case  to  the  federal  court,  if 
such  local  manager  is  merely  a 
nominal  defendant  Sidway  v.  Mis- 
souri, etc.  Co.,  116  Fed.  Rep.  381 
(1902).  A  suit  by  a  stockholder  to 
enjoin  a  foreign  corporation  from 
maintaining  and  exercising  control 
over  the  business  of  his  corporation, 
both  corporations  being  parties  de- 
fendant, cannot  be  removed  by  the 
foreign  corporation  to  the  federal 
court,  inasmuch  as  the  controversy  is 
not  separable.  MacGinniss  r.  Boston, 
etc.  Co.,  119  Fed.  Rep.  96  (1902).  The 
defendant  corporation  cannot  remove 
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federal  court  by  a  non-resident  stx)ckliolder,  especially  where  the  suit 
is  based  upon  an  alleged  violation  of  the  constitution  of  the  United 
States,^  A  Washington  stockholder  in  an  Oregon  corporation  can- 
not bring  suit  in  the  federal  court  in  Washington  to  hold  non-resi- 
dent directors  liable  for  paying  illegal  salaries  and  neglecting  to 
collect  the  corporate  debts,  and  to  have  a  receiver  appointed.^ 

A  court  of  equity  has  jurisdiction,  if  it  cares  to  exercise  it,  to 
remedy  the  frauds  or  ultra  vires  acts  of  a  foreign  corporation  or 
its  directors,  particularly  where  the  acts  were  performed  within 
the  jurisdiction  or  some  of  the  parties  reside  within  the  jurisdic- 
tion. Thus,  a  suit  to  compel  a  foreign  corporation  to  issue  new 
certificates  of  stock  for  certificates  lost  will  lie.^  A  stockholder  in  a 
foreign  corporation  may  sue  in  the  courts  of  ISTew  York  to  enjoin 
fraudulent  acts  and  hold  the  directors  and  third  persons  personally 
liable.'*  And  there  have  been  various  instances  where  such  juris- 
diction has  been  exercised.^ 


the  case  to  the  federal  court  as  hav- 
ing a  separable  controversy,  even 
though  a  receiver  and  an  injunction 
are  asked  in  a  stockholder's  suit 
against  a  non-resident  corporation  and 
its  directors,  to  enjoin  a  stockholders' 
meeting  and  compel  the  directors  to 
account  for  funds.  Campbell  v.  Milli- 
ken,  119  Fed.  Rep.  981  (1902). 

1  Simpson  v.  Union  Stock,  etc.  Co., 
110  Fed.  Rep.  799  (1901).  A  stock- 
holder in  a  railroad  company  may 
enjoin  the  company  and  state  officers 
from  enforcing  a  state  statute  un- 
reasonably reducing  railroad  rates, 
and  the  United  States  court  has  juris- 
diction on  the  ground  that  it  deprives 
the  company  of  its  property  without 
due  process  of  law  and  denies  the 
equal  protection  of  the  law,  but  a 
preliminary  injunction  will  not  be 
granted  if  the  railroad  is  already 
chai-ging  only  the  reduced  rate.  Per- 
kins V.  Northern,  etc,  Ry.,  155  Fed. 
Rep.  445  (1907).  A  suit  in  equity 
lies  in  the  federal  court  to  enjoin 
the  collection  of  taxes  on  stock  held 
by  one  corporation  in  another  on  the 
ground  that  it  deprives  the  stock- 
holder of  the  equal  protection  of  the 
law,  where  the  statutes  of  the  state 
forbid  such  tax.     Louisville  T.  Co.  r. 
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Stone,  107  Fed.  Rep.  305  (1901).  Rule 
94  of  the  federal  courts  is  not  satis- 
fied by  an  allegation  that  a  request 
has  been  made  to  the  board  of  direct- 
ors and  has  been  refused  and  that 
the  suit  is  not  collusive.  Something 
more  than  this  is  necessary,  and  hence 
if  the  corporation  defendant  is  of  the 
same  state  as  the  other  defendants 
the  federal  court  has  no  jurisdic- 
tion, the  corporation  defendant  being 
looked  upon  as  the  real  complainant. 
Elkins  V.  City  of  Chicago,  119  Fed. 
Rep.  957  (1902),  the  court  stating  that 
it  did  not  pass  on  whether  such  juris- 
diction would  exist  if  the  corporation 
really  was  hostile  to  the  complainant, 
and  rule  94  had  been  complied  with. 

2  Leary  v.  Columbia  River,  etc.  Co., 
82  Fed.  Rep.  775   (1897). 

3  Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332  (1894).  Where  one  foreign 
corporation  is  under  obligation  to 
issue  stock  to  another  foreign  corpora- 
tion, a  resident  stockholder  of  the  lat- 
ter may  bring  suit  in  New  York  courts 
to  compel  the  issue  of  such  stock. 
Babcock  r.  Schuylkill,  etc.  Ry.,  9  N. 
Y.  Supp.  845   (1890). 

•1  Gray  v.  Fuller,  17  N.  Y.  App.  Div. 
29   (1897). 
0  In  the  case  of  Harting  r.  Amer- 
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It  is  discretionary,  however,  witli  a  court  as  to  whether  it  will 
grant  equitable  relief  against  a  foreign  corporation.     Especially  is 


lean,  etc.  Co.,  182  111.  551  (1899),  an 
Illinois  stockholder  in  a  New  Jersey 
glucose  manufacturing  corporation  en- 
joined in  the  courts  of  Illinois  a  trans- 
fer of  the  property  of  that  corpora- 
tion, including  real  estate  in  Illinois, 
to   another    New   Jersey   corporation, 
the   latter   being  a   trust   formed   to 
absorb  practically  all  the  glucose  fac- 
tories of  the  country,  the  court  say- 
ing that  it  need  not  be  proved  that 
prices  have  actually  been  raised,  but 
it  is  sufficient  if  it  is  within  the  power 
of  the  corporation  to  raise  them.     A 
resident  of   New  York  cannot   main- 
tain a  suit  in  the  New  York  courts 
against  a  foreign  corporation,  where 
service  can  be  made  only  by  publica- 
tion and  there  is  no  real  or  personal 
property  within  the  state  upon  which 
a    vested    or    contingent    interest    is 
claimed  in  behalf  of  the  corporation. 
Grant  v.  Cobre  Grande  Copper  Co.,  750 
N.  Y.  App.  Div.   126    (1908).     Where 
a  Maine  corporation  does  all  its  busi- 
ness in  Massachusetts,  and  all  its  offi- 
cers,  except   the  secretary,   reside   in 
Massachusetts,  a  Massachusetts  stock- 
holder may  maintain  in  the  courts  of 
Massachusetts   a   suit  to   compel    the 
directors  to  account  for  property  mis- 
appropriated and  to  enjoin  ultra  vires 
acts,   but  a  receiver  will  not  be  ap- 
pointed  unless  special   circumstances 
require  it.    Richardson  v.  Clinton,  etc. 
Co.,  181  Mass.  580    (1902).     See  also 
cases  in  notes,  supra.   Even  though  a 
Buit  in  New  Jersey  by  a  stockholder 
in  a  Maine  corporation  to   enjoin   a 
New  Jersey  corporation  from  taking 
over  the  assets  of  the  Maine  corpora- 
tion joins  the  Maine  corporation  as  a 
party  defendant,  and  the  latter  is  not 
served,  yet   the  court  may  grant  re- 
lief.    Wilson   V.    American,    etc.    Co., 
67    N.   J.    Eq.    262    (1904).      See   also 
§  738,  in^ra.    A  stockholder  in  a  Con- 
necticut corporation,  all  of  whose  as- 
sets   have    been    fraudulently    trans- 


ferred to  a  New  Hampshire  corpora- 
tion,   may   maintain   a   suit   in    New 
Hampshire  to  set  aside  such  transfer, 
even  though  the  Connecticut  corpora- 
tion  is  not  served,  and  does  not  ap- 
pear, it  being  made  a  party  defend- 
ant, and  the  s'tocks  and  bonds  involved 
being    located    in    the    state    of   New 
Hampshire,    although    pledged    to    a 
New   York   trust   company   and   actu- 
ally in   the  possession   of  the  latter. 
Kidd  V.  New  Hampshire,  etc.  Co.,  72 
N.  H.  273  (1903).    In  the  case  Selover 
V.  Isle,  etc.  Co.,  91  Minn.  451   (1904), 
the    court    granted    specific    perform- 
ance of  a  contract  by  a  foreign  cor- 
poration for  the  is'sue  of  stock  to  a 
person  in  payment  for  property.     A 
non-resident  stockholder  in  a  non-resi- 
dent  corporation    may   institute    suit 
asking  that  the  property  in  the  state 
be  applied  to  the  debts,  showing  that 
otherwise  it  would  be  lost  by  attach- 
ments and  by  the  extravagant  manage- 
ment of  the  officers.     Culver,  etc.  Co. 
T.  Culver,   99    S.   W.   Rep.   391    (Ark. 
190G).     A   resident   stockholder   in   a 
foreign  corporation  may  file  a  bill  to 
compel  a  local  agent  to   account  for 
sales  made  by  him   for  the  corpora- 
tion, it  being  shown  that  such  agent 
controlled  the  company  and  that  his 
actions    were    fraudulent.      Sloan    v. 
Clarkson,  66  Atl.  Rep.  18   (Md.  1907). 
A  non-resident  has  the  same  right  t(j| 
sue  a  foreign  corporation  that  a  resi- 
dent   has   under    the    constitution    oi 
the  United  States.     Deatrick's  Adm'r 
V.   State,  etc.  Co.,  59    S.  E.  Rep.   489 
(Va.  1907).     A  bill  in  equity  may  be 
filed  by  a  citizen  of  New  Jersey  and 
a  foreigner  to  have  stock  in  a  New 
Jersey     corporation,     then     held     by 
foreigners,   awarded   to   complainants 
and  new  certificates  issued  to  the  lat- 
ter.    Pending  the  suit  the  court  may 
appoint  a  receiver  of  the  stock  and 
may  enjoin  transfer.     Service  on  the 
defendant  foreigners  may  be  made  by 
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this  the  case  in  regard  to  suits  brought  by  stocldiolders.  The  courts 
will  often  refuse  to  grant  relief,  inasmuch  as  there  may  be  no 
means  of  enforcing  the  decree.  The  strong  tendency  of  the  courts 
is  to  refuse  to  entertain  jurisdiction,  where  the  more  proper  forum 


publication.  Sohege  v.  Singer  Mfg. 
Co.,  68  Atl.  Rep.  G4  (N.  J.  1907).  A 
stockholder  in  a  New  Jersey  corpora- 
tion may  bring  suit  in  the  New  York 
state  courts  to  compel  persons  hold- 
ing a  majority  of  the  stock  to  return 
to  the  corporation  for  cancellation  a 
large  amount  of  the  stock  which  was 
issued  to  them  illegally  and  without 
consideration,  but  the  legality  of  such 
issue  will  not  be  determined  by  the 
statutes  of  New  York;  and  such  also 
is  the  rule  as  to  a  mortgage  which 
was  made  without  reference  to  the  re- 
quirements of  the  New  York  statutes. 
Ernst  r.  Rutherford,  etc.  Co.,  38  N. 
Y.  App.  Div.  388  (1899).  A  New  York 
stockholder  in  an  Illinois  corporation 
may  bring  suit  in  New  York  to 
set  aside  a  fraudulent  sale  of 
all  the  assets.  Whitman  v.  Holmes, 
etc.  Co.,  33  N.  Y.  Misc.  Rep.  47  (1900). 
Even  though  a  notice  of  a  meeting  of 
the  stockholders  in  an  English  cor- 
poration is  so  short  as  not  to  reach 
American  stockholders  in  time  ^or  the 
meeting,  yet  if  such  notice  was  in 
accordance  with  the  English  law  and 
was  not  in  violation  of  the  charter 
or  by-laws,  it  is  legal.  Republican, 
etc.  Mines  v.  Brown,  58  Fed.  Rep.  644 
(1893),  rev'g  Brown  v.  Republican, 
etc.  Mines,  55  Fed.  Rep.  7. 

In  Ervin  v.  Oregon,  etc.  Nav.  Co., 
28  Hun,  269  (1882),  the  court  sus- 
tained the  jurisdiction  where  service 
on  the  directors  was  personal,  even 
though  the  corix)rate  property  was 
not  in  the  state.  A  West  Virginia 
stockholder  in  a  Pennsylvania  con- 
struction company  may  sue  a  West 
Virginia  railroad  company  which  owes 
bonds  to  the  construction  company, 
and  compel  an  accounting  and  distri- 
bution of  such  bond  assets,  when  the 
Pennsylvania  company  is  insolvent 
and  has  been  dissolved.     No  request 
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to  the  directors  is  necessary.  Crum- 
lish  V.  Shenandoah  Valley  R.  R.,  28 
W.  Va.  623  (1886).  It  has  been  held 
that  a  resident  stockholder  of  a 
foreign  corporation  may  enjoin  it 
from  making  an  ultra  vires  extension 
of  its  line  by  building  branches,  etc. 
Ives  f.  Smith,  3  N.  Y.  Supp.  645 
(1888).  A  resident  stockholder  may 
enjoin  a  foreign  railroad  corporation 
from  constructing  branch  lines.  Ives 
V.  Smith,  8  N.  Y.  Supp.  46  (1889). 
A  stockholder  may  file  a  bill  against 
the  estate  of  the  deceased  president 
of  the  corporation  to  compel  such 
estate  to  make  good  corporate  prop- 
erty misappropriated  by  him,  and  such 
suit  may  be  maintained  even  though 
no  assets  of  the  corporation  came  into 
the  hands  of  the  executrix  of  the 
estate,  and  even  though  the  corpora- 
tion itself  is  a  foreign  corporation. 
Wineburgh  v.  United  States,  etc.  Co., 
173  Mass.  60  (1899).  A  citizen  of 
the  Pcepublic  of  Mexico  may  bring 
suit  in  Texas  against  an  Illinois  cor- 
poration for  breach  of  contract,  even 
though  the  corporate  property  is  in 
the  hands  of  a  receiver  appointed  in 
Mexico.  American,  etc.  Works  v.  De 
Aguayo,  53  S.  W.  Rep.  350  (Tex.  1899). 
Where  an  English  corporation  own- 
ing land  in  the  United  States  sells  a 
portion  of  such  land  in  Louisiana  at 
one-seventh  of  its  value,  thereby 
causing  a  loss  to  the  corporation  of 
over  $2,000,000,  and  the  board  of  di- 
rectors refuse  to  take  any  action,  a 
stockholder  may  bring  suit  in  Louisi- 
ana to  set  aside  the  sale  and  may 
have  a  receiver  appointed  of  the  as- 
sets in  that  state.  Watkins  r.  North 
American,  etc.  Co.,  107  La.  107  (1902). 
As  to  the  power  of  a  court  to  compel 
a  foreign  corporation  to  exhibit  its 
books  in  the  state  to  a  resident  stock- 
holder, see  ch.  XXX,  supra. 
23 
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is    the    state   wlierein    the    corporation    itself    is    incorporated    and 

exists.^ 

A  stockholder's  suit  to  enjoin  the  company  from  leasing  its  prop- 
erty for  an  inadequate  sum  must  be  brought  in  the  state  where  the 

1 A    Pennsylvania    minority    stock-  is    done    there.      Bradbury    v.    Wau- 
holder  in  a  New  Jersey  corporation  kegan   &   Washington    Min.    Co.,    113 
cannot   maintain  a  bill  in   equity   in  111.  App.  Rep.  600   (1901).    Where,  in 
Pennsylvania  to  hold   liable   another  a    stockholder's    suit    in    the    federal 
Pennsylvania  stockholder  who   is   al-  court  to   set  aside  a  sale  of  all   the 
leged  to  have  defrauded  the  corpora-  assets  of  the  company  to  another  com- 
tion.     The  suit  must  be  in  New  Jer-  pany,  an  injunction  has  been  denied 
sey.     Madden   v.   Penn,   etc.   Co.,   199  on  the  giving  of  a  bond,  an  injunction 
Pa.  St.   454   (1901).     Inasmuch  as  in  will  not  be  granted  in  a  similar  suit 
New   York   an    agreement   of   a   con-  by  the  same  parties  in  the  state  court, 
tractor  to  divide  with  the  ofl&cers  of  especially  where  the  purchaser  is  out- 
the  company  profits  made  in  the  con-  side  of  the  jurisdiction  of  the  court, 
struction  of  the  railroad  is  legal,  un-  and  the  advantage  to  the  complainant 
less  avoided  by  the  corporation,  and  will  be  small  as   compared  with  the 
is    not   subject    to    collateral    attack,  injury  to  the  defendant.    Mumford  v. 
such  a  contract  will  be  sustained  in  Ecuador,   etc.    Co.,    50   Atl.   Rep.    476 
Pennsylvania  if  the  contract  was  made  (N.  J.  1901).    The  courts  of  West  Vir- 
in  New  York  and  pertained  to  a  New  ginia  will  not  take  jurisdiction  of  a 
York   corporation,   even  though    such  suit    brought   by    a   citizen    of   West 
corporation    was    thereafter    consoli-  Virginia  against  a  New  York  mutual 
dated   with   a   Pennsylvania   corpora-  life  insurance  company  to  enjoin  the 
tion.     Rumsey  v.  New  York,   etc.   R.  imposition    of    alleged    illegal    assess- 
R.,   203   Pa.   St.   579    (1902).     A  con-  ments.     Taylor  v.  Mutual,  etc.  Assoc, 
tributor  to  a  fund  to  be  invested  by  97  Va.   60    (1899).     The  New  Jersey 
syndicate    managers    in    stocks    and  courts  have  no  jurisdiction  of  a  suit 
other  property   has  not  such   an    in-  by   a  New   York   bondholder   against 
terest  in  the  stocks  as  enables  him  to  a  New   York  trust  company  to  hold 
maintain  a  suit   in   the   state  where  the    latter    liable    for    certifying    to 
the     corporations    are     organized    as  bonds  issued  by  a  New  York  corpora- 
against     the     non-resident     syndicate  tion     hefore     certain     improvements 
managers.     Jones  v.  Gould,   141  Fed.  were   made,   which,   according  to  the 
Rep.  698   (1905) ;   aff'd,  149  Fed.  Rep.  mortgage,  were  to  be  made  before  the 
153.     In  McCloskey  v.   Snowden,   212  bonds    were    certified.      Polhemus    v. 
Pa.    St.    249    (1905),   the   court   held  Holland  T.  Co.,  59  N.  J.  Eq.  93  (1900). 
that  where  suit  was  brought  by  a  resi-  But  by  answering  on  the  merits  such 
dent    stockholder    against    a    foreign  objection  to  the  jurisdiction  is  waived; 
corporation  for  fraud  in  the  purchase  s.  c,  61  N.  J.  Eq.  654  (1900). 
of  property  at  a  fraudulent  price,  the  Mandamus  does  not  lie  in  one  state 
directors  not  being  charged  with  the  at  the   instance   of  persons  claiming 
fraud,  a  mere  allegation  that  they  had  to  be  directors  in  a  foreign  corpora- 
been  requested  to  commence  suit  and  tion  commanding  other  persons  from 
had  declined  is  insufficient.     An  Illi-  refraining   to   act   as   directors,   even 
nois  stockholder  in  a  Washington  min-  though  all  the  persons  are  residents, 
ing  company  cannot  maintain  a  bill  Wason  v.  Buzzell,  181  Mass.  338  (1902). 
in  Illinois  to  hold  the  directors  liable  Nor      has      the    court      jurisdiction 
for   misconduct   and   illegal   issue   of  where,    of   two   bodies   of   men,    each 
stock  even  though  directors'  meetings  claim     to     be     the     rightful     stock- 
are  held  in  Illinois,  but  no  business  l^olders.     Wilkins  v.  Thorne,  60  Md. 
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company  is  incorporated.^  Under  the  statutes  of  Xew  York  a  di- 
rector of  a  foreign  corporation  may  maintain  in  the  New  York 
courts  a  suit  to  compel  the  president  to  account  for  property  mis- 
appropriated or  wasted  by  him,  but  the  court  will  not  appoint  a 
general  receiver  and  enjoin  the  corporation  from  exercising  its 
powers,  although  it  may  enjoin  the  president  from  acting  and  may 
appoint  a  receiver  of  the  property  in  New  York  state.^ 


253  (18S3).  Nor  will  the  court  enjoin 
a  foreign  corporation  from  delivering 
stock  and  bonds  to  a  construction 
company,  though  the  plaintiff  claims 
that  he  has  the  contract  for  construc- 
tion. Kansas,  etc.  R.  R.  v.  Topeka, 
etc.  R.  R.,  135  Mass.  34  (1883).  A 
court  will  not  order  a  domestic  cor- 
poration to  do  an  act  in  another  state, 
such  as  opening  ditches,  etc.  Port 
Poyal  R.  R.  r.  Hammond,  58  Ga.  523 
(1877).  An  American  corporation  can- 
not be  sued  in  England  by  service 
upon  a  resident  agent  in  that  country, 
although  three  quarters  of  the  stock- 
holders reside  in  England,  it  appear- 
ing that  all  of  the  directors  reside  in 
America.  Badcock  r.  Cumberland, 
etc.  Co.,  [1893]  1  Ch.  362.  The  courts 
of  Maryland  will  not  issue  a  man- 
damus to  compel  a  foreign  corpora- 
tion to  annul  a  forfeiture  of  stock. 
This  is  a  matter  to  be  litigated  in  the 
courts  of  the  state  creating  the  cor- 
poration. North  State,  etc.  Co.  v. 
Field,  64  Md.  151  (1885).  Ordinarily 
the  court  will  not  remedy  the  frauds 
of  directors  of  a  foreign  corporation. 
Moore  r.  Silver  Valley  Min.  Co.,  104 
N.  C.  534  (1890).  Where  the  defend- 
ant is  a  foreign  corporation,  and  has 
no  property  in  the  state  which  could 
be  reached  by  sequestration,  a  court 
of  chancery  will  not  decree  an  in- 
junction which  cannot  be  enforced. 
Bellows  Falls  Bank  r.  Rutland,  etc. 
R.  R.,  28  Vt.  470   (1856). 

The  courts  of  Massachusetts  will 
not  take  jurisdiction  of  a  suit  by  the 
stockholders  of  a  Missouri  corporation 
to  enjoin  the  corporation  from  issuing 
bonds  secured  by  mortgage  on  prop- 
erty in  Missouri.  Kimball  v.  St.  Louis, 


etc.  Ry.,  157  Mass.  7  (1892),  review- 
ing the  cases,  the  court  saying  that 
while  it  nad  jurisdiction  and  its  judg- 
ment would  be  binding,  even  in  Mis- 
souri, yet  "it  would  be  a  misuse  of 
our  powers  to  attempt  to  control  the 
action  of  those  courts  in  a  case  like 
this  by  an  adjudication  which  would 
depend  upon  them  for  enforcement, 
and  which  they  might  say  had  mis- 
taken the  Missouri  law." 

The  courts  have  frequently  refused 
to  entertain  jurisdiction  over  a  for- 
eign corporation  in  cases  where  the 
decree  of  the  court  cannot  be  en- 
forced. Williston  V.  Michigan,  etc.  R. 
R.,  95  Mass.  400  (1866).  Gregory  v. 
New  York,  etc.  R.  R.,  40  N.  J.  Eq. 
38  (1885),  wherfe  a  resident  stock- 
holder in  a  foreign  corporation  sought 
to  set  aside  its  lease  to  a  resident  cor- 
poration. 

1  Madden  v.  Penn,  etc.  Co.,  181  Pa. 
St.  617  (1897);  s.  c,  199  Pa.  St.  454. 
An  article  on  "Jurisdiction  over  for- 
eign corporation"  is  found  in  12  Har- 
vard Law  Review,  1  (1898). 

2  Acken  r.  Coughlin,  103  N.  Y.  1 
(1905).  A  director  in  a  West  Vir- 
ginia corporation  may  maintain  a  suit 
in  the  New  York  courts  to  hold  for- 
mer directors  liable  for  corporate 
property  which  they  have  misappro- 
priated and  wasted,  where  such  cor- 
poration has  always  had  its  principal 
business  and  principal  place  of  busi- 
ness in  New  York.  A  suit  lies  under 
the  provisions  of  the  New  York  code, 
and  also,  it  seems,  at  common  law. 
Miller    v.     Quincy,     179     N.     Y.     294 

(1904);  rev'g  Miller  r.  Barlow,  88  N. 
Y.  App.  Div.  529.  The  court  does  not 
obtain  jurisdiction  of  a  stockholder's 
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It  is  a  well-establislied  rule  of  law  tliat  a  stockholder's  suit  to 
remedy  a  wrong  done  to  the  corporation  must  be  in  behalf  of  all 
the  stockholders,  since  they  are  all  equally  interested  in  the  results 
of  the  suit.     Accordingly,   the  complainant  or  complainants  must 

suit  against  a  foreign  corporation  participating  in  declaring  the  divi- 
where  service  upon  it  is  by  service  on  dend  is  personally  liable  therefor,  and 
its  president  who  came  into  the  state,  if  the  corporation  refuses  to  bring  the 
but  not  as  representing  the  company,  action  a  stockholder  may  bring  it  in 
Grant  v.  Cananea,  etc.  Co.,  117  N.  Y.  behalf  of  himself  and  other  stock- 
App.  Div.  576  (1907).  A  New  York  holders.  Hutchinson  r.  Stadler,  85  N. 
stockholder  in  a  New  Jersey  corpora-  Y.  App.  Div.  424  (1903).  The  New 
lion,  the  officers  of  which  have  can-  York  courts  will,  at  the  instance  of 
celed  a  lease  which  it  had  with  an-  a  New  York  stockholder  in  a  New 
other  corporation  which  they  con-  Jersey  corporation,  enjoin  the  latter 
trolled,  may  bring  suit  in  New  York  from  issuing  stock  as  a  bonus  with 
to  set' aside  such  cancellation,  even  bonds  in  violation  of  the  New  Jersey 
though  the  property  is  real  estate  lo-  statute  requiring  stock  to  be  issued 
cated  in  Mexico  and  the  lessor  is  a  for  money  or  property,  even  though 
Louisiana  corporation.  Jacobs  v.  the  actual  value  of  the  stock  and 
Mexican,  etc.  Co.,  Ltd.,  104  N.  Y.  App.  bonds  so  issued  does  not  exceed  the 
Div  242  (1905).  A  New  York  court  par  value  of  the  bonds  and  the  amount 
has  power  to  appoint  a  receiver  of  received  by  the  corporation  is  the  par 
corporate  assets  within  the  state,  of  value  of  the  bonds.  The  fact  that 
a  New  Jersey  corporation,  in  a  stock-  the  company  is  in  a  failing  condition 
holder's  suit,  who  alleges  that  the  does  not  change  the  effect  of  the 
directors  have  turned  over  the  busi-  statute.  Kraft  v.  Griffon  Co.,  82  N. 
ness  to  one  of  their  number  who  is  Y.  App.  Div.  29  (1903).  An  Arizona 
winding  up  the  business  in  violation  corporation,  formed  by  consolidation, 
of  law  and  dissipating  all  the  assets,  may  maintain  in  the  New  York  courts 
Reusens  v.  Manufacturing,  etc.  Co.,  99  a  suit  against  a  director  in  one  of 
N.  Y.  App.  Div.  214  (1904).  A  receiver  the  constituent  companies,  to  cancel 
of  a  foreign  corporation  will  not  be  an  issue  of  stock  to  him,  brought 
appointed  at  the  instance  of  a  resi-  about  by  fraud  in  the  issue  of  stock 
dent  stockholder  on  allegations  that  by  the  constituent  company.  United, 
it  had  sold  treasury  stock  on  fraud-  etc.  Co.  v.  Smith,  44  N.  Y.  Misc.  Rep. 
ulent  representation  and  that  the  di-  567  (1904).  A  New  York  court  will 
rectors  had  been  guilty  of  fraud  in  not,  at  the  instance  of  a  New  York 
mismanagement  of  the  company;  and  stockholder  in  an  Arizona  mining 
that  the  assets  had  been  conveyed  to  company,  enjoin  the  company  from 
other  corporations,  parties  defendant,  transferring  its  property  in  Arizona 
and  where  tne  plaintiff  did  not  allege  and  appoint  a  receiver  thereof,  inas- 
that  he  purchased  his  stock  by  reason  much  as  such  an  injunction  will  not 
of  the  misrepresentations,  he  cannot  be  effectual  except  with  the  aid  of  the 
maintain  a  suit  to  recover  for  the  Arizona  courts,  and  the  question  in- 
benefit  of  the  corporation  the  moneys  volved  is  one  relating  to  the  internal 
paid  for  stock.  Phillips  v.  Sonora  affairs  of  the  company,  which  should 
Copi>er  Co.,  90  N.  Y.  App.  Div.  140  be  controlled  by  the  statutes  and  pub- 
(1904).  Under  the  statutes  of  New  lie  policy  of  Arizona.  The  court,  how- 
York  where  a  New  Jersey  corporation,  ever,  in  the  final  decree,  may  set  aside 
doing  business  in  New  York,  pays  divi-  illegal  sales,  even  though  the  prop- 
dends  from  the  capital  stock,  a  director  erty  is  beyond  the  jurisdiction.    Hal- 
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bring  the  suit  in  behalf  of  themselves  and  such  others  of  the  stock- 
holderti  as  care  to  come  in.^ 


lenborg  v.  Greene,  66  N.  Y.  App.  Div. 
590  (1901).  Cunningham  v.  Pell,  5 
Paige,  607  (1S3G),  holding  that  no 
personal  judgment  could  be  rendered 
against  an  absent  director  who  was 
not  personally  served.  A  non-resident 
stockholder  cannot  enjoin  a  foreign 
corporation  from  making  an  ultra 
vires  transfer  of  its  property  to  still 
another  foreign  corporation.  Small  v. 
Minneapolis,  etc.  Co.,  10  N.  Y.  Supp. 
456  (1890).  A  foreign  corporation 
cannot  sue  another  foreign  corpora- 
tion in  New  York  to  compel  a  con- 
veyance of  land  located  in  another 
state.  Cumberland,  etc.  Co.  v.  Hoff- 
man, etc.  Co.,  30  Barb.  159,  171 
(1859).  A  court  will  not  compel  a 
foreign  corporation  to  declare  a  divi- 
dend. Berford  v.  New  York  Iron 
Mine,  4  N.  Y.  Supp.  836  (1888);  Red- 
mond V.  Enfield  Mfg.  Co.,  13  Abb.  Pr. 
(N.  S.)  332  (1872).  The  holders  of 
preferred  stock  in  a  foreign  corpora- 
tion may  maintain  a  suit  in  equity 
to  compel  a  corporation  to  pay  their 
arrears  of  dividends  before  paying  any 
dividend  on  the  common  stock.  Prouty 
V.  Michigan,  etc.  R.  R.,  1  Hun,  655 
(1874).  Prouty  r.  Lake  Shore,  etc. 
R.  R.,  85  N.  Y.  273  (1881).  Board- 
man  r.  Lake  Shore,  etc.  Ry.,  84  N.  Y. 
157  (1881).  See  also  Ervin  v.  Oregon, 
etc.  Nav.  Co.,  28  Hun,  269  (1882),  35 
Hun,  544  (1885).  Fisk  r.  Chicago, 
etc.  R.  R.,  53  Barb.  513  (1868).  The 
decision  in  Howell  v.  Chicago,  etc. 
R.  R.,  51  Barb.  378  (1868),  denying 
jurisdiction  over  a  foreign  corpora- 
tion was  overruled  on  that  point  in 
Prouty  r.  Michigan,  etc.  R.  R.,  1  Hun, 
655    (1874). 

1  Wickersham  v.  Crittenden,  93  Cal. 
17  (1892);  Wallworth  r.  Holt,  4  Myl. 
&  C.  619  (1840);  Taylor  v.  Salmon, 
4  Myl.  &  C.  134  (1838),  on  the  ground 
'"that  where  the  parties  interested  are 
numerous,  and  the  suit  is  for  an  ob- 
ject common  to  them  all,  some  of  the 


body  may  maintain  a  bill  on  behalf 
of  themselves  and  of  the  others;"  Ba- 
nian V.  Rufford,  1  Sim.  (N.  S.)  550 
(1851);  s.  c,  6  Eng.  L.  &  Eq.  106; 
Baldwin  v.  Lawrence,  2  Sim.  &  S.  18 
(1824);  Bromley  v.  Smith,  1  Sim.  8 
(1826);  White  v.  Carmarthen,  etc. 
Ry.,  1  Hem.  &  M.  786  (1863);  Bailey 
17.  Birkenhead,  etc.  Ry.,  12  Beav.  433 
(1850) ;  Preston  v.  Grand  Collier  Dock 
Co.,  11  Sim.  327  (1840);  Winsor  v. 
Bailey,  55  N.  H.  218  (1875);  Blatch- 
ford  V.  Ross,  54  Barb.  42  (1869) ;  Cun- 
ningham v.  Pell,  5  Paige,  607  (1836); 
Fawcett  v.  Laurie,  1  Dr.  &  Sm.  192 
(1860);  March  v.  Eastern  R.  R.,  40 
N.  H.  548  (1860);  s.  c,  43  N.  H.  515; 
Whitney  v.  Mayo,  15  111.  251  (1853); 
Bethune  v.  Wells,  94  Ga.  486  (1894). 
See  Cass  v.  Ottawa,  etc.  Co.,  22  Grant 
(U.  C),  512  (1875),  and  Hoole  v. 
Great  Western  Ry.,  L.  R.  3  Ch.  App. 
262  (1867),  to  the  effect  that  the  rule 
is  otherwise  as  regards  ultra  vires 
acts.  If  the  allegations  show  that  the 
suit  is  in  behalf  of  all,  th'e  omission 
of  a  direct  allegation  to  that  effect 
may  not  be  fatal.  FljTin  v.  Brooklyn, 
etc.  R.  R.,  9  N.  Y.  App.  Div.  269 
(1896);  aff'd,  158  N.  Y.  493,  but  this 
suit  failed  on  another  ground.  Of 
course,  if  all  the  stockholders  are 
made  parties,  there  is  no  need  of  the 
suit  being  brought  in  behalf  of  others 
who  may  choose  to  come  in.  Rogers 
V.  Lafayette  Agric.  Works,  52  lud. 
296  (1875).  Cf.  Bengley  v.  Wheeler, 
45  Mich.  493  (1881).  Stockholders 
should  not  be  joined  as  parties  de- 
fendant and  the  fact  that  all  of  them 
are  joined  does  not  obviate  the  ne- 
cessity of  alleging  that  the  suit,  which 
was  against  the  president  to  account 
for  funds  misappropriated  by  him,  was 
brought  in  behalf  of  all  the  stockhold- 
ers. The  court  in  such  a  case  will 
not  order  a  distribution  of  the  pro- 
ceeds of  the  suit.  McCroa  r.  McClena- 
han,   114  N.  Y.  App.  Div.   70    (1906). 
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There  lias  been  consideraule  controversy  as  to  whether  a  suit  to 
hold  directors  liable  for  fraud,  negligence,  or  ultra  vires  acts  should 
be  at  law  or  in  equity.  The  well-established  rule  is  that  such  a  suit, 
when  brought  by  a  stockholder,  should  be  in  equity,  inasmuch  as  it  is 
in  the  nature  of  an  accounting  or  the  prevention  of  illegal  acts.     A 


A  director's  liability  at  common  law 
in    a   national   bank   for   mismanage- 
ment or  misfeasance  can  be  recovered 
only  by  the  bank   or  for  tbe  benefit 
of   all   stockholders.     Yates  v.   Jones 
Nat.  Bank,  105  N.  W.  Rep.  287   (Neb. 
1905).     A  stockholder,  who  with  the 
creditors  and  bondholders  of   a  com- 
pany  deposits  his    securities   with    a 
reorganization     committee,     under    a 
plan   by   which   they   are   to    form   a 
new    corporation    to    take    over    the 
property,   may   hold   them   liable    for 
bad    faith,    and    his    suit   may   be    in 
behalf  of  himself  and  other  depositors. 
Mawhinney  v.  Bliss,  117   N.  Y.  App. 
Div.  255   (1907);   aff'd,  189  N.  Y.  501. 
Several    stockholders    may    join    in 
bringing  the  suit.    Marie  v.  Garrison, 
83  N.  Y.  14  (1880) ;  followed  in  s.  c,  13 
Abb.    N.   C.    210.      The   bill    must   be 
filed  in  behalf  of  all.     Jefferson,  etc. 
Bank  V.  Francis,  115  Ala.  317  (1898). 
A  stockholder  in  one  railroad  corpo- 
ration cannot  maintain  a  suit  at  law 
against   another   railroad   corporation 
for   damages   to  his   shares   of   stock 
on  account  of  the  latter  railroad  cor- 
poration   owning    a   majority    of   the 
stock  of  the  former  and  so  managing 
the   former   as  to   cause   a   mortgage 
to  be   foreclosed,  resulting  in  a  pur- 
chase  of   the  property  by   the  latier 
railroad  corporation.     Niles  v.   N.  Y. 
etc.   R.   R.,   35   N.   Y.   Misc.   Rep.   69 
(1901);  aff'd,  69  N.  Y.  App.  Div.  144 
(1902) ;  176  N.  Y.  119.    A  stockholder 
caanot  maintain  a  suit  to  compel  an- 
other  corporation    to    accept    a    deed 
of  land  from  his  corporation  and  issue 
stock   in    payment  therefor,   the   suit 
being  not  in  behalf  of  the  corporation, 
but   in    his   own   behalf.      Collier   v. 
Deering,    etc.   Assoc,    66    S.   W.   Rep. 
183    (Ky.  1902).     A  suit  by  a  stock- 
holder against  the  directors   to   hold 


them  liable  for  violating  the  national 
bank  act  must  be  for  the  benefit  of 
the  corporation.     Zinn  v.   Baxter,   65 
Ohio    St.    341    (1901).     A   suit   by   a 
stockholder    to    set    aside    an    illegal 
transfer  of  the  corporate  property  can- 
not  at   the    same    time    ask    for   the 
treble  damages  given  by  the  anti-trust 
act  of  congress  of  July  2,  1890.     Such 
a  suit   is   multifarious,    inasmuch  as 
the  treble  damages  would  go  t9  the 
plaintiff,  while  the  damages  generally 
would  belong  to  the  corporation.  Met- 
calf  V.   American,  etc.   Co.,    108   Fed. 
Rep.  909   (1901).    A  contract  between 
the  owner  of  property  and  a  promoter 
by   which  the  former   agrees   to  sell 
his  property  to  a  corporation   to  be 
formed  by  the  latter,  with  a  specified 
capital  stock,  cannot,  a  year  after  the 
transaction  has  been   carried  out,   be 
made  the  basis  of  a  suit  in  equity  to 
compel  the  promoter  to  cancel  exces- 
sive  stock  which  was   issued   to   the 
promoter,   there   being   no    allegation 
that  the  promoter  still  had  the  stock. 
The  remedy  of  the  vendor  is  at  law. 
Even  though  several  vendors  to  the 
corporation  had  a  similar  claim,  yet 
one  of  them  cannot   file  such  a  bill 
in   equity   in   behalf   of   himself   and 
others.    Brehm  v.  Sperry,  92  Md.  378 
(1901).     An    agreement   between    an 
improvement  company  and  purchasers 
of  lots  that  the  profits  will   be  used 
for  certain  improvements  may  be  en- 
forced by  one  lot  purchaser  in  behalf 
of  all.    Whiting  v.  Elmira,  etc.  Assoc, 
45    N.   Y.   App.    Div.    349    (1899).     A 
stockholder  may  hold  liable  in  dam- 
ages  a   person    who   has   broken   his 
agreement  to  loan  money  to  the  cor- 
poration,   the    consideration    of    such 
agreement  having  been  furnished  by 
the    stockholder.      But    if    the    agree- 
ment   did    not   provide   for    any   par- 
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suit  at  law  is  not  the  proper  remedy.^      In  such  suit  in  equity  the 

ticular  duration  of  the  loan,  only  ulently  diverted  except  by  a  suit  in 
nominal  damages  can  be  recovered,  equity.  Under  the  statutes  of  New 
Kelly  V.  Fahrney,  97  Fed.  Rep.  176  York  an  attachment  cannot  be  ob- 
(1899).  As  to  intervention  by  others,  tained  in  a  suit  in  equity.  Shiel  v. 
see  §  222,  supra,  and  §§  735,  748,  848,  Patrick,  59  Fed.  Rep.  992  (1894).  The 
infra.  stockholder's  action  may  be  in  the 
1  The  leading  case  on  this  point  is  nature  of  a  suit  in  equity  for  con- 
Smith  r.  Hurd,  53  Mass.  371  (1847),  spiracy.  Fox  v.  Hale,  etc.  Co.,  108 
the  court  saying:  "An  injury  done  Cal.  369,  475,  478  (1895).  Where  only 
to  the  stock  and  capital  by  negligence  a  money  judgment  is  sought  by  a  mi- 
or  defeasance  is  not  an  injury  to  nority  stockholder  against  directors 
such  separate  interest,  but  to  the  for  incurring  debts  and  allowing  the 
whole  body  of  stockholders  in  com-  corporate  property  to  be  sold  on  exe- 
mon."  Brinckerhoff  v.  Bostwick,  88  cution,  the  directors  being  personally 
N.  Y.  52  (1882);  s.  c,  105  N.  Y.  567;  interested     in     the     contracts     under 


Craig  r.  Gregg,  83  Pa.  St.  19  (1876); 
Eldred  v.  Ripley,  97  111.  App.  503 
(1901).     To  same  effect,  Allen  i\  Cur- 


"which  the  work  was  done,  a  court  of 
equity  has  no  jurisdiction,  there  not 
being  involved   any   discovery   or  ac- 


tis,  26  Conn.  456    (1857).     Deveny   v.  counting  or  setting  aside  of  the  sale 

Hart  Coal  Co.,  60  S.  E.  Rep.  789   (W.  or  judgment.     The  mere  fact  that  the 

Va.  1908).    In  a  suit  by  a  stockholder  contract  made   by   the   directors  was 

to  hold  liable  for  fraud  another  cor-  voidable  is  no   ground  for  the  court 

poration  that  owns  a  majority  of  the  of  equity   interfering  in  the  absence 

stock  of  his  corporation,  and  has  di-  of   conspiracy    or    fraud.      Godfrey    v. 

verted  its  business  so  that  it  became  McConnell,  151  Fed.  Rep.  783  (1906). 

insolvent,  the  suit  must  be  in  equity.  The  stockholder's  remedy  is  in  equity, 

and    his   corporation    is    a    necessary  even   though  the  suit  if  it  had  been 

party    defendant.      A    direct    suit    at  brought    by    the    corporation     would 

law  will  not  lie.     Niles  v.  N.  Y.  etc.  have  been  at  law,  but  by  order  of  the 

R.  R.,  69  N.  Y.  App.  Div.  144   (1902),  court  issues  may  be  framed  for  trial 

and    aff'd,   176   N.   Y.    119.     "A   fatal  by  jury.    People  v.  Equitable,  etc.  Soc, 

defect  in  the  plaintiff's  petition,  both  124   N.   Y.  App.   Div.  714    (190S).     A 

original  and  amended,  is  that  it  seeks  stockholder  cannot  sue  a  director  at 

no  recovery  in  behalf  of  the  corpora-  law    for    damages    for    injuring    his 

tion,   but  seeks  a   direct  recovery  of  stock.     Eldred  v.  Ripley,  97  111.  App. 

damages  for  the  plaintiff  individually.  Rep.    503     (1901).      Where    a    stock- 

the  case  stated  not  entitling  him   to  holder  brings  a  suit  at  law  against  a 

such  a  recovery."    Evans  v.  Brandon,  board   of  directors   for  negligence  in 

53  Tex.  56   (1880);   Kent  r.  Jackson,  allowing    the    cashier    to    wreck    the 

2    De   G.,   M.    &   G.    49    (1852).     An  bank,  the  directors  having  been  such 

action  at  law  does  not  lie  at  the  in-  for  different  periods  of  time,  there  is 

stance  of  a  stockholder  against  a  di-  a    misjoinder    of    causes    of    action, 

rector  for  mismanagement  of  the  cor-  Sayles  v.  White,  18  N.  Y.  App.   Div. 

poration.     Howe  v.   Barney,   45   Fed.  590   (1897).     A  stockholder's  remedy 

Rep.     068     (1891).      A    stockholder's  against  directors  for  negligence  is  in 

remedy  for  wilful  waste  on  the  part  equity.     Bloom  v.  National,  etc.  Loan 

of   a   director   is   in   equity,   and   not  Co.,    81   Hun,    120    (1894);    aff'd,    152 


at  law.  Hirsh  v.  Jones,  56  Fed.  Rep. 
137  (1893).  A  stockholder  of  a  dis- 
solved corporation   cannot  reach  cor- 


N.  Y.  114.  The  stockholder's  remedy 
is  not  at  law,  although  money  of  the 
corporation    misappropriated    by    the 


porate  assets  which  have  been  fraud-    defendant   constitutes   all    the   assets 
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defendant  cannot  demand  a  trial  by  jury  as  a  matter  of  riglit.^  A 
stociliolder  cannot  maintain  a  suit  against  tlie  directors  for  damages 
resulting  from  a  conspiracy  to  wreck  tlie  corporation,  inasmuch  as  a 
request  to  the  corporation  to  bring  such  suit  is  first  necessary  and  the 
damages,  if  recorered,  belong  to  the  corporation.^ 


of  the  corporation.  Thompson  r. 
Stanlev,  20  N.  Y.  Supp.  317  (1S92); 
afTd,  73  Hun.  24S;  147  N.  Y.  713.  The 
suit  is  in  equity  and  will  not  he  con- 
strued as  a  suit  for  dissolution.  Wat- 
kins  r.  Watkins,  etc.  Co.,  11  N.  Y. 
App.  DiT.  517  (1S96).  A  contract  be- 
tween a  stockholder  and  a  third  per- 
son, by  which  the  third  person  is  to 
be  made  a  director,  and  agrees  to  de- 
TOte  his  time  and  attention  to  the 
business,  and  develop  the  property, 
and  procure  the  construction  of  a  rail- 
road, and  cause  various  lots  of  land 
owned  by  the  corporation  to  be  sold, 
will  not  sustain  an  action  at  law  for 
damages  by  the  stockholder  for  breach 
of  the  contract.  An  action  in  such 
a  case  may  be  maintained  only  by  the 
corporation  or  by  the  stockholder  in 
its  behalf.  So  far  as  the  contract  in- 
control  the  action  of  the 
directors,  it  was  illegal. 
Flannagan,  19  N.  Y.  Supp. 
A  stockholder's  remedy 
to  restore  land  to  the  corporation,  he 
claiming  that  the  land  was  sold  under 
a  mortgage  which  did  not  cover  such 
land,  is  at  law  and  not  in  equity,  al- 
though he  might  have  a  receiver  ap- 
pointed to  recover  the  land.  Knevals 
r.  Florida,  etc.  R.  R.,  66  Fed.  Rep.  224 
(1894).  See,  in  general,  Gardiner  r. 
Pollard,  10  Bosw.  674  (1863);  Craig 
r.  Gregg,  83  Pa.  St  19  (1876);  and 
see  §  701,  supra.  This  principle  of 
law  is  assumed  in  nearly  all  the  cases 
cited  in  Part  IV  of  this  work.  In  a 
complicated     case    equity    will    take 


tended   to 

board  of 
Kountze  r 
S3    (1892) 


jurisdiction  of  a  suit  to  hold  a  presi- 
dent liable  for  misappropriating 
funds.  Warner  r.  McMullin,  131  Pa, 
St.  370  (1890).  A  vendee  sued  for 
the  price  of  stock  cannot  set  up  that 
the  plaintiff  vendor  had  negligently 
managed  the  corporation  and  misap- 
propriated its  assets.  Mealey  v.  Nick- 
erson.  44  Minn.  430  (1890).  In  Priest 
r.  White,  89  Mo.  609  (1886),  an  action 
at  law  by  a  corporate  creditor  for  fraud 
and  deceit  failed.  In  Kimmel  r.  Stoner, 
18  Pa.  St.  155  (1S51),  and  Kimmell 
r.  Geeting,  2  Grant  (Pa),  Cas.  125 
(1853),  where  the  corporation,  through 
its  directors,  ordered  an  agent  to  pur- 
chase for  the  corporation  certain 
shares  of  its  stock  which  the  state 
was  about  to  sell,  and  after  the  pur- 
chase the  directors  divided  it  among 
themselves,  it  was  held  that  a  stock- 
holder could  sue  such  director  in  an 
action  on  the  case  and  obtain  dam- 
ages for  the  proportionate  loss  sus- 
tained by  himself.  See  also  §§157, 
355,  651,  supra,  and  |  747,  infra.  Cf. 
Quincy  r.  Steel,  120  U.  S.  241 
(1887). 

A  director's  liability  at  common  law 
in  a  national  bank  for  mismanage- 
ment or  misfeasance  can  be  enforced 
only  by  the  bank  or  for  the  benefit 
of  all  stockholders.  Yates  r.  Jones 
Nat  Bank,  105  N.  W.  Rep.  287  (Neb. 
1905).  In  Hanley  r.  Balch,  94  Mich. 
315  (1892),  a  stockholder  sustained 
an  action  at  law  for  damages  against 
another  stockholder  who  had  wrecked 
the    corpcraticn    and    bought    in    the 


1  Brinckerhoff  r.  Bostwick,  105  N. 
Y-  567  (1887);  MacNaughton  r.  Os- 
good, 114  N.  Y.  574  (1889 J.  Cf.  People 
c.  State  Treasurer,  24  Mich.  468 
(1872).     See  also  f  701,  svpra. 

7  Niles  r.  N.  Y^  etc.  R,  R-,  176  N.  Y. 


119  (1903).  A  stockholder  cannot 
maintain  an  action  at  law  against  out- 
side parties  for  conspiracy  to  injure 
and  ruin  the  corporation.  Converse 
r.  United,  etc.  Co.,  185  Mass.  422 
(1904), 
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Where,  however,  the  corporation  it^f  sues  its  directors  for  neg- 
lect of  duty,  the  action  is  at  law.*  An  action  by  a  receiver  against 
directors  for  negligence  should  also  be  at  law,  and  there  most  be  a 
separate  suit  against  each  director.-  Money  or  property  recovered 
from  directors  or  third  persons,  in  a  suit  in  equity  instituted  by  a 
stockholder  in  behalf  of  all  the  stockholders,  belongs  to  all  the  stock- 
holders and  not  to  the  complaining  stockholder.  It  goes  to  the 
corporation.'     The  decree  must  be  for  the  benefit  of  the  corpora- 


propertj  in  violation  of  an  agreement 
to  carry  along  the  corporate  debt.    In 
a  suit  at  lair  against  corporate  offi- 
cers   for   damages  for  wrecking   the 
corporation    by   creating   false   debts 
and   causing  all  the  property  to  be 
applied  to  their  payment,  the  proceed- 
ings by  which  the  property  was  so 
applied  most  be  fully  set  forth.    Cot- 
trell    r.    Tenney,    48    Fed.    Rep     '1- 
(1S92).     A  pledgor  of  stock  Ci.i:i 
in  a  snit  brought  by  one  of  his  cred- 
itors to  reach  the  equity  in  a  pledge, 
raise  an  issue  as  to  the  mismanage- 
ment  of   the  corporation.     McMuUen 
r.  Ritchie,  57  Fed.  Rep.  104   (1893). 
In  Ritchie  r.  McMuIlen,  19  Fed.  Rep. 
522    (1897),  the  court  held  that  if  a 
pledgee,  being  in  control  of  the  cor- 
poration, reftises  to  develop  the  prop- 
erty and   to   accept  subsidies  which 
are    offered,    and    to    accept    profits 
under  a  contract  which  are  possible, 
and  to  sell  the  property  at  a  large 
price,  all  for  the  purpose  of  depredat- 
ing the  pledged  stock  and  thus  obtain 
the  stock  himself,  the  pledgor  may  call 
the  pledgee  to  account  for  the  loss 
suffered    from    this    conspiracy    and 
wrong.    The  court  held  also  that,  al- 
though  the  damage  was  directly   to 
the  corporation,  yet  that  indirectly  it 
was  a  damage  to  the  pledgor,  and  that 
hence  the  pledgor  could  sue  in  his  own 
behalf  alone,  and  that  the  measure  of 
damage  is  the  difference  between  the 
market  value  at  the  time  of  suit  and 
what  it  would  have  been  if  the  ccm- 
spiracy  had  not  been  set  on  foot.    The 
court  held,  however,  in  the  case  be- 
fore it.  that  the  proofs  did  not  sustain 
the  allegations. 


1  See  I  701,  sup-:     T^    -  resident  of 
an  insurance  ccr  -}..-■■    :e  hrfd 

personally  liable  sed 

by  him  for  politf-.  :_so 

moneys     expended     on     ir 
agency  contracts  with  mem': 
family,  an«f  'he  complaint  i:_ 
".-s.:  It  t  'i-r  caused  the  ei     : 
'-'  't^:     l:;       ::owed  it,  a 
■  ;■  -.-r  ;  :-it^jij  itself  is  at  ^-jt.    j*!;;- 
--1    -:-.:.   Cto.  r.  McCurdy,  118  X    T 
App.  Div.  815  (190f);  Matoal,  -: 
fn  MeCoidy,  US  N.  Y.  App.  D: 
(1907).    Where.  howev«,  the    .:.l;- 
actions  cover  thirteen  years,  the  : ;  :ii- 
plaint  may  be  ordered  to  be  made  n :  r  e 
definite  and  certain.    Mutoal,  e: 
r.  McCuTdy,  118  N.  Y.  A?p.  Di       :.: 
(1907).     At  the  same  U~r   .ie       ii 
pany  may  mainfaiii  as;:.".     ::   -.    .::j 
to  compel  him  to  accoon:  : : :  i_  :  .     - 
paid  out  through  false  an i  i-i.i :  ^ 
bills  and  vouchers  and  :':r    :l.  ." 
purposes,   the    d^alls    :f    — i:::i    -.l- 
company  does  not  kno^.    M  _-   : 
Co.  r.  MoCnrdy,  118  N.  T.  .^ 
823    (1907).     So  also  the  vic&presi- 
dent,  whose  duty  it  was  to  approve 
disbursements  and  who  knowin^y  or 
negligently  allowed  illegal  payments, 
is  personally  liable.    Mutual,  etc  Co. 
r.  Grannis,  118  X.  Y.  App.  Dir.  S30 
(1907). 
3  See  §  701.  tupra. 
3  The  proceeds  of  the  snit  go  to  the 
corporation.    Howe  r.  Barney.  45  Fed. 
Rep.   668    (1S91).     The  results  of  a 
stockholder's  suit  against  the  direct- 
ors for  n^;ligenoe  belong  to  the  cor- 
poration, and  not  to  him.    Wallace  c;. 
Lincoln    Sar.    Bank,    89    Tenn.    630 
(1891).    The  proceeds  of  the  suit  be- 
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tion  and  not  for  tlie  comj)lainant  stockholders.^  Damages  cannot  be 
awarded  to  the  complaining  minority  stockholders  for  the  depre- 
ciation in  valne  of  their  stock,  because  the  damage  was  to  the  corpo- 
ration, and  the  stockholders  having  several  interests  cannot  join  in 
such  an  action.^     Where,  however,  an  illegal  salary  has  been  paid, 

long  to  the  corporation.  An  agree-  and  for  the  benefit  of  the  corporation, 
ment  that  the  attorneys  shall  have  a  Brewster  v.  Hatch,  122  N.  Y.  349 
contingent  fee  is  good  where  all  the  (1890).  Where  a  stockholders'  suit 
stockholders  stood  by  and  allowed  the  enjoining  illegal  taxation  is  success- 
work  to  go  on.  Davis  v.  Gemmell,  73  ful,  the  purchaser  of  the  property  of 
Md.  530  (1891).  As  to  the  attorney's  the  corporation  at  a  foreclosure  sale 
fees  in  such  a  suit,  see  §  879,  infra,  succeeds  to  the  benefit  of  that  suit, 
Mismanagement  by  directors  gives  a  and  may  refuse  to  pay  the  tax.  Secor 
right  of  action  to  the  corporation  or  v.  Singleton,  41  Fed.  Rep.  725   (1890). 


stockholder  for  its  benefit,  but  not 
to  a  stockholder  for  damages  to  him 
individually.  McMullen  v.  Ritchie,  64 
Fed.  Rep.  253  (1894).  The  results  of 
the  suit  belong  to  the  corporation. 
Grant  v.  Lookout  Mountain  Top  Co., 
93  Tenn.  691  (1894).  The  judgment 
is  for  the  benefit  of  the  corporation, 
and  a  receiver  may  be  appointed  to 
collect  and  distribute  it.  Fox  v.  Hale, 
etc.  Co.,  108  Cal.  475  (1895).  Moneys 
recovered  in  a  stockholder's  suit  be- 
long to  the  corporation,  and  not  to 
him.  Thompson  r.  Stanley,  20  N.  Y. 
Supp.  317  (1892);  aff'd,  73  Hun,  248; 
147  N.  Y.  713.  Where  a  stockholder 
sues  directors  and  also  parties  to 
whom  the  directors  have  illegally 
transferred  property,  and  asks  for  a 
personal  judgment  in  his  own  behalf, 
the  complaint  is  multifarious.  Scharf 
V.  Warren-Scharf,  etc.  Co.,  5  N.  Y. 
App.  Div.  439  (1896).  The  complain- 
ing stockholder  cannot  ask  for  his 
share  of  the  property  or  money  in- 
volved. Pratt  V.  Bacon,  27  Mass.  123 
(1830).  That  the  money  or  property 
recovered  belongs  to  the  corporation, 
see  Evans  v.  Brandon,  53  Tex.  50 
(18S0);  Dewing  r.  Perdicaries,  96  U. 
S.  193,  198  (1877);  Smith  v.  Poor, 
40  Me.  415  (1855);  Carter  v.  Ford, 
etc.  Co.,  85  Ind.  180  (1882).  A  plain- 
tiff may  upon  the  trial  be  compelled 
to  elect  whether  he  sues  to  hold  the 


A  stockholder  in  an  English  holding 
corporation,  which  owns  all  the  stock 
of  an  Illinois  corporation,  cannot 
maintain  a  bill  to  have  the  English 
corporation  declared  fraudulent  and 
a  dummy,  and  that  the  property  of 
the  Illinois  corporation  be  declared 
joint  property  of  the  stockholders  in 
the  English  corporation.  Terry  v. 
Chicago  Packing  &  Provision  Co.,  105 
111.  App.  Rep.  683  (1903).  Where  two 
companies  are  consolidated  this  is 
practically  a  dissolution  of  the  old 
companies  and  hence  a  stockholder  in 
one  of  them  may  bring  a  suit  in 
equity  to  have  the  value  of  his  stock 
determined  and  insist  upon  payment 
therefor  in  cash.  Barnett  v.  Phila- 
delphia, etc.  Co.,  67  Atl.  Rep.  912 
(Pa.  1907),  the  court  following  Lau- 
man  v.  Lebanon  Valley  R.  R.  Co.,  30 
Pa.  42. 

1  Landis  v.  Sea  Isle,  etc,  Co.,  53  N. 
J.  Eq.  654   (1896). 

2  Loewenstein  v.  Diamond,  etc.  Co., 
94  N.  Y.  App.  Div.  383  (1904).  A 
stockholder  who  has  sold  his  stock 
cannot  hold  the  directors  liable  in  an 
action  at  law  for  damages  for  manag- 
ing the  corporation  so  as  to  decrease 
the  value  of  his  stock.  Wells  v.  Dane, 
101  Me.  67  (1905).  Even  though  a 
bank  which  in  accordance  with  the 
statute  has  paid  taxes  in  behalf  of  its 
stockholders,    has    not    deducted    the 


promoters  liable  for  fraud,  or  whether    same  from  dividends  as  it  should  have 
he  sues  in  behalf  of  all  stockholders    done,  a  stockholder  who  has  paid  his 
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with  the  consent  of  a  majority  of  the  stocldiolJcrs,  and  a  minority 
stoclcholdcr  files  a  bill  to  compel  repayment,  the  court  may  order  the 
repayment  to  dissenting  stockliolders  of  such  part  of  the  salary  as 
they  would  get  if  the  whole  salary  was  repaid  to  the  corporation  and 
a  dividend  made.^      The  supreme  court  of  Massachusetts  has  held 

tax  cannot  hold  the  bank  liable  for  his  I.   146    (1895),   where   illegal   salaries 
proportion  of  the  taxes  not  collected  had  been  paid,  the  court  ordered  the 
by  the  bank  from  other  stockholders,  guilty   parties  to   pay   to   each   stock- 
Kennedy  V.  Citizens'  Nat.  Bank,  128  holder  his  proportionate  part  of  the 
Iowa,  561    (1905).    In  the  case  Dud-  money.     The  court  may   treat  an   il- 
ley   V.   Armenia   Ins.    Co.,    115   N.   Y.  legal  salary  as  in  the  nature  of  a  fund 
App.  Div.  380  (1906),  it  was  held  that  on  which  a  dividend  is  declared,  and 
a   stockholder  who  with  other  stock-  hence    may    order    it    repaid    to    the 
holders  pledged  his  stock  to  secure  a  stockholders  proportionately.     Adams 
debt  from  the  corporation,  and  whose  r.    Burke,     102     111.    App.    Rep.    148 
stock  was   sold  out  for  the  non-pay-  (1902);  aff'd,  201  111.  395.    In  holding 
ment    of   the    debt,    cannot   hold    the  the  president  liable  for  an  illegal  sal- 
pledgee     liable     in     damages,     even  ary  the  court  should  not  order  repay- 
though    he    charges    that    the    latter  ment     direct     to     the     stockholders, 
wrecked  tne  corporation  and  thereby  Chicago,    etc.    Co.    v.    Boggiano,    202 
rendered  the  stock  valueless,  the  de-  111.  312    (1903).     Stockholders  should 
cision  being  based  on  the  theory  that  not   be   joined   as   parties    defendant, 
the  depreciation  in  the  value  of  the  and   the   fact   that    all    of   them    are 
stock  was  due  to  a  wrong  perpetrated  joined  does  not  obviate  the  necessity 
upon  the  corporation,  for  which  the  of  alleging  that  the  suit,  which  was 
remedy  in  the  first  instance  was  with  against  the  president  to  account  for 
the  corporation.     A  manager  who  is  funds   misappropriated   by   him,   was 
forced   to    resign   and    sell    his   stock  brought   in   behalf   of   all    the   stock- 
because  the  corporation  has  been  de-  holders.    The  court  in  such  a  case  will 
frauded  by  other  parties,  cannot  hold  not  order  a   distribution  of  the  pro- 
such  other  parties  liable  for  the  depre-  ceeds    of    the    suit.      McCrea    v.    Mc- 
ciation  in  the  value  of  the  stock  or  for  Clenahan,    114    N.    Y.    App.    Div.    70 
his  proportion  of  the  amount  out  of  (1906).     In    a    suit    by    a    minority 
which  they  had  defrauded  the  corpora-  stockholder  to  set  aside  a  consolida- 
tion,  nor   for   damages   from   his  en-  tion  because  the  majority  of  the  stock- 
forced  resignation  and  injury  to  rep-  holders  own  the  other  company  and 
utation.     Ninneman  v.  Fox,  43  Wash,  made  an  unfair  contract  of  consolida- 
43   (1906).     The  suit  must  be  for  the  tion,   the  guilty   directors  and  stock- 
benefit  of  the  corporation  and  not  of  holders  are  proper  parties  defendant, 
the    stockholders    direct,      Hearst    v.  and  their  joinder  does  not  make  the 
Putnam,  etc.  Co.,  28  Utah,  184  (1904).  bill   multifarious.      The   suit   may   bo 
In  dismissing  a  minority  stockholders'  in   equity.     Instead    of  setting   aside 
suit  in  equity,   the  court  may  do  so  the   transaction    the   court  may   give 
without  prejudice  to  an  action  at  law  complainant   the   value   of   his  stock, 
by    him    for   the   value   of   the   stock  Jones  v.  Missouri,  etc.  Co.,   144   Fed. 


at  the  time  of  the  consolidation  which 
he  complains  of.  Beling  r.  American, 
etc.  Co.,  65  Atl.  Rep.  725  (N.  J. 
1907). 


Rep.  765  (1906).  Where  a  trustee 
holding  stock  votes  himself  into  ofBce 
and  illegally  votes  to  himself  a  large 
salary,  the  cestuis  que  trust  may  in 


1  Brcwn   v.   De  Young.   167    111.   549    a  suit  for  his  removal  ask  also  that 
(1897).     In  Eaton  r.  Robinson,  19  R.    he  account  to  such  cestuis  que  trust 


(153) 
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that  in  order  to  avoid  circuity  of  action  reimbursement  may  be  made 
to  the  individual  stockholders,  instead  of  to  the  corj)oration,  if  the 
exigencies  of  the  case  require  it.^ 

§735.  Parties  plaintiff — Who  may  bring  the  suit — Unregis- 
tered transferees —  Trustees — Pledgees  —  Stock  that  has  voted  in 
favor  of  the  act  —  Small  stockholders  —  Corporate  creditors  — 
Receiver. — Ordinarily,  a  suit  herein  is  instituted  by  one  or  more 
stockholders  who  are  registered  as  such  on  the  corporate  books. 
It  has  been  held,  however,  that  the  suit  may  be  brought  by  a  pur- 
chaser of  a  certificate  of  stock  who  has  not  as  yet  obtained  a  reg- 
istry thereof  in  the  corporate  books.^     A  stockholder  in  a  corpora- 


for  sucli  salary.  Elias  v.  Schweyer, 
27  N.  Y.  App.  Div.  69  (1898).  A 
stockholder  cannot  sue  at  law  for  his 
proportionate  part  of  illegal  salaries 
paid  to  officers.  Rafferty  v.  Donnelly, 
197  Pa.  St.  423  (1900).  Where  a 
corporation  has  been  dissolved  and  its 
debts  paid  and  ten  per  cent,  of  its 
stockholders  complain  of  a  fraud  of 
the  directors,  which  the  other  ninety 
per  cent,  do  not  complain  of,  the 
court  may  order  the  directors  to  pay 
to  such  ten  per  cent.,  ten  per  cent,  of 
the  amount  for  which  the  directors 
are  liable.  Spauldiug  v.  North  Mil- 
waukee, etc.  Co.,  106  Wis.  481  (1900). 
Where  parties  who  suppose  they  own 
a  timber  tract  worth  $500,000  sell 
the  same  to  a  corporation  for  $500,- 
000  full-paid  stock,  and  it  afterwards 
transpires  that  their  title  is  defective 
as  to  a  part  of  the  property,  and  the 
corporation,  in  order  to  perfect  the 
title,  pays  out  $215,000,  although  the 
stock  actually  issued  for  that  part  of 
the  property  was  only  $55,000,  the 
parties  to  whom  the  stock  was  so  is- 
sued are  liable  only  for  the  $55,000, 
especially  where  a  settlement  has 
been  made  with  some  of  them  on  that 
basis.  A  contract  between  the  origi- 
nal parties  by  which  some  guaranteed 
others  against  liability  on  account  of 
any  defects  in  the  title  cannot  be  en- 
forced by  the  corporation,  and  hence 
cannot  be  made  the  basis  of  the  meas- 
ure of  damages.  On  the  other  hand, 
the   parties   receiving  the   $55,000    or 


stock  cannot  return  it  and  avoid  lia- 
bility on  the  ground  that  the  con- 
sideration for  the  issue  of  the  stock 
had  failed.  If  the  stockholders  are 
few  in  number,  the  court  may  decree 
payment  directly  to  the  stockholders 
who  complain,  and  directly  to  such  of 
the  stockholders  who  are  entitled  to 
participate  in  the  distribution  of  the 
$55,000.  Jenkins  v.  Bradley,  104  Wis. 
540  (1899).  CA  125  N.  Y.  App.  Div.  881. 

1  "Von  Arnim  v.  American  Tube- 
works,  188  Mass.  515  (1905).  In  the 
case  Clements  v.  Bowes,  17  Sim.  167 
(1852) ;  s.  c,  1  Drew,  684,  the  plaintiff 
stockholders  sued  to  compel  parties  to 
pay  to  them  direct  corporate  funds 
which  the  defendants  had  taken. 

2  Bagshaw  v.  Eastern  Union  Ry.,  7 
Hare,  114  (1849) ;  aff'd,  13  L.  J.  (Ch.) 
410.  Great  Western  Ry.  v.  Rushout, 
5  De  G.  &  Sm.  290  (1852);  Ervin  v. 
Oregon,  etc.  Nav.  Co.,  28  Hun,  269 
(1882);  Parrott  v.  Byers,  40  Cal.  614 
(1871).  Cf.  Landes  v.  Globe,  etc.  Co., 
73  Ga.  176  (1884),  where  a  stock- 
holder had  not  paid  his  subscription; 
Mills  V.  Northern  Ry.,  L.  R.  5  Ch.  621 
(1870),  a  gmrre.  An  unregistered 
holder  of  stock  may,  in  a  suit  to  hold 
the  directors  liable  for  a  fraud,  ask 
that  the  corporation  transfer  the  stock 
on  the  books.  Kingston  v.  Mont- 
gomery, 97  S.  W.  Rep.  202  (Mo.  1906). 
An  unregistered  holder  of  stock  may 
maintain  a  suit  in  equity  to  have  a 
receiver  appointed  on  the  ground  that 
the  company  is  insolvent.     Reinhardt 
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tion  wliich  owtis  stock  in  another  corporation  may  file  a  bill  to 
enjoin  an  ultra  vires  act  of  the  latter.^  StockJiolders  who  are  dis- 
qualified from  participating  in  the  suit  should  not  be  joined  as  par- 
ties plaintiff.^ 


V.  Interstate,  etc.  Co.,  63  Atl.  Rep.  1097 
(N.  J.  1906).  An  unrecorded  stock- 
holder may  maintain  a  suit  to  prevent 
the  illegal  voting  of  stock  owned  by 
the  corporation  itself.  O'Connor  v.  In- 
ternational, etc.  Co.,  68  N.  J.  Eq.  67 
(1904).  An  unregistered  owner  of 
stock  maintained  a  bill  in  equity  to 
enjoin  an  illegal  voting  of  other 
stock  at  an  election  in  O'Connor 
V.  International,  etc.  Co.,  68  N.  J.  Eq. 
680  (1905).  An  unregistered  stock- 
holder brought  suit  in  the  case  of 
Houston,  etc.  Co.  v.  Drew,  13  Tex. 
Civ.  App.  536  (1896),  and  the  party  in 
whose  name  the  stock  stood  on  the 
books  intervened  in  support  of  the  bill. 
Contra,  Ramsey  v.  Erie  Ry.,  7  Abb. 
Pr.  (N.  S.)  156  (1869);  s.  c,  28  How. 
Pr.  193;  Heath  v.  Erie  Ry.,  8  Blatchf. 
347  (1871);  s.  c,  11  Fed.  Cas.  976; 
Hersey  r.  Veazie,  24  Me.  9  (1844); 
Hodge  r.  United  States  Steel  Corp.,  53 
Atl.  Rep.  601  (N.  J.  1902),  rev'd  on 
another  point  in  64  N.  J.  Eq.  807 
(1903).  An  unregistered  holder  of 
certificates  is  very  doubtfully  entitled 
to  bring  the  action.  Moore  v.  Silver, 
etc.  Co.,  104  N.  C.  534  (1S89).  Where 
the  plaintiffs  stock  is  transferred  on 
the  corporate  books,  until  he  obtains 
the  stock  again  he  cannot  sue  as  a 
stockholder,  even  though  he  claims 
that  the  stock  was  transferred  with- 
out consideration  and  on  terms  not 
performed.  Lawson  v.  Stanley,  15  N.  Y. 
Supp.  707  (1891).  But  such  a  stock- 
holder cannot  maintain  a  suit  against 
directors  for  fraud  where  his  stock 
has  been  transferred  to  another,  and 
he  has  no  interest  therein;  nor  can  he 
maintain  his  suit  on  the  ground  that 
he  owns  a  certificate  of  stock  stand- 
ing in  the  name  of  another  and  trans- 
ferred in  blank  on  the  back  by  the  ad- 
ministratrix of  the  stockholder  of 
record,  no  proof   being  given  of  the 


administratrix's  being  such  or  of  hav- 
ing executed  the  transfer.  Thompson 
V.  Stanley,  73  Hun,  248  (1893);  aff'd, 
147  N.  Y.  713.  A  purchaser  of  a  cer- 
tificate of  stock  who  has  not  yet 
obtained  a  transfer  of  the  same  on  the 
corporate  books  cannot  complain  of 
fraudulent  or  ultra  vires  acts.  Brown 
r.  Duluth,  etc.  Ry.,  53  Fed.  Rep.  889 
(1893). 

1  Carter  v.  Producers',  etc.  Co.,  164 
Pa.  St.  463  (1894).  A  stockholder  in  a 
railroad  corporation  that  has  taken  a 
lease  from  another  railroad  corpora- 
tion cannot  object  thereto,  on  the 
ground  that  the  lessor  had  no  power 
originally  to  acquire  and  own  the  rail- 
road. Rogers  v.  Nashville,  etc.  Ry., 
91  Fed.  Rep.  299  (1898).  Where  a 
New  Jersey  holding  company  owns  all 
the  stock  of  certain  Rhode  Island 
street  railroad  companies  and  as  such 
stockholder  causes  them  to  be  leased 
to  a  new  corporation  which  guaran- 
tees five  per  cent,  on  the  stock  of  the 
Rhode  Island  corporation,  and  then 
causes  another  New  Jersey  holding 
company  to  be  organized  to  issue  one 
share  of  its  stock  for  every  four 
shares  of  stock  in  the  first  holding 
company,  and  all  the  stockholders  of 
the  first  holding  company  accept  the 
offer  excepting  one  stockholder,  he 
may  maintain  a  bill  in  equity  in  the 
United  States  court  in  Rhode  Island 
against  both  holding  companies  to 
compel  the  payment  to  him  of  an 
equitable  compensation  corresponding 
to  the  earnings  over  and  above  the 
five  per  cent.  Four  years'  delay  is  no  J 
bar.  Sabre  v.  United,  etc.  Co.,  156 1 
Fed.  Rep.  79  (1907).  See  also  §317, 
supra. 

2  Clements  v.  Bowes,  1  Drew.  684 
(1853);  s.  c,  17  Sim.  167.  Cf.  Par- 
rott  r.  Byers,  40  Cal.  614  (1871),  hold- 
ing that   if  one  of  the  complainants 
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WEere  a  person  who  holds  stock  as  a  trustee  refuses  to  bring  the 
suit,  the  'cestui  que  trust  may  institute  it,  making  the  trustee  a 
party  defendant.^  An  administrator  holding  stoek  may  bring  the 
suit.-  A  person  who  has  sold  his  stock  cannot  sue ;  ^  neither  can  a 
subscriber  who  has  not  paid  as  required  by  charter;  '^  but  a  pledgee 

is  competent  it  is  immaterial  ttiat  the  done  to  the  corporation,  even,  though 

others  are  not.     See  also  State  Line  the   stock   still    stands   in    his   name. 

R.  R.'s  Appeal,  1  Ry.  &  Corp.  L.  J.  139  MacVeagh   v.    Denver    City,    etc.    Co., 

(Pa.     1886);     Burt    v.     British,     etc.  107   Fed.   Rep.    17    (1901).     A   stock- 

Assoc,  4  De  G.  &  J.  158  (1859),  where  holder  who  has  sold   bis  stock      ith 

the  court  said  that  if  the  stockholders  knowledge  that  illegal   salaries   have 

"sue  by  a  plaintiff  only  who  has  per-  been   paid   cannot  thereafter  sue   for 

sonally  precluded  himself  from  suing,  his   proportionate   part  of  the  claim, 

that  suit  cannot  proceed."    See  House  Rafferty  v.  Donnelly,  197  Pa.  St.  423 

V.  Mullen,  22  Wall.  42    (1874).     Even  (1900).     A  person  who  has  sold  his 

though   the   board   of   directors   have  stock  at  the  time  of  commencing  suit 

leased  all  the  corporate  property  to  a  cannot  maintain  the  suit.     Hod'e  v. 

minority  of  the  directors,  yet  the  mi-  United  States  Steel  Corp.,  53  Atl.  Rep. 

nority  stockholders  cannot  have  a  re-  601    (N.   J.    1902);    rev'd   on   another 

ceiver   appointed   unless  it   is   shown  point  in  64  N.  J.  Eq.  807    (1903). 

that  the  lease  was  unfair,  especially  4  Busey  t\  Hooper,  35  Md.  15  (1872). 

where  one   of  the  complaining  stock-  Where  the  corporation  refuses  to  al- 

holders    has   ratified   the   transaction,  low    a    stockholder    to    examine    the 


Farwell  v.  Babcock,  65  S.  W.  Rep.  509 
(Tex.   1901),  a  case  involving  a  cor- 


books  in  order  that  he  might  ascertain 
whether    he    wished    to    continue    to 


poration    owning    3,000,000    acres    of    make  payments  on   his  stock,   a   for- 
land  and  120,000  head  of  cattle,  valued    feiture  by  the  corporation  for  refusal 


at  $10,000,000. 

1  Great  Western  Ry.  v.  Rushout,  5 
De  G.  &  Sm.  290  (1852) ;  Daft  i'.  Daft, 
etc.  Co.,  N.  Y.  L.  J.  Dec.  3,  1890.  Cf. 
Mayer  v.  Denver,  etc.  R.  R.,  38  Fed. 
Rep.  197    (1889). 

2  Jones  V.  Pearl  Min.  Co.,  20  Colo. 
417  (1894). 


to  make  such  payments  will  be  set 
aside,  and  such  forfeiture,  even  before 
it  is  set  aside,  is  not  a  bar  to  the 
stockholder's  suit  to  restrain  illegal 
acts  on  the  part  of  the  corporation. 
Buker  v.  Leighton,  etc.  Assoc,  164  N. 
Y.  557  (1900) ;  rev'g,  18  App.  Div.  548. 
Where  a  person's  stock  has  been  sold 


3  A  person  who  is  the  registered  for  failure  to  pay  an  assessment  he 
holder  of  stock,  but  has  actually  sold  cannot  maintain  a  suit  in  behalf  of 
the  certificates  or  scrip,  cannot  main-  the  corporation  against  the  directors 
tain  the  bill,  nor  will  the  bill  be  sus-  for  misconduct,  even  though  such  mis- 
tained  on  the  theory  that  he  repre-  conduct  caused  the  assessment  to  be 
sents  the  purchaser  of  the  certifi-  levied.  Hanna  v.  People's  National 
cates.  Doyle  v.  Muntz,  5  Hare,  509  Bank,  76  N.  Y.  App.  Div.  224  (1902), 
(1846).  A  stockholder  -n  a  national  modified  on  another  point  in  179  N. 
bank  who  has  sold  his  stock  cannot  Y.  107.  An  assessment  upon  stock 
maintain  a  suit  against  the  directors  levied  by  a  board  of  directors  illegally 
to  hold  trem  personally  liable  for  elected,  and  a  sale' of  the  stock  there- 
violating  the  national  bank  act.  Zinn  under,  does  not  put  an  end  to  the 
V.  Baxter,  65  Ohio  St.  341  (1901).  A  stockholders'  suit  to  oust  such  board 
stockholder  who  has  sold  his  stock  of  directors  and  to  set  aside  such  as- 
and  has  no  interest  in  it  cannot  main-  sessment,  and  to  set  aside  contracts 
tain  a  suit  to  remedy  an  alleged  wrong  made  by  such  board.     The  complaint 
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may  sometimes  sue.^  A  pledgor  of  stock  may  maintain  the  action.- 
Even  though  the  phaintitf  in  a  stockholders'  suit  is  no  longer  a 
stockliolder,  and  hence  cannot  maintain  a  suit,  yet  if  another  stock- 
holder has  come  in  and  been  made  a  party  the  suit  may  be  main- 


is  not  multifarious.  Wliiteliead  v. 
Sweet,  126  Cal.  67  (1899).  A  forfeit- 
ure of  stock  by  sale  at  public  auction 
for  failure  to  pay  assessments,  made 
before  the  rmount  of  stock  required 
by  statute  to  be  subscribed  before  the 
assessment  can  be  levied,  may  be  set 
aside  by  a  suit  in  equity,  and  the  stat- 
ute of  limitations  applicable  to  suits 
to  set  aside  forfeitures  on  the  ground 
of  irregularities  does  not  apply.  A 
pledgee  of  the  stock  may  maintain 
such  a  suit.  Herbert,  etc.  Bank  v. 
Bank  of  Orland,  133  Cal.  64  (1901). 
1  A  pledgee  of  the  stock  of  a  stock- 
holder who  lives  in  the  same  state 
as  the  corporation  itself,  cannot  main- 
tain a  suit  in  the  United  States 
court  against  the  corporation  for  a 
receiver  and  a  distribution  of  the  as- 
sets, the  corporation  being  insolvent. 
Gorman-Wright  Co.  r.  Wright,  134  Fed. 
Rep.  363  (1904).  Where  the  directors 
of  a  corporation  sell  out  its  assets  in 
consideratiori  of  a  person  paying  the 
debts,  and  the  latter  organizes  a  new 
corporation  and  gives  to  the  old  di- 
rectors stock  in  the  new  corporation 
equal  to  their  stock  in  the  old,  but 
does  not  give  anything  to  the  other 
stockholders  of  the  old  corporation, 
the  directors  and  the  person  so  pur- 
chasing the  assets  are  liable  to  the 
old  corporation  for  the  value  of  the 
stock  so  given  to  the  directors.  A 
pledgee  of  the  stock  of  the  old  corpora- 
tion may  bring  suit  for  that  purpose. 
Smith  V.  Smith,  etc.  Co.,  125  Mich. 
234(1900).  Pledgees  of  stock  are  not 
in  any  sense  creditors  of  the  corpora- 
tion, and  are  bound  by  judgments 
against  the  corporation  the  same  as 
stockholders.  Farmers'  Bank,  etc.  r. 
Ohio  River,  etc.  Co.,  56  S.  W.  Rep.  719 
(Ky.  1900).  The  pledgee  may  in- 
stitute a  suit  where  his  security  has 
been  impaired.     Green  i\  Hedenberg, 


159  III.  489  (1896).  A  pledgee  of 
stock  is  as  fully  protected  against 
ultra  vires  acts  as  a  stockholder  is. 
Campbell  v.  American  Zylonite  Co., 
122  N.  Y.  455  (1890).  Cf.  §  468,  supra. 
Sometimes  he  may  sue  though  not 
registered  as  a  stockholder.  Baldwin 
V.  Canfield,  26  Minn.  43  (1879). 
Where,  by  the  written  consent  of 
all  the  stockholders  of  a  New  Jer- 
sey corporation  and  the  action  of 
its  board  of  directors  a  corporation 
sells  all  its  property  for  stock  and 
bonds  of  a  new  company  to  be 
distributed  among  the  old  stockhold- 
ers a  pledgee  of  one  of  the  old 
stockholders  cannot  object,  especially 
where  the  statute  authorizes  the 
pledgor  of  stock  to  represent  the  stock 
and  no  notice  had  been  given  of  the 
pledge.  Elyea  v.  Lehigh,  etc.  Co.,  169 
N.  Y.  29  (1901).  Where  the  pledgor 
of  stock  votes  at  a  corporate  meeting 
in  favor  of  selling  the  property,  the 
pledgee  is  bound,  the  corporation  hav- 
ing had  no  notice  of  the  pledge.  City 
of  Spokane  r.  Amsterdamsch,  etc.  22 
Wash.  172  (1900).  An  unregistered 
pledgee  cannot  maintain  a  suit  under 
the  New  York  statute  against  the 
treasurer  for  the  penalty  for  refusing 
to  furnish  to  him  a  statement  of  the 
affairs  of  the  company.  Pray  v.  Todd, 
71  N.  Y.  App.  Div.  391   (1902). 

2  Fisher  t\  Patton,  134  Mo.  32 
(1895).  The  executor  of  an  es- 
tate owning  stock  in  a  corpora- 
tion may  enjoin  the  corporation 
from  paying  a  back  salary  to  its  presi- 
dent, who  is  a  co-executor  of  the 
estate,  even  though  the  stock  of  the 
estate  was  pledged  by  the  decedent 
and  was  transferred  into  the  name  of 
the  pledgee.  Monmouth  Inv.  Co.  i\ 
Means,  151  Fed.  Rep.  159  (1906).  A 
pledgee  of  stock  may  bring  suit  to  set 
aside  a  fraudulent  sale  of  all  the  cor- 
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tained  by  the  latter.^     An  officer  who  is  not  a  stockholder  cannot  have 
a  receiver  appointed.^ 

A  stockholder  may  not  be  entitled  to  institute  such  a  suit  as  this 
where  his  stock  is  all  ''water,"  and  illegal,^  or  the  original  business 
of  the  corporation  was  illegal.'*     Thus,  where  the  real  business  of 


porate  assets  which  will  result  in  de- 
stroying the  value  of  his  stock. 
Andrews  Co.  v.  National  Bank,  etc., 
58  S.  E.  Rep.  633   (Ga.  1907). 

iHanna    v.    Lyon,    179    N.    Y.    107 
(1904) .    Even  though  the  complainant 
is  not  the  real  party  in  interest,  yet 
if  other  stockholders  come  in  as  co- 
complainantsi    who    are    qualified    to 
maintain  the  suit,  the  suit  continues. 
Warren  v.  Pirn,  65  N.  J.  Eq.  36  (1903). 
It  may  be  shown  that  the  plaintiff  is 
not  the  real  owner  of  the  stock  stand- 
ing in  his  name.    MacGinnissi-.  Bos- 
ton,  etc.    Co.,    29    Mont.    428    (1904). 
A  dummy  director  in  whose  name  on 
the  books  one  share  of  stock  stands, 
but  who  has  endorsed  it  in  blank  and 
delivered    it    back,    cannot    maintain 
a  suit  for  a  receiver  of  the  corpora- 
tion.   Hoopes  V.  Basic  Co.,  69  N.  J.  Eq. 
679    (1905).      An    attorney    was    dis- 
barred in  Matter  of  Lamb,  105  N.  Y. 
App.    Div.   462    (1905)    for  knowingly 
instituting  a  suit  in  behalf  of  a  person 
who  was  only  a  nominal  stockholder. 
A  stockholder  who  has  sold  his  stock 
cannot  hold  the  directors  liable  in  an 
action  at  law  for  damages   for  man- 
aging the  corporation  so  as  to  decrease 
the  value  of  his  stock.    Wells  v.  Dane, 
101  Me.  67    (1905).     Where  the  trus- 
tees of  the  mortgage  foreclose  and  buy 
the  property  for  the  bondholders,  and 
the  trustees  do  not  turn  over  to  the 
new  corporation  all  the  property  pur- 
chased by  them,  and  they  have  been 
guilty    of    malfeasance    in    other    re- 
spects, a  bondholder  may   hold  them 
liable  by  a  suit  in  equity,  even  though 
he  deposited  his  bonds  and  took  stock 
in    exchange    therefor,    it    appearing 
that  he  did  not  then  know  of  the  acts 
complained  of.     The  new  corporation 
is  not  a  necessary  party  defendant  and 
a  purchaser  of  the  stock  in  the  new 


corporation  cannot  make  such  a  com- 
plaint, but  the  complaint  may  be  by 
one  of  the  bondholders,  even  though 
he  has  sold  his  stock.  Dunning  v. 
Bates,  186  Mass.  123    (1904). 

2  Viguerie  v.  Burguieres,  etc.  Co., 
46  S.  Rep.  114  (La.  1908). 

3  A  person  to  whom  watered  stock 
has  been  issued  as  full-paid  stock  is 
not  such  a  hona  fide  stockholder  as 
may  compel  a  creditor  to  return  bonds 
which  were  illegally  issued.  The 
stock  is  void  under  the  Wisconsin 
statutes.  Hinckley  v.  Pfister,  83  Wis. 
64  (1892).  Stock  issued  as  full  paid 
for  no  consideration  whatsoever  is 
void  under  the  constitutional  pro- 
vision that  stock  shall  be  issued  only 
"for  labor  done,  services  performed, 
or  money  or  property  actually  re- 
ceived." The  original  holders  of  such 
stock  cannot  institute  a  suit  to  rem- 
edy a  wrong  done  to  the  corporation 
by  its  president.  Arkansas,  etc.  Co.  v. 
Farmers',  etc.  Co.,  13  Colo.  587  (1899). 

4  A  stockholder  in  a  corporation 
cannot  sustain  a  bill  to  have  the  char- 
ter forfeited  and  the  corporation 
wound  up  on  the  ground  that  it  was 
formed  to  purchase  and  combine  vari- 
ous competing  linseed-oil  mills  for 
the  purpose  of  forming  a  monopoly. 
The  state  alone  can  ask  for  such  a  for- 
feiture. Moreover,  the  stockholder, 
by  being  a  stockholder,  is  estopped 
from  complaining,  and  is  presumed  to 
have  had  knowledge  of  the  facts  from 
the  time  that  he  became  a  stockholder. 
Coqu^rd  v.  National  L.  S.  Co.,  171  111. 
480  (1898).  A  stockholder  who  has 
received  stock  for  nothing  from  a 
party  who  has  consented  to  the  issue 
of  stock  and  bonds  for  an  insufficient 
consideration,  may  not  be  able  to  com- 
plain thereof.  Ward  v.  Smith,  95  N. 
Y.  App.  Div.  432  (1904). 
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the  corporation  is  an  illegal  one — a  lottery — and  where  the  stock 
is  wholly  fictitious,  the  courts  will  not  aid  a  stockholder.^  A  stock- 
holder cannot  enjoin  an  issue  of  bonds  by  a  corporation  in  which  his 
corporation  expects  to  become  a  stockholder.- 

The  right  which  a  stockholder  has  to  object  to  a  fraudulent  or 
ultra  vires  act  inheres  in  his  stock  and  hence  passes  to  a  purchaser 
of  that  stock,  and  such  purchaser  may  bring  suit  to  enjoin  or  set 
aside  the  act  or  to  compel  an  accounting,^  although  the  rule  is  dif- 
ferent in  the  federal  courts."*  And  there  is  a  very  important  limita- 
tion to  this  rule  even  in  the  state  courts,  namely,  that  a  stockholder 
who  holds  stock  which  has  been  voted  in  favor  of  the  act  com- 
plained of  will  fail  in  his  suit.  His  stock  is  tainted  with  the  fraud 
or  illegality.  This  is  a  very  important  principle  of  law,  and  defeats 
many  suits  instituted  by  stockholders  to  remedy  past  wrongs.  The 
law  is  clear  that  a  stockholder  who  voted  in  favor  of  the  transac- 
tion, or  a  holder  of  stock  which  at  the  time  of  the  act  complained 
of  was  held  by  a  party  who  participated  in  the  act,  or  acquiesced 
therein,  or  voted  the  stock  therefor,  cannot  bring  suit  to  set  the 
transaction  aside.^ 

Another  important  principle  of  law  in  this  connection  is  that 
where  the  corporation  is  insolvent  a  stockholder  cannot  maintain  a 
suit  to  hold  the  directors  liable  for  fraud  unless  he  alleges  that  the 
relief  asked  for  will  be  of  some  benefit  to  him ;  in  other  words, 
that  there  will  be  a  surplus  for  the  stockholders  after  the  creditors 
are  paid.*' 

Moreover  it  is  not  every  illegal  act  of  a  corporation  that  is  ultra 
vires,  in  the  sense  that  a  stockholder  may  object.  It  has  been  held 
in  England  that  a  discrimination  in  rates  by  a  railroad  company 
cannot  be  the  basis  of  a  suit  by  a  stockholder  to  prevent  it.'' 

1  Le  "Warne  v.  Meyer,  38  Fed.  Rep.  issued  in  payment,  and  even  though 
191  (1889).  the  directors  of  the  purchasing  com- 

2  Mayer   v.   Denver,   etc.   R.   R.,   38  pany    were    personally    interested    in 
Fed.  Rep.  197  (1889).  the   selling   company   and   had   made 

3  See  §  736,  tn/rc.  large  profits  in  the  construction  of  the 

4  See  §  737,  infra.  work,  it  appearing  that  the  purchas- 

5  See  §§  40,  730,  supra.  ing  company   had  no  property  at  all 
c  Darragh    r.    Wetter   Mfg.    Co.,    78    at  the  time  of  the  purchase.     In  such 

Fed.  Rep.  7    (1897);   Corning  v.  Bar-  a    case    no    damage    is    done    to    the 

rett,  48  N.  Y.  Supp.  1013  (1898).    See  stockholder,   and   hence   suit   by   him 

also    Smith    v.    Hurd,    53    Mass    371,  does  not  lie.      Smith    r.   Ferries,   etc. 

385    (1847).     Where   one   corporation  Ry.,    51    Pac.    Rep.    710    (Cal.    1897). 

buys  out  another,  a  stockholder  of  the  See  also  §  848,  i7ifra. 

former  cannot  complain,  even  though  7  Anderson   r.   Midland   Ry.,    [1902] 

a  large  amount  of  watered  stock  was  1  Ch.  3G9. 
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A  stockholder  who  has  been  guilty  of  laches,  or  against  whom  the 
statute  of  limitations  has  run,  cannot  complain.^ 

The  smallness  of  the  stockholder's  interest  will  not  prevent  his 
instituting  a  stockholder's  suit  to  remedy  a  corporate  wrong.  An 
owner  of  one  share  is  to  be  protected  by  a  court  of  justice  equally 
with  the  owner  of  a  thousand  shares.  The  old  doctrine  of  de  min- 
imis non  curat  lex  has  sometimes  been  applied  to  this  class  of  cases, 
but  such  decisions  are  not  in  accord  with  the  weight  of  authority.  If 
there  are  no  suspicious  circumstances  connected  with  the  suit,  and 
a  perfectly  clear  case  is  made  out,  this  maxim  of  the  law  will  not 
be  applied  to  a  case  of  this  character.^ 


1  See  ch.  XLIV,  supra. 

2  Armstrong  v.  Church.  Soc,  13 
Grant,  Ch.  (U.  C.)  552  (1867),  the 
court  saying:  "Every  member  of  a 
corporation  has  a  riglit  to  object  to 
any  illegal  diversions  of  its  funds; 
and  in  this  respect  those  who  con- 
tribute most  have  no  greater  rights 
than  those  who  contribute  least;"  Sea- 
ton  V.  Grant,  L.  R.  2  Ch.  459  (1867), 
where  the  court  said  the  maxim  did 
not  apply,  since  the  stockholder  sued 
not  on  his  own  behalf  alone,  but  for 
himself  and  others.  However,  in  the 
case  of  Dannmeyer  v.  Coleman,  11 
Fed.  Rep.  97  (1882),  the  court  said: 
"It  is  always  a  suspicious  circum- 
stance where  a  single  stockholder 
among  a  large  number  in  a  corporation 
rushes  into  a  court  of  equity  to  vindi- 
cate, unaided  and  alone,  the  rights  of 
the  corporation  and  all  other  stockhold- 
ers; and  especially  is  this  so  where 
the  amount  of  stock  owned  by  him  is 
so  very  limited  that  in  case  of  success 
his  own  share  of  the  recovery  will  be 
so  small  as  to  make  the  maxim  de 
minimis  non  curat  lex  very  properly 
applicable."  Cf.  Ithaca  Gaslight  Co. 
V.  Treman,  93  N.  Y.  660  (1883).  If 
the  complaining  stockholder  has  but 
a  small  interest,  he  is  aided  only 
where  he  makes  out  a  clear  case. 
Benedict  v.  Western  Union  Tel.  Co.,  9 
Abb.  N.  Cas.  214,  222  (1878);  Gere  v. 
New  York  Central,  etc.  R.  R.,  19  Abb. 
N.  Cas.  193  (1885);  Reiff  v.  Western 
Union  Tel.  Co.,  N.  Y.  D.  Reg.,  Aug.  23, 


1887.  The  owner  of  a  single  share  of 
stock  in  a  street  railway  company 
may  file  a  bill  to  enjoin  the  company 
from  issuing  stock  and  bonds  to  a 
construction  company,  where  the  par 
value  of  the  stock  and  bonds  is  greater 
than  the  value  of  the  construction 
work,  and  the  construction  company 
already  controls  the  railway  company 
and  its  board  of  directors.  Montgom- 
ery Traction  Co.  r.  Harmon,  140  Ala. 
505  (1904).  The  amount  of  stock  held 
by  the  plaintiff  is  to  be  considered 
when  the  good  faith  and  good  judg- 
ment of  the  act  complained  of  is  ques- 
tioned. Tanner  v.  Lindell  Ry.,  180 
Mo.  1  (1904).  A  small  stockholder 
may  maintain  a  bill.  Teller  v.  Tono- 
pah,  etc.  R.  R.,  155  Fed.  Rep.  482 
(1907).  A  corporation  organized  to 
work  and  deal  in  mines  may  by  a 
majority  vote  of  its  officers  sell  its 
mines,  even  though  that  is  all  the 
property  it  has  and  the  price  may  be 
stock  of  another  corporation  to  be  re- 
ceived in  exchange  pro  rata.  The 
transaction  cannot  be  set  aside  by  one 
who  buys  stock  which  was  not  voted. 
Moreover,  a  holder  of  $25  worth  of 
stock  cannot  enjoin  a  sale  by  those 
owning  ninety-three  per  cent,  of  the 
entire  capital  stock.  Such  a  sale 
is  valid,  although  there  were  di- 
rectors in  common.  Pitcher  v.  Lone, 
etc.  Co.,  39  Wash.  608  (1905). 
Where  the  owner  of  one  hundred 
shares  out  of  seventy-four  thousand 
shares    files    a    bill    to    restrain    the 
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Tlie  stockholders  cannot  join  with   the  corporation  in  bringing 


company   from 


in   business 
not   provided    for    in   its    charter,   he 
must  show  a  very  clear  case  before  he 
will  be  granted  any  relief,  and  must 
show  that  neither  he  nor  any  prior 
owner  of  his  stock  has  acquiesced  in 
6uch  corporate  business.     Trimble  v. 
American,  etc.  Co.,  61  N.  J.  Eq.  340 
(1901).     A  minority  stockholder  can- 
not enjoin  the  company  from  issuing 
its  stock  in  payment  for  the  stock  o/ 
other  similar  companies  on  the  ground 
that  the  price  to  be  paid  is  excessive 
and    that  three   of   the   directors   are 
interested  as  stockholders  in  the  other 
companies,  where  he  does  not  prove 
that  the  price  is  excessive,  and  it  ap- 
pears that  the  stockholders  will  have 
to  approve  the  transaction  before  the 
directors  can  issue  the  stock,  and  it 
appears  also  that  the  plaintiff  owns  but 
a  very  small  amount  of  stock.   Geer  v. 
Amalgamated,   etc.   Co.,    61   N.  J.  Eq. 
364  (1901).    A  court  has  no  power  as 
against  the  dissent  of  minority  stock- 
holders    and     bondholders,     however 
small  their  holdings,  to  reorganize  the 
company  by  authorizing  the  receivers 
to  lease  the  property  for  a  long  period 
of  time  and  allow  the  lessee  to  place 
a    large    mortgage    on    the    property, 
even  though  the  proceeds  of  the  mort- 
gage   are   to   be   used    for   rebuilding 
the  property,  especially  where  the  re- 
building is  not  subject  to  the  orders 
of  the  court  or  the  wishes  of  the  se- 
curity holders.    The  court  has  no  such 
power,  even    though    the    system    is 
made   up   of   a  great   many   different 
street   railways    with    different  fran- 
chises, some  of  which  have  lapsed  and 
there  is  danger  that  the  entire  prop- 
erty will  be  lost  if  the  offer  of  the 
city  to  grant  a  new  franchise  on  cer- 
tain terms  is  not  accepted.    Merchants', 
etc.  Co.  r.  Chicago  Rys.,  1.58  Fed.  Rep. 
923    (1907),  rev'g  Guaranty  T.  Co.  v. 
Chicago  Union  Traction  Co.,  158  Fed. 
Rf:p.  913  (1907).    Thereupon  the  trus- 
tees in  their  foreclosure  suit  applied 
fcr   decrees   of   foreclosure   and   peti- 


tioned the  court  in  the  meantime  to 
have  the  company  operated  by  the  re- 
organized company,  and  the  court  so 
ordered.     Guaranty  Trust  Co.  v.  Chi- 
cago Union  Traction  Co.,  158  Fed.  Rep. 
1015   (1908).     In  Montreal  Tel.  Co.  v. 
Low,    27     Lower    Can.    Jur.    257,    283 
(1883),  the  court  refused  to  set  aside 
a  lease  at  the  instance  of  the  holder 
of   a   single   share,    especially    as    he 
showed  no  injury  to  that  share.     In 
the  case  of  Drake  v.  Kew  York,  etc. 
Co.,   36   N.   Y.   App.   Div.   275    (1889), 
where  the   owner   of  ten  out  of  two 
thousand  shares  of  stock  attacked   a 
foreclosure  decree   on   the    ground   of 
fraud,  the  court  refused  to  grant  re- 
lief, the  purchaser  at  the  foreclosure 
sale    being   willing    to     pay    to   such, 
stockholder     his     proportion     of     the 
actual    value    of    the   property,    irre- 
spective of  the  price  realized  at  the 
foreclosure  sale.     The  court  said  that 
the  expense  of  further  litigation  would 
be   many   times   the   actual   value   of 
the  plaintiff's  interest,  and  that  while 
the  plaintiff  in  a  court  of  law  would 
be    entitled    to    the   full    measure    of 
his    legal    rights,   yet   in    a   court   of 
equity  a  different  rule  prevails  and  he 
may  be  compelled  to  take  his  actual 
interest. 

A  minority  stockholder  may  enjoin 
the  sale  of  all  the  assets  of  a  pros- 
perous corporation  to  another  corpo- 
ration fcr  stock  of  the  latter,  even 
though  the  selling  corporation  offers 
to  give  to  such  minority  stockholder 
a  bond  that  the  dissenting  stockhold- 
ers should  receive  the  value  of  their 
stock.  A  court  has  no  power  to  com- 
pel dissenting  stockholders  to  so  dis- 
pose of  their  shares  in  invito.  For- 
rester r.  Boston,  etc.  Co.,  21  Mont.  544, 
565  (1898).  In  the  case  of  Arents  i'. 
Blackwell's,  etc.  Co.,  101  Fed.  Rep. 
338  (1900),  where  the  holders  of 
159,769  shares  out  of  160,000  shares 
of  the  stock  of  a  tobacco  company 
wished  to  a'"cci)t  the  offer  of  another 
company  to  buy  it  out  for  $2,800,000, 
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the  suit.^  Indeed,  the  proper  party  to  institute  the  suit  is  the  cor- 
poration, and  it  is  only  because  the  corporation  fails  to  do  so  that 
a  stockholder  may  bring  the  suit  where  fraud  or  ultra  vires  is  in- 
volved. But  both  cannot  join  in  bringing  the  suit.  A  fraudulent 
decree  of  foreclosure  may  subsequently  be  attacked  by  the  corpora- 
tion itself  after  it  has  passed  into  other  hands,  even  though  the 
officers,  directors  and  stockholders  who  were  such  at  the  time  of  the 
foreclosure  acquiesced  therein.-  The  subject  of  the  intervention  of 
stockholders  in  suits  carried  on  by  the  corporation  is  considered  else- 
where.^ 

and  a  person  had  purchased  one  share  poration  has  abandoned  business  for 
for  the  purpose  of  stopping  the  sale    many  years,  and  has  no  known  board 

of  directors,  a  stoclvholder  may  file  a 
bill  to  wind  up  its  affairs,  but  he 
should  not  join  the  corporation  as  a 
complainant  with  himself.  In  such  a 
case  no  request  to  the  directors  is 
necessary.  Tennessee,  etc.  Co.  v.  Ayers, 
43  S.  W.  Rep.  744  (Tenn.  1897).  See 
also  §  629,  supra.  In  the  case  Pender 
V.  Lushington,  L.  R.  6  Ch.  D.  70 
(1877),  the  complaining  stockholder 
joined  the  corporation  as  a  party 
plaintiff  and  the  court  refused  to 
strike  out  its  name.     In  the  case  Chi- 


and  having  the  charter  repealed,  the 
court  appointed  a  receiver  to  sell  the 
property  as  preliminary  to  a  dissolu- 
tion and  distribution  of  the  assets. 

In  Charleton  v.  Newcastle  etc.  Ry., 
5  Jur.  (N.  S.)  1096  (1859),  the  court 
said:  "A  single  shareholder,  holding 
five  or  ten  shares  or  less,  is  perfectly 
justified  in  applying  to  the  court  to 
restrain  a  company,  on  behalf  of  him- 
self and  the  other  shareholders,  by 
injunction,  from  committing  any 
illegal  act  beyond  their  powers.  It 
does  not  signify  if  all  the  other  share-  cago,  etc.  Co.  r.  Baggiano,  202  111.  312 
holders  are  pitted  together  against  (1903),  the  corporation  was  joined  as 
this  holder  of  ten  shares;  the  court  a  party  plaintiff  by  the  stockholder 
holds    it    is    better    for    the    real    in-    who  brought  the  suit. 


terests  of  the  company  that  they 
should  obey  the  law,  and  any  one  single 
shareholder  who  invokes  the  aid  of 
the  court  is  entitled  to  its  aid  for 
that  purpose."  See  also,  to  the  effect 
that  the  holder  of  a  single  share  may 
bring  the  suit.  Beman  r.  Rufford,  1 
Sim.  (N.  S.)  550,  564  (1851);  s.  c,  G 
Eng.  L.  &  Eq.  106;  Zabriskie  v.  Cleve- 
land, etc.  R.  K.,  23  How.  381,  395 
(1859);  Kean  r.  Johnson,  9  N.  J.  Eq. 
401,  410  (1853),  reviewing  the  cases; 
Gifford  V.  New  Jersey  R.  R.,  10  N.  J. 
Eq.  171  (1854);  Elkins  v.  Camden, 
etc.  R.  R.,  36  N.  J.  Eq.  o  (1882).  As 
to  the  right  of  the  owner  of  one 
share  of  stock  to  enjoin  an  election, 
see  Greenough  i\  Alabama,  etc.  R.  R., 
G4  Fed.  Rep.  22  (1894). 

1  Arkansas,  etc.  Co.  v.  Farmers',  etc. 
Co.,  13  Colo.  587  (1889).    Where  a  cor- 


2  Pacific  R.  R.  of  Mo.  v.  Missouri, 
etc.  Ry.,  Ill  U.  S.  505  (1884).  A  con- 
solidated company  may  maintain  a 
suit  against  a  director  of  one  of  the 
constituent  companies  for  fraud- 
ulently, at  the  time  of  consolidation, 
causing  an  issue  of  a  large  amount  of 
stock  to  him  out  of  the  treasury 
stock  for  past  services,  which  stock 
was  thereupon  exchanged  for  stock  in 
the  constituent  company,  especially 
where  such  director  as  trustee  of  the 
treasury  stock  of  both  companies  con- 
trolled them  and  voted  such  stock  for 
the  consolidation,  and  also  voted  prox- 
ies obtained  on  a  notice  of  the  meet- 
ing, which  did  not  state  that  his  com- 
pensation was  to  be  voted  upon. 
United,  etc.  Co.  v.  Smith,  44  N.  Y. 
Misc.  Rep.  567  (1904). 

3  See  §  750,  infra. 
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May  a  corporate  creditor  institute  a  suit  to  make  the  officers  ac- 
count for  a  fraudulent  or  ultra  vires  act?  A  simple  creditor  cer- 
tainly cannot.  Until  judgment  is  obtained  and  execution  is  re- 
turned unsatisfied,  the  corporate  creditor  has  no  interest  in  any 
specific  corporate  property.  Moreover,  in  case  his  debt  is  finally 
paid,  he  has  no  interest  in  the  management  or  assets  of  the  corpo- 
ration, nor  in  the  acts  of  its  officers  and  stockholders.^ 


1  Simple  contract  creditors  of  a  cor- 
poration, wliose  claims  have  not  been 
reduced  to  judgment,  and  who  haye 
no  express  lien  on  its  property,  have 
no  standing  in  a  federal  court  of 
equity  to  obtain  a  seizure  of  their 
debtor's  property  and  collect  unpaid 
subscriptions  and  apply  the  same  to 
the  payment  of  their  debts,  even 
though  they  allege  that  an  existing 
mortgage  on  the  property  Is  fraud- 
ulent, and  that  the  company  is  in- 
solvent, and  a  bill  of  foreclosure  of 
the  mortgage  is  going  on.  Under  cer- 
tain conditions  they  might  intervene. 
Hollins  V.  Brierfield  Coal,  etc.  Co.,  150 
U.  S.  371  (1S93),  stating  also  that  the 
federal  courts  will  not  even  follow  a 
state  statute  authorizing  such  a  suit, 
nor  does  the  fact  that  the  foreclosure 
suit  is  in  the  federal  court  give  juris- 
diction of  the  creditor's  suit.  The 
court  said:  "Neither  the  insolvency  of 
a  corporation,  nor  the  execution  of  an 
illegal  trust  deed,  nor  the  failure  to 
collect  in  full  all  stock  subscriptiorhs, 
nor  all  together,  give  to  a  simple  con- 
tract creditor  of  the  corporation  any 
lien  on  its  property,  or  charge  any  di- 
rect trust  thereon."  The  court  also  held 
that  the  capital  stock  is  a  trust  fund 
rather  in  the  administration  of  the 
assets  after  possession  by  a  court  of 
equity  than  a  trust  attaching  to  the 
property  as  such  for  the  direct  benefit 
of  either  creditor  or  stockholder.  Be- 
fore a  corporate  creditor  can  attack  a 
transfer  of  its  property  he  must  ob- 
tain judgment  against  the  corpora- 
tion. Williams  r.  Commercial  Nat. 
Bank,  91  Pac.  Rep.  443  (Ore.  1907). 
Before  a  corporate  creditor  can  com- 
plain of  the  method  in  which  the  cor- 


poration has  disposed  of  his  property 
he  must  obtain  judgment.  McKee  v. 
City  Garbage  Co.,  140  Mich.  497 
(1905).  A  general  creditor  must  first 
obtain  a  judgment  against  the  corpo- 
ration before  filing  a  bill  in  equity  to 
enforce  such  claim.  Virginia,  etc.  Co. 
r.  Fisher,  104  Va.  121  (1905).  A  cred- 
itor cannot  charge  directors  with 
wasting  assets  unless  he  has  estab- 
lished his  claim  at  law  or  in  equity 
and  has  exhausted  other  assets  of 
the  corporation  in  payment  thereof. 
Edwards  v.  National,  etc.  Assoc,  58 
Atl.  Rep.  527  (N.  J.  1904).  A  policy- 
holder in  a  mutual  insurance  com- 
pany, without  capital  stock,  may  be 
granted  a  mandamus  to  be  allowed  to 
see  the  list  of  policyholders,  but  not 
where  he  is  a  professional  litigant, 
and  to  allow  him  to  see  the  list  would 
divulge  private  and  personal  informa- 
tion. People  r.  New  York,  etc.  Co., 
Ill  N.  Y.  App.  Div.  183  (1906).  Per- 
sons having  an  unexpired  contract 
with  a  corporation  cannot  intervene  to 
prevent  a  foreclosure,  even  though 
they  allege  that  the  foreclosure  is  col- 
lusive and  fraudulent.  Wightman  v. 
Evanston,  etc.  Co.,  217  111.  371  (1905), 
the  court  holding  that  the  right  to  in- 
tervene is  very  limited  and  the  powers 
of  the  intervener  still  more  limited. 
A  corporate  creditor  who  has  not  ob- 
tained judgment  against  the  corpora- 
tion cannot  hold  a  director  liable  for 
assets  which  the  latter  has  appro- 
priated. Ready  r.  Smith,  170  Mo.  1G3 
(1902).  A  corporate  creditor  seeking 
to  set  aside  a  fraudulent  sale  to  a 
director  must  allege  a  judgment  at 
law,  and  execution  unsatisfied,  or  that 
the  company  has  no  property.    Kittel 
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After  judgment  has  been  obtained,  however,  and  execution  re- 
turned unsatisfied,  a  corporate  creditor  may  follow  the  corporate 
assets  into  the  hands  of  corporate  officers  or  of  third  persons  who 
have  received  such  assets  fraudulently  and  to  the  injury  of  creditors. 
This  principle  applies  where  the  corporation  sells  out  all  its  prop- 
erty to  another  corporation  in  exchange  for  the  stock  or  bonds  of 
the  latter.^  Corporate  creditors  may  also,  under  some  circumstances, 
complain  of  the  issue  of  "watered"  stock,^  illegally  issued  bonds,^ 
illegal  dividends,"*  and  of  the  purchase  by  the  corporation  of  its 
stock.^  But  a  creditor  of  the  corporation  cannot  complain  of 
"watered"  stock  issued  after  he  became  a  creditor,^  nor  of  bonds 
issued  at  less  than  par  before  he  became  a  creditor^  Moreover, 
there  is  no  such  fiduciary  relation  between  the  directors  and  the 
creditors  as  there  is  between  the  directors"  and  the  stockholders. 
For  instance,  directors  are  not  personally  liable  to  creditors  of  the 
company  for  authorizing  a  transfer  of  the  property  of  the  company 
to  another  corporation  in  payment  for  stock  in  such  latter  corpora- 
tion. A  creditor  cannot  attack  a  corporate  transfer  as  ultra  vires,  but 
can  only  attack  it  as  fraudulently  diverting  corporate  assets.^  Many 
acts  which  would  be  fraudulent  or  illegal  as  against  the  stockliolders 
are  not  so  as  against  the  creditors.  x\.  large  number  of  illustrations 
of  this  important  rule  are  given  in  the  notes  below. ^     And  even 

V.   Augusta,  etc.  R.  R.,   65  Fed.  Rep.  tions,  authorizing  a  simple  creditor  to 

859    (1895).     A  simple  contract  cred-  sue,  see  Consolidated   Tank  Line  Co. 

itor   of   a  company   cannot  sustain  a  v.   Kansas  City  Varnish  Co.,  45   Fed. 

bill    to    restrain     the    company    from  Rep.  7,  16    (1S91).     A  creditor  of  an 

dealing    with     their     assets    as    they  insolvent    bank    may    hold    the     di- 

please,  on  the  ground  that  they  are  di-  rectors  liable  for  allowing  the  presi- 

minishing  the   fund   for   payment    of  dent    to    borrow,    without    good    se- 

his  debt.     Mills  r.  Northern  Ry.  etc.,  curity,   an   unreasonably    large    sum, 

L.  R.  5  Ch.  App.  621   (1870).    A  gen-  and   for    allowing   him     to    purchase 

eral  creditor  who  has  not  obtained  a  stock  of  the   bank  with  bank  funds, 

judgment     against     the     corporation  Such  suit  must  be  for  the  benefit  of 

cannot    hold    directors   liable   for   un-  all   creditors,   and   the   results  of   the 

authorized  acts.     Streight  v.  Junk,  59  suit  will  be  administered  by  the  court. 

Fed.  Rep.  321  (1893).     Cf.  §§  848,  863,  Gores  v.  Day,  99  Wis.  276  (1898). 

inira.  i  See  ch.  XL,   §§  672-674,  supra. 

Where  the  corporation  has  been  dis-  2  See  ch.  Ill,  supra. 

solved,  and  hence  a  judgment  against  3  See  ch.  XLVI  and  §  848. 

it   cannot   be  obtained,   general   cred-  4  See  ch.  XXXII,  supra. 

itors   may   file     a    bill     in   equity   to  5  See  §  311,  supra. 

reach  assets  illegally  transferred  away  c  See  §§42,    46,    supra,    and    §  848, 

by  the  corporation.    The  suit  must  be  infra. 

in   behalf    of   all    creditors.     All    the  7  See  §  848,  infra. 

transferees  may  be  broughi  into  one  s  Force  v.  Age-Herald  Co.,  136  Ala. 

suit.      Pullman    v.    Stebbins,    51    Fed.  271   (1903).      Cf .%  &12,  supra. 

Rep.   10    (1892).     As   to   other  excep-  o  "The  officers  of  a  corporation  act 
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where  creditors  do  maintain  such  a  suit,  there  is  authority  for  the 


in  a  fiduciary  capacity  in  respect  to 
its  property  in  their  liands,  and  may 
be  called  to  an  account  for  fraud,  or 
sometimes  even  mere  mismanagement 
in    respect   thereto;    but    as    between 
itself  and    its  creditors,  the  corpora- 
tion is  simply  a  debtor,  and  does  not 
hold  its  property  in  trust  or  subject 
to  a  lien  in  their  favor  in  any  other 
sense  than  does  an  individual  debtor." 
Hollins  V.  Brierfield  Coal,  etc.  Co.,  150 
U.  S.  371,  385  (1893).    Corporate  cred- 
itors   cannot   have    set   aside    an   old 
sale  of  land  by  the  corporation  to  the 
directors    through    "dummies,"    even 
though  the  sale  was  at  a  totally  in- 
adequate price.     Graham  v.  Railroad 
Co.,  102  U.  S.  148    (1880).     Creditors 
cannot  object  to  a  contract  between 
the  corporation  and  a  director  where 
the  stockholders  have  assented  there- 
to  and    the    contract   is    a   fair   one. 
Welch   V.   Importers',   etc.   Bank,    122 
N.  Y.   177    (1890).     A  corporate  cred- 
itor cannot  complain  that  a  director 
has  purchased  property  needed  by  the 
corporation.     Cornell  v.  Clark,  104  N. 
Y.    451     (1887).      Where,    upon    fore- 
closure of  corporate  property,  the  presi- 
dent and  manager  of  the  corporation 
purchases*  the    property    at    its     full 
value,  -other  judgment  creditors  of  the 
corporation   cannot    attack    his    pur- 
chase.    Inglehart    v.    Thousand,    etc. 
Co.,  109  N.  Y.  454  (1888).    A  creditor 
of  an  insolvent  bank  cannot  cause  to 
be  set  aside  a  cancellation  of  a  lease 
taken  by  the  bank  when  prosperous, 
even  though  the  bank  built  a  building 
on  the  leased  premises,   it  appearing 
that  at  the  time  of   the  cancellation 
the  property    was    not    paying  fixed 
charges  and  the  stockholders  assented 
to  the  cancellation,  which  was  made 
prudently  and  in  good  faith  and  was 
known    to    the    creditor   who   subse- 
quently complained  on  account  of   a 
rise  in  values.    Brown  v.  Schleier,  194 
U.  S.  18   (1904).     A  creditor  of  a  cor- 
poration   may   object   to    a   mortgage 
given  to  secure  the  individual   debts 


of   its   stockholders   incurred   in   pur- 
chasing stock  in  the  corporation,  even 
though  the  creditor  became  such  after 
the  transaction.     In  re  Haas  Co.,  131 
Fed.  Rep.  232    (1904).     Depositors  in 
a  national  bank   may  join   in   main- 
taining a  single  suit  against  directors 
for  negligence   in  conducting  the  af- 
fairs of  the  bank,   it  having  become 
insolvent  thereby.    Boyd  v.  Schneider, 
131  Fed.  Rep.  223   (1904).     A  creditor 
of  an  insolvent  mutual  insurance  com- 
pany that  is  in  the  hands  of  a  receiver 
may  file  a  bill  in  behalf  of  himself 
and  other   creditors  for  the  removal 
of  the  receiver  for  incompetency  and 
for  the  purpose    of    holding   the   di- 
rectors    personally     liable     for     mal- 
feasance in  office.     Powell  v.  Hinkley, 
93  N.  Y.  App.  Div.  138  (1904).     A  de- 
positor in  a  savings  bank  may  main- 
tain a  bill   in  equity  to  prevent   dis- 
solution   thereof,    where   the   purpose 
is  to  turn  over  the  business  to  a  trust 
company.     Barrett  v.  Bloomfield  Sav. 
Inst,    64    N.    J.    Eq.    425     (1903).      A 
holder  of  a  contract  of  a  corporation, 
whereby    he   is   to    be   entitled    to    a 
diamond      on     payment     of     certain 
money,  is  not  a  stockholder  and  can- 
not   have    a    receiver    appointed    be- 
cause   of    mismanagement.     Mann  v. 
German,  etc.  Co.,  70  Neb.  454   (1903). 
Persons   who    have   been    induced  by 
fraud  to  purchase  the  debentures  of 
a  company  which  has  become  insolv- 
ent may  file  a  bill  in  equity  to  wind 
up  its  affairs  and  to  prevent  the  offi- 
cers illegally  taking  its  assets,  even 
though    the   debentures    are    not    yet 
matured.     Christian  v.  Michigan,  etc. 
Co.,  134  Mich.  171    (1903).     A  depos- 
itor in  a  bank  w^hich  has   gone  into 
liquidation   may   maintain   a   suit   to 
compel  the  president  to  turn  over  to 
the  bank  property  which  belongs  to 
it.    Dundon  v.  McDonald,  146  Cal.  585 
(1905).     In  a  judgment  creditor's  suit 
against  the  president  to  set  aside  a 
deed  of  corporate  property  to  him.  he 
cannot   question   the   validity   of   the 
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proposition  that  only  those  creditors  who  complain  are  entitled  to 


judgment    already    obtained    by    the 
creditor  against  the  corporation.    John- 
son i;.  Stebbins,   etc.  Co.,  177  Mo.  581 
(1903).     A  creditor   cannot  hold   the 
directors   liable   for   ultra  vires   acts, 
such  acts  not  having  been  with  him. 
Dietrich    v.    Rothenberger,   75    S.   W. 
Rep.  271  (Ky.  1903).    Where  the  com- 
pany   has    been    dissolved    corporate 
creditors  who  are  unpaid  may  main- 
tain a  suit  to  hold  the  directors  liable 
for  misappropriating  the  funds.  Lew- 
isohn  V.  Stoddard,  78  Conn.  575  (1906). 
Where  with  the  consent  of  all  the  di- 
rectors and   stockholders,   one  of  the 
directors  is  interested   in  a   contract 
with   the   corporation,    but   upon    the 
corporation    becoming    insolvent    and 
being  dissolved  the  court  cancels  the 
contract  at  the  instance  of  creditors, 
such  contractor  is  entitled  to  pay  for 
services  already  rendered,  and  to  re- 
imbursement for  actual  and  necessary 
outlays   in   connection   with   the   con- 
tract.   Griffith  V.  Blackwater,  etc.  Co., 
55   W.   Va.   604    (1904).     A  judgment 
creditor  of  a   corporation   may  bring 
suit  to  recover  corporate  property  con- 
verted by  an  individual  and  may  join 
both  the  corporation  and  such  individ- 
ual.  Oyster  v.  I'ola  Min.  Co.,  140  N.  C. 
135    (1905).    A  creditor   cannot  com- 
plain of  salaries  paid  prior  to  his  be- 
coming a  creditor.     Commercial,  etc. 
V.    Warthen,    119    Ga.    990    (1904).    A 
bondholder  may  maintain  a  suit  to  en- 
join   the    collection    of    illegal    taxes. 
Commissioners,    etc.    Co.  v.  Bancroft, 
203   U.   S.    112    (1906).     Where,   in   a 
foreclosure   suit  and  before  sale,  the 
corporation  and  the  bondholders  agree 
to  rent  the  railroad  to  another  com- 
pany,  and   do  so   rent  H  at  a  rental 
which   meets  the   interest  but   leaves 
nothing   for   the  unsecured   creditors, 
the  latter  may  have  the  railroad  sub- 
jected to  the  payment  of  their  debts. 
Farmers',  etc.  Co.  r.  Missouri,  etc.  Ry., 
21  Fed.  Rep.  264  (1884).    In  a  suit  by 
creditors  to  hold  directors  personally 
liable  for  violating  tfce  statutes  in  the 


conduct  of  the  corporate  business,  the 
creditors  must  clearly   set   forth   the 
character  and  existence  of  the  amount 
they  claim.    Boston,  etc.  R.  R.  v.  Parr, 
104  Fed.  Rep.  695   (1900).     A  creditor 
of  a  corporation  who  wishes  to  object 
to  a  transfer  of  its  assets  to  another 
corporation  must  do  so  promptly  after 
he  learns  of  the  same,  and  a  delay  of 
three    or    four    years,    during    which 
others   become   creditors    of   the   new 
corporation  and  the  latter  becomes  in- 
solvent,   will    bar    his    claim    of    an 
equitable  lien  on  the  assets.    Anthony 
V.  Campbell,  112  Fed.  Rep.  212  (1901). 
A  creditor  of  an  insolvent  corporation 
who    causes   its   property    to    be    sold 
under  execution  cannot  complain  that 
a  director  purchased  at  the  sale  at  a 
low  price.     Potvin    v.  Denney    Hotel 
Co.,  26  Wash.  309  (1901).    In  a  stock- 
holder's suit  against  the  directors  for 
fraud  a  corporate  creditor  cannot  in- 
tervene.    Smith  V.  Geo.  T.  Smith,  etc. 
Co.,  119  Mich.  11    (1898).     Under  the 
statutes  of  Wisconsin  a  corporate  cred- 
itor may  hold  the  directors  liable  for 
misconduct,  although  there  exists  no 
relationship  of  trustee  and  cestui  que 
trust.     Killen  v.  Barnes,  106  Wis.  546 
(1900).     A  creditor  cannot  complain 
that  the  corporation  sold  some  of  its 
property  to  two  directors  in  consider- 
ation  of  their  paying  certain  of  the 
debts;   neither  can  he  claim  that  the 
transaction  was  not  duly  authorized 
by  the  board  of  directors  or  signed  by 
the  proper  officers,  where  he  has  par- 
ticipated in  the  results  of  their  action. 
Swentzel  v.  Franklin,  etc.  Co.,  168  Mo. 
272   (1902).     In  a  suit  by  a  corporate 
creditor  against  the  corjiorate  officers 
to   reach    funds   which    they   had    di- 
verted, it  is  not  necessary  that  all  of 
the  wrong-doers  be  joined  as  defend- 
ants.    Morrison  r.  Blue  Star,  etc.  Co., 
26    Wash.    541    (1901).      A    corporate 
creditor  cannot  hold  a  director  liable 
for  a  profit  which  he  has  made  in  pur- 
chasing   a   property   at   a   foreclosure 
sale,  even  though  the  corporation  was 
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the  benefit  of  the  decree.^     Directors  may  not  be  liable  to  corporate 


the  equitable  mortgagor  of  such  prop- 
erty.    Ready    v.    Smith,    170   Mo.    163 
(1902).     Corporate    creditors    cannot 
object  that  the  corporation  sold  prop- 
erty to  directors,  where  the  sale  has 
been   ratified    by   the   stockholders   as 
well   as   directors.      Crymble   v.   Mul- 
vaney,  21  Colo.  203  (1895).    A  pledgee 
of  bonds  from  the  corporation  cannot 
attack  another  pledge  of  bonds  to  the 
president   to   secure   a   debt   due   the 
president,  especially  where  the  former 
took  the  bonds  in  pledge  with  knowl- 
edge  of  the  pledge  to  the  president. 
Hook     I'.     Ayers,     63    Fed.    Rep.    347 
(1894);    s.    c,    64   Fed.   Rep.    660.     A 
creditor  whose  debt  was  incurred  after 
the   directors'   negligence   complained 
of  cannot  sue  in  equity  for  false  rep- 
resentations.     Nor    are   the    directors 
liable  as  trustees  for  the  stockholders. 
They  are  liable  in  equity  for  moneys 
belonging    to    the    company    and    re- 
ceived by  them,  but  no  farther.   Landis 
V.  Sea  Isle,  etc.  Co.,  53  N.  J.  Eq.  654 
(1895).    Where   a   railroad   has    been 
sold  under  foreclosure  proceedings,  a 
judgment    creditor    of    the    company, 
who  seeks  to  set  the  sale  aside  on  the 
ground  that  the  mortgage  was  invalid, 
is  in  the  position  of  one  who  asks  to 
be  let  in  to  redeem  from  a  mortgagee 
in   possession    under  an   unforeclosed 
mortgage.     He  cannot  in    the    same 
action  ask  that  the  purchaser  at  fore- 
closure sale,  who  is  about  to  bond  the 
property,  shall  pay  the  judgment  cred- 
itor's claim  out  of  such  bonds.     Mer- 
riman  r.  Chicago,  etc.  R.  R.,  64  Fed. 
Rep.  535  (1894).    Where  one  company 
owns    a    majority    of    the    stock    of 
another  company,  and  the  property  of 
the  latter  company  is   leased   to   the 
former  at  a  fixed  rental,  the  rent  to 
be  paid  to  bondholders  of  the  latter, 
a  judgment  creditor  of  the  latter  can- 
not have  the  lease  set  aside  unless  he 
can  show  that  the  income  of  the  lat- 


ter company  is  more  than  sufficient  to 
pay  the  rental,  there  being  no  proof 
that  the  rental  was  unfair,  and  there 
being  proof  that  the  rental  is  more 
than  the  company  earned.  The  prin- 
ciple that  the  owner  of  a  majority  of 
the  stock  will  not  be  permitted  to  de- 
fraud stockholders  or  creditors  does 
not  apply.  Sidell  v.  Missouri  Pac.  Ry., 
78  Fed.  Rep.  724  (1897).  Creditors 
cannot  object  to  a  contract  between 
the  corporation  and  a  director,  where 
the  stockholders  have  assented  thereto 
and  the  contract  is  a  fair  one.  Welch 
V.  Importers',  etc.  Bank,  122  N.  Y. 
177  (1890).  A  creditor  cannot  com- 
plain of  a  mortgage  or  deed  from  his 
debtor,  a  corporation,  even  though 
the  mortgage  and  deed  were  to 
another  coriwration  having  the  same 
board  of  directors  as  the  debtor  corpo- 
ration. A  stockholder  might  com- 
plain, but  there  is  no  fiduciary  rela- 
tion between  corporate  creditors  and 
directors.  The  mortgage  was  given 
when  the  company  was  solvent,  and 
the  deed  after  it  became  insolvent. 
O'Connor,  etc.  Co.  r.  Coosa  Furnace 
Co.,  95  Ala.  614  (1891).  The  cred- 
itors of  a  corporation  are  not  allowed 
to  attack  a  corporate  mortgage  on 
the  ground  that  its  stockholders  did 
not  authorize  it,  as  required  by  stat' 
ute.  Manhattan  Hardware  Co.  v. 
Phalen,  128  Pa.  St.  110  (1889).  A 
general  creditor  cannot  intervene  the 
same  as  a  stockholder.  Kansas,  etc. 
Ry.  r.  Fitzgerald,  33  Neb.  137  (1891). 
Where  a  corporation  is  insolvent  or 
threatened  with  insolvency,  a  judg- 
ment creditor  may  maintain  a  suit 
to  hold  the  directors  liable  for  mis- 
application of  corporate  assets  under 
the  Wisconsin  statute.  State  r.  Mil- 
waukee, etc.  Co.,  116  N.  W.  Rep.  900 
(Wis.  1908).  It  is  difficult  for  a  cor- 
porate creditor  to  seek  collection  by 
making  out   a   conspiracy.     Brackett 


1  See   §§  42,   46,   supra,   and    §  848,  infra. 
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creditors  for  negligence  in  tlie  management  of  the  affairs  of  the  cor- 
poration.^ 


V.  Griswold,  13  N.  Y.  Supp.  192  (1891). 
A  suit  in  equity  by  a  creditor  of  a 
national  banli  against  a  director  for 
mismanagement  does  not  lie  where 
the  statutes  prescribe  the  remedy 
through  the  receiver.  National  Exch. 
Bank  v.  Peters,  44  Fed.  Rep.  13  (1890). 
A  creditor  holding  an  unpaid  promis- 
sory note  cannot,  by  a  bill  in  equity 
to  collect  the  debt,  unite  with  a  claim 
that  the  company  was  not  duly  incor- 
porated a  claim  to  hold  the  directors 
liable  for  false  representations,  and 
also  bring  in  a  subsequent  corporation 
that  took  all  the  assets  of  the  first,  as 
well  as  the  persons  who  finally  ob- 
tained such  effects.  Jefferson  Nat. 
Bank  v.  Texas  Inv.  Co.,  74  Tex.  421 
(1889).  See  also,  in  general,  Colum- 
bus, etc.  R.  R.  V.  Burke,  20  Week.  L. 
Bull.  287  (1888),  and  Belden  v.  Burke, 
referred  to  in  §  766,  note,  infra;  Mills 
V.  Northern  Ry.,  L.  R.  5  Ch.  621 
(1870);  Consolidated,  etc.  Co.  v.  Kan- 
sas City  Varnish,  etc.  Co.,  45  Fed.  Rep. 
7  (1891),  and  §§830,  869,  infra.  For 
various  suits  which  corporate  cred- 
itors have  sustained  in  this  connec- 
tion, see  Warner  v.  Hopkins,  111  Pa. 
St.  328  (1885);  Lothrop  v.  Stedman, 
42  Conn.  583  (U.  S.  C.  C.  1875);  s.  c, 
15  Fed.  Cas.  922;  Brown  v.  Orr,  112 
Pa.  St.  233  (1886);  but  see  Balliet  v. 
Brown,  103  Pa.  St.  546  (1883) ;  Pond  v. 
Framingham,  etc.  Co.,  130  Mass.  194 
(1881) ;  Gravenstine's  Appeal,  49  Pa.  St. 
310  (1865)  ;  Heath  t;.  Erie  Ry.,  8  Blatchf. 


347  (1871);  s.  c,  11  Fed.  Cas.  976; 
Currier  v.  New  York,  etc.  R.  R.,  35 
Hun,  355  (1885).  See  N.  Y.  Code  Civ. 
Pro.,  §§  1781,  1782;  also  Conro  v.  Gray, 
4  How.  Pr.  166  (1849);  Fisk  v.  Union 
Pac.  R.  R.,  10  Blatchf.  518  (1873); 
s.  c,  9  Fed.  Cas.  167;  Irons  v.  Manu- 
facturers' Nat.  Bank,  6  Biss.  301 
(1875);  s.  c,  13  Fed.  Cas.  100;  Van 
Weel  V.  Winston,  115  U.  S.  228  (1885) ; 
Cole  v.  Knickerbocker,  etc.  Co.,  23 
Hun,  255  (1880);  aff'd,  91  N.  Y.  641; 
Mills  V.  Northern  Ry.,  L.  R.  5  Ch.  621 
(1870);  Paulsen  v.  Van  Steenbergh, 
65  How.  Pr.  342  (1883).  In  Bewley 
i\  Equitable  Life  Ass.  Soc,  61  How. 
Pr.  344  (1881),  where  a  policyholder 
sought  to  hold  liable  for  misuse  of 
funds  the  directors  who  were  elected 
by  the  holders  of  the  $100,000  of  stock 
of  that  corporation,  it  was  held  that 
the  action  by  him  would  not  lie.  If 
he  had  been  a  judgment  creditor  and 
the  corporation  had  been  insolvent,  a 
different  rule  would  have  applied, 
thus  distinguishing  Evans  v.  Coven- 
try, 5  De  G.,  M.  &  G.  911  (1854) ;  Alde- 
bert  V.  Leaf  (or  Kearns),  1  Hem.  &  M. 
681  (1864);  Re  State  F.  Ins.  Co.,  11 
W.  R.  746  (1863);  Belknap  v.  North 
America,  etc.  Co.,  11  Hun,  282  (1877). 
Judgment  creditors  may  attack  a  pref- 
erence to  other  creditors  forbidden  by 
statute.  Wood  v.  Sidney,  etc.  Co.,  92 
Hun,  22  (1895).  Where  all  the  corpo- 
rate assets  have  been  misappropriated 
by   the   stockholders,   corporate   cred- 


1  Deadrick  v.  Bank  of  Com.,  100 
Tenn.  457  (1898).  Corporate  cred- 
itors cannot  hold  directors  liable  for 
mere  non-feasance,  but  a  receiver  may 
hold  them  liable.  Stone  v.  Rottman, 
183  Mo.  552  (1904).  The  directors  of 
a  banking  corporation  are  not  liable 
to  its  creditors  for  violation  or  neglect 
of  duty,  there  being  no  deceit.  Hart 
V.  Hanson,  14  N.  Dak.  570  (1695). 
Bank  directors  who  are  guilty  of  neg- 


ligence in  the  management  of  the 
bank  may  be  held  liable  by  a  depos- 
itor. Wolfe  r.  Simmons,  75  Miss.  539 
(1898).  A  suit  by  depositors  to  hold 
the  directors  personally  liable  for  neg- 
ligence in  the  management  of  a  bank 
must  be  for  the  benefit  of  the  assignee 
of  the  bank,  and  both  the  assignee 
and  the  bank  must  be  joined  as  par- 
ties. Gores  v.  Field,  109  Wis.  408 
(1901). 
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A  judgment  creditor's  remedy  is  not  at  law/  but  is  in  equity,^ 
and  may  be  by  intervention.^  The  trustee  of  a  corporate  mortgage 
or  a  bondholder  secured  by  such  mortgage  may  sue  to  protect  the 
mortgaged  property.^ 

\Miere  a  receiver  has  been  appointed,  it  is  for  him  and  not  for  a 
stockholder  to  hold  the  directors  responsible  for  mismanagement 
of  the  corporation.^  A  receiver  may  hold  liable  a  director,  where 
upon  the  consolidation  of  two  companies  large  sums  are  used  out 
of  the  corporate  funds  to  effect  the  consolidation  and  the  com- 
pany becomes  insolvent.**     A  receiver  may  bring  an  action  against 


itors  may  unite  in  a  bill  in  equity  to 
compel  restitution.  Ellis  v.  Pullman, 
95  Ga.  445  (1S95).  A  bill  by  judg- 
ment creditors  to  set  aside  illegal  con- 
veyances to  directors,  and  to  enforce 
a  statutory  liability  and  also  a  sub- 
scription liability,  is  multifarious. 
Von  Auw  r.  Chicago  Toy,  etc.  Co.,  70 
Fed.  Rep.  939  (1895).  Directors  are 
liable  for  damages  in  an  action  on  the 
case  brought  by  depositors  In  a  bank 
after  it  was  insolvent,  the  directors 
having  neglected  to  know  of  the  in- 
solvency. Delano  v.  Case,  121  111.  247 
(1887),  aff'g  17  111.  App.  531.  See 
§  701,  supra,  as  to  a  request  to  the  re- 
ceiver to  sue.  For  a  suit  by  a  creditor 
against  directors  under  the  Wisconsin 
statute,  see  Hurlbut  v.  Marshall,  62 
Wis.  590  (1885).  A  stockholder  who 
participates  in  a  corporate  act  can- 
not, as  a  corporate  creditor,  attack 
that  act.  Fort  Madison  Bank  v.  Alden, 
129  U.  S.  372  (1889).  See  Mellen  v. 
Moline,  etc.  Works,  131  U.  S.  352 
(1889);  Le  Warne  v.  Meyer,  38  Fed. 
Rep.  191  (1889).  The  creditors  of  an 
insolvent  partnership  are  not  entitled 
to  a  receiver  of  a  corporation,  even 
though  they  allege  that  one  of  the 
partners  is  president  and  is  mingling 
the  business  of  the  two  concerns  in 
such  a  manner  as  to  defraud  the  part- 
nership. Cabaniss  v.  Reco,  etc.  Co., 
116  Fed.  Rep.  318    (1902). 

1  Braem  r.  Merchants'  Nat.  Bank, 
127  N.  Y.  508   (1891). 

2  Consolidated  Tank  Line  Co.  v. 
Kansas  City  Varnish  Co.,  45  Fed. 
Rep.  7  (1891) ;  Pullman  r.  Stebbins,  51 


Fed.  Rep.  10  (1892);  Cummings  v. 
American  Gear,  etc.  Co.,  87  Hun,  598 
(1895). 

3  See  §  848.  infra. 

4  A  trustee  of  a  mortgage  may  file  a 
bill  to  prevent  an  illegal  reduction  of 
the  rates  of  the  mortgagor  company. 
See  §  816,  infra. 

5  Howe  V.  Barney,  45  Fed.  Rep.  668 
(1891).  Where  the  receiver  is  au- 
thorized to  commence  suit  for  the 
benefit  of  such  corporations  as  come 
in  and  give  security  for  the  cost  and 
expenses  of  such  suit,  the  suit  being 
against  stockholders,  the  defendants 
cannot  defend  on  the  ground  that 
some  of  the  creditors  purchased  their 
claims  for  the  sole  purpose  of  coming 
in  under  such  order  of  the  court. 
Central  T.  Co.  v.  East  Tennessee,  etc. 
Co.,  116  Fed.  Rep.  743  (1902). 

6  Pierson  v.  Cronk,  13  N.  Y.  Supp. 
845  (1890) ;  Mason  v.  Cronk,  125  N.  Y. 
496  (1891).  A  receiver  of  an  insolv- 
ent bank  may  file  a  bill  in  equity  to 
compel  its  president  and  another  bank 
to  pay  back  the  price  of  stock  in  the 
insolvent  bank  which  the  insolvent 
bank  through  the  instrumentality  of 
its  president,  who  was  also  cashier  of 
the  other  bank,  had  purchased  of  the 
other  bank  on  the  eve  of  the  insolv- 
ency of  the  former.  Bridgens  r.  Dol- 
lar Sav.  Bank,  66  Fed.  Rep.  9  (1895). 
The  receiver  of  an  insolvent  corpora- 
tion which  has  been  rendered  insolv- 
ent by  reason  of  its  assets  having 
been  disposed  of  by  another  corpora- 
tion may  hold  its  directors  liable  for 
the  loss,  and  his  suit  may  be  at  law 


(154) 
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directors  to  liold  tliem  liable  for  negligence.^  But  a  stockholder  or 
creditor  may  sometimes  hold  a  director  liable  for  negligence  where 
a  receiver  cannot.^  The  receiver  of  an  insolvent  railroad  corpora- 
tion may  file  a  bill  in  equity  to  compel  the  directors  and  their  at- 
torney to  repay  corporate  funds  which  they  divided  among 
themselves.^  Where  an  insolvent  corporation  has  illegally  trans- 
ferred its  property,  a  permanent  receiver  may  bring  a  suit  at  law 
for  conversion  instead  of  suing  in  a  court  of  equity.**  A  receiver 
may  bring  suit  to  set  aside  illegal  transfers  of  property  which  have 
been  made  by  the  corporation  to  the  directors.*^  Where  a  receiver 
has  been  appointed,  he  may  bring  an  action  to  compel  stockholders 
to  refund  corporate  moneys  which  they  have  taken  after  paying  in 
the  same  on  their  subscriptions,^  or  a  judgment  creditor  may  bring 
it."^  If  the  receiver  refuses  to  bring  such  an  action,  a  creditor  may 
apply  to  the  court  for  permission  to  bring  it,  making  the  receiver  a 
party  defendant.^  A  receiver  cannot  sue  himself,  and  hence  a  cred- 
itor may  bring  the  suit  where  the  receiver  is  one  of  the  defendants." 


or  in  equity.    Mason  v.  Henry,  152  N.  4  McQueen  v.  New,   45   N.   Y.  App. 

Y.    529    (1897).      As    to    wliether    the  Div.   579    (1899). 

suit  is  at  law  or  in   equity,  see  also  5  Jones    v.    Blun,    145    N.    Y.     333 

§  701,  supra.     Where  the  officers  and  (1895);  Varnum  v.  Hart,  119  N.  Y.  101 

directors,  in  a  conspiracy,  resign  their  (1890);    Butcher    v.    Importers',    etc. 

offices    and    substitute    other    officers  Nat.  Bank,  59  N.  Y.  5  (1874);  Robin- 

who    are    irresponsible    and    untrust-  son  v.  Bank  of  Attica,   21  N.  Y.  40S 

worthy,  in  consideration  of  unlawful  (1860);   Brouwer  v.  Harbeck,  9  N.  Y. 

payments    made    to    the     former    di-  589    (1854);    Milbank  v.  De  Riesthal, 

rectors,  and  the  assets  of  the  corpora-  82  Hun,  537   (1894);   Nealis  v.  Amer- 

tion  are  thereby  lost,  the  first  named  ican    Tube,     etc.     Co.,    76    Hun,    220 

directors    are    personally    responsible  (1894) ;  aff'd,  150  N.  Y.  42;  Milbank  r. 

for  their  action  and  a  receiver  of  the  Welch,  74  Hun,  497   (1893);   Kingsley 

corporation  may  hold  them  liable.   Bos-  v.    First    Nat.    Bank,    31    Hun,    329 

worth  V.  Allen,  168  N.  Y.  157   (1901).  (1884). 

1  See  §  701,  supra.  6  South  Bend,  etc.  Co.  v.  Pierre  F. 

2  Briggs  V.  Spaulding,  141  U.  S.  132,  &  M.  Ins.  Co.,  4  S.  D.  173  (1893). 
150  (1891).  A  receiver  of  an  insolv-  7  Even  though  a  receiver  is  in 
ent  corporation  appointed  by  a  court  charge,  yet  a  judgment  creditor  may 
of  equity  can  maintain  only  such  file  a  bill  to  compel  a  stockholder  to 
suits  as  the  corporation  can  maintain,  pay  back  an  illegal  dividend  and  also 
and  cannot  maintain  a  suit  which  a  to  account  for  property  transferred  to 
dissenting  stockholder  might  maintain  him  by  the  corporation  for  a  portion 
to  compel  another  stockholder  in  a  of  his  stock,  the  receiver  being  made 
building  association  to  return  to  the  a  party  defendant.  Bowker  v.  Hill,  115 
corporation    a   note   which    had    been  Fed.  Rep.  528   (1879). 

canceled  for  stock.     Young  v.  Steven-  8  See  §  740,  infra. 

son,    180    111.    608    (1899).      See    also  9  Dilzell,    etc.   Co.    r 

§  869,  infra.  S.  Rep.  138  (La.  1907) 

3  Gindrat    v.     Dane,     4     Cliff.     260  infra. 
(1874);  s.  c,  10  Fed.  Cas.  434. 
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In  Massachusetts  it  is  held  that  a  receiver  cannot  maintain  a  suit 
to  hold  promoters  liable  for  fraud,  but  the  suit  must  be  in  the  name 
of  the  corporation.^ 

A  receiver  must  obtain  special  permission  from  the  court  before 
commencing  suit  against  directors  for  negligence  and  against  stock- 
holders to  hold  them  liable  on  stock  issued  in  payment  for  property 
at  an  alleged  overvaluation.^  The  right  of  a  receiver  to  bring  suit 
in  a  foreign  jurisdiction  to  hold  a  stockholder  liable  for  stock  and 
bonds  illegally  issued  is  limited.^  A  stockholder  may  bring  a  suit 
in  behalf  of  the  corporation  where  the  directors  are  guilty  of  a  fraud, 
even  though  a  receiver  of  the  corporation  has  been  appointed  in 
another  state."*  A  stockholder  in  this  class  of  cases  should  not  sue 
in  the  double  capacity  of  stockholder  and  creditor.'^ 

The  attorney-general  cannot  maintain  a  suit  to  recover  back  funds 
and  to  remove  directors  of  a  street  railway  company  on  account  of 
their  using  corporate  funds  to  bribe  public  officers  and  obtain  fran- 
chises.^ 

§  736.  Rule  ivhen  the  plaintiff  stockholder  sues  in  the  interest  of 
a  rival  company,  or  purchases  stock  for  the  purpose  of  bringing 
suit. — The  law  is  well  settled  that  if  a  stockholder  institutes  a  suit 


1  Where  promoters  pay  out  less 
than  $30,000  to  secure  options  on  land 
and  then  sell  lae  options  to  a  corpo- 
ration for  $700,000  of  stock  to  the 
latter,  the  corporation  assuming  the 
purchase  price  of  the  land,  and  then 
issue  a  prospectus  which  is  mislead- 
ing and  does  not  state  the  facts  about 
the  issue  of  stock,  and  the  corpora- 
tion becomes  insolvent,  they  are  liable 
to  the  corporation  for  the  fair  market 
value  of  the  stock  at  the  time  the  stock 
was  issued,  or  as  ""oon  thereafter  as  it 
had  a  market  value.  The  liability  is 
not  for  unpaid  stock,  but  for  fraud  as 
promoters  in  making  a  secret  profit  in 
services  and  not  making  a  full  dis- 
closure to  the  stockholders.  The  pro- 
moters owe  a  duty  to  future  stock- 
holders. The  land  need  not  be  ten- 
dered back.  The  promoters  are  to  be 
credited  with  their  actual  disburse- 
ments and  to  be  charged  with  the 
fair  market  value  of  the  stock,  with 
interest,  and  also  with  dividends.  The 
suit  should  be  brought  by  the  corpora- 
tion  itself   and    not   by    its    receiver, 


according  to  the  Massachusetts  de- 
cisions. Hayward  r.  Leeson,  176  Mass. 
310  (1900). 

2  Simmons  v.  Taylor,  106  Tenn.  729 
(1901).  Even  though  valid  claims 
exist  against  directors  for  misconduct, 
and  even  though  in  proceedings  to 
wind  up  the  corporation  they  have 
filed  claims  as  creditors,  yet  it  is  not 
the  proper  procedure  to  allow  the  re- 
ceiver to  file  an  answer  and  set-off  in 
that  suit,  especially  where  no  process 
is  issued  against  the  directors  requir- 
ing them  to  answer.  An  order  might 
have  been  entered  withholding  any 
distribution  of  assets  to  them  until 
the  claim  against  them  had  been  liti- 
gated. Youtsey  v.  Hoffman,  108  Fed. 
Rep.   693    (1901). 

3  Great  Western,  etc.  Co.  v.  Harris, 
198  U.   S.  561    (1905). 

4  Fitzgerald  v.  Fitzgerald,  etc. 
Constr.  Co.,  41  Neb.  374  (1894).  As 
to  a  suit  after  dissolution,  see  §  741, 
infra. 

5  See  §  739,  infra. 

c  State  V,  Milwaukee,  etc.  Co.,  116  N. 
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in  behalf  of  himself  and  other  stockholders  to  enjoin  or  to  bring  to 
an  accounting  the  corporate  directors,  and  such  suit  is  instituted, 
not  to  protect  and  benefit  the  stockholders'  interest  in  the  corpora- 
tion, but  to  benefit  some  other  corporation,  the  court  will  refuse  to 
entertain  the  suit  and  will  dismiss  it.^  The  application  of  a  stock- 
holder  herein  to  a  court  of  equity  will  not  be  denied,  however,  merely 
because  it  is  for  the  interest  of  the  public  or  of  the  corporation, 
or  of  the  stockliolder  himself,  that  the  act  complained  of  be  allowed 
to  stand.  The  law  does  not  depend  on  the  opinion  of  the  court  as  to 
the  benefit  of  the  act.^ 

The  common  law  clearly  is  that  a  stockholder  has  the  same  right 
to  bring  the  suit  that  his  transferrer  had,  even  though  he  purchased 
the  stock  for  the  purpose  of  bringing  the  suit.^     The  law  has  nothing 


W.   Rep.   900    (Wis.   1908).     See  also 
§  635,  supra. 

1  A  bill  filed  by  a  stockholder  under 
the  terms  of  a  statute  to  bring  about 
a  dissolution  and  winding  up  of  the 
corporation  will  be  dismissed  where  it 
is  shown  that  the  suit  is  brought  in 
the  interest  of  rival  corporations.  The 
reason  for  dismissal  is  that  the  suit  is 
a  fraud  upon  the  court.  Watson  v. 
he  Grand,  etc.  Co.,  177  111.  203  (1898). 
A  preliminary  injunction  restraining 
a  lease  of  one  street  railway  to 
another  will  not  be  granted  at  the  in- 
stance of  a  stockholder  in  the  former 
company,  where  such  stockholder  does 
not  deny  that  he  has  brought  the 
suit  in  the  interest  of  a  competing 
steam  railroad.  Jenkins  v.  Auburn 
City  Ry.,  27  N.  Y.  App.  Div.  553 
(1898).  If  the  plaintiff  is  merely  a 
nominal  holder  and  is  acting  in  the 
interest  of  a  rival  company,  his  suit 
will  be  dismissed.  Breeze  v.  Lone, 
etc.  Co.,  39  Wash.  602  (1905).  The 
difHculty  herein  is  in  proving  that  the 
complainant  is  suing  for  the  rival 
company.  If,  however,  the  latter  is 
paying  the  costs  of  the  suit,  that  is 
sufficient  proof.  Forrest  v.  Manches- 
ter, etc.  Ry.,  4  De  G.,  F.  &  J.  126 
(1861) ;  Belmont  r.  Erie  Ry.,  52  Barb. 
637  (1869)  ;  Filder  r.  London,  etc.  Ry., 
1  Hem.  &  M.  489  (1863);  Camblos  r. 
Philadelphia,  etc.  R.  R.,  4  Brewst.  563 
(U.  S.  C.  C  1873);   s.  c,  4  Fed.  Cas. 


1089;  Waterbury  v.  Merchants'  Union 
Exp.  Co.,  50  Barb.  157  (1867);  Rogers 
V.  Oxford,  etc.  Ry.,  2  De  G.  &  J.  662 
(1858).  Where  the  stockholder's  suit 
is  brought  at  the  instance  of  a  com- 
peting company,  which  directs  the 
suit  and  pays  the  costs,  the  suit  will 
fail.  Beshoar  v.  Chappell,  6  Colo. 
App.  323  (1895).  See,  however.  Dins- 
more  V.  Central  R.  R.,  19  Fed.  Rep.  153 
(1883),  holding  that  the  fact  that  the 
complainant  stockholder  has  business 
relations  with  the  rival  company  and 
is  aided  by  it  in  preparing  his  case 
is  no  bar,  and  that,  if  it  were,  the 
objection  is  to  be  raised  by  a  plea  in 
abatement.  Ffooks  v.  Southwestern 
Ry.,  1  Sm.  &  G.  142  (1853).  See  also 
where  this  defense  failed.  Sandford  v. 
Railroad,  24  Pa.  St.  378  (1855);  Col- 
man  V.  Eastern  Counties  Ry.,  10  Beav. 
1  (1846),  where  a  rival  company  in- 
stigated the  suit;  Central  R.  R.  v. 
Collins,  40  Ga.  582  (1869),  where  the 
plaintiff  was  interested  in  a  rival 
company.  Jenkins  t'.  Auburn,  etc.  Ry., 
27  N.  Y.  App.  Div.  553  (1898).  See 
also  §§  386,  391,  supra. 

2  Hoole  V.  Great  Western  Ry.,  L.  R. 
3  Ch.  262  (1867);  Stevens  v.  Rutland, 
etc.  R.  R.,  29  Vt.  545  (1851). 

sWinsor  v.  Bailey,  55  N.  H.  218 
(1875);  Bloxam  r.  Metropolitan  Ry., 
L.  R.  3  Ch.  337  (1868),  where  the  com- 
plainant, on  December  13,  1867,  ad- 
vertised to  induce  the  stockholders  to 
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to  do  witb  the  motive  of  a  legal  act.^      Parties,  however,   buying 

combine;  on  January  15,  1868,  pur-  terest  in  the  subject-matter  of  the 
chased  stock  himself,  and  on  January  suit.  See  also  Du  Pont  v.  Northern 
25,  18GS,  commenced  suit.  So  also  Pac.  R.  R.,  18  P^ed.  Rep.  467  (1883); 
see  Seaton  v.  Grant,  L.  R.  2  Ch.  459  Atchison,  etc.  R.  R.  v.  Fletcher,  33 
(1867),  where  the  court  sustained  the  Kan.  236  (1886);  Ervin  v.  Oregon,  etc. 
suit,  although  it  said:  "He  buys  five  Nav.  Co.,  35  Hun,  544  (1885);  s.  c,  28 
shares  in  the  company,  and  then  files  Hun,  269  (1882);  Young  v.  Drake,  8 
this  bill  in  order  to  induce  the  com-  Hun,  61  (1876).  A  stockholder  may 
pany  to  buy  off  the  litigation.  That,  enjoin  the  ratification  by  the  stock- 
no  doubt,  is  a  course  of  conduct  which  holders  of  an  ultra  vires  sale  of  all 
would  meet  with  little  approval  in  the  property  of  a  prosperous  mining 
this  court,  or,  indeed,  in  any  other  corporation  to  another  corporation  for 
court;  and  such  conduct  might  be  ma-  stock  of  the  latter,  even  though  he 
terial  at  the  hearing  with  reference  purchased  his  stock  after  the  sale 
to  the  amount  of  relief  which  the  had  been  made,  such  stock,  however, 
plaintiff  couid  obtain,  or  whether  he  not  having  voted  for  or  acquiesced  in 
was  entitled  to  any  relief  at  all."  such  sale.  Forrester  v.  Boston,  etc. 
Nevertheless  the  court  said,  also,  that  Co.,  21  Mont.  544,  565  (1898).  The 
however  questionable  the  mode  of  the  complaining  stockholder  need  not 
plaintiff's  introduction  to  the  company  show  when  and  where  he  acquired  his 
may  have  been,  he  has  an  actual  in-  stock.    Montgomery,  etc.  Co.  r.  Lahey, 

1  Cases  supra;  also  Elkins  r.  Cam-  (1904).  A  purchaser  of  stock  for  the 
den,  etc.  R.  R.,  36  N.  J.  Eq.  5  (1882);  very  purpose  of  enjoining  an  ultra 
Ramsey  r.  Gould,  57  Barb.  398  (1870),  vires  act  which  will  injure  another 
where  the  motive  was  "bringing  men  enterprise  of  the  plaintiff  may  obtain 
to  justice;"  Salisbury  v.  Metropolitan  an  injunction.  Carson  v.  Iowa  City, 
Ry.,  3S  L.  J.  (Ch.)  249  (1869);  s.  c,  etc.  Co.,  80  Iowa,  638  (1890).  A  per- 
on  further  hearing,  22  L.  T.  Rep.  839.  son  may  buy  stock  to  commence  a 
The  right  of  a  stockholder  to  enjoin  suit.  Frothingham  v.  Broadway,  etc. 
an  interference  with  an  election  is  R.  R.,  9  N.  Y.  Civ.  Proc.  304  (1886). 
not  defeated  by  the  fact  that  a  rival  But  where  a  railroad  contracts  to  run 
company  purchased  his  stock  for  him.  trains  on  Sunday,  and  afterwards  a 
Camden,  etc.  R.  R.  v.  Elkins,  37  N.  person  buys  five  shares  of  stock  and 
J.  Eq.  273  (1883).  A  bondholder's  brings  suit  to  enjoin  the  company, 
foreclosure  is  valid  even  though  he  his  real  object  being  to  preserve  the 
purchased  the  bonds  at  the  instiga-  Sabbath,  equity  will  not  aid  him. 
tion  of  certain  interests  hostile  to  the  Sparhawk  v.  Union  Pass.  Ry.,  54  Pa. 
railroad,  and  even  though  he  expects  St.  401,  453  (1867).  As  regards  the 
those  interests  to  protect  him  from  motive  of  a  stockholder,  see  also 
loss.  If  he  owns  the  bonds  himself  Clark  v.  American  Coal  Co.,  86  Iowa, 
this  is  sufficient.  McFadden  v.  May's  436  (1892).  The  motive  of  a  bond- 
Landing,  etc.  R.  R.,  49  N.  J.  Eq.  176  holder  foreclosing  a  mortgage  is  im- 
(1891).  The  motive  of  a  stockholder  material.  Toler  v.  East  Tennessee, 
in  instituting  a  suit  to  prevent  the  etc.  Ry.,  67  Fed.  Rep.  168,  177  (1894). 
corporation  converting  bonds  into  The  motive  of  the  trustee  in  foreclos- 
stock  is  Immaterial.  Hodge  r.  United  ing  is  immaterial,  even  though  such 
States,  etc.  Corp.,  64  N.  J.  Eq.  Ill  motive  is  to  close  out  the  minority 
(1902).  MacGinniss  r.  Boston,  etc.  stockholders.  Guardian,  etc.  Co.  r. 
Co.,  29  Mont.  428  (1904).  South  Da-  White  Cliffs,  etc.  Co.,  109  Fed.  Rep. 
kota  V.  North  Carolina,  192  U.  S.  286  523  (1901).    See  46  S.  Rep.  991. 
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stock  for  the  mere  purpose  of  bringing  suit  are  not  favored  by  the 
courts,  and  an  injunction  will  be  denied  where  their  rights  can  be 
preserved  by  damages.^ 

But  where  the  transfer  is  merely  nominal  the  transferee  cannot 
bring  such  a  suit,  since  he  has  no  pecuniary  interests  of  his  own  to 
protect,  and  equity  will  not  aid  him.^ 

§  737.  Rule  9U  in  federal  courts  against  suits  by  transferees. — 
In  the  federal  courts  peculiar  rules  prevail.  It  was  found  that 
transfers  of  stock  were  frequently  made  for  the  purpose  of  securing 
jurisdiction  of  the  case  in  the  federal  courts.  Litigation  that  prop- 
erly belonged  to  the  state  courts  was  added  to   the  already  over- 

121  Ala.  131  (1899).    Where  property  transaction,    cannot   maintain    a   suit 

mortgaged     to    secure    bonds     is     of  to  have  the  issue  declared  void,  espe- 

doubtful   value  and  there  is  a  finan-  cially  where  there  is  no  offer  to   re- 

cial  stringency  in  the  market,  a  cor-  turn  the  property.   Buford  r.  Keokuk, 

poration  may  sell  $40,000  of  its  mort-  etc.   Co.,   69   Mo.    612    (1879),   aff'g   3 

gage   bonds    and    $5,000   of   its   stock  Mo.  App.  159. 

for    $33,000,    and    a    subsequent    pur-        i  Kingman  v.  Rome,  etc.  R.  R.,   30 

chaser  of  stock  of  the  company  with  Hun,  73   (1883).     In  the  case  of  Ven- 

notice  of  the  facts  cannot  attack  the  ner   v.    Atchison,    etc.    R.    R.  Co.,    28 

validity  of  the  mortgage.   The  defense  Fed.  Rep.  589   (1886),  the  court  said: 

of  usury  is  not  good  where  the  issue  "It  would  not  be  tolerable  for  a  party 

was    made    in    New    York    state,    al-  to  buy  into  a  company  with  the  pur- 

though    the    corporation    was    organ-  pose  of  invoking  the  aid  of  the  courts 

ized  in  New  Jersey.     Franklin  T.  Co.  to  compel  the  company  to  desist  from 

V.  Rutherford,  etc.  Co.,  57  N.  J.  Eq.  a  policy  which  it  was  pursuing  satis- 

42    (1898).      If,    however,    the    trans-  factorily  to  its  then  stockholders."  In 

ferrer    participated    or    acquiesced   in  a   suit   by   a   stockholder   in    a    trust 

the  act  complained  of,  then  the  trans-  company  to  enjoin  it  from   receiving 

feree  is  also  barred.     See  §§  40,  730,  deposits  on  the  ground  that  its  char- 

supra.      A    person    who    acted    as    a  ter   did    not    allow    such    action,    the 

broker  in  purchasing  the  stock  of  one  court    said:    "Whatever   may    be    the 

railroad  corporation  for  another  rail-  plaintiff's  motive  in   instituting  such 

road  corporation  cannot,  by  purchas-  an   action,   it   is   clear   that   the   suit 

ing  shares  in  the  latter  corporation,  is  not  for  the  purpose  of  promoting 

hold  its  directors  personally  liable  for  the  interest  of  the  other  stockholders 

the  ultra  vires   purchase.     Whitwam  or  the  welfare  of  the  corporation;  and 

V.  Watkin,  78  L.  T.  Rep.  188    (1898).  a  court  of  equity  might  well  hesitate 

A  stockholder  who  became  such  after  to  grant   injunctive   relief   in   a   case 

the  charter  has  been  amended,  author-  wherein  neither  public  nor  private  in- 

izing    a    consolidation,    cannot    com-  terests  are  to  be  protected."     Venner 

plain.     Colgate  v.  United   States,  etc.  v.  Farmers',  etc.  T.  Co.,  54  N.  Y.  App. 

Co.,  67  Atl.  Rep.  657  (N.  J.  1907).  Div.  271  (1900);  aff'd,  176  N.  Y.  549. 
Where   a   corporation    has   purchased        2  Quoted  and  approved  in  Breeze  v. 

all  the  assets  of  another  corporation  Lone,  etc.  Co.,  39  Wash.   602    (1905). 

and  issued   stock   in   payment  of  the  M'Donnell   v.  Grand   Canal   Co.,  3   Ir. 

same,  the  stockholder  in   the  former  Ch.  Rep.   (N.  S.)   578  (1853);   Robson 

who  became  a  stockholder  after  the  v.  Dodds,  L.  R.  8  Eq.  301  (1869). 
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burdened  calendars  of  the  United  States  courts.^  Accordingly  the 
supreme  court  of  the  United  States  made  it  a  rule  of  the  federal 
courts  that  a  transferee  of  stock  cannot  sustain  a  stockholder's  suit 
to  remedy  a  cor^iorate  wrong  which  was  perpetrated  before  he  be- 
came a  stockholder.^     Equity  rule  94  requiring  an  allegation  that 


1  See  the  vigorous  denunciation  of 
such  transfers  by  Mr.  Justice  Miller, 
in  Hawes  v.  Oakland,  104  U.  S.  450 
(1881). 

2  Rule  94,  as  follows:  "Every  bill 
brought  by  one  or  more  stockholders 
in  a  corporation  against  the  corpora- 
tion and  other  parties,  founded  on 
rights  which  may  be  properly  asserted 
by  the  corporation,  must  be  verified 
by  oath,  must  contain  an  allegation 
that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of 
which  he  complains,  or  that  his  share 
had  devolved  on  him  since  by  opera- 
tion of  law,  and  that  the  suit  is  not 
a  collusive  one  to  confer  on  a  court 
of  the  United  States  jurisdiction  of 
a  case  of  which  it  would  not  other- 
wise have  cognizance."  Promulgated 
January  23,  1882.  (See  104  U.  S.  ix.) 
See  Dimpfel  v.  Ohio,  etc.  Ry.,  110  U. 
S.  209  (1884).  But  see  Leo  v.  Union 
Pac.  Ry.,  17  Fed.  Rep.  273  (1883); 
S.  c,  19  Fed.  Rep.  283.  In  Lafayette 
Co.  V.  Neely,  21  Fed.  Rep.  738  (1884), 
it  is  held  that  this  rule  does  not  bar 
the  stockholder's  right  to  bring  the 
action  after  the  dissolution  of  the  cor- 
poration. Rule  94,  in  the  United 
States  court,  against  a  purchaser  of 
stock  bringing  suit  on  certain  causes 
of  action  accruing  before  he  purchases 
the  stock,  does  not  apply  to  causes 
removed  from  the  state  court.  Evans 
V.  Union  Pac.  Ry.,  58  Fed.  Rep.  497 
(1893);  Earle  v.  Seattle,  etc.  Ry.,  56 
Fed.  Rep.  909  (1893).  "As  a  general 
proposition,  the  purchaser  of  stock 
in  a  corporation  is  not  allowed  to 
attack  the  acts  and  management  of 
the  company  prior  to  the  acquisition 
of  his  stock."  United  Elec.  Securities 
Co.  V.  Louisiana  Elec.  Light  Co.,  68 
Fed.  Rep.  673,  675  (1895).  See  also 
Whittemore  v.  Amoskeag  Nat.  Bank, 


26  Fed.  Rep.  819  (1885);  rev'd  on  an- 
other point  in  134  U.  S.  527;  Venner 
V.  Atchison,  etc.  R.  R.,  28  Fed.  Rep. 
581  (1886).  Under  equity  rule  94, 
one  who  purchases  shares  of  stock  in 
a  corporation  after  a  plan  of  reorgan- 
ization has  been  adopted  and  partially 
carried  out  is  not  in  a  position  to 
maintain  a  suit  to  set  the  same  aside 
on  the  ground  of  fraud  and  neglect 
of  duty  by  its  trustees  and  other  par- 
ties. Symmes  r.  Union  Trust  Co.,  60 
Fed.   Rep.   830    (1894). 

The  United  States  court  has  no 
jurisdiction  of  a  stockholder's  suit  for 
a  receiver  unless  the  actual  value  of 
the  stock  owned  by  him  exceeds  ?2,000, 
and  unless  he  was  a  stockholder  when 
the  acts  complained  of  occurred,  and 
unless  he  has  made  an  earnest  effort 
to  secure  relief  by  the  corporatioa  it- 
self. Robinson  r.  W.  Virginia  L.  Co., 
90  Fed.  Rep.  770  (1898).  A  stock- 
holder bringing  suit  in  the  federal 
court  to  cancel  an  alleged  illegal  issue 
of  stock  must  allege  a  demand  to  the 
corporation  or  its  receiver  and  a  re- 
fusal to  sue,  and  that  he  was  a  stock- 
holder at  the  time  of  the  transaction 
complained  of,  or  that  the  stock  has 
come  to  him  since  that  time  by  opera- 
tion of  law.  Bimber  v.  Calivada,  etc. 
Co.,  110  Fed.  Rep.  58  (1901).  A  pur- 
chaser of  stock  and  bonds  of  an  in- 
solvent railroad  company  may  main- 
tain a  suit  in  equity  in  the  United 
States  court  for  the  appointment  of 
a  receiver,  even  though  the  stock  and 
bonds  were  transferred  to  him  for 
that  purpose,  the  transfer  being  abso- 
lute. Cole  V.  Philadelphia,  etc.  Ry., 
140  Fed.  Rep.  944  (1905).  The  su- 
preme court  of  Montana  in  the  case 
of  Forrester  r.  Boston,  etc.  Co.,  21 
Mont.  544,  565  (1898),  points  out  that 
if  the  rule  of  the  United  States  court 
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the  plaintiff  was  a  sliareliolder  at  the  time  of  the  transaction  com- 
plained of,  etc.,  does  not  prevent  the  court  acquiring  jurisdiction  of 
the  case,  but  the  rule  dismisses  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,^  Where 
the  complainant  is  merely  the  nominal  holder  of  the  stock,  the  de- 
fendant may  set  up  that  the  complainant  holds  the  stock  merely  to 
give  jurisdiction  to  the  United  States  court.^  In  a  few  of  the  states 
also  the  rule  of  the  federal  courts  has  been  adopted  that  a  subsequent 
stockholder  cannot  complain.^  The  rule  in  the  United  States  court 
that  a  stockliolder  cannot  complain  of  matters  which  occurred  before 
he  became  a  stockholder,  applies  to  a  suit  removed  from  the  state 
court  to  the  federal  court,  the  court  holding  that  this  rule  is  based 
on  equitable  jurispimdence  and  is  not  due  to  arbitrary  action  on  the 
part  of  the  United  States  courts."* 

§  738.  Parties  defendant  herein — The  corporation — Directors — 
Third  pei'sons — The  receiver. — The  corporation  itself  is  an  in- 
dispensable party  defendant  to  a  stockholder's  action  for  the  pur- 
pose of  remedying  a  wrong  which  the  corporation  itself  should  have 
remedied.^   This  rule  is  due  to  the  fact  that  the  corporation  is  entitled 


were  applied  in  all  courts  the  holders 
of  stock  purchased  even  in  good  faith 
after  the  doing  of  an  ultra  vires  act 
would  be  without  remedy  in  any 
court. 

1  Venner  v.  Great  Northern  Ry.,  209 
U.  S.  24  (1908) ;  aff'g  153  Fed.  Rep.  408. 

2  MacVeagh  v.  Denver  City  W.  W. 
Co.,  85  Fed.  Rep.  74  (1897). 

3  Alexander  v.  Searcy,  81  Ga.  536 
(1888).  In  Nebraska  it  is  held  that 
a  purchaser  of  stock  cannot  complain 
of  dividends  illegally  paid  prior  to 
his  becoming  a  stockholder,  where  it 
would  be  inequitable  to  allow  him  to 
do  so.  Home  P^ire  Ins.  Co.  v.  Barber, 
67  Neb.  644  (1903).  A  stockholder 
cannot  complain  of  illegal  salaries 
paid  before  he  was  a  stockholder. 
Rankin  v.  Southwestern,  etc.  Co.,  12 
N.  Mex.  54    (1903). 

4  Venner  i'.  Great  Northern  Ry.,  153 
Fed.  Rep.  408  (1907)  ;  aff'd,  209  U.S.  24. 

5  Davenport  v.  Dows,  18  Wall.  626 
(1873).  Peck  v.  Peck,  33  Colo.  421 
(1905).  Coxe  V.  Hart,  53  Mich.  557 
(1884);  Black  v.  Huggins,  2  Tenn. 
Ch.  780  (1877);  Samuel  v.  Holladay, 
Woolw.    400    (1869);    s.    c,    21    Fed. 
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Cas.  306;  Allen  v.  New  Jersey,  etc. 
R.  R.,  49  How.  Pr.  14  (1875);  Bag- 
shaw  V.  Eastern  Union  Ry.,  7  Hare, 
114  (1849);  aff'd,  19  L.  J.  (Ch.)  410; 
Gregory  v.  Patchett,  33  Beav.  595 
(1864);  Charleston,  etc.  Co.  r.  Seb- 
ring,  5  Rich.  Eq.  (S.  C.)  342  (1853); 
Brinckerhoff  r.  Bostwick,  88  N.  Y.  52 
(1882);  s.  c,  105  N.  Y.  567;  Bruschke 
r.  Nord  Chicago,  etc.  Verein,  145  111. 
433  (1893);  Mount  r.  Radford  Trust 
Co.,  93  Va.  427  (1896);  Hamilton  v. 
Desjardins  Canal  Co.,  1  Grant,  Ch. 
(Can.)  1  (1849);  Putnam  v.  Ruch,  54 
Fed.  Rep.  216  (1893);  Byers  t'.  Rol- 
lins, 13  Colo.  22  (1889);  Chicago  v. 
Cameron,  120  111.  447  (1887);  Stro- 
meyer  r.  Combes,  2  N.  Y.  Supp.  232 
(1888) ;  American,  etc.  Co.  v.  Linn,  93 
Ala.  610  (1890).  As  to  why  the  com- 
pany must  be  made  a  party,  see  Wil- 
loughby  v.  Chicago,  etc.  Co.,  50  N.  J. 
Eq.  656  (1892).  In  Consolidated 
Water  Co.  r.  Babcock,  76  Fed.  Rep. 
243  (1896),  the  court  held  that  where 
the  owner  of  the  bonds  and  most  of 
the  stock  of  a  water  company  wished 
to  enjoin  the  city  from  contracting 
with  another  water  company  in  viola- 
5G 
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to  be  heard,  a  similar  possible  suit  by  the  corporation  is  thereby  pre- 
vented, and  the  remedy  made  effective  against  the  corporation  as 
well  as  others.  The  corporation  is  a  necessary  party  defendant,  and 
must  be  actually  brought  into  court  by  service  or  otherwise,  even 
though  it  is  a  foreign  corporation  and  cannot  be  served  and  refuses  to 
appear.^  Stockholders  who  participate  in  the  acts  complained  of 
may  be  joined  as  parties  defendant,  even  though  no  relief  is  asked 
against  them.^   In  a  stocldiolder's  suit  to  set  aside  an  illegal  transfer 

tion  of  the  rights  of  the  former  water  v.  Southern   Pac.  Ry.,  122   Fed.  Rep. 

company,  the  former  water  company  147  (1903).    In  a  suit  by  a  dissenting 

was  a  necessary  party  to  the  suit.  The  stockholder  to  declare  void  an  agree- 

company  is  a  necessary  party  defend-  ment  of  sale  of  the  corporate  assets 

ant  and  may  be  compelled  to  make  a  to  another  company  for  stock  of  the 

disclosure    of    the    facts.      Spokes    v.  latter,    the    vendee    corporation    is    a 

Grosvenor  Hotel   Co.,    [1897]   2  Q.  B.  necessary  party  defendant.     Doughty 

124.     In   a   stockholder's   suit  to   set  v.  Lomagunda  Reefs,  Limited,  [1903] 

aside  a  transfer  of  the  corporate  as-  1  Ch.  673.    Where  on  a  consolidation 

sets   the   corporation   is    a   necessary  the   president   of   a   constituent   com- 

party.     Eldred  v.  American,  etc.  Co.,  pany   receives  for   the  benefit   of   all 

105    Fed.    Rep.    457     (1900),    except  the  stockholders  the  stock  in  the  new 

where  all  the  directors,  officers,  and  company   and   also   certain   assets  of 

stockholders     are     joined.       Kyle     v.  the  old  company,  a  stockholder  in  a 

"Wagner,  45  W.   Va.   349    (1898).     In  suit  to  compel  him  to  account  must 

a  suit  by  a  stockholder  to  hold  liable  join  the  constituent  company  and  also 

for    fraud    another    corporation    that  other  stockholders.     Knickerbocker  v. 

owns  a  majority  of  the  stock  of  his  Conger,    110    N.    Y.    App.    Div.    125 

corporation,  and  has  diverted  its  busi-  (1905).      The    corporation    is    not    a 

ness  so  that  it  became  insolvent,  the  necessary   party  defendant   if   it  has 

suit  must  be  in  equity,  and  his  cor-  been    dissolved.      Lewisohn    v.    Stod- 

poration  is  a  necessary  party  defend-  dard,   78  Conn.   575    (1906). 

ant.     A   direct  suit  at  law   will   not  i  Doming  v.  Beatty  Oil  Co.,  72  Kan. 

lie.     Niles  v.  N.  Y.  etc.  R.  R.,  69  N.  614  (1906).    The  corporation  is  a  nec- 

Y.   App.   Div.    144    (1902);    aff'd,   176  essary  party  defendant,  but  if  a  non- 

N.  Y.  119.    A  stockholder  may  file  a  resident,  service  may  be  made  outside 

bill  against  the  estate  of  the  deceased  of  the  state.    Kidd  v.  New  Hampshire, 

president  of  the  corporation  to  com-  etc.    Co.,   72   N.   H.    273    (1903).     Cf. 

pel  such  estate  to  make  good  corpo-  §  734,  supra.    Cunningham   v.  Pell,   5 

rate     property     misappropriated     by  Paige,  607   (1836),  holding  also  that, 

him,  and  such  suit  may  be  maintained  if  the  corporation  is  foreign,  service 

even  though  no  assets  of  the  corpora-  may  be  by  publication. 

tion  came   into  the  hands  of  the  ex-  2  Stone  v.  Pontiac,   etc.  R.  R.,   139 

ecutrix  of  the  estate,  and  even  though  Mich.  265  (1905).  Stockholders  should 

the    corporation    itself    is    a    foreign  not  be  joined  as  parties  defendant,  and 

corporation.      Wineburgh    v.    United  the  fact  that  all  of  them  are  joined 

States,  etc.  Co.,  173  Mass.  60   (1899).  does  not  obviate  the  necessity  of  al- 

In  a  suit  to  enjoin  a  corporation  from  leging     that    the    suit,     which     was 

owning  the   stock  of  competing  rail-  against  the  president  to  account  for 

roads,  the  latter  are  necessary  parties  funds   misappropriated    by    him,    was 

defendant.      Minnesota    r.    Northern,  brought   in   behalf   of   all    the    stock- 

etc.  Co.,  184  U.  S.  199  (1902);  Taylor  holders.     The   court   in   such    a  case 
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of  property  the  directors  are  not  necessary  parties,  and  if  joined  may 
be  proper,  but  are  merely  nominal  parties.^  The  decree  against  the 
corporation  is  effective  and  binding  upon  all  the  officers  of  the  corpo- 
ration.^ "WTiere,  however,  the  object  of  the  suit  is  to  hold  the  direct- 
ors personally  liable  for  frauds  or  for  negligence,  the  rule  is  different. 
In  such  cases  they  of  course  are  necessary  parties  defendant.^     It  is 


will  not  order  a  distribution  of  the 
proceeds  of  the  suit.  McCrea  v.  Mc- 
Clenahan,  114  N.  Y.  App.  Div.  70 
(1906).  Stockholders  who  did  not 
participate  in  the  act  complained  of 
are  not  proper  parties  defendant.  Mc- 
Crea V.  Robertson,  192  N.  Y.  150 
(1908). 

1  Geer  v.  Mathieson,  etc.  Works,  190 
U.  S.  428  (1903).  Directors  of  the 
company  are  not  necessary  party  de- 
fendants and  a  director  who  became 
such  after  me  transaction  complained 
of  is  not  even  a  proper  party.  Muhl- 
eran  v.  Gebhardt,  93  N.  Y.  App.  Div. 
98  (1904).  In  a  suit  by  a  minority 
stockholder  to  set  aside  a  consolida- 
tion because  the  majority  of  the 
stockholders  own  the  other  company 
and  made  an  unfair  contract  of  con- 
solidation, the  guilty  directors  and 
stockholders  are  proper  parties  de- 
fendant, and  their  joinder  does  not 
make  the  bill  multifarious.  The  suit 
may  be  in  equity.  Instead  of  setting 
aside  the  transaction  the  court  may 
give  complainant  the  value  of  his 
stock.  Jones  v.  Missouri,  etc.  Co.,  144 
Fed.  Rep.  765  (1906).  A  president 
and  secretary  should  not  be  joined 
in  a  suit  by  a  stockholder  against  the 
corporation  to  have  a  dividend  de- 
clared, etc.  Schell  v.  Alston  Mfg.  Co., 
149  Fed.  Rep.  439  (1906).  In  a  suit 
by  a  stockholder  to  set  aside  an  issue 
of  stock  and  bonds  by  his  railroad  in 
exchange  for  a  prior  issue  of  bonds, 
the  directors  are  not  necessary  par- 
ties, neither  are  the  holders  of  the 
bonds  which  are  to  be  retired.  Po- 
litz  V.  Wabash  R.  R.,  153  Fed.  Rep. 
941  (1907). 

2  See  §§745,  746,  752,  7*55,  infra; 
Winch  V.  Birkenhead,  etc.  Ry.,  5  De  G. 
&   Sm.   562    (1852),   where   the  court 
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said:  "I  do  not  think  it  is  necessary 
that  the  directors  should  be  parties. 
The  act  that  is  sought  to  be  restrained 
is  the  act  of  the  company.  The  com- 
pany itself  cannot  act  except  by 
means  of  its  officers;"  Pioneer,  etc. 
Co.  V.  Baker,  20  Fed.  Rep.  4  (1884); 
Heath  v.  Erie  Ry.,  8  Blatchf.  347 
(1871);  s.  c,  11  Fed.  Cas.  976;  Chase 
V.  Vanderbilt,  62  N.  Y.  307,  314 
(1875);  Bagshaw  v.  Eastern  Union 
Ry.,  7  Hare,  114  (1849);  aff'd,  19  L. 
J.  (Ch.)  410;  Allen  v.  New  Jersey, 
etc.  R.  R.,  49  How.  Pr.  14  (1875),  the 
court  saying:  "They  are  represented 
by  the  corporation  of  which  they  are 
alleged  to  be  directors,  and  when  the 
corporation  itself  is  made  a  party  de- 
fendant it  is  improper  to  add  the 
trustees  or  directors  as  parties  when 
no  personal  claim  or  judgment  is 
asked  against  them."  But  see  Ribon 
V.  Railroad  Cos.,  16  Wall.  446  (1872); 
Slattery  v.  St.  Louis,  etc.  Co.,  91  Mo. 
217  (1886).  Where  the  minority  sue 
to  set  aside  fraudulent  acts  of  the 
majority,  the  guilty  directors  are  not 
necessary  parties  defendant.  Wood- 
roof  V.  Howes,  88  Cal.  184   (1891). 

3  The  director  who  sold  property  to 
the  corporation  is  a  necessary  party 
defendant  in  a  stockholder's  action 
attacking  the  transaction.  Tutwiler 
r.  Tuskaloosa,  etc.  Co.,  89  Ala.  391 
(1889).  The  omission  of  part  of  the 
guilty  directors  as  parties  defendant 
is  not  fatal.  Anderton  v.  Wolf,  41 
Hun,  571  (1886).  The  directors  tak- 
ing part  in  an  ultra  vires  transfer  of 
property  are  proper  parties  defendant 
to  an  injunction  suit.  Small  v.  Minne- 
apolis, etc,  Co.,  10  N.  Y.  Supp.  456 
(1890).  See  also  cases  ch.  XXXIX, 
XL,  and  XLII,  supra;  Duckett  v. 
Gover,  L.  R.  6  Ch.  D.  82  (1877); 
58 
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not  necessary  to  join  all  the  guilty  jnirties.^     Outside  parties  are  to 
be  joined  as  parties   defendant  whenever   the  relief  asked  would 
alfeet  their  rights.-     After  a  receiver  has  been  appointed,  a  stock- 
Mason  V.  Harris,  L.  R.  11  Ch.  D.  97    judgment.     Gray  v.   Fuller,   17  N.  Y. 
(1879);    Ferguson    v.    Wilson,    L.    R.    App.     Div.     29     (1897).       In     a    suit 
2  Ch.  App.   77,  90    (1866);    Imperial,    against  a  corporation   for   breach   of 
etc.  Assoc.  V.  Coleman,  L.  R.  6  H.  L.    contract,    fraud,    and    collusion,    the 
189    (1873),    rev'g   L.   R.    6    Ch.   App.    president  may   be   joined   as   a  party 
558;    Bryson  v.  Warwick,  etc.   Co.,   1    defendant,  he  being  also  charged  with 
Sm.  &  G.  447  (1853).    The  executor  of    the   fraud.     Berwind   r.   Van    Home, 
a  deceased  director  who  is  guilty  of    104  Fed.  Rep.  581    (1900).     A  stock- 
unlawful  use  of  corporate  funds  may    holder's  bill  against  a  corporation  and 
be  joined  as  a  party  defendant  with    directors  may   be   to   remedy   certain 
the   other    directors.     Von    Aruim   v.    alleged  frauds,  and   also  incidentally 
American   Tubeworks,   188   Mass.   515    to  obtain  a  disclosure  and  discovery. 
(1905).     Where  a  director  sells  prop-    The  stockholder  need  not  resort  to  a 
erty  to  the  corporation  the  presump-    mandamus.     Weir  v.   Bay   State   Gas 
lion  against  him  is  that  it  is  fraud-    Co.,   91   Fed.   Rep.    940    (1898).     But 
ulent,  but  there  is  not  the  same  pre-    where    the    suit    is    brought    by    the 
sumption  against  the  other  directors    stockholder    against    the    corporation 
who  voted  for  it.     In  a  stockholder's    alone  to  remedy  the  frauds  of  direct- 
suit  to  set  the  sale  aside,  the  court    ors    and    have    a    receiver    appointed 
cannot    render    a    judgment    against    and    obtain   a   disclosure,   the   bill   is 
the    directors   for   the    difference    be-    defective     for     non-joinder     of     the 
tween  the  value  of  the  property  and    guilty  parties.    Edwards  v.  Bay  State 
the  price  paid,  unless  fraud  is  proved.    Gas    Co.,    91    Fed.    Rep.    942    (1898); 
Polhemus  v.  Polhemus,  114  N.  Y.  App.    Morse  v.  Bay  State  Gas  Co.,  91  Fed. 
Div.    781     (1906).       Officers    may    be    Rep.  944  (1898). 

joined  as  parties  defendant  in  order        i  Von    Arnim    v.    American    Tube- 
that  they  may  answer  interrogatories    works,   188  Mass.   515    (1905).     In  ^ 
attached  to  the  bill   for  the  purpose    stockholder's    suit    to    hold    directors 
of  enabling  the  complainant  to  know    liable   for  purchasing  property   from 
whom  to  examine  as  witnesses.    Such    the  corporation  all  of  the  guilty  par- 
answers    need    not    be    made    under    ties  need  not  be  joined,  and  it  is  no 
oath.    Gulf,  etc.  Co.  v.  Crenshaw,  138    defense  that  some  of  the  defendants 
Ala.  134  (1903).   The  president  should    are   chargeable    for    different    periods 
not  be  joined  as  a  party  defendant  for    from    the    period    pertaining    to    the 
purposes  of  discovery  only.    Tutwiler    others.    Barry  v.  Moeller,  68  N.  J.  Eq. 
V.   Tuskaloosa,   etc.   Co.,   89   Ala.    391    483    (1904).     But  a  receiver's  bill   in 
(1889).     Where   a  person   in   control    equity  against  directors  of  a  bank  to 
of    a    company    obtains     control     of    hold   the   directors   of   a   bank   liable 
a    rival    company,    and    allows    judg-    for  wrongful   acts   need   not  join   all 
ments  against  the  latter  and  the  sale    of  them.     Gaither  v.  Bauernschmidt, 
of  its  bonds  at  execution  at  nine  cents    69  Atl.  Rep.  4:5  (Md.  1908). 
on   the  dollar,  and  executes  a  mort-        2  Russell  v.  Wakefield,  etc.   Co.,  L. 
gage   and    controls   the    business,    all    R.  20  Eq.  474    (1875),  the  court  say- 
for  the  benefit  of  the  former  corpora-    ing:   "When  you  have  got  the  second 
tion,  he  and  the  dummy  directors  and    corporation  or  person  a  party  to  the 
third  persons  may  be  joined  in  a  bill    suit,  it  may  happen  that,  in  addition 
filed  by  a  minority  stockholder  to  en-    to   the    relief    that   you    are    entitled 
join  their  acts  and  obtain  a  personal    to  as  regards  the  first,  you  are  en- 
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holder's  suit  against  officers  to  compel  tliem  to  account  for  fraudulent 


titled  to  have  relief  against  the  sec- 
ond for  something  that  has  been  done 
under  the  ultra  vires  agreement.  You 
may  be  entitled  to  have  money  paid 
back  which  has  been  paid  under  the 
ultra  vires  agreement,  .  .  .  and 
you  may  be  entitled  to  have  property 
returned  or  other  acts  done."  In  the 
important  case  of  Minnesota  v.  North- 
ern, etc.  Co.,  184  U.  S.  199  (1902), 
where  the  state  of  Minnesota  filed  an 
original  bill  of  equity  in  the  supreme 
court  of  the  United  States  to  enjoin 
the  Northern  Securities  Company 
from  acquiring,  owning,  or  voting  a 
majority  of  the  capital  stock  of  the 
Great  Northern  Railway  Company 
and  the  Northern  Pacific  Railway 
Company,  two  competing  railroad  cor- 
porations of  that  state,  the  court  held 
that  it  would  not  entertain  the  suit, 
for  the  reason  that  the  two  railway 
companies  were  not  made  parties,  and 
no  relief  would  be  granted  by  a  court 
of  equity  affecting  absent  persons  ma- 
terially interested,  and  no  amendment 
would  be  allowed,  inasmuch  as  it 
would  bring  them  in  as  parties  and 
would  destroy  the  jurisdiction  of  the 
court.  See  also  Hare  v.  London,  etc. 
Ry.,  1  Johns.  &  H.  252  (1860);  s.  c, 
2  Johns.  &  H.  80;  30  L.  J.  (Ch.)  817, 
holding  that  in  an  action  to  set  aside 
a  traffic  contract  all  the  corporations 
who  were  parties  to  the  contract  are 
necessary  parties;  Tyson  v.  Virginia, 
etc.  R.  R..  1  Hughes,  80  (1871);  s.  c, 
24  Fed.  Cas.  493,  to  the  effect  that, 
in  an  action  to  set  aside  a  consolida- 
tion, the  other  corporation  is  a  nec- 
essary party;  Bell  v.  Donohoe,  17 
Fed.  Rep.  710  (1883);  Taylor  v.  Mi- 
ami, etc.  Co.,  5  Ohio,  162  (1831), 
where  a  guilty  stockholder  was  made 
a  party  defendant;  Abbot  v.  Amer- 
ican Hard  Rubber  Co.,  4  Blatchf.  489 
(1861);  s.  c,  1  Fed.  Cas.  13,  holding 
that  an  expected  purchaser  is  not  a 
necessary  party  defendant;  Bengley 
V.  Wheeler,  45  Mich.  493  (1881); 
Shawhan  v.  Zinn,  79  Ky.  300   (1881), 


holding  that  the  objection  to  a  defect 
of  parties  herein  may  be  raised  at 
the  trial,  and  need  not  be  raised  by 
demurrer;  Cass  v.  Ottawa,  etc.  Co., 
22  Grant  (U.  C),  512  (1875),  holding 
that  the  attorney-general  is  not  a 
necessary  party  defendant.  Cf.  Ryan 
v.  Ray,  33  Alb.  L.  J.  321  (Ind.  1886). 
A  stockholder's  suit  to  set  aside  an 
alleged  illegal  conveyance  of  corpo- 
rate property  to  an  individual  must 
join  him  as  a  party  defendant. 
Maeder  v.  Buffalo,  etc.  Co.,  132  Fed. 
Rep.  280  (1904).  Sometimes  the  di- 
rectors of  another  corporation  are 
proper  parties  defendant.  See  Ter- 
hune  V.  Midland  R.  R.,  38  N.  J.  Eq. 
423  (1884).  In  a  suit  by  a  minority 
of  the  stockholders  of  a  railroad  com- 
pany to  restrain  it  and  a  trust  com- 
pany from  issuing  bonds  to  a  con- 
struction company,  the  charge  being 
made  that  the  majority  stockholders 
controlled  also  the  construction  com- 
pany and  the  issue  of  bonds  was  cor- 
rupt, the  trustee  is  a  necessary  and 
not  merely  a  nominal  party.  Mayer 
V.  Denver,  etc.  R.  R.,  41  Fed.  Rep. 
723  (1890).  The  action  may  be  con- 
tinued against  the  executor  of  a  de- 
ceased defendant.  Fox  v.  Hale,  etc. 
Co.,  108  Cal.  478  (1895).  Parties  in 
league  and  the  guilty  officers  may  be 
made  parties  defendant.  Meyers  v. 
Scott,  2  N.  Y.  Supp.  753  (1888).  The 
question  of  when  the  directors  or  offi- 
cers may  be  joined  for  purposes  of 
discovery  is  discussed  elsewhere.  See 
§  519,  supra.  In  a  suit  to  set  aside 
a  lease,  both  the  lessor  and  lessee 
railroad  companies  are  necessary  par- 
ties. New  Jersey  Cent.  R.  R.  v.  Mills, 
113  U.  S.  249  (1885);  East  Tennessee, 
etc.  R.  R.  V.  Grayson,  119  U.  S.  240 
(1886).  A  director  who  resigned  be- 
fore the  acts  complained  of  were  done 
is  not  to  be  made  a  defendant,  even 
though  the  resignation  was  never  ac- 
cepted. Nor  is  a  director  liable  who 
was  absent  by  reason  of  sickness. 
Movius    V.    Lee,    30    Fed.    Rep.    298 
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misappropriations  of  corporate  property  must  join  the  receiver  as  a 
partj  defendant.^ 


(1887);  aff'd,  141  U.  S.  132.  In  a 
suit  to  compel  directors  to  turn  over 
the  corporation  profits  improperly 
realized  by  them,  a  separate  action 
may  be  brought  against  each  director. 
Langdon  v.  Fogg,  18  Fed.  Rep.  5 
(1883).  See  Chandler  v.  Bacon,  30 
Fed.  Rep.  538  (1887),  holding  that 
the  liability  is  joint  and  several,  the 
court  saying:  "When  the  conduct  of 
parties  operates  as  a  fraud  or  deceit 
upon  third  persons,  whatever  their 
private  intention,  the  relation  of  part- 
nership may  be  said  to  exist  as  to 
such  third  persons."  To  same  effect, 
Ervin  r.  Oregon,  etc.  Nav.  Co.,  20  Fed. 
Rep.  577  (1884).  In  a  stockholder's 
suit  to  set  aside  an  illegal  transfer  of 
the  assets  of  his  corporation  to  an- 
other corporation  and  to  compel  a  re- 
transfer,  the  persons  through  whom 
tne  property  was  transferred  need  not 
be  made  parties  if  the  persons  in  pos- 
session of  the  assets  are  made  parties. 
Eldred  v.  American,  etc.  Co.,  99  Fed. 
Rep.  168  (1900).  Where  the  presi- 
dent of  an  unincorporated  association 
issues  treasury  stock  and  thereby  ob- 
tains control  of  the  association  and 
sells  it  out  to  a  corporation  organized 
by  himself,  the  minority  stockholders 
of  the  associations  may  compel  him  to 
account  for  the  property.  As  regards 
the  person  to  whom  the  stock  was 
issued,  however,  a  general  allegation 
that  he  acteu  in  connection  with  the 
president  is  not  sufficient  to  render 
him  liable  on  the  ground  of  fraud. 
Booth  V.  Dodge,  60  N.  Y.  App.  Div. 
23  (1901).  In  a  suit  by  a  stockholder 
to  restrain  a  sale  of  the  property  the 
proposed  vendee  has  no  right  to  in- 
tervene. Lewisohn  Bros.  r.  Anaconda, 
etc.  Co.,  29  N.  Y.  App.  Div.  552  (1898). 
A  stockholder  cannot  maintain  a  suit 
against  the  corporation  to  enjoin 
other  stockholders  from  selling  their 
stock  to  a  Second  cori>oration,  such 
second  corporation  and  the  other 
stockholders  Dot  being  parties  to  the 


suit.  Ingraham  f.  National  Salt  Co., 
36  N.  Y.  Misc.  Rep.  646  (1902);  aff'd, 
72  N.  Y.  App.  Div.  582;  appeal  dis- 
missed, 172  N.  Y.  644.  Where  minor- 
ity stockholders  started  a  suit  in  the 
federal  court  to  set  aside  a  sale  of 
the  property  of  the  company  to  an- 
other corporation,  but  did  not  bring 
in  as  a  party  defendant  a  railway 
company  which  was  about  to  issue 
securities,  in  accordance  with  con- 
tracts with  the  two  companies,  and 
afterwards  started  a  suit  in  the  state 
court  for  the  same  relief,  and  brought 
in  the  railway  company  as  party  de- 
fendant, laches  in  bringing  in  the 
railway  company  is  a  bar  to  relief 
against  that  company.  A  protest  not 
followed  by  prompt  application  to  a 
court  does  not  excuse  laches.  Mum- 
ford  V.  Ecuador,  etc.  Co.,  50  Atl.  Rep. 
476   (N.  J.  1901).     See  §656,  supra. 

1  Porte-r  v.  Sabin,  149  U.  S.  473 
(1893) ;  Swope  v.  Villard,  61  Fed.  Rep, 
417  (1894).  Where  a  statutory  re- 
ceiver has  been  appointed  he  may  be 
made  a  party  defendant  instead  of 
the  corporation.  Barry  v.  Moeller,  68 
N.  J.  Eq.  483  (1904).  Where  a  re- 
ceiver was  himself  one  of  the  direct- 
ors chairged  with  fraud,  a  stockholder 
will  be  allowed  to  bring  suit  making 
the  receiver  a  party  defendant,  and 
it  is  no  defense  that  the  receivership 
has  been  running  for  two  years.  Wes- 
losky  V.  Quarterman,  123  Ga.  312 
(1905).  In  a  suit,  under  the  New 
York  statutes,  by  a  creditor  to  re- 
cover back  money  misappropriated  by 
directors  judgment  need  not  first  be 
obtained  against  the  company  if  it 
has  been  dissolved.  The  receiver  is 
not  a  necessary  party  defendant, 
where  he  has  been  discharged.  Lilien- 
thal  r.  Betz,  185  N.  Y.  153  (1906). 
In  a  suit  by  a  stockholder  of  a  dis- 
solved corporation,  in  behalf  of  him- 
self and  others,  to  hold  an  officer  lia- 
ble in  damages  for  having  wrecked 
the  company  and  acquired  all  its  prop- 
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§  739.  Complainant's  bill  must  not  improperhj  join  two  or  more 
causes  of  action  herein. — If  the  complainant's  bill  is  multifarious, 
it  of  course  cannot  succeed  as  against  the  objection  of  the  defend- 
ants. Thus,  it  has  been  held  that  the  stockholders  cannot  join  an 
action  in  reference  to  dividends  with  one  for  an  injunction  to  re- 
strain the  corporate  directors  committing  a  fraud.^  A  bill  combin- 
ing an  action  to  restrain  the  corporation  from  investing  in  tlie  stock 
of  another  company,  and  one  to  restrain  it  from  aiding  that  com- 
pany, has  been  held  to  be  multifarious.^  The  stockholders  cannot 
join  a  suit  against  the  corporation  with  one  against  third  persons 
in  behalf  of  the  corporation.^  An  action  to  be  allowed  to  enter  a 
reorganized  company  and  one  to  hold  its  officers  liable  for  fraud 
cannot  be  joined."*  The  plaintiff  cannot  join  causes  of  action  ac- 
cruino-  to  himself  personally  with  the  cause  of  action  which  he 
brings  suit  upon  in  behalf  of  the  company.'^     A  bill  seeking  to  at- 


erty  at  foreclosure  sale,  the  receiver 
Is  a  necessary  party  defendant,  or, 
if  he  has  been  discharged,  the  trus- 
tees of  the  dissolved  corporation. 
Michel  V.  Betz,  108  N.  Y.  App.  Div. 
241  (1905).  In  a  stockholder's  suit 
in  behalf  of  a  dissolved  corporation, 
the  receiver  is  a  necessary  party. 
Clark  ('.  San  Francisco,  53  Cal.  306 
(1878).  A  suit  by  depositors  to  hold 
the  directors  personally  liable  for 
negligence  in  the  management  of  a 
bank  must  be  for  the  benefit  of  the 
assignee  of  the  bank,  and  both  the 
assignee  and  the  bank  must  be  joined 
as  parties.  Gores  v.  Field,  109  Wis. 
408  (1901).  See  also  §740,  infra,  on 
request  to  receiver,  and  §  735,  supra, 
as  to  suits  by  receivers. 

1  Winsor  v.  Bailey,  55  N.  H.  218 
(1875).  In  a  stockholder's  suit  at 
law  for  a  dividend  which  has  been 
declared,  he  cannot  include  a  cause 
of  action  in  equity  against  the  direct- 
ors for  a  conspiracy  to  illegally  in- 
crease the  capital  stock  and  to  en- 
join them  from  doing  so.  Searles  v. 
Gebbie,  115  N.  Y.  App.  Div.  778 
(1906);  aff'd,  190  N.  Y.  31.  A  stock- 
holder's suit  is  not  multifarious,  al- 
though it  is  to  compel  the  treasurer 
to  pay  back  certain  funds,  and  also 
to    have    a    dividend    declared    there- 


from. Dunphy  v.  Traveller  Newsp. 
Assoc,  146  Mass.  495  (1888);  Stroud 
T.  Lawson,  [1898]  2  Q.  B.  44.  A  suit 
to  hold  the  directors  liable  for  declar- 
ing a  dividend  out  of  the  capital  stock* 
and  thereby  inducing  the  plaintiff  to 
purchase  the  stock  cannot  at  the  same 
time  seek  to  hold  the  directors  liable 
to  the  corporation  for  the  dividend 
so  declared.  Stroud  v.  Lawson,  [1898] 
2  Q.  B.  44. 

2  Salomons  r.  Laing,  12  Beav.  339 
(1850).  But  a  bill  by  stockholders 
and  creditors  to  restrain  acts  and 
have  a  dissolution  is  not  multifarious. 
Mills  V.  Hurd,  32  Fed.  Rep.  127  (1887). 

3  Thomas  v.  Hobler,  4  De  G.,  F.  & 
J.  199  (1862).  And  see,  in  general, 
on  multifariousness  herein.  Mer- 
chants', etc.  Line  v.  Waganer,  71  Ala. 
581  (1882);  Smith  v.  Rathbun,  22 
Hun,  150  (1880);  Lewarne  r.  Mexican 
Int.  Imp.  Co.,  38  Fed.  Rep.  629  (1889). 

4  Stanton  v.  Missouri  Pac.  Ry.,  15 
N.  Y.  Civ.   Pro.  296    (1888). 

r>  Whitney  v.  Fairbanks,  54  Fed. 
Rep.  985  (1893).  An  assessment  upon 
stock  levied  by  a  board  of  directors 
illegally  elected  and  a  sale  of  the 
stock  thereunder  does  not  put  an  end 
to  the  stockholders'  suit  to  oust  such 
board  of  directors  and  to  set  aside 
such  assessment  and  to  set  aside  coa- 
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tack  a  fraudulent  sale  of  property  by  a  director  to  the  corporation, 
and  also  to  enjoin  a  sale  of  complainant's  stock  under  a  forfeiture 
for  non-payment  of  a  subscription,  is  multifarious.^  Where  a  suit 
by  a  stockholder  in  behalf  of  the  corporation  is  to  hold  a  director 
liable  for  stock  and  bonds  issued  illegally  under  a  contract,  and  is 
also  to  hold  a  director  liable  for^bonds  which  had  been  pledged  by 
the  company  to  secure  a  debt,  which  pledge  and  bonds  the  director 
had  ac(piircd,  the  suit  is  multifarious,  even  though  one  claim  is  not 
good.-  In  a  suit  to  foreclose  a  mortgage  tliere  cannot  be  joined  a  claim 
for  dividends  illegally  paid.^  A  stockholder  cannot  in  the  same  bill 
ask  relief  as  a  stockholder  and  also  ask  to  have  the  title  to  his  stock 
cleared  up.^  A  stockholder  cannot  join  in  one  suit  a  cause  of  action 
for  breach  of  contract  with  another  stockholder  by  which  the  former 
was  to  receive  a  certain  salary  from  the  corporation,  and  a  cause  of 
action  against  the  latter  for  misappropriating  corporate  funds.^  A  bill' 
is  multifarious  where  there  arc  several  defendants  and  no  combination 
between  them  is  sho-\Aai.^  Although  the  complaint  is  multifarious 
and  obscure,  yet  a  demurrer  does  not  necessarily  lic."^  A  stock- 
holder cannot  join  a  personal  action  against  parties  with  an  action 
brought  as  a  stockliolder  in  behalf  of  himself  and  other  stockhold- 
ers against  the  same  parties  defendant.*  A  suit  to  enforce  the  stat- 
utory liability  of  stockholders  cannot  include  a  cause  of  action 
against  the  directors  for  mismanagement."  A  stockholder's  bill  to 
compel  others  to  pay  their  subscriptions  and  to  hold  some  of  them 

tracts  made  by  such  board.    The  com-  2  O'Connor  v.  Virginia,  etc.  Co.,  184 

plaint    is    not    multifarious.       White-  N.  Y.  46  (1906). 

head  V.  Sweet,  126  Cal.  67  (1899).    A  3  New     Hampshire     Sav.     Bank     r. 

suit  by  a  stoclvh older  to  set  aside  an  Richey,  121  Fed.  Rep.  956  (1903). 

illegal  transfer  of  the  corporate  prop-  4  Inman  v.  New  York,  etc.  Co.,  131 

erty  cannot  at  the  same  time  ask  for  Fed.  Rep.  997   (1904). 

the  treble  damages  given  by  the  anti-  5  Stoddard  v.  Bell  &  Co.,  100  N.  Y. 

trust  act  of  congress  of  July  2,  1890.  App.  Div.   389    (1905). 

Such  a  suit  is  multifarious,  inasmuch  6  American,    etc.    Co.    v.    Linn,    93 

as   the    treble    damages   would    go   to  Ala.  610   (1890). 

the  plaintiff,  while  the  damages  gen-  7  Moyle    v.    Landers,    83    Cal.    579 

erally   would   belong   to   the   corpora-  (1890).    The  defense  that  a  complaint 

tion.     Metcalf  v.  American,  etc.   Co.,  by   a   stockholder  against   a  director 

108  Fed.  Rep.  909  (1901).  for  negligence  and  also  for  paying  il- 

1  Tutwiler   r.    Tuskaloosa,    etc.    Co.,  legal   dividends  is  multifarious  must 

89    Ala.    391    (1889).      A    stockholder  be  raised  by  demurrer.    Weed  v.  First 

whose  stock  is  about  to  be  forfeited  Nat.   Bank,   106   N.   Y.   App.   Div.   285 

to  pay  an  illegal  assessment,  may,  in  (1905). 

a  suit  to  enjoin  such  forfeiture,  join  8  Farrow  v.   Holland  Trust  Co.,   74 

a  cause  of  action  against  the  direct-  Hun,  585   (1893). 

ors  for  illegal  salaries  and  other  ille-  9  Sturtevant-Larrabee   Co.    v.    Mast, 

gal  acts.     McConnell  v.  Combination,  etc.  Co.,  66  Minn.  437   (1896). 
etc.  Co.,  30  Mont.  239   (1904). 
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liable  for  illegal  acts  is  multifarious.^  The  bill  is  multifarious 
where  it  seeks  to  hold  certain  directors  liable  for  acts  done  in  one 
year  and  other  directors  for  acts  in  another  year.^  A  bill  by  a 
stockholder  and  creditor  in  behalf  of  himself  and  all  other  stock- 
holders and  creditors,  to  set  aside  a  sale  of  the  corporate  property 
for  stock  to  be  divided  between  the  creditors  and  preferred  stock- 
holders, is  multifarious  in  that  the  stocldiolders'  rights  may  clash 
with  each  other  or  with  creditors'  rights,  and  the  same  complain- 
ant cannot  represent  all.^     A  bill  asking  for  a  dissolution  and  a 

1  Holton  V.  Wallace,  66  Fed.  Rep.  corporation,  and  another  defendant  for 
409  (1895).  .rt.  judgment  creditor's  fraudulently  receiving  stock  and  sell- 
suit  against  the  stockholders  to  reach  ing  it  to  the  corporation,  is  multi- 
assets  which  they  have  distributed  farious.  Camden  Land  Co.  v.  Lewis, 
among  themselves  may  also  pray  that  101  Me.  78   (1905).     In  a  suit  brought 

'they  be  held  liable  for  their  unpaid  by    the    attorney-general    under    the 

subscriptions.      Jahn    r.    Champagne,  statutes  of  New  York  to  hold  direct- 

etc.  Co.,  147  Fed.  Rep.  631  (1906).  ors   liable   for  waste   or   neglect,   sev- 

2  Nash  v.  Kail  Signal  Co.,  90  Hun,  eral  directors  cannot  be  joined  where 
354  (1895).  If  the  various  acts  com-  the  cause  of  action  against  one  is  not 
plained  of  were  committed  by  differ-  the  same  cause  of  action  as  against 
ent  directors  the  bill  is  multifarious,  another.  Each  director  is  liable  only 
Higgins  V.  Tefft,  4  N.  Y.  App.  Div.  62  for  his  own  acts  or  omissions,  unless 
(1896).  See  also  §  701,  supra.  A  bill  he  had  knowledge  from  which  he 
is  not  multifarious  even  though  the  might  reasonably  have  prevented  a 
defendants  are  not  to  be  held  liable  loss.  An  allegation  in  the  alternative 
to  the  same  extent  or  in  the  same  that  a  director  participated  in  an  act 
way,  inasmuch  as  the  court  may  or  was  negligent  in  not  ascertaining 
mould  its  decree  so  as  to  do  equity  it  will  not  save  such  a  complaint. 
to  all.  Gray  v.  Fuller,  ±7  N.  Y.  App.  Moreover  the  remedy  against  some  of 
Div.  29  (1897).  The  receiver  of  a  the  directors  may  be  in  equity,  while 
bank  may  by  suit  in  equity  hold  the  as  against  others  it  may  be  at  law. 
directors  liable  for  gross  negligence.  If  there  is  a  concurrent  remedy  at 
but  if  some  of  the  defendant  directors  law  and  in  equity  the  statute  of  limi- 
had  nothing  to  do  with  some  of  the  tations  will  be  applied  by  a  court  of 
acts  complained  of  the  bill  is  multi-  equity.  People  v.  Equitable,  etc.  Soc, 
farious  as  to  them.  Emerson  v.  124  N.  Y.  App.  Div.  714  (1908). 
Gaither,  103  Md.  564  (1906).  A  de-  3  Ward  v.  Sittingbourne,  etc.  Ry., 
positor  in  a  suit  against  directors  for  L.  R.  9  Ch.  App.  488  (1874).  See  also 
false  statements  inducing  him  to  Hoole  r.  Great  Western  Ry.,  L.  R.  3 
make  a  deposit,  cannot  join  other  di-  Ch.  App.  262  (1867),  holding  that, 
rectors  who  were  not  directors  at  the  where  there  are  different  classes  of 
time  the  statements  were  made,  but  stockholders,  a  stockholder  may  file 
who,  it  is  alleged,  made  other  mis-  a  bill  in  behalf  of  Iiis  class.  A  bill 
representations  which  caused  plaintiff  filed  by  plaintiffs  as  "stockholders 
not  to  withdraw  such  deposits.  War-  and  bondholders"  should  be  amended 
ner  v.  James,  88  N.  Y.  App.  Div.  567  by  striking  out  the  words  "bondhold- 
(1903).  A  suit  against  the  president  ers."  Arnold  r.  Searing,  67  Atl.  Rep. 
for  fraud  in  purchasing  real  estate  831  (N.  J.  1907).  See  95  N.  Y.  App. 
and     against     other     defendants     for  Div.  432. 

fraud    in    obtaining    stock    from    the 
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distribution  of  assets  so  as  to  pay  first  those  stockholders  who  were 
fraudulently  induced  to  purchase  is  multifarious.  The  averment, 
moreover,  must  bo  definite  and  certain.^  A  creditor's  bill  to  hold 
the  president  liable  for  fraud  in  converting  the  corporate  assets, 
and  also  to  collect  unpaid  subscriptions,  is  multifarious.^  A  bill  to 
rescind  a  subscription  on  the  ground  of  fraud  and  also  to  have  a 
receiver  appointed  on  account  of  the  mismanagement  of  directors 
is  multifarious.^ 

Various    instances   of   multifariousness   are   given    in   the   notes 
below."* 


1  Watson  r.  U.  S.  Sugar  Ref.,  68 
Fed.  Rep.  769    (1895). 

2  Montserratt  Min.  Co.  v.  Johnson, 
etc.  Co.,  141  Mo.  149   (1897). 

3  Davis  v.  Peabody,  170  Mass.  397 
(1898). 

4  A  bill  to  cancel  a  subscription  for 
fraud  and  also  to  have  a  receiver  ap- 
pointed on  the  ground  of  mismanage- 
ment is  multifarious.  Emmons  v.  Na- 
tional, etc.  Ass'n,  135  Fed.  Rep.  689 
(1905).  A  suit  by  a  stockholder  to 
compel  a  stock  dividend  and  to  pre- 
vent the  issue  of  increased  capital 
stock  and  to  compel  the  corporation 
to  issue  twenty-five  stock  certificates 
for  one  share  each  in  exchange  for 
one  certificate  for  twenty-five  shares, 
is  multifarious  both  as  to  parties  and 
subject-matter.  Schell  v.  Alston  Mfg. 
Co.,  149  Fed.  Rep.  439  (1906).  A  trus- 
tee holding  property  for  various  per- 
sons cannot  transfer  it  to  a  corpora- 
tion in  exchange  for  stock  of  the  lat- 
ter, even  though  the  trust  agreement 
authorizes  a  sale  and  provides  that 
the  proceeds  of  the  sale  shall  be  di- 
vided among  the  beneficiaries.  In  a 
suit  to  enjoin  such  sale  an  action  to 
hold  members  of  the  executive  com- 
mittee personally  liable  for  conspiracy 
should  not  be  joined.  Moody  v.  Flagg, 
125  Fed.  Rep.  819  (1903).  In  a  suit 
by  a  minority  stockholder  to  set  aside 
a  consolidation  because  the  majority 
of  the  stockholders  own  the  other 
company  and  made  an  unfair  contract 
of  consolidation,  the  guilty  directors 
and  stockholders  are  proper  parties 
defendant,  and  their  joinder  does  not 


make  the  bill  multifarious.  The  suit 
may  be  in  equity.  Instead  of  setting 
aside  the  transaction  the  court  may 
give  complainant  the  value  of  his 
stock.  Jones  v.  Missouri,  etc.  Co.,  144 
Fed.  Rep.  765  (1906).  A  corporate 
creditor  suing  a  stockholder  for  his 
unpaid  subscription  may  join  a  claim 
against  the  defendants  for  corporate 
assets  wrongfully  appropriated  by 
them.  Lewisohn  v.  Stoddard,  78  Conn. 
575  (1906).  A  receiver  will  be  ap- 
pointed and  other  relief  granted,  in 
a  suit  by  a  stockholder  in  a  mining 
company  alleging  that  the  directors 
had  practically  abandoned  the  prop- 
erty and  refused  to  sell  treasury  stock, 
although  it  could  be  sold,  and  had 
removed  the  books  from  the  state, 
and  had  refused  all  information  and 
were  destroying  the  value  of  the  stock. 
Such  a  suit  is  not  multifarious. 
Glover  v.  Manila,  etc.  Co.,  19  S.  Dak. 
559  (1905).  A  suit  by  stockholders 
to  hold  directors  and  other  parties 
personally  liable  for  fraudulent  trans- 
fers of  corporate  property,  and  also 
to  set  aside  fraudulent  judgments,  by 
which  such  transfers  are  made,  is 
not  multifarious.  Northwestern  Land 
Assoc.  V.  Grady,  137  Ala.  219  (1903). 
In  a  suit  to  hold  stockholders  liable 
on  watered  stock  they  may  also  be 
held  liable  for  corporate  assets  ille- 
gally transferred  to  them.  Mont- 
gomery, etc.  Works  v.  Capital  City 
Ins.  Co.,  137  Ala.  134  (1903).  A  suit 
by  a  person  as  a  stockholder  and 
policyholder  in  an  insurance  company 
against  the  directors  for  losses  due  to 
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§  740.  Complainant  must  allege  that  he  requested  the  corporation 
to  bring  the  suit,  and  that  the  corporation  refused  or  neglected  to 
do  so  — Rule  9Ii.  of  the  federal  courts  on  this  subject — Request  to 
receiver. — Inasmuch  as  a  fraudulent,  ultra  vires,  or  negligent  act 
of  the  directors  of  a  corporation  is  an  injury  done  to  the  corpora- 


negligence  does  not  naake  two  causes 
of  action.  Young  v.  Equitable,  etc. 
Soc,  112  N.  Y.  App.  Div.  760  (1906). 
A  stockholder's  suit  against  all  the 
directors  for  moneys  illegally  re- 
ceived by  some  of  them  is  not  multi- 
farious,   it    being    alleged    that    they 


the  company.  First  Nat.  Bank  r.  Pea- 
vey,  75  Fed.  Rep.  154  (1896).  Where 
the  directors  for  the  sum  of  $15,000 
resign  and  put  in  other  directors,  and 
the  new  directors  mismanage  the  com- 
pany and  cause  its  insolvency,  the  re- 
ceiver   of    the    company   cannot    join 


misappropriated  the  money  either  for    a  suit  for  the  $15,000  with  a  suit  to 


their  own  benefit  or  for  the  benefit 
of  others.  Young  v.  Equitable,  etc. 
Soc,  112  N.  Y.  App.  Div.  760  (1906). 
Even  though  the  plaintiff  sues  both 
as    a    stockholder    and    creditor,    the 


hold  the  resigning  directors  liable  for 
breach  of  trust.  The  complaint  is 
multifarious.  McClure  v.  Wilson,  13 
N.  Y.  App.  Div.  274  (1897).  Stock- 
holders  ana   corporate   creditors  can- 


complaint  may  be  sustained  in  his  not  join  in  the  same  bill,  the  former 
capacity  as  stockholder  and  the  re-  to  rescind  their  subscriptions  and  to 
mainder  of  the  complaint  may  be 
treated  as  immaterial.  Ward  v. 
Smith,  95  N.  Y.  App.  Div.  432  (1904). 
A  stockholder  cannot  join  a  suit  to 
hold  the  president  liable  for  convert- 
ing corporate  funds  to  his  own  use, 
with  a  suit  to  compel  another  corpo- 
ration to  pay  to  his  corporation 
money  then  due  on  a  contract.  Case 
V.  New  York,  etc.  Ass'n,  88  N.  Y.  App. 
Div.  538  (1903).  A  suit  in  behalf 
of  the  stockholders  cannot  also  in- 
clude a  claim  for  damages  in  behalf 
of  the  stockholder  who  brings  the 
suit.  Brown  v.  Utopia  Land  Co.,  118 
N.  Y.  App.  Div.  364  (1907).  A  suit 
to  determine  what  stock  is  watered 
stock  (alleged  to  be  overissued  stock) 
and  also  to  set  aside  transactions  by 
which  the  corporate  property  has  oeen 
misapplied  is  multifarious.  Church 
V.  Citizens'  Street  Ry.,  78  Fed.  Rep. 
526  (1897).  A  judgment  creditor's 
bill  is  multifarious  where  it  asks  to 
hold   the   defendant  liable  on   a  sub- 


bring  the  officers  to  an  account,  and 
the  latter  to  bring  the  officers  to  an 
accounting,  even  though  the  officers 
have  been  guilty  of  all  the  frauds  in 
the  category.  Brown  v.  Bedford  City, 
etc.  Co.,  91  Va.  31  (1895).  As  to  not 
being  multifarious,  see  Stevens  v. 
South,  etc.  Co.,  14  Utah,  232  (1896). 
A  bill  in  equity  is  not  multifarious 
when  filed  by  a  receiver  of  an  insolv- 
ent corporation  against  the  stockhold- 
ers and  bondholders,  alleging  that 
some  of  them  as  owners  of  a  large 
number  of  paper  mills,  and  others 
as  promoters  of  the  same,  caused 
them  to  be  conveyed  to  the  corpora- 
tion for  bonds  and  preferred  stock 
and  common  stock,  the  par  value  of 
all  of  which  was  much  greater  than 
the  actual  value  of  the  property  so 
conveyed,  even  though  such  bill  asks 
that  the  claims  of  the  bondholders  be 
reduced  to  the  amount  actually  paid 
for  the  bonds,  and  that  the  stockhold- 
ers be  held  liable  for  such  part  of  the 


scription  for  stock,  and  as  an  officer  par  value  as  was  not  fairly  paid  for 

for    causing   the   corporation    to   buy  by  the  property,  and  even  though  such 

its  own  stock,  and  as  an  outsider  for  bill  asks  that  the  promoters  be  held 

obtaining  real  estate  of  the  company  liable  on  loss  due  to  stock  and  bonds 

without  consideration,  and  as  an  out-  which    passed    into    hona   fide  hands, 

sider  misrepresenting  the  condition  of  See   v.   Heppenheimer,    55   N.   J.    Eq. 
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tion  itself,  it  is  the  duty  and  proper  function  of  tlie  corporation  to 
institute  any  action  that  may  be  brought  to  remedy  the  injury  to  the 
corporation.  As  already  explained,  however,  a  stockholder  may 
bring  the  action  if  the  corporation  improi^erly  refuses  or  neglects 
to  institute  such  suit.  Before  the  stockholder  brings  suit  he  must 
make  a  formal  request  to  the  corporate  officers  that  suit  be  insti- 
tuted by  the  corporation.  Upon  its  refusal  or  neglect  to  comply 
with  that  request,  he  may  then  bring  suit  himself.  It  is  well  set- 
tled, how-evcr,  that  he  must  allege  in  his  bill  in  equity  that  such  a 
request  has  been  made  and  has  not  been  complied  with.^      There 


240  (1897);  aff'd,  56  N.  J.  Eq.  453. 
A  suit  by  a  stockholder  against  a  pro- 
moter in  behalf  of  the  corporation, 
to  require  him  to  pay  for  his  stock, 
and  also  to  recover  damages  for  false 
representations  inducing  the  plaintiff 
to  purchase  stock,  and  also  to  enjoin 
a  proposed  sale  of  plaintiffs  stock,  in 
order  to  pay  an  assessment,  is  multi- 
farious. Pietsch  V.  Krause,  116  Wis. 
344  (1903).  This  same  transaction 
was  involved  in  the  case  of  Dicker- 
man  V.  Northern  T.  Co.,  176  U.  S.  181 
(1900),  and  the  court  there  held  that 
the  mortgage  was  legal  and  could  be 
enforced,  yet  the  court  intimated 
that  the  promoters  could  be  held  per- 
sonally liable. 

Where  an  investment  company  in 
a  receiver's  hands  has  paid  all  its 
debts,  but  by  fraud  its  remaining  as- 
sets have  been  transferred  to  various 
parties,  a  suit  lies  at  the  instance  of 
a  stockholder  to  set  aside  the  trans- 
fer; but  the  complaint  is  multifarious 
where  it  joins  parties  not  having  a 
common  interest  and  unites  distinct 
and  disconnected  causes  of  action. 
Fry  r.  Rush,  63  Kan.  429  (1901).  A 
stockholder  in  an  irrigation  company 
may  in  the  same  suit  complain  that 
the  directors  are  managing  the  cor- 
poration in  the  interest  of  a  rival 
company  and  also  that  they  are  de- 
priving him  personally  of  his  pro- 
portionate part  of  the  water.  Hen- 
shaw  V.  Salt  River  Co.,  6  Ariz.  151 
(1898).  "The  court  exsrcises  a  large 
discretion  in  passing  on  the  questions 
of     multifariousness."       Metropolitan 


Trust  Co.  etc.  v.  Columbus,  etc.  R.  R., 
93  Fed.  Rep.  689  (1899).  A  stock- 
holder's bill  is  not  necessarily  multi- 
farious because  it  joins  several 
grounds  of  complaint  and  has  several 
prayers  for  relief.  Weir  r.  Bay  State 
Gas  Co.,  91  Fed.  Rep.  940  (1898).  A 
stockholder's  bill  against  a  corpora- 
tion and  directors  may  be  to  remedy 
certain  alleged  frauds,  and  also  inci- 
dentally to  obtain  a  disclosure  and 
discovery.  The  stockholder  need  not 
resort  to  a  Tnandamus.  Weir  v.  Bay 
State  Gas  Co.,  91  Fed.  Rep.  940  (1898). 
But  where  the  suit  is  brought  by  the 
stockholder  against  the  corporation 
alone  to  remedy  the  frauds  of  direct- 
ors and  have  a  receiver  appointed  and 
obtain  a  disclosure,  the  bill  is  defec- 
tive for  non-joinder  of  the  guilty  par- 
ties. Edwards  r.  Bay  State  Gas  Co., 
91  Fed.  Rep.  942  (1898);  Morse  v. 
Bay  State  Gas  Co.,  91  Fed.  Rep.  944 
(1898).  Subscribers  to  stock  may  re- 
scind the  same  on  the  ground  that  the 
promoters  who  sold  property  to  the 
company  had  misrepresented  the  char-  j 
acter  of  the  property.  This  suit  may  j 
be  in  equity  and  is  not  multifarious, 
although  the  relief  demanded  is  a 
cancellation  of  the  sale  of  the  prop- 
erty and  for  damages  against  the 
vendors  and  co-conspirators  and  also  y 
for  rescission  of  the  subscription,  f 
Such  a  suit  lies,  although  the  sub-; 
scribers  paid  in  only  $150,000  of  cash 
for  $450,000  of  stock.  Barcus  v.  Gates, 
89  Fed.  Rep.  783   (1898). 

1  Quoted  and  approved  in  Dillon  v. 
Lee,   110  Iowa,   156,  162    (1899),   and 
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has  been  considerable  discussion  as  to  whether  the  stockholder,  in 
addition  to  his  request  to  the  corporate  officers  to  institute  the  suit, 
should  not  also  be  required  to  attempt  to  induce  the  stockholders 
in  meeting  assembled  to  take  action  by  directing  the  directors  to 
bring  suit,  or  by  refusing  to  re-elect  them  at  the  next  election.  The 
fact,  however,  that  the  stockholders  in  meeting  assembled  cannot 
control  the  discretion  of  the  directors  in  bringing  such  a  suit;  that 
the  remedy  of  refusing  to  re-elect  them  involves  delay,  and  involves 
the  assumption  that  a  minority  of  the  stockholders  can  by  the  elec- 
tion control  such  a  suit;  that  irreparable  injury  or  the  vesting  of 


Fry  V.  Rush,  63  Kan.  429,  440  (1901)  ; 
Holton   V.   New   Castle,   etc.   Ry.,   138 
Pa.  St.  Ill   (1890);   Byers  v.  Rollins, 
13   Colo.   22    (1889);    Flynn  v.  Brook- 
lyn City  R.  R.,  158  N.  Y.  493   (1899)  ; 
Law  V.  Fuller,  217  Pa.  St.  439  (1907) ; 
Ross  V.  American  Banana  Co.,  43   S. 
Rep.  817   (Ala.  1907);   Tevis  v.  Ham- 
mersmith,   81    N.    E.    Rep.    614    (Ind. 
1907).    Even  though  the  secretary  and 
treasurer  takes  away  and  secretes  all 
the  books  and  papers  of  the  company, 
yet  the  president  cannot   have   a  re- 
ceiver appointed  in  order  to  carry  on 
the  business  and  collect  accounts,  no 
charge  of   fraud  being  made  and  no 
request  to  the  board  of  directors  be- 
ing shown.     Fallon  v.  United  States, 
etc.  Co.,  86  N.  Y.  App.  Div.  29   (1903). 
Failure  to  request  the  corporation  to 
bring    suit    is    fatal.      Weidenfeid    v. 
Allegheny,  etc.  R.  R.,  47  Fed.  Rep.  11 
(1891).     Three   directors  cannot   sue 
as   stockholders    where,    for    all    that 
appears,   they  are  a  majority  of  the 
board   and    could   cause    the    corpora- 
tion to  sue.     Hodgson  v.  Duluth,  etc. 
R.  R.,  46  Minn.  454   (1891>.     A  stock- 
holder's  action  to  restrain  a  levy  of 
execution  by  a  judgment  creditor  on 
the  property  of  the  corporation  fails 
where   he   does  not   allege   a   request 
and  show  his  interest  in  the  corpora- 
tion.   Southwest  Nat.  Gas  Co.  v.  Fay- 
ette   Fuel    Gas   Co.,    145    Pa.    St.    13 
(1892).     A   request   made   to   a   rail- 
road  corporation    to   prevent   a   com- 
peting railroad  from  voting  its  stock 
is  suflBcient  to  authorize  a  stockhold- 
er's  suit.      Memphis,    etc.    R.    R.    r. 


Woods,  88  Ala.  630  (1889).  See  also 
Cogswell  V.  Bull,  39  Cal.  320  (1870); 
Hazard  r.  Durant,  11  R.  I.  195  (1875), 
the  court  saying  that  the  allegations 
of  request  "will  be  sustained  by  proof 
of  a  request  to  the  stockholders  in  cor- 
porate meeting,  or  to  the  directors  in 
office  when  the  suit  began,  or  in  any 
other  mode  so  that  it  be  in  legal  effect 
a  request  to  the  corporation;"  Talbot 
V.  Scripps,  31  Mich.  268  (1875);  Ware 
V.  Bazemore,  58  Ga.  316  (1877);  Mer- 
chants', etc.  Line  v.  Waganer,  71  Ala. 
581  (1882);  Hersey  v.  Veazie,  24  Me. 
9  (1844);  Memphis  v.  Dean,  8  Wall. 
64  (1868);  House  v.  Cooper,  30  Barb. 
157  (1858);  Wilkie  v.  Rochester,  etc. 
Ry.,  12  Hun,  242  (1877);  O'Brien  r. 
O'Connell,  7  Hun,  228  (1876);  Abbott 
V.  Merriam,  62  Mass.  588  (1851); 
Stevens  v.  Rutland,  etc.  R.  R.,  29  Vt. 
545  (1851).  Demurrer  lies  on  the 
ground  that  no  request  to  the  direct- 
ors has  been  made.  Ulmer  v.  Maine, 
etc.  Co.,  93  Me.  324  (1899).  Where 
the  directors  do  not  act  on  a  request 
to  bring  suit  a  stockholder  may  bring 
it.  Morgan  v.  King,  27  Colo.  539 
(1900).  A  stockholder  cannot  bring 
suit  against  an  assignee  for  the  bene- 
fit of  creditors  to  hold  him  liable  for 
maladministration,  inasmuch  as  any 
surplus,  after  paying  the  debts,  would 
belong  to  the  corporation.  A  request 
to  the  directors  to  bring  suit  is  first 
necessary.  State  v.  Mitchell,  104 
Tenn.  336  (1899).  A  request  to  bring 
the  suit  in  a  federal  court  is  insuffi- 
cient. See  Newby  v.  Oregon  Cent. 
Ry.,  1   Sawyer,  63    (1870);    s.  c,   18 
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great  financial  interests  may  occur  in  the  meantime ;  and  that  laches 
may  arise  as  a  bar  to  the  stockholder's  suit — has  settled  the  rule 
that  the  stockholder's  request  to  the  corporate  directors  to  institute 
the  suit  is  sufficient,  lie  need  not  also  apply  to  a  stockholders' 
meeting.'     The  law  on  this  subject  seems  to  be  as  follows :  First,  as 


Fed.  Cas.  42.  The  leading  case  of 
Foss  V.  Harbottle,  2  Hare,  461  (1843), 
failed  by  reason  of  a  failure  to  make 
this  effort  to  induce  the  corporation 
to  act.  See  also  the  important  case 
of  Greaves  r.  Gouge,  69  N.  Y.  154 
(1877);  Cogswell  v.  Bull,  39  Cal.  320 
(1870);  McGeorge  r.  Big  Stone  Gap 
Imp.  Co.,  57  Fed.  262  (1893)  ;  Putnam 
V.  Ruch,  56  Fed.  Rep.  416  (1893); 
Atchison,  etc.  R.  R.  v.  Sumner  County, 
51  Kan.  617  (1893);  New,  etc.  Co.  v. 
Blevins,  12  Tex.  Civ.  App.  410  (1896) ; 
Palmer  v.  Hawes,  78  Wis.  46  (1888); 
Fitchett  r.  Murphy,  46  N.  Y.  App.  Div. 
181  (1899).  The  defendant  cannot 
raise  this  point  in  the  appellate  court 
for  the  first  time.  See  Bulkley  v.  Big 
Muddy  Iron  Co.,  77  Mo.  105  (1882). 
The  request  to  the  directors  must  be 
made  in  good  faith,  and  the  actual 
wrong  set  forth,  and  the  directors 
must  not  be  charged  in  the  request 
as  being  guilty  unless  they  really  are 
so.  Bacon  v.  Irvine,  70  Cal.  221 
(1886).  A  simple  allegation  that  the 
corporation  neglected  is  insufficient. 
Refusal  must  be  alleged.  Leslie  r. 
Lorillard,  31  Hun,  305  (1883).  It 
need  not  be  alleged  specifically  that 
the  present  board  of  directors  have 
refused  to  act.  Brown  v.  Buffalo,  etc. 
R.  R.,  27  Hun,  342  (1882).  A  stock- 
holder suing  in  behalf  of  his  corpora- 
tion, which  has  been  dissolved  many 
years,  must  nevertheless  show  that  he 
sought  to  have  the  directors  bring 
suit.  Taylor  r.  Holmes,  127  U.  S. 
489  (1888).  Where  the  corporation 
is  dissolved,  but  by  statute  suits  may 
be  brought  during  the  three  succeed- 
ing years,  a  stockholder  must  request 
the  directors  to  sue  before  he  sues 
to  compel  a  creditor  to  restore  prop- 
erty illegally  taken.  General  Electric 
Co.    V.   West   Asheville    Imp.    Co.,    73 


Fed.  Rep.  386  (1896).  Where  a  stock- 
holder brings  suit  for  an  injunction 
and  receiver  on  the  ground  that  the 
president  is  using  the  assets  to  con- 
struct an  insolvent  road  organized  by 
himself,  and  is  misappropriating  the 
corporate  funds,  and  controls  a  ma- 
jority of  the  directors  and  also  of 
the  stock,  the  allegations  are  insuffi- 
cient where  it  appears  that  no  mem- 
ber of  the  board  excepting  the  presi- 
dent is  interested  in  the  railroad  com- 
pany, and  no  effort  has  been  made  to 
induce  the  directors  to  bring  the  suit. 
Roman  v.  W^oolfolk,  98  Ala.  219 
(1893).    See  96  Pac.  Rep.  259. 

1  Mason  v.  Harris,  L.  R.  11  Ch.  D. 
97  (1879),  holding  also  that  the  court 
has  no  power  to  order  such  a  meet- 
ing. See  a  discussion  of  this  question 
in  Brewer  v.  Boston  Theater,  104 
Mass.  378  (1870).  See  also  Gregory 
r.  Patchett,  33  Beav.  595  (1864).  In 
MacDougall  v.  Gardiner,  L.  R.  1  Ch. 
D.  13,  22  (1875),  the  difliculty  herein 
probably  arose  from  cases  where  a 
stockholder  sought  to  enjoin  acts 
which  the  directors  could  not  do,  but 
which  the  majority  of  stockholders 
could  do.  If  the  stockholders  have 
the  power  to  remove  the  directors,  a 
request  to  the  stockholders  to  act  must 
be  made  before  suit  is  brought  by  a 
stockholder.  Rathbone  v.  Parkers- 
burg  Gas  Co.,  31  W.  Va.  798  (1888). 
In  Miller  v.  idurray,  17  Colo.  408 
(1892),  the  court  refused  to  sustain 
an  action  by  the  minority  stockhold- 
ers to  set  aside  an  alleged  fraudulent 
sale  of  the  corporate  property  at  fore- 
closure sale,  the  property  having  been 
subsequently  purchased  by  one  of  the 
officers,  inasmuch  as  the  complaining 
stockholders  had  votes  enough  to  elect 
a  board  of  directors,  and  thus  have 
the    suit    brought    in    the    corporate 
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to  acts  ultra  vires  of  both  tlie  directors  and  majority  of  stockholders, 
the  directors  or  majority  of  stockholders  cannot  ratify  the  same, 
and  hence  no  request  to  the  stockholders  to  vote  on  the  subject  is 
necessary,^  and  it  has  been  held,  with  much  reason,  that  not  even 
a  request  to  the  directors  is  necessary ;  ^  second,  as  to  acts  ultra  vires 
of  the  directors,  but  intra  vires  of  the  stockholders,  a  single  stock- 
holder cannot  sue  if  the  majority  of  the  stockholders  confirm  such 
acts  of  the  directors,  and  hence  a  vote  of  the  stockholders  is  neces- 
sary ;  ^  third,  as  to  frauds  perpetrated  on  the  corporation  by  ontside 
parties,  such  causes  of  action  are  like  other  causes  of  action  which 
the  corporation  may  have,  and  the  discretion  of  the  directors  as  to 
the  advisability  of  suing,  not  suing,  compromising,  or  settling  such 
claims  is  final ;  ^  fourth,  as  to  acts  of  the  directors  themselves  Avhich 
are  fraudulent  in  the  eye  of  the  law,  but  which  the  majority  of  the 

name.  In  Latimer  v.  Richmond,  etc.  had  been  requested  to  commence  suit 
R.  R.,  39  S.  C.  44  (1S93),  the  court  and  had  declined  is  insufficient, 
seemed  to  follow  the  federal  rule  that  i  A  stockholder  may  file  a  bill  to 
an  effort  must  be  made  to  induce  the  enjoin  or  set  aside  an  ^l^tra  vires  act, 
stockholders  to  act  as  well  as  the  even  though  every  other  stockholder 
directors.  In  Alabama  it  is  held  that  is  opposed  to  him.  Hoole  v.  Great 
application  must  be  made  to  the  stock-  Western  Ry.,  L.  R.  3  Ch.  App.  262 
holders  as  a  body  also  to  cause  the  (1867);  Beman  v.  Rufford,  1  Sim.  550 
suit  to  be  brought,  unless  it  is  shown  (1851);  s.  c,  6  Eng.  L.  &  Eq.  106, 
that  a  majority  of  them  are  inter-  where  a  majority  of  the  stockholders 
ested  in  preventing  the  suit  or  are  have  even  voted  to  ratify  the  illegal 
the  wrongdoers,  or  that  the  applica-  act;  Bagshaw  v.  Eastern  Union  Ry., 
tion  cannot  be  made  in  time  to  be  19  L.  J.  (Ch.)  410  (1850),  aff'g  7  Hare, 
of  avail.  Montgomery,  etc.  Co.  v.  114;  Hare  v.  London  &  N.  W.  Ry., 
Lahey,  121  Ala.  131.  In  the  case  of  30  L.  J.  (Ch.)  817,  829  (1861);  s.  c, 
Louisville,  etc.  R.  R.  v.  Neal,  128  Ala.  2  Johns.  &  H.  80;  Winch  v.  Birken- 
149  (1900),  the  court  intimated  that  head,  etc.  Ry.,  5  De  G.  &  Sm.  562 
the  stockholders  should  apply  to  the  (1852).  See  also  §730,  supra. 
stockholders  as  a  body  for  redress  as  2  No  request  is  necessary  to  the 
well  as  to  the  board  of  directors.  No  board  of  directors  before  a  stocK- 
meeting  of  the  stockholders  need  be  holder  brings  suit  to  cancel  an  illegal 
called  to  pass  upon  a  stockholder's  subscription  to  stock  by  a  munici- 
request  to  bring  suit  where  a  major-  pality,  inasmuch  as  said  subscription 
ity  of  the  stock  is  owned  by  the  par-  is  ^tltra  vires.  Stebbins  r.  Perry 
ties  whose  acts  are  complained  of.  County,  167  111.  567  (1897).  A  re- 
Virginia,  etc.  Co.  V.  Fisher,  104  Va.  121  quest  must  be  made  to  the  board  of 
(1905).  In  McCloskey  v.  Snowden,  directors,  even  though  the  act  com- 
212  Pa.  St.  249  (1905),  the  court  held  plained  of  is  an  ultra  vires  act.  Hut- 
that  where  suit  was  brought  by  a  ton  v.  Bancroft,  etc.  Co.,  83  Fed.  Rep. 
resident  stockholder  against  a  foreign  17  (1897).  No  request  to  the  direct- 
corporation  for  fraud  in  the  purchase  ors  is  necessary  if  the  act  is  ultra 
of  property  at  a  fraudulent  price,  the  vires.  Botts  r,  Simpsonville,  etc. 
directors  not  being  charged  with  the  Turnp.  Co.,  88  Ky.  54  (1888). 
fraud     a    mere   allegation    that    they  ."i  See  §  684,  supra.  4  See  §  750,  infra. 
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stockholders  might  have  authorized,  there  is  reason  for  requiring  a 
stockholders'  vote  thereon  before  a  single  stocldiolder  sues  to  remedy 
the  wrong;  ^  and  fifth,  as  to  acts  of  the  directors  which  are  fraudu- 
lent, and  which  not  even  the  majority  of  the  stockholders  could  have 
autliorized,  no  stockliolders'  vote  would  be  of  any  avail,  and  henco 
such  a  vote  is  unnecessary.-  A  receiver  may  by  order  of  the  court 
compromise  a  claim  against  directors.^ 

In  the  federal  courts  the  necessity  of  an  allegation  that  the  cor- 
poration has  been  requested  to  sue  and  has  refused  is  fixed  by  a  rule 
of  the  court."*     This  rule  in  the  federal  courts  requiring  stockholders 

1  See  ch.  XXXIX,  supra,  for  illus-    and  stockholders   to  institute  a  suit, 
trations,  especially  §  662.  Worth,  etc.  Co.  v.  Bingham,  116  Fed. 

2  See  ch.  XXXIX,   supra,  for  illus-    Rep.    785    (1902);    Savings   &    T.    Co. 
trations,  and   §  733.  r.  Bear  Valley,  etc.  Co.,  112  Fed.  Rep. 

s  See  ^  701,  supra.  693    (1902);    Clarke   v.   Eastern,    etc. 

4  Rule  94    (104  U.  S.  ix) :   "It   [the  Assoc,    89    Fed.    Rep.    779     (1898); 
bill]  must  set  forth  with  particularity  Foote    v.    Cunard    Min.    Co.,    17    Fed. 
the  efforts  of  the  plaintiff  to  secure  Rep.  46   (1883),  holding  that  an  alle- 
such  action  as  he  desires  on  the  part  gation    that    the    corporation    would 
of  the  managing  directors  or  trustees;  probably  refuse  relief   is   insufficient. 
and,  if  necessary,  of  the  shareholders,  The  provision  of  rule   94  in  the  fed- 
and  the  causes  of  his  failure  to  ob-  eral   court   that   a   stockholder's   suit 
tain  such  action."     McHenry  v.  New  must    be    verified    by    oath    does    not 
York,    etc.    R.    R.,    22    Fed.   Rep.    130  apply  to  a  suit  instituted  by  him  in 
(1884);    s.   c,   25   Fed.   Rep.   65,   114.  the   state  court  and   removed   to  the 
See  Leo  v.  Union  Pac.   Ry.,   19   Fed.  federal  court.    Maeder  r.  Buffalo,  etc. 
Rep.   283    (1884);    s.  c,  17  Fed.  Rep.  Co.,    132    Fed.    Rep.    280     (1904)!      A 
273;  Converse  r.  Dimcck,  22  Fed.  Rep.  stockholder's  suit  to  compel  the  dec- 
573    (1884);    Bill   v.    Western    Union  laration   of   a   dividend    does   not   lie 
Tel.    Co.,    16    Fed.    Rep.    14     (1883);  where  the  stockholder  has  not  applied 
Quincy  v.  Steel,  120  U.  S.  241  (1887).  to  the  directors  therefor  and  does  not 
A   request   in  Alaska  to   the   general  allege  that  the  directors  would  refuse 
manager    in   Alaska   of   a   Minnesota  to  give  such  application   proper  con- 
corporation,    the    entire    business    of  sideration.       Maeder    v.    Buffalo,    etc. 
which    is    in    Alaska,    is    insufficient  Co.,    132    Fed.    Rep.    280    (1904).      A 
where   the   board    of    directors    is    in  dissenting  stockholder  must  apply  to 
Minnesota  and  no  irreparable  injury  the    stockholders    to    take    action    as 
is  shown.    Corbus  v.  Alaska,  etc.  Co.,  well  as  to  the  directors.     Macon,  etc. 
187  U.  S.  455    (1903),  the  court  say-  R.   R.    r.   Shailer,    141    Fed.   Rep.   585 
ing:   "It  is  not  a  trifling  thing  for  a  (1905).    In  the  case  Kesler  v.  Ensley, 
stockholder  to  attempt  to  coerce  the  123    Fed.    Rep.   546    (1903),    where   a 
directors  of  a  corporation  to  an   act  stockholder  charged   that  a  majority 
which   their   judgment    does   not   ap-  of    the    directors    were   interested    in 
prove,  or  to  substitute  his  judgment  judgments  under  which  the  property 
for  theirs."  The  suit  in  this  case  was  was  sold  out,  the  court  held  that  the 
instituted   to    enjoin    the   corporation  directors   having   ceased    to   be   such, 
from  paying  a  license  tax  imposed  by  and  the  majority  of  the  stockholders 
the   United    States   government.      The  in  meeting  assembled  having  ratified 
bill  must  set  forth  with  particularity  the  transaction,  the  court  would  not 
the  efforts  made  to  induce  the  officers  interfere,    no    fraud    on    the   part    of 
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to  endeavor  to  liave  the  corporation  bring  the  suit  and  to  allege 
what  steps  he  has  taken  in  that  direction  does  not  raise  a  question 


the  stockholders  being  alleged,  and 
the  court  held  that  the  corporation 
being  estopped  from  maintaining  the 
suit  the  stockholders  were  estopped. 
A  letter  to  the  directors,  explaining 
the  desired  suit  and  requesting  that 
suit  be  brought,  is  sufficient  to  satisfy 
rule  94,  where  there  is  also  an  allega- 
tion that  the  company  declined  to 
comply  with  the  request.  Ball  r.  Rut- 
land R.  R.,  93  Fed.  Rep.  513  (1899). 
A  stockholder  bringing  suit  in  the 
federal  court  to  cancel  an  alleged  ille- 
gal issue  of  stock  must  allege  a  de- 
mand to  the  corporation  or  its  re- 
ceiver and  a  refusal  to  sue,  and  that 
he  was  a  stockholder  at  the  time  of 
the  transaction  complained  of,  or  that 
the  stock  has  come  to  him  since  that 
time  by  operation  of  law.  Bimber  v. 
Calivada,  etc.  Co.,  110  Fed.  Rep.  58 
(1901).  The  compliance  of  a  stock- 
holder with  rule  94  requiring  him  to 
first  make  a  request  of  the  board  of 
directors  must  not  only  be  alleged, 
but  must  be  proved  in  evidence. 
Where  the  stockholder  delays  for 
eighteen  months,  and  in  the  mean- 
time a  new  board  of  directors  has 
been  elected  consisting  of  the  most 
part  of  new  parties,  and  a  stockhold- 
ers' meeting  is  held,  it  is  insufficient 
for  him  to  allege  that  the  directors 
who  did  the  ultra  vires  act  control 
a  majority  of  the  stock.  Dickinson 
V.  Consolidated,  etc.  Co.,  114  Fed.  Rep. 
232  (1902).  In  this  case  the  court 
said  that  while  a  stockholder  might 
have  the  right  to  bring  suit  for  an 
injunction  against  an  ultra  vires  act 
of  the  corporation  without  first  re- 
questing the  directors  to  bring  suit, 
yet  that  a  suit  to  set  aside  an  ultra 
vires  act  after  it  had  been  completed 
could  not  be  brought  without  first 
requesting  the  board  of  directors  to 
bring  it,  as  required  by  rule  94.  Sub- 
scribers to  stock  may  rescind  the 
same  on  the  ground  that  promoters 


who  sold  property  to  the  company  had 
misrepresented  the  character  of  the 
property.  This  suit  may  be  in  equity 
and  is  not  multifarious,  although  the 
relief  demanded  is  a  cancellation  of 
the  sale  of  the  property  and  for  dam- 
ages against  the  vendors  and  co-con- 
spirators, and  also  for  rescission  of 
the  subscription.  Such  a  suit  lies, 
although  the  subscribers  paid  in  only 
$150,000  of  cash  for  $450,000  of  stock. 
Rule  94  of  the  federal  courts  does  not 
apply  to  such  a  cas-e.  Barcus  v.  Gates, 
89  Fed.  Rep.  783  (1898).  Rule  94 
does  not  apply  to  a  case  where  it  ap- 
pears from  the  allegations  in  the  bill 
that  there  is  collusion  and  that  a 
demand  would  have  been  useless.  El- 
dred  v.  American,  etc.  Co.,  99  Fed. 
Rep.  168  (1900).  No  request  need 
be  made  to  the  board  of  directors 
under  rule  94,  when  they  are  guilty 
of  the  act  complained  of.  Harrison 
V.  Thomas,  112  Fed.  Rep.  22  (1901). 
Rule  94  does  not  require  a  stockholder 
to  set  forth  his  efforts  to  induce  the 
corporation  to  bring  suit  where  he 
alleges  that  the  corporation  is  con- 
trolled by  the  defendants.  Berwind 
V.  Canadian,  etc.  Ry.,  98  FeQ.  Rep. 
158  (1899);  Universal,  etc.  Co.  v. 
Stoneburner,  113  Fed.  Rep.  251  (1902). 
Where  one  railroad  owns  a  majority 
of  the  stock  and  controls  the  board 
of  directors  of  another  railroad,  and 
causes  the  latter  to  lease  its  road  to 
the  former,  a  stockholder  of  the  for- 
mer may  file  a  bill  in  equity  to  set 
aside  such  lease  on  the  ground  that 
its  terms  were  so  inequitable  as  to 
constitute  fraud.  In  such  case  no 
demand  need  be  made  to  the  board  of 
directors  to  bring  the  suit,  if  the  faces 
alleged  in  the  bill  show  that  the 
board  of  directors  is  controlled  by  the 
guilty  party.  Rogers  v.  Nashville,  etc. 
Ry.,  91  Fed.  Rep.  299  (1898).  In 
Barnes  r.  Kornegay,  62  Fed.  Rep.  671 
(1894),  the  court  very  properly  held 
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of  jurisdiction,  but  of  the  authority  of  the  plaintiff  to  maintain  the 


that  no  request  need  be  made  where 
the  state  owned  most  of  the  stock  and 
controlled  the  directors  and  was  about 
to  destroy  an  exemption  from  taxa- 
tion. 

In  a  suit  by  depositors  of  a  bank  to 
hold    the    directors    liable    for    negli- 


guilty  party  owns  a  majority  of  the 
stock.  Allen  v.  Wilson,  28  Fed.  Rep. 
C77  (1886),  holding  also  that  the  fact 
that  the  guilty  party  elected  the  exist- 
ing board  of  directors  does  not  ex- 
cuse request.  A  suit  by  a  stockholder 
to  remedy  frauds  on  the  part  of  the 


gence  the  depositors  need   not  under    president   does   not  come   within   the 


the  ninety-fourth  rule,  first  request 
the  corix)ration  to  institute  the  suit. 
Foster  t'.  Bank,  etc.,  88  Fed.  Rep.  604 
(1898).  Rule  94  does  not  prevent  a 
stockholder  in  a  water-works  company 
from  filing  a  bill  to  enjoin  a  city 
from  reducing  the  water  rates  so  low 
as  to  deprive  the  stock  of  its  earning 
abilitj',  in  violation  of  the  fourteenth 
amendment  of  the  United  States  con- 
stitution, it  appearing  that  the  court 
had  jurisdiction  of  the  case  irrespect- 
ive of  citizenship,  even  though  it  is 
shown   that  the  company  is  in  sym- 


ninety-fourth  rule,  and,  even  if  it 
does,  an  allegation  that  the  guilty 
parties  control  the  board  of  directors 
excuses  any  request  to  them  to  sue. 
Ranger  v.  Champion,  etc.  Co.,  52 
Fed.  Rep.  611  (1892).  Concerning  the 
United  States  rule  as  to  the  request 
to  the  company,  see  also  Whitney  v. 
Fairbanks,  54  Fed.  Rep.  985  (1893). 
Under  rule  94,  in  the  federal  courts 
(104  U.  S.  ix),  it  is  not  enough  to 
allege  that  the  guilty  parties  are  in 
control  of  the  corporation.  This  is 
not   enough   to    dispense    with    a    re- 


pathy  with  the  stockholder  and  that    quest  to  the  directors  to  bring  suit. 


the  company  has  already  instituted 
a  suit  in  the  state  court.  Kimball 
V.  City  of  Cedar  Rapids,  99  Fed. 
Rep.  130  (1900),  the  court  saying  that 
the  object  of  the  rule  was  to  pre- 
vent suits  being  brought  in  the  fed- 
eral court,  and  also  to  prevent  mi- 
nority stockholders  from  interfering 
with   the  discretion   of  the   directors. 


Squair  v.  Lookout  Mountain  Co.,  42 
Fed.  Rep.  729  (1890).  In  the  federal 
courts  the  stockholder  must  set  out 
in  his  pleading  when  or  how  the 
request  to  sue  was  made,  upon  what 
showing  of  facts,  and  that  the  di- 
rectors so  requested  are  still  in  office. 
Swope  V.  Villard,  61  Fed.  Rep.  417 
(1894).    Where  the  guilty  parties  con- 


Rule  94  of  the  federal  courts  is  not  trol  the  board  of  directors,  the  ninety- 
satisfied  by  an  allegation  that  a  re-  fourth  rule  does  not  require  the  corn- 
quest  has  been  made  to  the  board  of    plainant  stockholder  to  set  forth  with 


directors  and  has  been  refused  and 
that  the  suit  is  not  collusive.  Some- 
thing more  than  this  is  necessary; 
and  hence  if  the  corporation  defend- 
ant is  of  the  same  state  as  the  other 
defendants  the  federal  court  has  no 
jurisdiction,  the  corporation  defend- 
ant being  looked  upon  as  the  real 
complainant.       Elklns     v.     City     of 


particularity  his  efforts  to  have  the 
directors  act.  De  Neufville  v.  New 
York  &  Northern  Ry.,  81  Fed.  Rep.  10 
(1897).  No  attempt  to  get  the  officers 
to  bring  suit  need  be  made  under 
rule  94,  where  the  officers  themselves 
are  the  guilty  parties  complained  of. 
Excelsior,  etc.  Co.  i\  Brown,  74  Fed. 
Rep.  321    (1896).     Under  the  ninety- 


Chicago,  119  Fed.  Rep.  957  (1902),  the    fourth   equity   rule,   if   the   board    of 


court  stating  that  it  did  not  pass  on 
whether  such  jurisdiction  would  exist 
if  the  corporation  really  was  hostile 
to  the  complainant,  and  rule  94  had 
been  complied  with.  The  request  can- 
not be   omitted   merely   because    the 


directors  is  controlled  by  the  guilty 
parties,  "it  is  still  required  that  an 
effort  should  be  made  to  induce  action 
by  the  body  of  the  cori)oration, — by 
the  stockholders, — and  that  if  action 
cannot   be   obtained   either   from   the 
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suit.     It  may  be  raised  by  demurrer.     A  failure,  boT\-ever,  to  allege 
such  facts  does  not  prevent  jurisdiction  attaching.^ 

The  request  may  be  made  to  the  president,-  although  this  is 
denied  in  Tennessee.^  If  a  receiver  is  in  charge  the  request  is  to 
be  made  to  him.'*  A  request  to  the  executive  committee  is  sufficient.^ 
A  request  by  a  stockliolder  to  the  trustee  in  insolvency  of  a  corpo- 


board  of  directors  or  from  the  body  of 
the  stockholders,  the  bill  shall  show 
the  character  and  extent  of  the  efforts, 
and  shall  particularly  show  the  rea- 
sons why  the  party  who  brings  his 
suit  failed  to  obtain  remedial  action 
within  the  body  of  the  corporation." 
Church  r.  Citizens'  Street  Ry.,  78  Fed. 
Rep.  526  (1897).  Equity  rule  num- 
ber 94  does  not  apply  to  suits  removed 
into  the  federal  court  from  state 
courts.  Earle  v.  Seattle,  etc.  Ry.,  56 
Fed.  Rep.  909  (1893)  ;  Evans  r.  Union 
Pac.  Ry.,  58  Fed.  Rep.  497  (1893).  A 
request  to  the  directors  is  first  neces- 
sary, and  is  not  excused  by  vague 
and  general  averments  as  to  complic- 
ity on  the  part  of  the  directors  in  the 
wrongs  complained  of.  Ziegler  v.  Lake 
Street  Elev.  R.  R.,  76  Fed.  Rep.  662 
(1896). 

1  Illinois,  etc.  R.  R.  v.  Adams,  180 
U.  S.  28  (1901).  A  demurrer  may 
raise  the  point  that  no  request  has 
been  made  to  the  directors.  O'Con- 
nor V.  Virginia,  etc.  Co.,  184  N.  Y.  46 
(1906).  A  non-resident  stockholder 
in  an  Illinois  gas  corporation  may 
maintain  a  bill  in  equity  in  the  fed- 
eral court  to  enjoin  a  city  in  Illinois 
from  illegally  reducing  gas  rates,  the 
gas  company  being  made  also  a  party 
defendant,  and  the  question  of 
whether  a  request  by  the  stockholder 
to  the  gas  company  to  bring  suit  was 
collusive  will  not  be  determined  on 
demurrer.  Mills  v.  City  of  Chicago, 
127  Fed.  Rep.  731   (1904). 

2  A  request  to  and  refusal  by  the 
president,  who  is  also  the  manager, 
suffices,  even  though  he  is  the  party 
cuilty  of  the  acts  complained  of.    Chi- 


cago V.  Cameron,  120  III.  447  (1887). 
Service  of  the  demand  may  be  in  the 
same  manner  as  authorized  by  statute 
for  service  of  other  papers.  The  Tel- 
egraph V.  Lee,  125  Iowa,  17  (1904). 
A  request  made  to  the  president  is 
good,  though  he  replies  that  he  had 
resigned  two  years  previously,  it  ap- 
pearing that  his  resignation  had  not 
been  accepted  and  no  meetings  held 
since  the  resignation.  Averill  r.  Bar- 
ber, 6  N.  Y.  Supp.  255  (1889).  A  re- 
quest by  one  of  the  stockholders  to 
the  officers  and  president  is  sufficient. 
Becker  r.  Gulf  City,  etc.  Co.,  80  Tex. 
475  (1891). 

3  In  a  stockholder's  suit  to  hold  the 
directors  liable  for  negligence  the 
request  must  be  to  the  board  of  di- 
rectors. A  request  to  the  president 
is  insufficient.  Wallace  r.  Lincoln 
Sav.  Bank,  89  Tenn.  630   (1891). 

4  Nelson  v.  Burrows,  9  Abb.  N.  Cas. 
280  (1881);  Fisher  v.  Andrews,  37 
Hun,  176  (1885);  Kelsey  t>.  Sargent, 
40  Hun,  150  (1886) ;  Coble  r.  Beall,  41 
S.  E.  Rep.  793  (N.  C.  1902).  That  it 
is  the  duty  of  a  receiver  to  bring 
suit,  see  §  735,  supra.  The  request 
of  the  stockholders  should  be  to  the 
receiver,  and  upon  his  refusal  to 
bring  the  suit  the  stockholder  may 
bring  it.  Streight  v.  Junk,  59  Fed. 
Rep.  321  (1893).  Redress  must  first 
be  sought  through  the  board  of  di- 
rectors, or  through  the  receiver  who  is 
in  charge  of  the  property.  Holton  r. 
Wallace,  77  Fed.  Rep.  61  (1896).  It  is 
not  enough  that  the  receiver  has  re- 
fused to  sue.  The  stockholder  must 
apply  to  the  court  to  order  the 
receiver  to  sue.     Swope  r.  Villard,  61 


5  Hazard    v.    Durant,    11    R.    I.    196    (1875). 
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ration  is  sufficient  to  enable  tbc  former  to  bring  suit  to  bold  the 
directors  liable  for  negligence  if  the  trustee  refuses  to  sue.^  The 
request  must  clearly  demand  that  suit  be  brought.-  A  request  is  in- 
suiiieient  where  it  does  not  state  the  facts  on  which  the  suit  may  be 
maintained.^  Failure  of  a  suit  on  account  of  no  request  having  been 
made  is  no  bar  to  a  subsequent  suit  after  request  has  been  made.'* 

§  7-41.  When  such  an  allegation  may  be  omitted. — There  are  oc- 
casions when  the  allegation  that  the  stockholder  has  requested  the 
directors  to  bring  suit  and  they  have  refused  may  be  omitted,  since 
the  request  itself  is  not  required.  This  occurs  when  the  corporate 
management  is  under  the  control  of  the  guilty  parties.  Xo  request 
need  then  be  made  or  alleged,  since  the  guilty  parties  would  not 
comply  with  the  request;  and  even  if  they  did  the  court  would  not 


Fed.  Rep.  417  (1894).  The  statute 
authorizing  suit  against  receivers 
■without  previous  request  does  not  ap- 
ply to  a  stockholder's  suit  to  remedy 
wrongs  committed  before  the  receiver 
was  appointed.  Swope  v.  Villard,  61 
Fed.  Rep.  417  (1S94).  Where  a  re- 
ceiver was  himself  one  of  the  di- 
rectors charged  with  fraud,  a  stock- 
holder will  be  allowed  to  bring  suit 
making  the  receiver  a  party  defendant, 
and  it  is  no  defense  that  the  receiver- 
ship has  been  running  for  two  years. 
Weslosky  r.  Quarterman,  123  Ga.  312 
(1905).  It  has  been  held  that  where 
a  director  is  appointed  receiver  he 
may  sue  himself  as  a  director.  Murphy 
V.  Penniman,  C6  Atl.  Rep.  282  (Md. 
1907).  The  depositors  of  a  bank  may 
sue  the  directors  for  deceit  in  causing 
the  former  to  make  deposits  when  the 
bank  was  insolvent,  and  they  need  not 
first  make  a  request  to  the  receiver  to 
bring  such  suit.  Blumer  v.  Ulmer, 
44  S.  Rep.  161  (Miss.  1907). 

1  Wallace  v.  Lincoln  Sav.  Bank,  89 
Tenn.  630  (1891). 

2  A  request  is  first  necessary,  and 
such  request  is  not  proved,  where  a 
fraudulent  lease  has  been  made  by  the 
stockholder,  demanding  his  share  of 
the  surplus  profits  over  and  above 
the  rental  agreed  upon,  nor  is  it 
proved  by  his  notice  that  the  lease 
was  unlawful.  Flynn  v.  Brooklyn,  etc. 
R.  R.,  158  N.  Y.  493  (1899). 
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3  Doherty  v.  Mercantile  T.  Co.,  184 
Mass.  590   (1904).     In  a  stockholder's 
suit   to    enjoin   his    railroad    corpora- 
tion from  reducing  rates,   in   accord- 
ance with  the  state  statute,  he  must, 
in  addition  to  alleging  that  he  made 
a  demand  on  the  board  of  directors, 
show  the  manner  or  reason  for  their 
refusal,  since  their  refusal  may  have 
been  proper.     Poor  r.  Iowa,  etc.  Ry., 
155  Fed.  Rep.   226    (1907).     Where  a 
stockholder    in    a    railroad    company 
requests    the    directors    or    managing 
officers  not  to  reduce  rates  as  required 
by  the  statute,   and  they  reduce  the 
rate    on    account   of    the    dangers    of 
severe   penalties,   this   is    a  sufficient 
demand  preliminary  to  a  suit  by  him 
to    have    the    rates    declared    illegal. 
Perkins  v.  Northern,  etc.  Ry.,  155  Fed. 
Rep.  445   (1907).     The  general  allega- 
tion that  the  stockholder  tried  unsuc- 
cessfully to  have  the  corporation  se- 
cure relief  and  protection  against  the 
wrongs  complained  of  is   insufficient. 
Vogeler    v.    Punch,    103    S.    W.    Rep. 
1001    (Mo.    1907).     A  general    allega- 
tion that  a  demand  had  been  made  on 
the   company  to   bring  suit,  but  that 
the  company  had  omitted  and  failed 
to    do    so,    does    not    state    sufficient 
detailed    facts.      Kavanaugh    /•.    Com- 
monwealth,  etc.   Co.,   103   N.   Y.   App. 
Div.  95  (1905). 

•1  The   Telegraph    r.   Lee,   125    Iowa, 
17  (1904). 
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!N"evertheles3 


1  Quoted  and  approved  in  Loomis 
V.  Missouri  etc.  Ry.,  165  Mo.  469, 
488  (1901),  and  State  v.  Grant  Uni- 
versity, 90  S.  W.  Rep.  294  (Tenn. 
1905);  Jacobson  v.  Brooklyn,  etc.  Co., 
184  N.  Y.  152  (1906);  Polhemus  v. 
Polhemus,  114  N.  Y.  App.  Div.  781 
(1906) ;  Barry  v.  Moeller,  68  N.  J.  Eq. 
483  (1904);  Appleton  v.  American 
Malting  Co.,  65  N.  J.  Eq.  375  (1903); 
McConnell  v.  Combination,  etc.  Co.,  30 
Mont.  239  (1904)';  Kingston  v.  Mont- 
gomery, 97  S.  W.  Rep.  202  (Mo. 
1906);  Columbia,  etc.  Co.,  v.  Washed, 
etc.  Co.,  136  Fed.  Rep.  710  (1905). 
Montgomery  Traction  Co.  v.  Harmon, 
140  Ala.  505  (1904).  No  request  is 
necessary  if  the  guilty  directors  con- 
trol a  majority  of  the  stock.  Von 
Arnim  v.  American  Tubeworks,  188 
Mass.  515  (1905).  A  stockholder 
need  not  make  a  request  where  there 
is  no  board  of  directors.  Frederick 
Milling  Co.,  v.  Frederick,  etc.  Co.,  106 
N.  W.  Rep.  298  (S.  Dak.  1906).  Even 
though  the  Michigan  statutes  author- 
ize one  mining  company  to  purchase 
the  stock  of  other  mining  companies, 
yet  where  this  results  in  establishing 
a  practical  monopoly  in  a  certain 
kind  of  copper,  a  minority  stock- 
holder may  enjoin  the  voting  of  such 
stock  so  held  by  the  purchasing  com- 
pany, and  no  formal  demand  need  first 
be  made  by  him  upon  the  directors  to 
institute  the  suit.  Bigelow  v.  Calu- 
met, etc.  Co.,  155  Fed.  Rep.  869  (1907). 
Where  a  purchaser  at  tax  sale  is 
about  to  remove  the  corporate  prop- 
erty and  the  officers  do  not  act,  the 
stockholders  may  maintain  a  bill  in 
equity  to  enjoin  the  removal  of  the 
property  and  no  request  to  the  di- 
rectors is  necessary.  Starr  v.  Shep- 
ard,  145  Mich.  302  (1906).  In  a  suit 
by  a  stockholder  for  winding  up,  in 
accordance  with  a  statute,  the  in- 
solvent corporation,  no  previous  re- 
quest need  be  made  to  the  board  of 
directors.  Briggs  v.  Traders'  Co.,  145 
Fed.    Rep.    254     (1906).      Where    the 
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corporation  files  a  cross-complaint 
and  obtains  judgment  in  its  behalf, 
this  excuses  the  failure  to  demand 
of  the  directors  that  they  bring  suit. 
Dundon  v.  McDonald,  146  Cal.  585 
(1905).  A  stockholder  may  file  a 
bill  to  set  aside  a  sale  of  the  entire 
assets  of  the  company,  which  is  solv- 
ent and  a  going  concern,  to  another 
company,  and  no  request  to  the  di- 
rectors need  be  made  where  they  au- 
thorized the  transaction  and  a  ma- 
jority of  the  stockholders  had  rati- 
fied it.  Tillis  V.  Brown,  47  S.  Rep, 
589  (Ala.  1908).  If  it  is  shown  that 
an  application  to  the  officers  would  be 
futile,  such  application  need  not  be 
made.  Burrows  i'.  Interborough,  etc. 
Co.,  156  Fed.  Rep.  389  (1907).  Where 
the  officers  know  the  facts  and  are  not 
faithfully  discharging  their  duties  no 
request  is  necessary.  Williams  v. 
Erie  Mountain,  etc.  Co.,  91  Pac.  Rep. 
1091  (Wash.  1907);  Wayne  Pike  Co. 
V.  Hammons,  129  Ind.  368  (1891); 
Donnelly  v.  Sampson,  115  N.  W.  Rep. 
(Wis.  1908);  Hannerty  v.  Standard 
Theater  Co.,  109  Mo.  297  (1891); 
Wickersham  v.  Crittenden,  93  Cal.  17 
(1892);  Ashton  v.  Dashaway  Assoc, 
84  Cal.  61  (1890);  Barr  v.  Pittsburgh, 
etc.  Co.,  40  Fed.  Rep.  412  (1889); 
Smith  V.  Dorn,  96  Cal.  73  (1892); 
Eschweiler  v.  Stowell,  78  Wis.  316 
(1890);  Ponca  Mill  Co.  v.  Mikesell, 
55  Neb.  98  (1898);  Anderton  v.  Wolf, 
41  Hun,  571  (1886);  Bjorngaard  r. 
Goodhue  County  Bank,  49  Minn.  483 
(1892);  Brinckerhoff  r.  Bostwick,  88 
N.  Y.  52  (1882);  s.  c,  105  N.  Y.  567. 
Rogers  v.  La  Fayette,  etc.  Works,  52 
Ind.  296  (1875);  Tazewell  County  v. 
Farmers',  etc.  Co.,  12  Fed.  Rep.  752 
(1882)  ;  Davis  v.  Gemmell,  70  Md.  356 
(1889);  see  Davis  v.  Gemmell,  73  Md. 
530;  Tippecanoe  County  v.  La  Fayette, 
etc.  R.  R.,  50  Ind.  85  (1875);  Wilcox 
r.  Bickel,  11  Neb.  154  (1881),  where 
the  officers  had  absconded.  No  de- 
mand is  necessary  if  the  guilty  parties 
constitute  a  majority  of  the  board. 
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tlie  complainant  must  allege  facts  which  excuse  such  a  demand  or 


Tevis  V.  Hammersmith,  66  N.  E.  Rep. 
79  (Ind.  1903);  Whitehead  v.  Sweet, 
126  Cal.  67  (1899);  Pencille  v.  State, 
etc.  Co.,  74  Minn.  67  (1898);  Northern 
T.  Co.  a  Snyder,  113  Wis.  516  (1902); 
Hodges'  Adm'x  v.  South  Fork,  etc.  Co., 
50  S.  W.  Rep.  969  (Ky.  1899);  Stahn. 
V.  Catawba  Mills,  53  S.  C.  519  (1898) ; 
Joy  V.  Ft.  Worth,  etc.  Co.,  24  Tex.  Civ. 
App.  94  (1900);  Currier  v.  New  York, 
etc.  R.  R.,  35  Hun,  355  (1885);  Ram- 
sey V.  Gould,  57  Barb.  398  (1870); 
Kelsey  i\  Sargent,  40  Hun,  150 
(1886);  Moyle  v.  Landers,  21  Pac. 
Rep.  1133  (Cal.  1889);  s.  c,  83  Cal. 
579  (1890);  Pa  rott  v.  Byers,  40  Cal. 
614  (1871);  Fisher  v.  Andrews,  37 
Hun,  176  (1885);  Young  v.  Drake,  8 
Hun,  61  (1876);  Higgins  r.  Lansingh, 
154  111.  301  (1895);  Young  v.  Alham- 
bra  Min.  Co.,  71  Fed.  Rep.  810  (1895) ; 
Sage  I'.'Culver,  147  N.  Y.  241  (1895); 
Green  v.  Hedenberg,  159  111.  489 
(1896);  Gerry  v.  Bismarck  Bank,  19 
Mont.  191  (1897);  George  v.  Central 
R.  R.,  etc.  Co.,  101  Ala.  607  (1S94); 
Bell  r.  Montgomery  Light  Co.,  103 
Ala.  275  (1894);  Fitzgerald  r.  Fitz- 
gerald, etc.  Co.,  41  Neb.  374  (1894); 
Pondir  v.  New  York,  Lake  Erie,  etc. 
R.  R.,  72  Hun,  384  (1893);  Mount 
V.  Radford  Trust  Co.,  93  Va.  427 
(1896) ;  Cowles  v.  Glass,  30  S.  W.  Rep. 
293  (Tex.  1895);  Loftus  v.  Farmers', 
etc.  Assoc,  8  S.  Dak.  201  (1896); 
Heath  v.  Erie  Ry.,  8  Blatchf.  347 
(1871);  s.  c,  11  Fed.  Cas.  976,  the 
court  saying:  "It  would  be  a  mockery 
to  require  or  permit  a  suit  against 
them  to  be  brought  and  prosecuted 
under  their  management  to  obtain 
relief  sought  by  this  bill;"  Mussina 
f.  Goldthwaite,  34  Tex.  125  (1870); 
Doud  r.  Wisconsin,  etc.  Ry.,  65  Wis. 
108  (1886);  Pond  r.  Vermont  Valley 
R.  R.,  12  Blatchf.  280  (1874);  s.  c, 
19  Fed.  Cas.  976.  But  an  allegation 
that  the  management  is  under  the  con- 
trol of  persons  appointed  by  the  guilty 
parties  is  insufficient.  See  McMur- 
ray  v.  Northern  Ry.,  22  Grant  (U.  C). 
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476  (1875).  And  an  allegation  that 
the  directors  are  "nearly  if  not  entire- 
ly" in  league  with  the  guilty  parties 
is  insufficient.  Cogswell  v.  Bull,  39 
Cal.  320  (1870). 

Where  one  of  three  directors,  who  is 
also  president  and  manager,  dies,  and 
the  three  owned  all  the  stock  and 
the  company  owed  the  decedent  ?45,- 
000  and  other  parties  $15,000,  and 
had  no  money,  and  the  works  of  the 
company  were  idle,  and  the  two  re- 
maining directors  could  not  agree,  and 
the  treasurer  was  managing  the  busi- 
ness illegally,  the  court  will  appoint  a 
receiver  pendente  lite,  the  suit  being 
to  preserve  the  assets  for  the  benefit 
of  the  creditors.  In  such  a  case  no 
request  need  first  be  made  to  the  di- 
rectors to  bring  the  suit.  Sheridan, 
etc.  Works  v.  Marion  T.  Co.,  157  Ind. 
292  (1901).  No  request  to  the  board 
of  directors  or  to  a  stockholders' 
meeting  that  suit  be  brought  need  be 
made  where  a  majority  of  the  di- 
rectors will  be  defendants,  and  no 
meeting  of  the  stockholders  can  be 
called  except  by  them.  Schoening  v. 
Schwenk,  112  Iowa,  733  (1901).  In 
a  stockholders'  suit  to  hold  directors 
in  a  national  bank  liable  for  negli- 
gence, a  request  to  the  receiver  to 
bring  the  suit  is  unnecessary  where 
the  receiver  was  one  of  the  directors. 
Flynn  v.  Third  Nat.  Bank,  122  Mich. 
642  (1900).  A  request  is  necessary, 
even  though  it  is  alleged  that  a  major- 
ity of  the  directors  are  involved  in  the 
fraud  complained  of,  where  it  appears 
that  such  directors  were  not  qualified 
to  act  as  directors  by  reason  of  not 
being  stockholders,  and  never  had 
acted  as  such.  Loomis  r.  Missouri, 
etc.  Ry.,  165  Mo.  469  (1901).  Where 
the  board  of  directors  of  a  prosperous 
mining  corporation  have  sold  all  its 
assets  to  another  coriwration  in  ex- 
change for  the  stock  of  the  latter,  and 
a  stockholders'  meetin-j  has  been 
called  for  the  jiurpose  of  ratifying  the 
same  under  a  statute,  a  minority 
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stockholder  may  enjoin  such  ratifica- 
tion, if  it  is  ultra  vires,  without  re- 
questing   the   board   of    directors    to 
bring  suit,  inasmuch  as  they  have  al- 
ready   committed    themselves    as    to 
their   position.     Forrester  v.   Boston, 
etc.    Co.,    21    Mont.    544,    565    (1898). 
Where  the  majority  of  the  directors 
control  also  a  majority  of  the  stock 
no  request  is  necessary.    Alexander  v. 
Automatic,  etc.  Co.,   [1900]   2  Ch.  56, 
rev'g  [1899]   2  Ch.  302.     In  a  suit  by 
a  stockholder  to  restrain  the  directors 
from    transferring    all    the    property 
to   another  corporation   without   con- 
sideration,   no    request    is    necessary. 
Boaz  V.  Sterlingworth,  etc.  Co.,  68  N. 
Y.   App.   Div.   1    (1902).     Where   the 
stockholders  of  a  bank  have  legally 
ordered  the  winding  up  of  its  busi- 
ness,  and  for  three   years   thereafter 
the     officers     still     continue     to     do 
business  at  a  great  loss,  apparently 
without  any  effort  to  wind  up  its  af- 
fairs, a  stockholder  may  file  a  bill  for 
an  accounting  and  the  appointment  of 
a  receiver,  and  no  request  to  the  cor- 
poration  to   bring   the   suit   need   be 
made.    Mathews  v.  Bank  of  Allendale, 
60  S.  C.  183  (1901).    A  request  to  the 
board  of  directors  is  necessary,  even 
though  the  corporation  has  been  en- 
joined   from    commencing    suit,    and 
even  though  there  is  involved  the  va- 
lidity of  a  mortgage  given  on  the  cor- 
porate property  for  the  benefit  of  the 
president.     Smith  v.  Bulkley,  18  Col. 
App.  227  (1902).    If  the  directors  are 
the  guilty  parties,  a  stockholder  suing 
to  prevent  their  running  the  corpora- 
tion for  the  benefit  of  a  partnership 
need  not  allege  a  request  to  them  to 
sue.     Rothwell  v.  Robinson,  39  Minn. 
1   (1888);  s.  c,  44  Minn.  538.     If  the 
fraud  has  been  by  the  majority  of  the 
stockholders  on  the  minority,   no  re- 
quest to  the  directors  to  sue  need  be 
made.     Nathan  v.  Tompkins,  82  Ala. 
437    (1887).     No  request  is  necessary 
to   the   directors    to   undo   an    illegal 
lease  when  they  cannot  undo  it  except 
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with  the  consent  of  another  company. 
Tippecanoe   County  v.  Lafayette,   etc. 
R.  R.,  50  Ind.  85  (1875).    A  request  to 
the  directors   is   not  excused   by   the 
fact  that  the  guilty  party — the  corpo- 
rate   treasurer — owns   a    majority    of 
the     stock.       Dunphy     v.     Traveller 
Newsp.  Assoc,  146  Mass.  495   (1888). 
In  North  Carolina  it  would  seem  that 
a  demand  on  the  guilty  officers  is  nec- 
essary in  any  case.     Moore  v.  Silver, 
etc.  Co.,  104  N.  C.  534   (1889).     In  a 
stockholder's  suit  to  enjoin  a  rival  com- 
pany from  voting  stock  in  'the  stock- 
holder's company,  a  request  to  the  di- 
rectors to  sue  is   unnecessary  where 
the  directors  are  controlled   by   such 
rival  company.   Mack  v.  De  Bardeleben, 
etc.  Co.,  90  Ala.  396  (1890).   A  stock- 
holder may  be  permitted  to  bring  suit 
against  the  receiver  of  the  corporation 
to  set  aside  a  fraudulent  assessment 
by  him  on  stock,  and  a  request  need 
not  be  made  to  the  receiver  to  bring 
the    suit,    he    being    guilty    of    the 
fraud.     Farwell  v.  Great  Western  Tel. 
Co.,   161    111.   522    (1896).     A  request 
is   unnecessary   in  a   suit  to  recover 
back  an  illegal  salary  where  the  guilty 
parties  are  in  control.    Eaton  v.  Rob- 
inson, 18  R.  I.  396  (1893) ;  s.  c,  19  R. 
I.    146    (1895).     A    stockholder    may 
bring  suit  in  behalf  of  the  corporation 
to   compel   the   president   to   pay   his 
subscription  where  the  president  is  in 
control   of  the   company   and   refuses 
to  pay  such  subscription.    No  request 
to  the  directors  is  necessary  in  such 
a  case.     Knoop  v.  Bohmrich,  49  N.  J. 
Eq.  82   (1891).     A  request  is  not  ex- 
cused by  the  fact  that  a  majority  of 
the  stockholders  sustain  the  acts  com- 
plained of.    Decatur,  etc.  r.  Palm,  113 
Ala.  531    (1896).     No  request  is  nec- 
essary where  the  owners  of  a  major- 
ity of  the  stoctk  cause   the   directors 
to  sell  the  property  to  a  person  who 
buys  for  them.    Chicago  Hansom  Cab 
Co.    V.    Yerkes,    141    111.    320     (1892). 
See  also  §  740,  supra. 
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lai'ity  and  defiiiitencss.*  In  a  suit  by  a  stockholder  in  a  lessor  rail- 
road to  compel  the  lessee  to  account,  a  request  to  the  directors  of 
the  lessor  to  bring  tlie  suit  is  not  excused  by  the  fact  that  the  lessee 
owned  a  majority  of  the  stock  of  the  lessor  and   elected   its   di- 


|i  Quoted  and   approved  in  Kern  v.    sufficient  to  allege  that  a  majority  of 


Arbeiter,  etc.  Verein,  139  Mich.  233 
(1905).  See  also  cases  in  preceding 
note.  The  plaintiff  must  allege  that 
the  officers  have  committed  a  breach 
of  trust,  and  though  requested  the 
corporation  refuses  to  act  or  is  con- 
trolled by  the  wrong-doers,  and  that 
he  has  been  diligent  in  prosecuting 
his  remedy.  Von  Arnim  v.  American 
Tubeworks,  188  Mass.  515  (1905).  An 
allegation  that  a  majority  stockholder 
controlled  the  directors  and  also  con- 
trolled directors  in  other  corporations 
and  that  thereby  acts  of  spoliation 
were  committed  does  not  excuse  the 
failure  to  request  the  directors  to 
bring  su?t.  Virginia,  etc.  Co.,  v. 
Fisher,  104  Va.  121  (1905).  A  letter 
to   the   directors   requesting   them   to 


the  directors  "are  acting  in  the  in- 
terest of,  and  are  under  the  control 
of,"  the  guilty  directors.  It  must  be 
alleged  that  they  are  wilfully  disre- 
gardful  of  the  interests  of  the  corpora- 
tion, or  would  be  if  informed  of  the 
injurious  effect  of  their  actions,  or 
would  yield  to  the  influence  or  con- 
trol of  the  guilty  directors  if  aware 
of  the  purposes  and  uses  for  which 
that  influence  is  exercised.  Brewer 
V.  Boston  Theatre,  104  Mass.  378 
(1870).  A  request  is  not  excused  by 
an  allegation  that  the  complainant 
had  offered  to  assume  the  expense  and 
conduct  of  the  litigation.  Warren  v. 
Para  Rubber  Shoe  Co.,  166  Mass.  97 
(1896).  A  request  is  necessary,  and  it 
is      insufficient      that      the      plaintiff 


call  a  meeting  and  to  take  steps  to    had   demanded   his   part  of  what   he 


redeem  property  that  had  been  fraud- 
ulently sold  under  foreclosure  is  in- 
sufficient. Johns  V.  McLester,  137  Ala. 
283  (1903).  Where  a  majority  of 
the  board  of  directors  are  usurpers 
the    request   should   be   made   to   the 


would  have  received  if  the  illegal  act 
had  not  been  committed.  Flynn  r. 
Brooklyn  City  R.  R.,  9  N.  Y.  App. 
Div.  269  (1896);  aff'd,  158  N.  Y.  493 
(1899).  No  request  is  necessary 
where,  in  case  the  directors  brought 


proper  board,  and  hence  a  failure  to  suit,  the  suit  would  be  subject  to  the 
make  such  request  is  fatal.  Ide  t\  control  of  persons  opposed  to  its  suc- 
Cascomb,  18  Colo.  App.  415  (1903).  cess,  and  where  the  directors  them- 
The  general  allegation  that  the  guilty  selves  are  the  wrong-doers  or  the  par- 
parties  control  the  corporation  and  tisans  thereof.  The  allegation  of 
refuse  to  permit  the  suit  to  be  brought  these  facts  must  be  statements  of  fact 
is  insufficient.     Deveny  v.  Hart  Coal  and  not  conclusions  of  law.    The  man- 


Co.,  60  S.  E.  Rep.  789  (W.  Va.  1908). 
An  allegation  that  frequent  protests 
had  been  made  is  not  a  sufficient 
allegation  of  a  request  to  sue.  Boyd 
V.  Simms,  87  Tenn.  771   (1889),  hold- 


ner  in  which  the  directors  are  in- 
terested must  be  pointed  out.  Steiner 
V.  Parsons,  103  Ala.  215  (1893).  In 
alleging  the  reason  why  a  request  has 
not   been   made   to   the   board   of   di- 


ing  also  that  it  is  insufficient  to  show  rectors  a  plaintiff  must  set  forth  the 
that  a  majority  of  the  directors  are  facts  explicitly  and  definitely.  Louis- 
large  stockholders  in  a  competing  ville,  etc.  R.  R.  v.  Neal,  128  Ala.  149 
company,  although  the  charge  is  that  (1900).  As  to  the  rule  in  the  federal 
such  directors  are  fraudulently  favor-  courts,  see  note,  pp.  2473,  2474,  supra. 
ing   the    latter    company.      It   is    not 
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rectors.^     The  stocldiolder  may  bring  his  suit  although  the  corpora- 
tion has  been  dissolved.^ 

§  742.  Miscellaneous  allegatioyis  of  the  complainant. — The  alle- 
gations which  set  forth  the  complaining  stockliolder's  cause  of  ac- 
tion will  of  course  depend  largely  on  the  particular  facts  of  each 
case.  It  is  necessary,  however,  to  determine  first  whether  the  al- 
leo-ations  are  to  make  out  a  case  of  fraud,  or  of  an  ultra  vires  act, 
or  of  a  negligent  act.  If  an  ultra  vires  act  is  complained  of,  the 
gist  of  the  action  is  not  fraud,  and  fraud  need  not  be  and  should 
not  be  alleged.^  But  where  the  action  is  to  remedy  a  fraud,  the 
allegations  must  clearly  charge  to  that  effect.  The  word  "corrupt" 
has  been  held  insufficient  herein.'*     Fraud  need  not  be  alleged  if 


there  has  been  a  breach  of  the  fiduciary  relation. 


A  general  al- 


1  Wolf  V.   Pennsylvania  R.  R.,   195    ground  of  equitable  jurisdiction.    Spies 


Pa.  St.  91  (1900).  A  request  by  a 
stocklaolder  to  the  corporation  to 
bring  suit  against  the  directors  for 
declaring  dividends  in  violation  of  a 
statute  is  not  excused  by  the  fact 
that  five  out  of  the  twelve  directors 
were  directors  when  such  dividends 
were  declared,  even  though  one  of  the 
others  was  a  brother  of  one  of  the 
five  and  another  was  an  employee  of 
one  of  the  five.  Siegman  v.  Maloney, 
65  N.  J.  Eq.  372  (1903).  Even  though 
the  guilty  director  has  elected,  through 
his  control  of  the  stock  of  the  corpo- 
ration, the  board  of  directors,  yet  that 
fact  does  not  excuse  failure  to  make 
a  request  to  them  to  bring  suit.  Bowne 
V.  Smith,  44  N.  Y.  Misc.  Rep.  575 
(1904). 

2  Lafayette  Co.  v.  Neely,  21  Fed. 
Rep.  738  (1884) ;  Taylor  v.  Holmes,  127 
U.  S.  489  (1888);  General'Electric  Co. 
V.  West  Asheville  Imp.  Co.,  73  Fed. 
Rep.  386  (1896-).  Even  after  a  dis- 
solution a  stockholder  may  file  a  bill 
to  recover  assets  that  have  been 
wrongfully  diverted.  Boyd  v.  Hank- 
inson,  92  Fed.  Rep.  49   (1899). 

3  Clinch  V.  Financial  Corp.  L.  R.  5 
Eq.  450,  482  (1868).  If  the  pleadings 
charge  fraud  as  the  basis  of  the  suit, 
fraud  must  be  proved;  otherwise  the 
suit  fails,  even  though  the  evidence 
shows  a  right  to  relief  on  the  ground 
of  account,  discovery,  or  some  other 


r.  Chicago,  etc.  R.  R.,  40  Fed.  Rep.  34 
(1889).  Where  a  stockholder  ol  a 
railroad  which  has  been  foreclosed 
and  reorganized  attacks  the  fore- 
closure on  the  ground  of  fraud  he 
cannot  on  appeal  change  his  com- 
plaint and  claim  that  inasmuch  as  the 
plan  of  reorganization  allowed  the  ma- 
jority stockholders  to  come  in  on  a 
more  favorable  basis  than  thg  mi- 
nority, he  was  entitled  to  come  in  on 
the  same  terms  as  the  majority.  Mac- 
Ardell  v.  Olcott,  189  N.  Y.  368  (1907). 
The  dissenting  opinion  to  the  effect 
that  on  the  merits  the  majority  stock- 
holders should  have  allowed  the  mi- 
nority stockholders  to  come  in  on  the 
same  basis  as  the  former  came  into 
the  reorganization  has  much  force. 

4  Russell  r.  Wakefield  WateKworks 
Co.,  L.  R.  20  Eq.  474  (1875).  The  mere 
allegation  of  fraud  withiout  specifying 
the  facts  is  insufficient.  Schell  v. 
Alston  Mfg.  Co.,  149  Fed.  Rep.  439 
(1906). 

5  Warren  v.  Para  Rubber  Shoe  Co., 
166  Mass.  97  (1896).  Where  stock- 
holders desire  to  attack  a  deed  of  the 
corporation  on  the  ground  of  fraud, 
they  must  do  so  affirmatively,  and  not 
by  simply  denying  its  execution. 
Moprill  V.  Little  Falls,  etc.  Co.,  53 
Minn.  371  (1893).  In  a  suit  against 
an  officer  to  recover  back  moneys,  his 
position  as  officer  may  be  proved  by 
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legation  that  the  president  has  appropriated  hirge  amounts  of  money 
of  the  corporation  to  his  own  use,  the  details  of  which  the  complain- 
ant is  unahle  to  state,  is  insufficient.  Such  an  allegation  is  merely 
a  fishing  allegation.^  A  suit  hy  a  minority  stockholder  against  the 
majority  alleging  a  conspiracy  to  defraud  the  company  will  not  lie 
where  it  is  not  alleged  that  tlie  directors  were  parties  to  the  con- 
spiracy.^ If  the  action  is  to  set  aside  an  ultra  vires  act,  the  act  itself 
must  be  stated  with  particularity,^  and  the  articles  of  incorporation 
should  be  alleged  in  part  at  least."*  The  complaint  need  not  allege 
who  the  other  stocMiolders  are,  how  numerous,  or  whether  a  ma- 
jority.^ The  stocldiolder  need  not  allege  that  he  was  a  stockholder 
at  the  time  of  the  act  or  that  his  stock  has  since  come  to  him  by  opera- 
tion of  law.^  It  is  not  necessary  to  allege  that  the  stockholders  have 
been  free  from  acquiescence  or  laches.'^ 

In  North  Carolina  it  is  held  that  the  complaining  stockholder 
must  aver  that  he  is  a  ''boim  fide  owner  of  the  stock;  that  he 
bought  the  same  in  good  faith,  and  not  for  mere  vexatious  pur- 
poses." ^  A  general  allegation  that  the  board  of  directors  were 
negligent  does  not  render  a  j)articular  director  liable.^  The  essential 
allegations  in  a  stockholder's  suit  to  hold  directors  liable  for  negli- 
gence are  first  the  same  allegations  as  the  corporation  would  have 
made  if  it  had  brought  the  suit,  and,  second,  that  he  is  a  stock- 
holder and  the  corporation  has  refused  or  unreasonably  failed  to 
bring  the  action.     Allegations  as  to  the  injury  to  his  stock  are  not 

his  signatures  as  such  officer.  Putnam  r,  Descombes  v.   Wood,   91   Mo.   196 

V.  Gunning,  162  Mass.  552  (1895).  (1886). 

1  Blair  v.  Telegram  News  Co.,  172  e  Parsons  v.  Joseph,  92  Ala.  403 
Mass.  201  (1898).  In  a  stockholder's  (1890).  Cee  also  §736,  supra.  As  to 
suit  to  cancel  an  alleged  agreement  by  the  federal  courts,  see  §  737,  supra. 
which  the  corporation  is  to  paj^  to  a  7  Horn,  etc.  Co.  v.  Ryan,  42  Minn, 
director  royalties  on  avoid  and  worth-  196  (1889).  See  also  §  733,  supra.  A 
less  patent,  the  allegation  that  such  stockholder  must  allege  that  neither 
director  with  his  sons  constitute  a  he  nor  any  prior  owner  of  his  stock 
majority  of  the  board  and  that  the  has  acquiesced  in  the  acts  complained 
sons  are  without  means  and  are  sup-  of,  where  the  amount  of  the  stock 
ported  by  their  father,  is  material  and  owned  by  him  is  very  small,  compara- 
not  impertinent.  Burden  v.  Burden,  tively.  Trimble  v.  American,  etc.  Co., 
124  Fed.  Rep.  250   (1903).  61    N.    J.    Eq.    340    (1901).      For    the 

2  Brown  v.  Utopia  Land  Co.,  118  N.  various  allegations  to  be  made  in  a 
Y.  App.  Div.  364  (1907).  complaint    to     set     aside    an     illegal 

3  Leo  r.  Union  Pac.  Ry.,  19  Fed.  Rep.  alienation  of  corporate  property,  see 
283  (1884);  s.  c,  17  Fed.  Rep.  273.  Beecher  v.  Schieffelin,  4  N.  Y.  Civ. 
The  plaintiff  must  allege  that  the  cor-  Proc.  230   (1883). 

poration  is  one  for  profit.  Applegarth        s  Moore  r.  Silver,  etc.  Co.,  104  N.  C. 

V.  McQuiddy,  77  Cal.  408  (1888).  534   (1889). 

i  Trimble  v.  American,  etc.  Co.,  61  9  Fisher  r.  Graves.  80  Fed.  Rep.  590 
N.  J.  Eq.  340   (1901).  (1897).     The  stockholder's  complaint 
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proper.^  A  demurrer  is  not  the  proper  way  to  raise  the  question  of 
laches.^  A  stockholder  is  not  liable  for  libel  and  slander  by  reason 
of  allegations  in  his  bill  in  equity  against  directors  for  fraud.* 
JSTeither  is  he  liable  for  malicious  prosecution,  there  having  been  no 
arrest  of  the  person  or  seizure  of  property.*  While  a  stockholder  at 
a  meeting  of  a  private  corporation  may  charge  fraud  against  another 
stockholder  or  officer  in  connection  with  the  corporate  affairs,  yet  a 
newspaper  has  no  right  to  report  such  charge  and  may  be  held  liable 
for  libel  in  doing  so.^ 

§  743.  Prayer  for  relief. — The  relief  for  which  prayer  is  made 
in  the  bill  will  dej)end  upon  the  character  of  the  act  complained  of, 
and  also  of  the  facts  in  the  particular  case.  Generally  it  is  to 
compel  the  director  or  third  parties  to  turn  over  to  the  corporation 
money  or  property  fraudulently  held  by  the  defendants,  or  to  en- 
join acts,  or  to  set  aside  transactions,  or  for  a  receiver,  or  for  dis- 
solution, or  for  more  than  one  of  these.  It  is  well  settled  that  the 
prayer  for  relief  may  be  in  the  alternative.^  The  relief  granted 
cannot  exceed  that  which  is  asked.'^  Where  a  director  sells  property 
to  the  corporation  the  presumption  against  him  is  that  it  is  fraudu- 
lent, but  there  is  not  the  same  presumption  against  the  other  direct- 
ors who  voted  for  it.  In  a  stockholder's  suit  to  set  the  sale  aside 
the  court  cannot  render  a  judgment  against  the  directors  for  the 
difference  between  the  value  of  the  property  and  the  price  paid, 
unless  fraud  is  proved.^ 

§  744.  Property  received  under  the  act  objected  to  must  he  re- 
turned upon  that  act  being  set  aside.  — This  is  a  principle  of  law 
that  applies  to  all  the  remedies  given  by  a  court  of  equity  in  remedy- 
ing the  frauds  or  ultra  vires  acts  of  the  directors  or  third  persons 

against  directors  of  the  bank  for  neg-  a  meeting,  speaking  to  stockholders, 

ligence    need    not    allege    particular  may  with  impunity  say  things  deroga- 

losses  nor  all  of  the  losses   in  parti-  tory  to  an  officer  or  the  manager  of 

cular,  nor  who  were  on  the  managing  the  company  provided   that  what  he 

board  at  the  time  of  each  particular  says   be   pertinent   to   the   matter    in 

loss.     Sigwald  v.  City  Bank,  74  S.  C.  hand  and  he  speaks  in  good  faith  and 

473   (1906).  without  malice.   His  justification  rests 

1  Kavanaugh   v.   Commonwealth   T.  upon  the  fact  that  he  is  speaking  to 
Co.,  181  N.  Y.  121  (1905).  the    stockholders    upon    a   subject    in 

2  See  also  §  733,  supra.  which  he  and  they  have  an  interest." 

3  Runge    V.   Franklin,    72    Tex.    585  e  Colton     v.     Ross,     2     Paige,     396 
(1889).  (1831) ;  Thomas  v.  Hobler,  4  De  G.,  F. 

4  Cincinnati,   etc.   Co.   v.   Bruck,   61  &  J.  199    (1861). 

Ohio  St.  489    (1900).  7  Latimer    v.    Eddy,    46    Barb.     61 

5  Kimball  v.  Post  Pub.  Co.,  85  N.  E.     (1864). 

Rep.  103  (Mass.  1908),  the  court  say-  8  Polhemus  v.  Polhemus,  114  N.  Y. 
ing:     "No  doubt  a  stockholder  at  such    App.  Div.  781  (1906). 
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against  the  corporation.  He  who  seeks  equity  must  do  equity.  An 
ultra  vires  act  will  not  be  set  aside  unless  the  money  or  property 
received  by  tlic  corporation  from  third  persons  thereby  is  returned 
to  such  ix^rsons.^     In  Massachusetts  the  supreme  court  has  recently 


1  Buford  V.  Keokuk,  etc.  Co.,  G9  Mo, 
611  (1879);  Harpending  v.  Munson, 
91  N.  Y.  650  (1S83);  New  Castle,  etc. 
R.  R.  V.  Simpson,  23  Fed.  Rep.  214 
(1885),  allowing  to  the  party  outlays, 
compensation,  and  interest.  Cf.  Gray 
V.  New  York,  etc.  Co.,  3  Hun,  383; 
Thomas  r.  Railroad  Co.,  101  U.  S.  71 
(1879);  Louisiana  v.  Wood,  102  U.  S. 
294  (1880);  Chapman  v.  Douglas 
County,  107  U.  S.  348  (1882);  Salt 
Lake  City  v.  Hollister,  118  U.  S.  256, 
263  (1885) ;  Green's  Brice,  Ultra  Vires, 
717.  The  beneiits  received  by  the  cor- 
poration must  be  returned  in  order  to 
sustain  an  action  setting  aside  a 
fraudulent  contract.  Barr  v.  New 
York,  etc.  R.  R.,  125  N.  Y.  263  (1891). 
Even  though  the  purchasers  of  an 
equity  in  land  sell  it  to  a  corporation 
which  they  form,  at  a  price  which 
pays  them  back  their  money,  and 
more,  and  the  corporation  becomes  in- 
solveu't  and  they  purchase  the  land 
at  execution  sale,  yet  a  stockholder 
cannot  have  the  sale  set  aside  unless 
he  repays  to  them  the  amounts 
actually  disbursed  by  them.  Flecken- 
stein  r.  Waters,  160  Mo.  649  (1901). 
Where  a  mining  corporation  makes  a 
contract  with  a  person  holding  a  ma- 
jority of  its  stock  and  who  has  fur- 
nished the  qualification  shares  for  the 
directors,  by  which  contract  the  stock 
is  issued  to  him  for  work  to  be  done 
on  the  mine,  minority  stockholders 
may  cause  the  contract  to  be  set  aside, 
and  the  decree  may  provide  that  the 
stock  shall  be  delivered  back  upon  the 
repayment  of  the  money.  Jones  r. 
Green,  129  Mich.  203  (1901).  Even 
though  directors  are  interested  in  the 
construction  company  which  takes  the 
bonds  and  the  property  is  foreclosed 
and  is  bought  in  by  the  directors,  yet 
the  railroad  company  cannot  set  aside 
the  transaction  unless  it  offer  to  pay 
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to  the  directors  what  they  have  ex- 
pended or  offers  to  take  the  property 
subject  to  such  mortgage  bonds.  San 
Antonio,  etc.  Ry.  v.  San  Antonio,  etc. 
R.  R.,  25  Tex.  Civ.  App.  167  (1900). 
Where  promoters  pay  out  less  than 
$30,000  to  secure  options  on  land  and 
then  sell  the  options  to  a  corporation 
for  $700,000  of  stock  of  the  latter,  the 
corporation  assuming  the  purchase 
price  of  the  land,  and  then  issue  a 
prospectus  which  is  misleading  and 
does  not  state  the  facts  about  the  issue 
of  stock,  and  the  corporation  becomes 
insolvent,  they  are  liable  to  the  cor- 
poration for  the  fair  market  value  of 
the  stock  at  the  time  the  stock  was 
issued,  or  as  soon  thereafter  as  it  had 
a  market  value.  The  liability  is  not 
for  unpaid  stock,  but  for  fraud  as  pro- 
moters in  making  a  secret  profit  in 
services  and  not  making  a  full  dis- 
closure to  the  stockholders.  The  pro- 
moters owe  a  duty  to  future  stockhold- 
ers. The  land  need  not  be  tendered 
back.  The  promoters  are  to  be  cred- 
ited with  their  actual  disbursements 
and  to  be  charged  with  the  fair  mar- 
ket value  of  the  stock,  with  interest, 
and  also  with  dividends.  The  suit 
should  be  brought  by  the  corporation 
itself  and  not  by  its  receiver,  accord- 
ing to  the  Massachusetts  decisions. 
Hayward  v.  Leeson,  176  Mass.  310 
(1900).  The  complaining  stockholder 
need  not  offer  to  return  any  benefits 
to  a  director  to  whom  the  property  of 
the  corporation  has  been  transferred, 
where  the  airector  has  given  nothing 
therefor.  Mobile,  etc.  Co.  v.  Gass,  129 
Ala.  214  (1901).  Stockholders  com-  • 
plaining  of  a  reorganization  must 
offer  to  pay  their  share  of  what  may 
be  found  due  if  the  transaction  is  set 
aside.  Symmes  v.  Union  Trust  Co.,  60 
Fed.  Rep.  830  (1894).  Even  though 
the  secretary  has  sold  the  corporate 
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held  that  where  a  person  buys  property  for  the  purpose  of  forming  a 
corporation  to  take  it  over,  and  this  plan  is  carried  out  by  the  use  of 


property  without  authority,  yet  if  the 
money  has  been  used  by  the  corpora- 
tion, the  amount  must  be  tendered 
back  before  the  transfer  can  be  set 
aside.  Alaska,  etc.  Co.  v.  Solner,  123 
Fed.  Rep,  855  (1903).  An  order  au- 
thorizing the  receiver  to  sell  the  as- 
sets to  another  corporation,  in  which 
the  directors  are  interested,  at  a  cer- 
tain price,  a  condition  of  the  sale  be- 
ing that  the  directors  should  be  re- 
leased by  the  receiver  from  personal 
liability  on  their  part  for  past  acts, 
cannot  be  set  aside  as  to  such  release 
by  a  suit  by  a  stockholder  for  that 
purpose,  where  the  effect  would  be  to 
deprive  the  directors  of  the  benefit  to 
them  without  returning  the  benefit 
they  confer.  Craig  r.  James,  89  N.  Y. 
App.  Div.  541  (1904);  aff'd,  181  N.  Y. 
538.  Where  the  directors  of  a  rail- 
way company  enter  into  a  contract 
with  third  persons,  whereby  a  new 
company  is  organized,  franchises  se- 
cured, and  a  road  built  and  leased  to 
the  old  company,  and  the  profits  real- 
ized from  the  transaction  are  equally 
divided  between  the  directors  and  the 
third  persons,  the  latter  are  not  liable 
for  their  profits,  even  though  exorbi- 
tant, on  a  suit  by  the  stockholders  of 
the  old  company,  unless  the  contract 
of  lease  is  rescinded  ana  the  road  re- 
stored to  the  new  company.  Hitch- 
cock V.  Barrett,  50  Fed.  Rep.  653 
(1892).  The  consideration  must  be 
returned.  Pierson  r.  McCurdy,  33 
Hun,  520  (1884),  where  a  receiver 
sued  a  director  for  funds  used  to  pur- 
chase stock;  aff'd  on  another  point  in 
100  N.  Y.  608.  See  also  Gould  r. 
Cayuga,  etc.  Bank,  86  N.  Y.  75  (1881) ; 
but  see  Allerton  v.  AUerton,  50  N.  Y. 
670  (1872).  Where  the  president  of  a 
corporation  by  fraud  causes  a  pur- 
chase of  property  by  the  company 
from  himself  at  an  excessive  price,  he 
cannot  demand  that  he  be  put  in  statu 
quo  before  relief  is  granted  the  com- 


pany.    Gerry  v.   Bismarck   Bank,   19 
Mont.  191  (1897). 

Payment  by  bondsmen  of  moneys 
used  by  directors  in  illegal  purchases 
of  bonds  prevents  action  by  the  re- 
ceiver of  the  corporation  against  the 
directors.  Hun  r.  Van  Dyck,  26  Hun, 
567  (1882);  aff'd,  92  N.  Y.  660.  As 
to  the  right  of  the  fraudulent  pos- 
sessor to  compensation  for  improve- 
ments, see  Jackson  r.  Ludeling,  99 
U.  S.  513  (1878).  If,  however,  the 
complainant  never  received  the  con- 
sideration and  cannot  compel  others 
to  return  it,  it  is  not  necessary  for 
him  to  offer  to  return  it.  See  Lamb 
V.  San  Pedro,  etc.  Co.,  3  N.  M.  632 
(1886).  Where  the  majority  have 
fraudulently  caused  the  directors  to 
sell  land  to  them  and  to  buy  stock 
of  them,  the  minority  need  not  offer 
to  restore  anything  in  order  to  insti- 
tute suit.  Woodroof  v.  Howes,  88  Cal. 
184  (1891).  A  stockholder  need  not 
make  a  tender  to  a  purchaser  in  bad 
faith  of  corporate  property  fraud- 
ulently sold  by  the  directors.  The 
action  was  to  enjoin  and  set  aside 
the  sales.  Gray  r.  New  York,  etc.  Co., 
3  Hun,  383  (1875).  Where  two  re- 
ligious corporations  united  by  one  con- 
veying its  property  to  the  other  and 
the  latter  paying  the  debts  of  the  for- 
mer, a  judgment  setting  aside  such 
sale  will  also  require  the  former  to 
restore  to  the  latter  the  money  ad- 
vanced by  it.  Madison  Ave.  Bapt.  Ch. 
V.  Oliver  St.  Bapt.  Ch.,  73  N.  Y.  82 
(1878).  A  stockholder  seeking  to 
have  corporate  bonds  canceled  musfc 
offer  to  return  the  consideration. 
Spencer  r.  Clarke,  1  N.  Y.  Supp.  533 
(1888).  It  is  clear,  however,  that 
the  stockholder  himself  cannot  be  ex- 
pected to  repay  this  consideration.  A 
just  rule  would  allow  him  to  pray 
in  his  bill  that  the  corporation  repay 
the  consideration.  Cf.  Atlantic,  etc. 
Tel.  Co.  V.  Union  Pac.  Ry.,  1  Fed.  Rep. 
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dummies  as  directors,  who  issue  stock  therefor,  the  par  value  of 
which  is  many  times  greater  than  the  actual  value  of  the  property, 
the  corporation  itself  may  thereafter  rescind  the  transaction  and 
return  the  property  and  demand  back  the  stock,  even  though  all  the 
stockholders,  directors  and  officers  approved  the  transaction  when  it 
was  carried  out,  it  appearing,  however,  that  the  property  received  was 
worthless  and  that  it  was  a  part  of  the  original  plan  to  sell  a  large 
part  of  the  stock  to  the  public,  which  plan  was  carried  out,  and  it 
appearing  also  that  the  original  stockholders  and  officers  were  merely 
representatives  of  the  vendor,  and  that  there  was  no  independent 
judgment  on  the  part  of  the  board  of  directors.  The  court  pointed 
out  tliat  this  was  a  different  case  from  one  where  it  was  not  contem- 
plated that  the  public  should  become  interested,  except  by  purchase 

The  federal  courts  decided  differ- 


from  the  original  stockholders 

745  (1880),  holding  that  though  a 
contract  be  ultra  vires  a  corporation 
will  be  restrained  from  recovering 
possession  of  property  conveyed  by 
it,  except  by  due  process  of  law  and 
after  retusn  of  the  consideration.  A 
stockholder  suing  to  set  aside  need 
not  tender  if  the  party  sued  knew  of 
the  stockholder's  dissent  at  the  time 
when  he  entered  into  the  act.  Met- 
ropolitan Elev.  Ry.  v.  Manhattan  Elev. 
Ry.,  11  Daly,  373  (1884). 

1  Where  a  person  buys  all  the  stock 
of  a  corporation  for  about  $613,000, 
and  some  real  estate  for  about  $175,- 
000,  and  sells  the  former  to  a  corpo- 
ration formed  by  him  for  that  pur- 
pose, for  $2,500,000  par  value  of  stock, 
having  also  an  actual  value  of  $2,500,- 
000,  and  sells  the  real  estate  for  $750,- 
000  par  value  of  stock,  having  also  the 
same  actual  value,  but  it  turns  out 
that  the  real  estate  was  worthless,  the 
corporation  so  issuing  the  stock  may 
maintain  a  separate  suit  for  rescind- 
ing the  sale  and  issue  of  stock  for  the 
real  estate,  or  for  damages,  if  the 
stock  cannot  be  returned,  it  appearing 
that  the  promoter  was  a  director  at 
the  time  of  the  sales,  and  that  the 
fair  market  value  of  the  stock  at  the 
time  of  issue  was  par,  and  so  con- 
tinued to  be  for  a  long  time  there- 
after; it  further  appearing  that  he 
made  no   disclosure   of   the   facts   to 


the  corporation  and  did  not  see  to  it 
that  the  corporation  had  adequate  in- 
dependent advice.  The  court  said: 
"That  is  an  obligation  resting  upon 
every  fiduciary  who  makes  a  sale  of 
his  own  property  to  his  beneficiary, 
no  matter  whether  it  is  a  case  of  trus- 
tee and  cestui  que  trust,  guardian  and 
ward,  solicitor  and  client,  or  promoter 
of  a  corporation  and  the  corporation 
itself.  There  is  no  pretense  that  in 
the  transaction  in  question  the  plain- 
tiff corporation  was  represented  by  an 
independent  board."  It  is  no  defense 
that  every  stockholder  and  director 
knew  of  and  acquiesced  in  the  trans- 
action at  the  time,  it  appearing  that 
the  stock  was  afterwards  sold  to  the 
public  without  any  disclosure  of  the 
facts.  Old  Dominion,  etc.  Co.  r.  Bige- 
low,  188  Mass.  315  (1905),  the  court 
refusing  to  follow  Old  Dominion,  etc. 
Co.  V.  Lewisohn,  136  Fed.  Rep.  915, 
involving  the  other  issue  of  stock. 
The  court  pointed  out  that  in  cases 
to  the  contrary  it  was  not  contem- 
plated that  other  parties  should  be- 
come interested  in  the  stock,  except 
by  purchase  from  the  original  stock- 
holders. If  there  are  two  such  pro- 
moters it  seems  that  in  a  suit  against 
one,  he  is  liable  for  the  whole  stock 
so  issued.  Even  though  two  of  the 
directors  sell  to  the  corporation  cer- 
tain  patents   for   $3,000,000   full   paid 
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ently,  however.^  A  tender  prior  to  the  suit  need  not  be  made  where 
the  amount  to  be  tendered  is  an  unascertained  amount.  It  is 
sufficient  to  offer  in  the  complaint  to  pay  or  perform  whatever 
obligations  may  exist.^  A  stockholder  who  brings  suit  to  have  a 
municipal  subscription  canceled  on  the  ground  that  it  is  illegal 
need  not  first  return  to  the  mmiicipality  bonds  which  have  been 
received  in  payment  of  the  subscription.^  In  a  suit  by  a  minority 
stockholder  of  a  land  company  to  cancel  a  contract  between  the  com- 
pany and  a  railroad  corporation  whereby  the  latter  advanced  large 
sums  of  money  to  the  former  and  practically  named  its  directors 
and  officers,  the  stockholder  charging  that  there  was  a  fraudulent 
plan  to  deprive  him  of  the  stock,  he  need  not  first  tender 
to  the  railroad  company  the  sums  so  advanced.*  Where  at  the  in- 
stance of  a  stockholder,  the  court  sets  aside  a  transfer  of  corporate 
property  to  a  director,  the  stockholder,  however,  being  obliged  to  re- 
pay the  consideration,  for  which  the  decree  gives  him  a  lien  upon  the 
property  therefor,  the  stockholder  may  foreclose  such  lien  and  may 
have  a  receiver  of  the  corporation  appointed.^     AYhere  the  company 


stock,  being  the  entire  capital  stock, 
and  give  to  the  corporation  $750,000  of 
the  same  as  treasury  stock,  and  even 
though  the  patents  are  worth  but  $10,- 
000,  neitlier  the  corporation  nor  a  pur- 
chaser of  treasury  stock  at  fifty  cents 
on  the  dollar  can  compel  them  to  re- 
turn the  stock  nor  hold  them  liable 
thereon,  but  the  remedy,  if  any,  is 
to  rescind  the  transaction  and  return 
the  patents  and  demand  a  return  of 
the  stock  or  the  value  of  such  part 
of  the  stock  as  they  have  sold.  Such 
is  the  rule,  even  though  the  statutes 
of  the  state  prohibit  the  issue  of  stock 
at  less  than  par.  The  court  said  (p. 
477) :  "Whether  they  knew  that  the 
value  of  the  patents  did  or  did  not 
exceed  $10,000  was  entirely  imma- 
terial. They  had  a  right  to  hold  the 
letters  patent  until  they  were  offered 
the  price  at  which  they  were  willing 
to  sell.  They  sold  them  to  this  com- 
pany for  its  whole  capital  stock, 
agreeing  with  the  company  that  that 
was  the  value  of  the  patents.  I  know 
of  no  principle  which  would  justify 
a  court  of  equity  in  compelling  the 
owners  of  these  patents  to  accept  any 
consideration  for  their  tran.sfer  to  the 
corporatioa    except    that   agreed    on. 


and,  upon  the  ground  that  the  patents 
are  not  worth  the  sum  agreed  on  as 
a  consideration  for  the  transfer,  de- 
cree that  the  vendors  must  pay  back 
to  the  company  the  consideration  they 
had  received,  less  the  real  value."  A 
purchaser  of  the  treasury  stock  has 
of  course  a  remedy  at  law  if  there 
were  false  representations.  Insurance 
Press  V.  Montauk,  etc,  Co.,  103  N.  Y, 
App.  Div.  472  (1905).  See  also  §§46, 
47,  supra. 

1  Old.  D.  etc.  Co.  V.  Lewisehn,  210 
U.  S.  206  (1908). 

2  Zebley  r.  Farmers'  L.  &  T.  Co.,  139 
N.  Y.  461    (1893). 

3  Stebbins  r.  Perry  County,  167 
111.  5G7  (1897).  A  stockholder  need 
not  offer  to  return  property  acquired 
by  the  corporation  under  a  fraudulent 
agreement  or  show  any  effort  to  pro- 
cure its  return  by  the  corporation 
where  he  alleges  that  he  requested 
the  corporation  to  bring  the  suit  and 
it  refused.  Edwards  v.  Mercantile, 
etc.  Co.,  124  Fed.  Rep.  381  (1903). 

4  Holt  V.  California,  etc.  Co.,  161 
Fed.  Rep.  3    (1908). 

r.  Ponca  Mill  Co.  v.  Mikesell,  55  Neb. 
98    (1898). 
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purchases  at  an  excessive  price  real  estate  in  which  the  directors  are 
personally  interested,  thej  may  be  compelled  to  repay  the  excess 
with  interest  or  take  the  property  at  cost;  otherwise  the  property 
should  be  sold  and  they  be  held  liable  for  the  difference  between  tho 
price  and  the  price  originally  paid  with  interest.^  If  a  director 
through  his  wife  sells  property  to  the  corporation  for  an  exorbitant 
price  in  stock  and  mortgage  bonds,  and  the  hotel  built  thereon  fails, 
the  court  may  reduce  the  mortgage  by  the  amount  of  profit  made  by 
the  director." 

§  745.  Injmiction  restraining  the  corporate  officers  and  others 
from  doing  specified  acts. — The  ordinary  remedy  of  the  stockholder 
is  an  injunction  by  a  court  of  equity  restraining  the  corporate  offi- 
cers from  doing  the  specified  fraudulent  or  ultra  vires  act  which  the 
stockholder  complains  of.^  Where  a  corporation  has  brought  suit 
against  its  president  for  an  accounting  for  money  misappropriated 
by  him,  and  where  the  president  o^ms  a  majority  of  the  stock,  the 
court  may  enjoin  the  holding  of  an  election,  it  being  shown  that 
the  president  has  power  to  elect  a  board  of  directors  who  may  de- 
feat the  purpose  of  the  suit.'*     In  a  suit  by  a  stockholder  to  hold  a 


1  Klein  r.  Independent,  etc.  Assoc, 
83  N.  E.  Rep.  434   (111.  1907). 

2Voorhees  v.  Malott,  69  All.  Rep. 
643   (N.  J.  1908). 

3  Where  a  proposed  consolidation  is 
attacked  by  a  stockholder,  a  prelim- 
inary injunction  granted  so  as  not 
to  render  useless  the  whole  suit,  in 
case  it  is  successful,  will  not  be  dis- 
turbed by  the  court  of  appeals.  Young 
V.  Rondout,  etc.  Co.,  129  N.  Y.  57 
(1891) ;  River  Dun.  Nav.  Co.  r.  North 
Midland  Ry.,  1  Ry.  Cas.  135,  153 
(1838);  Blatchford  v.  Ross,  54  Barb. 
42  (1869).  In  Indiana  it  is  held  that 
no  injunction  will  be  granted  against 
the  payment  of  an  unfounded  claim 
by  the  directors,  but  that  the  action 
will  proceed  and  other  relief  be 
granted.  Rogers  v.  Lafayette  Agric. 
Works,  52  Ind.  296  (1876).  Vague 
fears  are  no  ground  for  an  injunction. 
Emerson  v.  South,  etc.  Co.,  53  Pac. 
Rep.  756  (Kan.  1S98).  A  stockholder 
may  maintain  a  suit  in  the  state  court 
to  enjoin  directors  from  extending  a 
lease  at  a  reduced  rental  and  from 
releasing  security  for  such  rental, 
where  he  charges  fraud,  even  though 
both  the  lessor  and  lessee  are  in  the 


hands  of  receivers  appointed  by  the 
federal  court.  Moreover  the  federal 
court  has  no  authority  in  such  suits 
to  compel  the  lessor  to  execute  such 
lease.  Guaranty  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  Rep.  801 
(1904).  Where  in  a  suit  by  a  com- 
plaining stockholder  the  main  relief 
is  denied  he  will  not  be  allowed  to 
amend  so  as  to  enjoin  particular  acts 
by  some  of  the  defendants.  Pierce 
r.  Old  Dominion,  etc.  Co.,  65  Atl.  Rep. 
1005  (N.J.  1907).  Under  the  statutes 
of  New  York  a  director  of  a  foreign 
corporation  may  maintain  in  the  New 
York  courts  a  suit  to  compel  the  presi- 
dent to  account  for  property  mis- 
appropriated or  wasted  by  him,  but 
the  court  will  not  appoint  a  general 
receiver  and  enjoin  the  corporation 
from  exercising  its  powers,  although 
it  may  enjoin  the  president  from  act- 
ing and  may  appoint  a  receiver  ot 
the  property  in  New  York  state. 
Acken  v.  Coughlin,  103  N.  Y.  App. 
Div.  1  (1905).  As  to  foreign  corpora- 
tions, see  §§  734,  738,  supra. 

4  Coxe  V.  Huntsville,  etc.  Co.,  129 
Ala.  496  (1901).  Even  though  a 
"trust"  has  purchased  stock  in  a  cor- 
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president  liable  for  an  illegal  salary  paid  to  him  tlie  validity  of  his 
election  may  be  contested  and  an  injunction  asked  against  his  con- 
tinuing to  act  as  president.^  Generally  the  injunction  runs  to  the 
corporation  itself;  and  this  is  sufficient  to  make  it  effective  and 
binding  upon  all  corporate  officers  to  whose  notice  it  comes.-  Where 
the  officers  of  a  corporation  refuse  to  comply  with  an  order  of  the 
court  to  allow  inspection  of  the  corporate  property  they  are  liable 
for  contempt,  even  though  they  are  not  parties  to  the  suit.^  In  a 
stockholders'  suit  to  set  aside  a  consolidation  on  the  gTouud  that  it 
was  ultra  vires  and  also  fraudulent  in  that  one  company  controlled 
the  other,  a  preliminary  injunction  will  not  be  granted  if  the  con- 
solidation has  already  been  completed.'*  A  shareholder  cannot  en- 
join an  agreement  authorized  by  the  directors  that  their  pay  be  in- 

poration,  yet  another  stockholder  can-  etc.  Co.,  47  Fed.  Rep,  351  (1891).  The 

not  maintain  a  suit  in  equity  to  have  corporation  must  not  only  he  made  a 

such   stock  forfeited   to   the   corpora-  party  defendant,  but  must  be  served 

tion  itself.     His  remedy  is  to  compel  or   voluntarily   appear   before   an    in- 

the  corporation  to  abandon   any  ille-  junction    is    granted.      Morshead    v. 

gal   contract   or    connection.      Hence,  Southern  Pac.  Co.,  123  Fed.  Rep.  350 

the  mere  fact  that  the  Amalgamated  (1903). 

Copper  Company,   a  New  Jersey  cor-  3  Heinze  r.  Butte,  etc.  Co.,  129  Fed. 

poration,  has  acquired  a  majority  of  Rep.  274  (1904). 

the  stock  of  a  Montana  copper  com-  4  Stevens  v.  Missouri,  etc.  Ry.,  106 
pany,  as  well  as  of  other  companies.  Fed.  Rep.  771  (1901).  A  preliminary 
is  not  sufficient  to  enable  a  minority  injunction  against  an  alleged  fraud- 
stockholder  in  a  Montana  company  to  ulent  lease  of  a  railroad  should  not 
obtain  an  injunction  against  the  vot-  be  granted  where  the  lease  has  al- 
ing  of  such  stock  or  the  paying  of  ready  been  executed  and  delivery 
dividends  thereon,  or  the  directors  made.  Content  v.  Metropolitan,  etc. 
acting  as  such.  MacGinniss  u.  Boston,  R.  R.,  73  N.  Y.  App.  Div.  230  (1902). 
etc.  Co.,  29  Mont.  428  (1904).  Where  it  is  conceded  that  a  railroad 

1  Chicago,  etc.  Co.  v.  Boggiano,  202  corporation  has  no  power  to  consoli- 
111.  312  (1903).  date  with  another  the  court  will  not 

2  See  §  738,  supra,  and  §  755,  itifra;  at  the  instance  of  a  minority  stock- 
also  Hatch  V.  Chicago,  etc.  R.  R.,  6  holder  enjoin  a  possible  consolidation 
Blatchf.  105  (186S);  s.  c,  11  Fed.  under  a  statute  which  the  legislature 
Cas.  799;  Trimmer  v.  Pennsylvania,  may  hereafter  pass;  neither  will  the 
etc.  R.  R.,  36  N.  J.  Eq.  411  (1883),  court  enjoin  the  company  from  selling 
holding,  however,  that  the  officers  are  certain  stock,  even  though  such  sale 
not  liable  herein  for  contempt  by  will  expedite  a  consolidation.  Ryan  v. 
reason  of  the  acts  of  subcontractors.  Williams,  100  Fed.  Rep.  172  (1900). 
See  People  v.  Sturtevant,  9  N.  Y.  263  And  even  after  such  statute  has  been 
(1853);  People  t;.  Pendleton,  64  N.  Y.  passed  the  court  will  not  grant  a 
622  (1876).  A  director  may  resign  preliminary  injunction  against  con- 
after  the  company  and  officers  have  solidation  under  it  on  the  ground  that 
been  enjoined  from  interfering  with  such  statute  is  unconstitutional,  where 
the  corporate  assets  and  may  then  no  injury  to  the  dissenting  stock- 
pursue  his  remedies  as  a  corporate  holder  is  shown.  Ryan  v.  Williams, 
creditor.    Mexican  Ore  Co.  v.  Mexican,  100  Fed.  Rep.  177  (1900). 
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creased,  inasmuch  as  such  agreement  will  be  legal  if  ratified  by  a 
majority  in  interest  of  the  stockholders.^ 

§  746.  Appointment  of  a  receiver  —  Injunction  against  corporate 
officers  acting  at  all  — Removal  of  directors  by  the  court  or  corpora- 
tion.— The  law  is  well  settled  that  the  courts  have  no  power  to  re- 
move corjjorate  officers.-  Neither  can  the  stockholders,  in  meeting 
assembled,  remove  the  officers.^  It  is  also  the  prevailing  and  gen- 
eral rule  that  a  court  of  equity  will  not  practically  remove  corpo- 
rate officers  by  enjoining  them  from  performing  any  of  their  custom- 
ary duties,  and  by  appointing  a  receiver  to  manage  tlie  corporate 
affairs. 

The  appointment  of  a  receiver  as  a  remedy  for  the  frauds  or 
ultra  vires  acts  of  the  directors  is  a  punishment  of  the  innocent  and 
complaining  party  for  the  acts  of  the  guilty  party.  As  was  well 
said  by  an  Illinois  court,  ''in  principle  this  is  very  much  like  send- 
ing the  creditor  to  jail,  because  his  debtor  cannot  pay  him,  and  is 
so  opposed  to  that  spirit  of  justice  which  pervades  all  the  true  doc- 
trines of  equity  jurisprudence  that  it  will  not  bear  discussion."  * 


1  Normandy  r.  Ind,  etc.  Co.,  Ltd.,  97 
L.  T.  Rep.  872  (1907). 

2Neall  r.  Hill,  16  Cal.  145  (1860), 
the  court  saying:  "It  is  well  settled 
that  there  is  no  jurisdiction  in  equity 
with  regard  to  the  removal  of  corpo- 
rate officers  of  any  description."  Also 
Johnston  v.  Jones,  23  N.  J.  Eq.  216 
(1872),  and  §§618,  624,  711,  supra. 

3  Imperial  Hotel  Co.  v.  Hampson, 
L.  R.  23  Ch.  D.  1  (1882).  See  §711, 
supra. 

4  Hyde  Park  Gas  Co.  v.  Kerber,  5 
111.  App.  132  (1879),  where  a  decree 
had  been  made  that  a  receiver  be 
appointed  unless  the  officers  paid  over 
money  received  by  them  in  fraud  of 
corporate  rights.  The  court  set  aside 
the  decree.  Even  though  the  domi- 
nating directors  have  purchased  at  an 
excessive  price  real  estate  in  which 
they  are  personally  interested,  no  re- 
ceiver should  be  appointed,  the  com- 
pany being  solvent  and  a  going  con- 
cern. Klein  v.  Independent,  etc. 
Assoc,  S3  N.  E.  Rep.  434  (111.  1907). 
A  receiver  will  not  be  appointed 
merely  because  a  stockholder  is  dis- 
satisfied with  the  management.  Hast- 
ings r.  Tousey,  121   N.  Y.   App.  Div. 


815  (1907).  Internal  dissensions  are 
no  ground  for  a  receiver,  where  dan- 
gers prior  to  the  next  election  have 
been  removed.  Stokes  r.  Knicker- 
bocker Inv.  Co.,  70  N.  J.  Eq.  51S 
(1905).  A  receiver  will  not  be  ap- 
pointed merely  because  a  company 
has  made  an  xiltra  vires  lease  of  its 
property.  New  Albany  Waterworks 
V.  Louisville,  etc.  Co.,  122  Fed.  Rep. 
776  (1903).  A  receiver  will  not  be 
appointed  on  the  ground  that  the  di- 
rectors have  illegally  paid  salaries  to 
themselves.  Alabama,  etc.  Co.  r. 
Shackelford,  137  Ala.  224  (1903).  A 
bill  to  have  a  receiver  appointed  and 
the  officers  removed  on  account  of 
certain  contracts  having  been  fraud- 
ulently canceled  and  excessive  salaries 
paid  is  subject  to  demurrer.  Donald 
V.  Manufacturers',  etc.  Co.,  142  Ala. 
578  (1905).  A  pledgee  of  stock  may 
not  have  a  receiver*  appointed  on  the 
ground  that  there  has  been  an  over- 
issue of  stock.  Virginia,  etc.  Co.  i'. 
Provident,  etc.  Soc,  126  Ga.  50 
(1906).  A  receiver,  being  merely  in- 
cidental to  a  suit,  cannot  be  appointed 
if  the  object  of  the  suit  is  to  dissolve 
the  corporation,  at  the  instance  of  a 
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A  court  will  not  appoint  a  receiver,  because  some  of  the  sliareliolders 

stockholder,  on  account  of  frauds,  of  malice  or  probable  cause.  Thorn- 
People  V.  District  Court,  33  Colo.  293  ton,  etc.  Co.  v.  Bretherton,  32  Mont. 
(1905).  A  receiver  of  the  corporate  80  (1905).  In  general,  see  also  United 
property  will  not  be  appointed  in  a  Elect.  Securities  Co.  v.  Louisiana 
suit  concerning  the  ownership  of  five-  Elect.  Light  Co.,  68  Fed.  Rep.  673 
sixths  of  the  stock.  Belding  v.  Wash- 
ington, etc.  Co.,  36  Wash.  549  (1905). 
A  Texan  stockholder  in  an  Indiana 
corporation,  owning  land  in  Texas, 
cannot  have  a  receiver  appointed  in 
Texas  on  the  ground  that  preferred 
stock    had    been    fraudulently    issued 


(1895);  People  r.  Albany,  etc.  R.  R., 
55  Barb.  344,  3S3  (1869);  aff'd,  57  N, 
Y.  161;  Einstein  v.  Rosenfeld,  38  N. 
J.  Eq.  309  (1884);  Howe  v.  Deuel,  43 
Barb.  504  (1865);  Waterbury  v.  Mer- 
chants' Union  Exp.  Co.,  50  Barb.  157 
(1867);  Cicotte  v.  Anciaux,  53  Mich, 
and  corporate  funds  diverted,  etc.,  the  227  (1884) ;  La  Grange  r.  State  Treas- 
purpose  of  the  bill  being  to  wind  up  urer,  24  Mich.  468  (1872).  A  court 
the  affairs  of  the  company  and  sell  will  not  appoint  a  receiver  merely 
its  property  and  pay  its  debts.  Amer-  because  some  of  the  stockholders  dis- 
ican,  etc.  Co.  v.  Schuler,  34  Tex.  Civ.  approve  of  the  management.  Edison 
App.  560  (1904).  A  receiver  will  no.t  v.  Phonograph  Co.,  52  N.  J.  Eq.  620 
be  appointed  at  the  Instance  of  a  (1894).  Where  two  directors,  form- 
stockholder  for  the  purpose  of  bring-  ing  a  majority  of  the  board,  vote 
ing  suits  which  the  corporation  should  themselves  very  large  salaries,  and  re- 
bring.  Hallenborg  v.  Cobre,  etc.  Co.,  fuse  information  to  another  director 
8  Ariz.  329  (1904).  Even  though  who  is  the  only  other  stockholder, 
stock  of  a  plantation  company  has  and  refuoe  to  declare  dividends,  and 
been  issued  for  property  at  an  over-  proceed  to  convey  the  property  of  the 
valuation  and  sold  to  the  public,  and  company  to  another  company  con- 
a  receiver  has  been  appointed  at  the  trolled  by  themselves,  a  court  of 
instance  of  stockholders,  yet  if  a  equity  will  set  aside  the  illegal  con- 
great  majority  of  the  stockholders  veyances  and  the  resolutions  authoriz- 
wish  to  reorganize  the  company  and  ing  the  salaries,  and  will  order  the 
pay  in  more  money  and  continue  the  books  to  be  opened  to  the  other  di- 
business,  it  still  being  solvent,  the  rector,  and  will  order  dividends  to  be 
court  will  discharge  the  receiver,  declared.  The  court,  however,  will 
Tolman  r.  Ubero,  etc.  Co.,  142  Fed.  not  appoint  a  receiver  and  enjoin  the 
Rep.  270  (1905).  Where  an  order  ap-  continuance  of  the  business,  and  will 
pointing  a  receiver  at  the  instance  not  order  a  distribution  of  the  assets 
of  a  stockholder  is  reversed  on  appeal,  of  the  company.  Laurel  Springs 
and  a  sale  of  the  corporate  property  Land  Co.  v.  Fougeray,  50  N.  J.  Eq. 
by  such  receiver  is  set  aside,  the  pur-  756  (1893) ;  rev'd  on  another  point  in 
chaser  holds  the  property  for  the  bene-  57  N.  J.  Eq.  318.  A  court  has  no 
fit  of  the  corporation,  but  is  entitled    power  to  appoint  a  receiver  in  a  stock- 


to  a  return  of  the  purchase  price,  even 
though  in  the  meantime  judgment 
creditors  have  had  additional  sales  of 
the  property.  Lutey  r.  Clark,  31 
Mont.    45    (1904;.     Where    a   person 


holder's  suit  for  fraud.  Fischer  v. 
San  Francisco  Super.  Ct.,  110  Cal.  129 
(1895);  Stockton  v.  Harmon,  32  Fla. 
312  (1893);  Edwards  v.  Bay  State 
Gas  Co.,  91  Fed.  Rep.  942   (1898).     A 


causes  a  receiver  to  be  appointed  of  temporary  receiver  will  not  be  ap- 
a  growing  and  solvent  corporation,  pointed  in  a  stockholder's  suit  where 
and  such  appointment  is  afterwards  all  his  charges  are  denied.  Taylor  v. 
declared  void,  he  is  liable  for  all  dam-  Cuban,  etc.  Co.,  106  Fed.  Rep.  437 
ages  by  reason  thereof  without  proof     (1901).     A  minority  stockholder  can- 
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disapprove  of  the  managonieiit.^  A  receiver  will  not  be  appointed 
at  the  instance  of  a  stockholder,  even  though  mismanagement  is 
charged,  there  being  no  fraud,  and  no  danger  of  insolvency.^     There 


not  have  a  receiver  appointed  on  the 
ground  that  the  corporation,  the  prop- 
erty of  which  consists  of  land,  is 
about  to  sell  a  large  tract  of  land  at 
a  low  price,  such  price  being  satisfac- 
tory to  the  majority  and  no  fraud 
being  alleged.  Not  even  the  statute 
in  Louisiana  authorizing  a  receiver 
for  gross  mismanagement  is  sufTicient. 
North  American,  etc.  Co.  v.  Watkins, 
109  Fed.  Rep.  101  (1901).  Although 
preferred  stockholders  who  were  de- 
prived of  the  right  to  vote,  and  whose 
stock  amounted  to  practically  a  debt, 
may  be  entitled  to  an  injunction  and 
an  accounting,  if  the  property  is  be- 
ing mismanaged,  nevertheless  they 
are  not  entitled  to  a  receiver  unless 
the  company  is  insolvent  as  well  as 
being  mismanaged.  Texas,  etc.  Mfg. 
Assoc,  r.  Storrow,  92  Fed.  Rep.  5 
(1899).  A  court  will  not  appoint  a 
receiver  at  the  instance  of  minority 
stockholders,  even  though  the  prop- 
erty of  the  corporation  has  been  sold 
under  execution  and  purchased  in  be- 
half of  the  majority  stockholders  and 
notes  have  been  given  for  illegal  sal- 
aries. Taylor  v.  Decatur,  etc.  Co.,  112 
Fed.  Rep.  449  (1901).  Even  though 
a  corporation  has  lost  most  of  its 
assets  and  has  abandoned  its  business, 
yet  a  minority  stockholder  cannot 
have  a  receiver  appointed,  except  for 
mismanagement,  especially  where  the 
object  of  the  receivership  is  to  bring 
suits  against  the  directors,  which  the 
stockholder  himself  may  bring.  Clark 
V.  National,  etc.  Co.,  105  Fed.  Rep. 
787  (1900).  A  stockholder  cannot 
cause  a  receiver  to  be  appointed 
merely  on  the  ground  that  the  liabili- 
ties exceed  the  assets  and  the  com- 
pany has  ceased  to  do  business.    Mur- 


ray V.  Superior  Court,  129  Cal.  628 
(1900).  In  the  case  of  Worth,  etc. 
Co.  V.  Bingham,  116  Fed.  Rep.  785 
(1902),  the  court  reversed  the  court 
below  in  appointing  a  receiver  at  the 
instance  of  a  minority  stockholder  on 
charges  of  fraud  and  mismanagement 
and  a  sale  of  property  by  a  company 
in  which  the  directors  were  inter- 
ested, to  the  corporation,  such  appoint- 
ment having  been  made  without  no- 
tice to  the  corporation.  The  court 
held  also  that  where  the  bill  does  not 
specify  any  act  which  is  illegal,  fraud- 
ulent, or  ultra  vires,  nor  show  any 
effort  on  the  part  of  the  minority 
stockholder  to  change  the  manage- 
ment, the  court  will  not  appoint  a 
receiver  and  will  not  decree  dissolu- 
tion of  the  corporation;  also  that  a 
receiver  will  not  be  appointed  on  the 
ground  that  the  directors  were  inter- 
ested in  a  company  selling  property 
to  the  corporation,  where  such  pur- 
chase was  made  on  the  unanimous 
vote  of  stockholders  present  and  vot- 
ing at  a  meeting  called  to  consider 
such  purchase;  also  that  insolvency 
alone  of  a  corporation  is  not  suflB- 
cient  to  warrant  the  appointment  of 
a  receiver  at  the  instance  of  a  minor- 
ity stockholder,  unless  fraud  or  gross 
mismanagement  on  the  part  of  the  offi- 
cers is  shown.  A  receiver  will  not 
be  appointed  at  the  instance  of  a 
stockholder,  even  though  mismanage- 
ment is  charged,  there  being  no  fraud 
and  no  danger  of  insolvency,  espe- 
cially where  there  is  some  doubt  as 
to  the  plaintiff  being  a  stockholder. 
Kelly  r.  Fargo,  etc.  Co.,  16  S.  Dak. 
73  (1902).  Mere  mismanagement  is 
not  sufficient  cause  for  a  receiver  at 
the    instance    of    a    stockholder    who 


1  Quoted  and  approved  in  Black  v.  2  Quoted  and  approved  in  Black  v. 
Sullivan  Timber  Co.,  147  Ala.  327  Sullivan  Timber  Co.,  147  Ala.  327 
(1906).     See  96  Pac.  Rep.  723.  (1906). 
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is  a  limit,  however,  to  tliis  rule.  The  powers  of  courts  of  equity  to 
appoint  receivers  are  very  broad.  Thus  a  court  of  equity  has  power 
to  appoint  a  receiver  where  there  is  such  fraud  or  dissension  as  to 
make  it  impossible  for  the  corporation  to  carry  on  its  business  hon- 
estly and  to  tlie  advantage  of  its  stockliolders.  Such  receivership,  how- 


owns  a  small  amount  of  stock.    Calla- 
way v.  Powhatan,  etc.  Co.,  95  Md.  177 
(1902).     The  fact  that  a  foreign  cor- 
poration intends  to  withdraw  its  prop- 
erty from  the  state  and  take  it  to  the 
place  where  it   is  incorporated   is  no 
ground  for  a  receiver  at  the  instance 
of  a  stockholder.     Reynolds,  etc.  Co. 
V.  Martin,  116  Ga.  495  (1902).    Where 
a  Maine  corporation  does  all  its  busi- 
ness   m   Massachusetts,    and    all    its 
offlcers,  except  the  secretary,  reside  in 
Massachusetts,  a  Massachusetts  stock- 
holder may  maintain  in  the  courts  of 
Massachusetts    a   suit   to   compel   the 
directors  to  account  for  property  mis- 
appropriated and  to  enjoin  ultra  vires 
acts,   but  a  receiver  will   not  be   ap- 
pointed  unless   special    circumstances 
require  it.    Richardson  v.  Clinton,  etc. 
Co.,  181  Mass.  580  (1902).    A  receiver 
was    denied    in    Downing    v.    Dunlap 
Coal,    etc.   Co.,    93   Tenn.    221    (1893), 
where  all  the  allegations  of  the  bill 
were  denied  in  the  answer.     A  court 
of   equity  has  no  jurisdiction  to   ap- 
point   a   receiver   of    and    dissolve    a 
solvent  beneficial  assessment  associa- 
tion   on    the    ground    of    mismanage- 
ment, fraud,  and  the  abuse  of  corpo- 
rate   powers.       Mason     v.     Equitable 
League,  77  Md.  483   (1893).     A  stock- 
holder   cannot    have    a    receiver    ap- 
pointed on  the  ground  of  mismanage- 
ment, where  it  appears  that  the  com- 
pany  is  solvent,  and  that  the  officer 
charged  with  fraud  is  responsible,  and 
that  the  usual  remedies  are  sufficient. 
Rumney  v.  Detroit,  etc.  Co.,  116  Mich. 
640    (1898).     A  receiver  appointed  at 
the  instance  of  minority  stockholders 
without  notice   is  illegally  appointed. 
State  V.  Clancy,  20  Mont.  284   (1897). 
The    court   refused   to   appoint   a   re- 
ceiver in  McGeorge  v.  Big  Stone  Gap, 
etc.  Co.,  57  Fed.  Rep.  262  (1893),  and 


discharged  a  temporary  receiver  who 
had  been  appointed  in  a  stockholders' 
and    bondholders'    suit.      In    Lowe    v. 
Pioneer  Threshing  Co.,  70  Fed.  Rep. 
646     (1895),    the    court    enjoined    the 
company  from  transferring  nearly  all 
of  its  property  to  a  few  stockholders 
in   purchase   of   their   stock,   but  the 
court   refused   to   appoint  a  receiver. 
It  is  no  ground  for  a  receivership  that 
the    business    has    been    largely    con- 
tracted, no  fraud,  negligence,  or  ultra 
vires    acts    being    shown.      Hunt    v. 
American   Grocery  Co.,   80   Fed.  Rep. 
70    (1897).     Although   there  are   but 
two  stockholders,  and  the  whole  prop- 
erty   of    the    corporation    consists    of 
stock    in     another    corporation,    and 
these   two   stockholders   disagree,   yet 
one  of  them  cannot  have  a  receiver 
appointed.    Wallace  i\  Pierce,  etc.  Co., 
101    Iowa,    313     (1897).       The    court 
stated   that   it  would   require  a  very 
strong  case  to  justify  the  appointment 
of  a  receiver.     A  receiver  will  not  be 
appointed  although  bonds  have  been 
issued  in  excess  of  the  charter  limit, 
and    although    the    directors    are    not 
managing  for  the  best  interests  of  the 
stockholders.     Peatman  v.  Centerville, 
etc.    Co.,    100    Iowa,    245     (1896).      A 
minority  stockholder   is   not   entitled 
to  a  receiver  in  a  suit  brought  by  him 
for  an  accounting  and  winding  up  the 
company,  even  though  he  is  refused 
an  inspection  of  the  books  of  the  com- 
pany, and  especially  so  where  he  was 
denied  the  right  for  several  years  for 
the   reason   that  he   did  not  pay  his 
subscription,  and  he  finally  sold  his 
stock.     Ridpath  v.  Sans  Poil,  etc.  Co., 
26    Wash.    427    (1901).      A    minority 
stockholder   of    an    alien    corporation 
cannot  file  a  bill  in  equity  to  have  the 
company  wound  up  and  its  assets  dis- 
tributed,  even   though   he  complains 
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ever,  will  be  granted  only  in  extreme  cases  and  will  be  limited  in 
time  and  extent,  so  far  as  the  circumstances  will  permit. 

There  are  numerous  cases  to  the  eti'ect  that  the  court  will  appoint 
a  receiver  where  it  is  evident  that  a  continuation  of  the  business 

of  the  management,  and  even  though  lease  was  unfair,  especially  where  one 
the  main  purpose  of  the  corporation 
is  to  acquire  land  in  the  state,  it  be- 
ing shown  that  the  corporation  is 
solvent.  Sidway  r.  Missouri,  etc.  Co., 
101  Fed.  Rep.  481  (1900).  A  receiver 
was  refused  in  Griffing  v.  Grif- 
fing  Iron  Co.,  96  Fed.  Rep.  577 
(1S99),  there  being  no  proof  of 
usurpation,  tdtra  vires,  fraud,  or 
gross  negligence  on  the  part  of  the 
directors.  A  stockholder  cannot  cause 
a  receiver  to  be  appointed  merely  on 
the  ground  that  the  liabilities  exceed 
the  assets  and  the  company  has  ceased 
to  do  business.  Murray  r.  Superior 
Court,  129  Cal.  628  (1900).  Misman- 
agement is  not  a  good  cause  for  the 
appointment  of  a  receiver  with  a  view 
to  winding  up  the  business  and  dis- 
tributing the  assets.  A  court  of 
equity  has  no  such  power.  Ulmer  v. 
Maine,  etc.  Co.,  93  Me.  324  (1899). 
No  receiver  on  charge  of  mismanage- 
ment. Mulqueeney  v.  Shaw,  50  La. 
Ann.  1060  (1898).  A  receiver  will 
not  be  appointed  at  the  instance  of 
a  stockholder  to  recover  back  illegal 
salaries,  inasmuch  as  such  a  suit  may 
be  carried  on  by  the  stockholder  him- 
self. Nor  can  a  stockholder  have  a 
receiver  appointed  merely  because  the 
directors  reserved  the  profits  for  a 
surplus  instead  of  distributing  them 
by  way  of  dividends.  Marcuse  v.  Gul- 
lett,  etc.  Co.,  52  La.  Ann.  1383  (1900). 
In  a  stockholder's  suit  for  a  dissolu- 
tion on  the  ground  that  the  officers 
are  defrauding  the  corporation  the 
court  has  no  power  to  appoint  a  re- 
ceiver. Dudley  v.  Dakota,  etc.  Co., 
11  S.  Dak.  559  (1899).  Even  though 
the  board  of  directors  have  leased  all 
the  corporate  property  to  a  minority 
of  the  directors,  yet  the  minority 
stockholders  cannot  have  a  receiver 
appointed  unless  it  is  shown  that  the 


of   the  complaining  stockholders   has 
ratified    the    transaction.      Farwell    v. 
Babcock,    65    S.    W.    Rep.    509     (Tex. 
1901),  a  case  involving  a  corporation 
owning    three   million    acres    of    land 
and  one  hundred  and  twenty  thousand 
head  of  cattle  valued   at  $10,000,000. 
Even  though  the  directors  have  sold 
preferred  stock  held  by  them  to  the 
corporation,  and  taken  its  notes  there- 
for, when  the  corporation  was  insolv- 
ent, yet  a  receiver  should  not  be  ap- 
pointed  at  the   instance   of   a   stock- 
holder.    The  remedy  is  an  injunction 
and  accounting.    Empire  Hotel  Co.  v. 
Main,  98  Ga.  176    (1896).     A  general 
creditor  of   an    insolvent  corporation 
cannot  have  a  receiver  appoined  and 
obtain    a    marshaling   of    the    assets. 
Neither    can    a    stockholder.      Steele 
Lumber  Co.  v.  Laurens  Lumber  Co.,  98 
Ga.  329    (1896).     A  receiver  will  not 
be  appointed.     New,  etc.  Co.  r.  Blev- 
ins,    12    Tex.    Civ.    App.    410    (1896); 
Wenzel  v.  Palmetto,  etc.  Co.,  48  S.  C. 
80    (1896).      A   receiver    will    not    be 
appointed  for  a  benevolent  society  in 
a  suit  by  a  member  charging  that  ille- 
gal expulsions  have  been  made,  and 
illegal  elections  held,  even  though  the 
illegal  officers  are   running  the   busi- 
ness; nor  will  a  receiver  be  appointed 
although  the  purpose  of  the  company 
is    impracticable,    the   member    bring- 
ing the  suit  having  been  a  party  there- 
to.   Equity  will  not  interfere  although 
the  company  is  wholly  illegal  and  un- 
authorized.    The   remedy   is   at   law. 
Crombie   v.   Order  of   Solon,   157   Pa. 
St.   588    (1893).     No  receiver  will   be 
appointed  for  the  fraud  of  directors. 
People's   Inv.   Co.   r.   Crawford,   45   S. 
W.  Rep.  738  (Tex.  1898).    Dissatisfac- 
tion by  the  minority  with  the  manage- 
ment of  the  majority  is  not  sufficient 
for  the  appointment  of  a  receiver  of 
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will  be  impracticable  or  inequitable.^    The  supreme  court  of  Missouri 
has  said:  "That  solvent  corporations  are  wrecked  for  purely  selfish 


the  corporation.  Fluker  v.  Emporia  have  been  one  for  a  decree  that  cer- 
City  Ry.,  48  Kan.  577  (1892);  Amer-  tain  consolidated  railroads  were  sub- 
ican,  etc,  Co,  v.  Toledo,  etc.  Ry,,  29  ject  to  the  mortgage  (pp.  279,  280). 
Fed.  Rep.  416  (1886).  A  receiver  will  Mismanagement  and  default  in  inter- 
not  be  appointed  for  mere  mismanage-  est  were  charged.  The  court  (p.  386) 
ment.  The  proceeding  must  comply  held  that  a  receiver  should  not  have 
with  the  statutory  provisions  for  dis-  been  appointed.  The  stockholders  of 
solution  of  the  corporation.  Port  a  corporation  cannot  obtain  a  receiver 
Huron,  etc.  Ry.  v.  St.  Clair  Circuit  of  its  property  on  the  ground  that  the 
Judge,  31  Mich.  456  (1875),  The  lessee  of  its  property  is  not  paying 
court  will  not  appoint  a  receiver  of  the  rent  which  is  due.  Rochester  v. 
a  solvent  corporation,  even  though  the  Bronson,  41  How.  Pr.  78  (1871).  The 
president  has  embezzled  some  of  the  lessee  in  this  case  alleged  that  it  did 
funds  and  is  disposing  of  his  prop-  not  know  which  of  two  contesting 
erty,  and  is  apparently  sustained  by  boards  of  directors  of  the  lessor  was 
a  majority  of  the  stockholders.  Ran-  the  right  board  to  pay  rent  to.  The 
ger  V.  Champion,  etc.  Co.,  52  Fed.  Rep.  court  will  not  enjoin  the  ofBcers  from 
609  (1892).  See  also  Bayles  v.  Orne,  acting.  Foss  v.  Harbottle,  2  Hare, 
Freem.     Ch.      (Miss.)      161      (1841);  461    (1843);    Mozley  v.  Alston,  16   L. 


People  V.  Conklin,  5  Hun,  452  (1875) ; 
Hand  v.  Dexter,  41  Ga,  454  (1871); 
Baker  v.  Backus,  32  111.  79  (1863); 
People  V.  Albany,  etc.  R.  R.,  7  Abb, 
Pr.  (N,  S.)  290  (1869);  Belmont  v. 
Erie  Ry.,  52  Barb.  637  (1869);  Over 
ton   V.  Memphis,  etc.   R.  R.,   10   Fed 


J.  (Ch.)  217  (1847);  1  Phil.  Ch.  790; 
Hattersley  v.  Shelburne,  31  L.  J.  (Ch.) 
873  (1862).  So  also  Manneck,  etc. 
Co.  i'.  Manneck,  23  Alb.  L.  J.  216 
(1881).  Directors  cannot  be  ousted 
from  office  simply  because  they  have 
sold    all    the    corporate    property    to 


Rep.  866    (1882);    Smith  v.  Wells,  20  themselves.     The  proper  remedy  is  a 

How.  Pr,  158  (1860).  Even  where  two  suit  to  set  aside   the   sale.      Stanley 

rival   boards  of  directors   are   litigat-  v.  Luse,  36  Oreg.  25   (1899). 

ing  their  respective  rights,  the  court  i  Where   an    electric-light   company 

cannot  turn  the  corporate  affairs  over  purchases  a  majority  of  the  stock  of 

to  a  receiver.     See  Karnes  v.  Roch-  a  competing  electric-light  company  in 

ester,  etc.  R.  R.,  4  Abb.  Pr.   (N.   S.)  the  same  city,   and  elects  the   board 

107    (1867);   Gravenstine's  Appeal,  49  of  directors,  and  fraudulently  uses  its 

Pa.  St.   310    (1865),  holding  that  the  power  to  make  the  latter  subservient 

appointment  of  a  receiver  is  equiva-  to  and  as  a  feeder  to  the  former,  and 

lent    to    enjoining    the    officers    from  intends    to    destroy    the    latter,    the 

managing  the  corporate  business.  See  court,  at  the  instance  of  a  minority 

Cincinnati,   etc.   R.  R.  v.  Duckworth.,  stockholder  of  the  latter,  will  appoint 

2   Ry.  &  Corp.   L.  J.   560    (1887),   re-  a  receiver  of  the  company;    but  the 

fusing  a  receiver  at  the  instance  of  proof  of  such   intent  must  be   clear, 

a     stockholder     and     discussing    the  The  fact  that  the  directors  so  elected 

question.     Mere   disagreement  of  the  are    stockholders    in    the    controlling 

parties  as  to  the  management  of  the  company   is   not   sufficient.     Davis  r. 

property  is  no  ground  for  a  receiver-  U.    S.    Electric,   etc.    Co.,    77    Md.    35 

ship.     American,    etc.    Co.   v.   Toledo.  (1893).      Where    for    seven    years    a 

etc.    Ry.,    29    Fed.    Rep.    416    (1886).  stockholder  who  owned  a  majority  of 

The  case  of  State  r.  Jacksonville,  etc.  the  stock  elected  himself  and  two  of 

R.  R.,  15  Fla.  201    (1875),  seems  to  his  dummies  as  directors  of  the  com- 
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and  illegal  purposes,  that  minority  interests  are  'frozen  out/  that 

pany,   and   caused   the  board   to   vote  erty    and     refused    to    sell    treasury 
a  large  salary  to  himseu  as  president  stock,  although  it  could  be  sold,  and 
and  manager,  and  had  leased  to  the  had    removed     the    books    from    the 
company  his  property  at  a  large  ren-  state,    and   had   refused   all    informa- 
tal,  the  salary  and  rental  are  illegal  tion    and   were   destroying   the   value 
and   void.     Where   the  company   had  of  the  stock.    Such  a  suit  is  not  multi- 
failed  to  pay  its  dividends  by  reason  farious.     Glover   v.   Manila,   etc.   Co., 
of  such  acts,  a  court  of  equity,  upon  19    So.    Dak.    559    (1905).     Where    a 
the  suit  of   another   stockholder,    or-  lessee    railroad    is    insolvent    and    in 
dered   the  president  to   account,   and  the  hands  of  a  receiver,  and  the  rent 
appointed  a  receiver  of  the  company  is  not  paid  and  it  controls  the  board 
and  directed  that  its  affairs  be  wound  of    directors    of    the    lessor    railroad, 
up.     Miner  v.   Belle   Isle   Ice  Co.,  93  a  stockholder  of  the  latter  may  have 
Mich.  97    (1892).  a  receiver  appointed   of  such  of  the 
Where  one  of  three  directors,  who  is  lessor's    property    as    is    not    already 
also  president  and  manager,  dies,  and  in  the  hands  of  a  receiver,  and  such 
the   three   owned   all    the   stock,   and  second  receiver  may  be  authorized  to 
the  company  owed  the  decedent  $45,-  sue  for  the  rent  due,  and   the  court 
000  and  other  parties  $15,000,  and  had  may  also  authorize  him  to   issue  re- 
no  money,  and  the  works  of  the  com-  ceiver's    certificates    to    pay    the    ex- 
pany  were  idle,  and  the  two  remain-  pense  of  prosecuting  such  suit.  Town 
ing  directors  could  not  agree,  and  the  of  Vandalia  v.  St.  Louis,  etc.  R.  R.,  209 
treasurer  was  managing  the  business  111.  73  (1904).    A  court  may  appoint  a 
lllegallj',  the  court  will  appoint  a  re-  receiver  of  a  corporation   where   the 
ceiver  pendente  lite,  the  suit  being  to  stock  is  evenly  divided  and  no  elec- 
preserve    the    assets    for    the    benefit  tion  can  be  held  and  there  is  danger 
of  the  creditors.     In  such  a  case  no  of   the    assets    being   wasted.      Gibbs 
request    need    first    be    made    to    the  v.  Morgan,   9    Idaho,   100    (1903).     A 
directors  to  bring  the  suit.    Sheridan,  stockholder  may  have  a  receiver  ap- 
etc.  W^orks  v.  Marion  T.  Co.,  157  Ind.  pointed  where  the  directors  are  fraud- 
292    (1901).     A   receiver  may  be  ap-  ulently  paying  out  profits  in  salaries 
pointed,  at  the   instance  of   a  stock-  and    are    grossly    mismanaging    the 
holder,    in    a    suit    against    directors  business,  which  will  result  in  insolv- 
who  control  a  majority  of  the  stock  ency.     Hall  v.  Nieukirk,  12  Idaho,  33 
and   are   diverting   all   the   profits   to  (1906).    Where  the  officers  practically 
themselves.      Columbia,    etc.     Co.    v.  abandon  the  corporation  and  taxes  are 
Washed,  etc.   Co.,   136   Fed.   Rep.   710  not  paid  and  suits  are  pending  against 
(1905).     A  suit  for  the  appointment  the  company,  and  there  is  an  evident 
of  a  receiver  and  an  accounting  and  intent  on  the  part  of  the  ofRcei-s  to 
the    liquidation   of    the   affairs    of    a  acquire  the  property  at  a  small  figure, 
corporation,  lies  at  the  instance  of  a  the  stockholders  may  maintain  a  bill 
stockholder  where  it  appears  that  the  in  equity  for  a  receiver   and  an   ac- 
board  of  directors  and  a  majority  of  counting  and  for  an  injunction  against 
the   stockholders    are   guilty    of   mis-  mortgaging,     foreclosing     or     selling 
management    and    gross    negligence,  under  execution  the  property.    Torrey 
Klugh  r.  Coronaca,  etc.  Co.,  66  S.  C.  r.  Toledo,  etc.  Co.,  113  N.  W.  Rep.  580 
100    (1903).     A   receiver   will   be  ap-  (Mich.   1907).     A  court  may  appoint 
pointed   and   other   relief   granted    in  a  receiver  of  the  corporate  assets  dur- 
a  suit  by  a  stockholder  in  a  mining  ing   litigation    at   the    instance   of    a 
company  alleging  that   the   directors  stockholder   who  complains  that   the 
had  practically  abandoned  the  prop-  corporation    has    transferred    all    its 
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business  immorality  has  run  amuck  under  the  assumption  that  courts 


property  illegally  to  another  corpora- 
tion for  stock  of  the  latter.  State 
V.  Boston,  etc.  Co.,  22  Mont.  220 
(1899).  Especially  where  it  is 
charged  that  there  is  danger  of  prop- 
erty being  removed  beyond  the  juris- 
diction of  the  court.  State  v.  Boston, 
etc.  Co.,  22  Mont.  241  (1899).  But 
where  the  majority  rei^resents  -^i*- 
of  the  stock  and  the  corporation  is 
solvent  and  has  $1,000,000  in  the  treas- 
ury, and  its  property  is  worth  $40,- 
000,000,  and  there  are  no  debts,  and 
the  corporation  offers  to  cancel  the 
transfer  and  indemnify  the  minority 
stockholders,  and  shows  that  the  re- 
ceiver will  not  manage  the  property 
as  well  as  the  corporation  would  man- 
age it,  the  receiver  will  be  discharged. 
Forrester  r.  Boston,  etc.  Co.,  22  Mont. 
430  (1899).  A  receiver  appointed  at 
the  instance  of  minority  stockholders 
by  reason  of  an  illegal  transfer  of 
all  the  corporate  property  should  be 
discharged  upon  the  property  being 
returned.  Forrester  r.  Boston,  etc. 
Co.,  24  Mont.  148  (1900).  Where  the 
corporate  property  is  being  wasted  by 
reason  of  a  contest  between  two  rival 
boards  of  directors,  one  board  having 
been  declared  illegal  by  the  court  and 
the  other  refusing  to  act,  the  court 
will,  at  the  instance  of  a  minority 
stockholder,  appoint  a  receiver  to  pro- 
tect the  property  until  a  recognized 
board  is  elected,  and  the  stockholder 
need  not  request  the  directors  to  bring 
suit  before  he  himself  brings  suit. 
Jasper,  etc.  Co.  r.  Wallis,  123  Ala. 
652  (1899).  In  the  case  of  Stern- 
berg V.  Wolff,  5G  N.  J.  Eq.  555  (1898), 
the  court  stated  that  it  had  power, 
where  there  were  dissensions  among 
the  stockholders  of  a  corporation,  to 
appoint  a  receiver  to  preserve  the 
property  until  a  certain  object  could 
be  attained;  but  that  this  power, 
while  recognized  by  the  New  Jersey 
courts,  had  never  yet  been  acted  upon. 
To  same  effect,  see  s.  c,  56  N.  J.  Eq. 
389    (1898).      A    receiver    at   the    in- 


stance of  stockholders  and  creditors 
was  appointed  in  Hodges'  Adm'x  v. 
South  Fork,  etc.  Co.,  50  S.  W.  Rep. 
969  (Ky.  1899).  In  Louisiana,  by 
statute,  a  receiver  may  be  appointed 
at  the  instance  of  stockholders  when 
the  directors  are  grossly  mismanag- 
ing the  business  or  committing  ultra 
vires  acts.  Sincer  r.  Alverson,  51  La. 
Ann.  955  (1899).  A  stockholder  may 
have  a  receiver  appointed  if  the  prop- 
erty is  being  mismanaged  and  is  in 
danger  of  being  lost  by  the  absorption 
thereof  by  the  difectors  for  salaries 
and  expenses.  Cameron  v.  Groveland 
Co.,  20  Wash.  169  (1898).  In  the  case 
of  McGilliard  v.  Donaldsonville,  etc. 
Works,  104  La.  544  (1900),  where  the 
business  of  a  corporation  was  going 
to  ruin  by  reason  of  bad  management, 
and  the  corporation  was  insolvent,  the 
court  appointed  a  receiver  at  the  in- 
stance of  two  stockholders.  Where 
an  English  corporation  owning  land 
in  the  United  States  sells  a  portion 
of  such  land  in  Louisiana  at  one- 
seventh  of  its  value,  thereby  causing 
a  loss  to  the  corporation  of  over 
$2,000,000,  and  the  board  of  directors 
refuse  to  take  any  action,  a  stock- 
holder may  bring  suit  in  Louisiana 
to  set  aside  the  sale  and  may  have 
a  receiver  appointed  of  the  assets  in 
that  state.  Watkins  r.  North  Amer- 
ican, etc.  Co.,  107  La.  107  (1902). 
A  receiver  was  appointed  at  the  in- 
stance of  minority  stockholders,  under 
the  Louisiana  statutes,  in  the  case  of 
Davies  v.  Monroe,  etc.  Co.,  107  La. 
145  (1901),  where  the  majority  were 
about  to  sell  out  an  electric-light  and 
water-works  plant  to  a  foreign  corpo- 
ration controlled  by  the  president,  at 
a  price  less  than  the  debts,  and  the 
president,  in  addition  to  his  salary, 
had  been  charging  for  traveling  ex- 
penses. Where  the  stockholders  of  a 
bank  have  legally  ordered  the  wind- 
ing up  of  its  business,  and  for  three 
years  thereafter  the  officers  still  con- 
tinue to  do  business  at  a  great  loss, 
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are  powerless,  is  too  true.     But  the  assumption  is  wrong.     Judicial 
liesitaucj'  does  not  mean  judicial  atrophy  or  paralysis."  ^ 


apparently  without  any  effort  to  wind 
up  its  affairs,  a  stocliholder  may  file 
a  bill  for  an  accounting  and  the  ap- 
pointment of  a  receiver,  and  no  re- 
quest to  the  corporation  to  bring  the 
suit  need  be  made.  Mathews  v.  Bank 
of  Allendale,  60  S.  C.  183  (1901). 
Where  one  building  association  ab- 
sorbs another  and  takes  all  its  assets, 
and  tries  to  force  the  minority  stock- 
holders to  transfer  or  surrender  their 
stock,  and  causes  the  absorbed  asso- 
ciation to  become  insolvent,  a  receiver 
will  be  appointed  at  the  instance  of 
minority  stockholders,  even  though 
the  absorbed  association  is  a  failing 
one.  Continental,  etc.  Assoc,  v.  Miller, 
44  Fla.  757  (1902).  Where  an  insur- 
ance company  has  re-insured  all  its 
risks  and  is  doing  no  business,  but 
the  officers  are  drawing  large  salaries, 
a  stockholder  may  have  a  receiver 
appointed.  Treat  r.  Pennsylvania,  etc. 
Co.,   203   Pa.   St.   21    (1902). 

Where  a  stockholder  in  a  street 
railway  starts  suit  to  set  aside  an  ille- 
gal consolidation  with  another  com- 
pany, fraudulently  brought  about  by 
the  officers,  the  lalftr  company  being 
insolvent  and  the  former  liable  to 
become  so,  a  cause  of  action  is  stated 
and  a  receiver  may  be  appointed. 
Becker  r.  Gulf  City,  etc.  Co.,  80  Tex. 
475  (1891).  In  a  stockholder's  suit 
to  cause  an  alleged  fraudulent  tranS' 
action  to  be  set  aside,  the  court  ap- 
pointed a  receiver,  not  to  take  the 
property,  but  to  carry  on  the  suit. 
The  upper  court  held  tnat  such  an 
appointment  was  illegal.  Burns  v. 
Atchison,  48  Kan.  507  (1892).  A  few 
cases  have  held  that  the  court,  under 
extreme   circumstances,   may   appoint 


a  receiver  to  take  charge  of  the  cor- 
porate business,  even  though  the  cor- 
poration is  solvent,  and  no  dissolution 
is  intended,  and  no  corporate  cred- 
itors' interests  are  involved.  See 
Stevens  v.  Davison,  18  Graft.  (Va.) 
819  (1868),  where  a  railroad  was 
turned  over  to  a  receiver  to  protect 
stockholders'  rights.  "Courts  of  equity 
have  the  ultimate  power  of  adminis' 
tering  the  assets  of  insolvent  corpo- 
rations." A  stockholder  of  a  building 
and  loan  corporation  which  is  insolv- 
ent and  is  being  mismanaged  may 
have  a  receiver  appointed.  The  fed- 
eral court  will  take  jurisdiction 
where  the  assets  are  scattered  through 
many  states,  even  though  it  is  charged 
that  the  bill  is  collusive.  Towle  v. 
American  Bldg.  etc.  Sec,  60  Fed.  Rep. 
131  (1894),  A  minority  of  the  mort- 
gage bondholders  may  have  a  receiver 
appointed,  where  the  mortgage  trus- 
tees have  resigned,  the  corporation 
is  without  officers,  executions  are  be- 
ing levied,  and  forfeiture  of  charter 
is  imminent.  Ralph  v.  Shiawassee 
Circuit  Judge,  100  Mich.  164  (1894). 
Where  a  receiver  has  been  appointed 
at  the  instance  of  a  minority  stock- 
holder on  the  ground  of  fraud  in  the 
management,  the  court  will  not  re- 
move the  receiver  and  appoint  an- 
other at  the  instance  of  the  controlling 
stockholders  who  are  charged  with 
fraud,  where  th«  receiver's  manage- 
ment has  been  able  and  impartial. 
Street  v.  Maryland  Central  Ry.,  58 
Rep.  47  (1893).  A  receiver  was  ap- 
pointed in  a  stockholders'  suit  in 
Aiken  r.  Colorado  River  Irr.  Co.,  72 
Fed.  Rep.  591  (1896),  where  it  was 
charged    that    the    control    had    been 


1  Cantwell  v.  Columbia,  etc.  Co.,  97  to  wreck   a  company   for   the   benefit 

S.  W.  Rep.  167   (Mo.  1906).     In  this  of  a  competing  company  in  which  they 

case   it  was  held  that  where  a  ma-  are  interested,  the  court  may  appoint 

jority  of  the  stockholders  and  a  ma-  a  receiver, 
jority  of  the  directors  have  combined 
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Sometimes  the   power  to  restrain   or   remove   corporate   officers, 


obtained  by  spurious  stock  and  tbe 
funds  had  been  diverted.  Where  an 
improvement  company  and  a  develop- 
ment company  have  practically  the 
same  officers,  and  the  business  is  con- 
ducted largely  as  one  concern,  and 
the  real  estate  involved  is  being  sold 
for  taxes  and  judgments  obtained,  and 
the  accounts  are  not  properly  kept 
and  the  funds  misapplied,  a  stock- 
holder of  the  latter  company  may 
have  a  receiver  appointed,  it  being 
shovi^n  that  the  officers  are  so  impli- 
cated in  the  confusion  that  they  will 
not  properly  conduct  the  business. 
Bridgeport  Development  Co.  v.  Tritsch, 
110  Ala.  274  (1895).  Where  a  pro- 
moter to  whom  nearly  the  entire 
stock  has  been  issued  sells  a  part  of 
it  on  the  fraudulent  representation 
that  the  stock  belongs  to  the  company, 
and  then  causes  the  company  to  be 
wound  up  and  himself  to  be  released 
from  certain  subscriptions,  and  the 
property  to  be  sold  by  a  trustee  named 
by  him,  the  court  will  appoint  a  re- 
ceiver at  the  instance  of  the  party 
so  defrauded,  for  the  purpose  of  re- 
covering back  the  property  of  the 
company.  Du  Puy  v.  Transportation, 
etc.  Co.,  82  Md.  408  (1896).  A  policy- 
holder in  a  mutual  benefit  association 
may  have  a  receiver  appointed  where 
it  is  alleged  that  the  officers  have  con- 
verted three-quarters  of  the  assets  to 
their  own  use,  and  thai  the  officers 
refused  to  call  meetings  of  the  direct- 
ors, and  refused  to  publish  the  pro- 
ceedings as  required.  Order  of  Iron 
Hall  V.  Baker,  134  Ind.  293  (1893). 
Where,  at  the  instance  of  a  stock- 
holder, the  court  sets  aside  a  transfer 
of  corporate  property  to  a  director, 
the  stockholder,  however,  being 
obliged  to  repay  the  consideration, 
for  which  the  decree  gives  him  a 
lien  upon  the  property  therefor,  the 
stockholder  may  foreclose  such  lien 
and  may  have  a  receiver  of  the  cor- 
poration appointed.  Ponca  Mill  Co. 
r.    Mikesell,   55    Neb.    98    (1898).     A 


stockholder  may  have  a  receiver  ap- 
pointed of  a  foreign  corporation  which 
is  insolvent  and  is  in  the  hands  of 
a  receiver  in  the  state  creating  it. 
Phoenix,  etc.  Co.  v.  North  River,  etc. 
Co.,  33  Hun,  156  (1884).  A  receiver 
will  be  appointed  if  the  corporation 
is  practically  defunct  and  there  has 
been  a  breach  of  trust.  Hall  v.  As- 
toria, etc.  Co.,  5  Ry.  &  Corp.  L.  J.  412 
(Louisville  Ct.,  1889).  See  also,  in 
general,  Frostburg  Bldg.  Assoc,  v. 
Stark,  47  Md.  338  (1877).  In  Hay- 
wood V.  Lincoln  Lumber  Co.,  64  Wis. 
639  (1885),  the  corporation  was  in- 
solvent. In  Lawrence  v.  Greenwich 
F.  Ins.  Co.,  1  Paige,  587  (1829),  the 
court  appointed  a  receiver  to  pre- 
serve the  corporate  property,  there 
having  been  no  officers  elected  by  the 
stockholders.  In  Forbes  v.  Memphis, 
etc.  R.  R.,  2  Woods,  323  (1872);  s.  c, 
9  Fed.  Cas.  408,  a  receiver  was  ap- 
pointed upon  the  default  of  the  de- 
fendants to  answer,  the  bill  being  filed 
by  a  stockholder,  a  bondholder,  and 
the  trustee  for  the  bondholders  on 
behalf  of  themselves  and  all  other 
stockholders  and  bondholders  to  pre- 
vent the  directors  of  the  insolvent 
company  from  fraudulently  disposing 
of  the  property.  Where  there  are  but 
two  stockholders  and  one  dies,  and 
his  administrator  takes  possession  of 
the  corporate  property  as  though  it 
belonged  to  the  estate,  the  other  stock- 
holder may  have  a  receiver  appointed. 
Re  Belton,  47  La.  Ann.  1614  (1895). 
The  court  refused  to  appoint  a  re- 
ceiver under  the  Louisiana  statute, 
at  the  instance  of  stockholders,  in 
Posner  v.  Southern,  etc.  Co.,  109  La. 
658  (1902).  A  statute  authorizing 
the  appointment  of  a  receiver  in  case 
of  mismanagement  by  the  officers  will 
be  strictly  construed.  Bartlett  v.  Four- 
ton,  115  La.  26  (1905).  The  court 
may  appoint  a  receiver  to  prevent 
waste  and  destruction.  Houston,  etc. 
Co.  V.  Drew,  13  Tex.  Civ.  App.  536 
(1896);    Stevens   v.    South,   etc.   Co., 
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and  to  apptjint  a  receiver  of  the  corporation,  is  given  to  the  court 
by  a  statutory  enactment     Such  a  statute  exists  in  !N^e\v  York.^ 

14  Utah,  232  (1896).  Where  the  stock-  part  of  the  directors.  Halpin  v.  Mu- 
holder  alleges  that  the  president  is  tual  Brewing  Co.,  91  Hun,  220  (1895). 
fraudulently  contracting  a  debt  to  In  Duncan  v.  Treadwell  Co.,  82  Hun, 
himself,  and  is  about  to  sell  out  the  376  (1894),  the  court  upheld  a  dis- 
whole  property  illegally,  a  receiver  charge  of  a  receiver  appointed  by 
will  be  appointed.  Stewart  v.  Belt,  reason  of  directors'  wrong-doing,  new 
19  S.  Rep.  957  (Miss.  1896).  Where  directors  having  been  elected  since  the 
the  majority  take  all  the  profits,  keep  appointment.  In  New  York  an  in- 
false  books,  buy  a  worthless  franchise,  junction  order  suspending  "the  gen- 
and  mortgage  the  corporate  property  eral  and  ordinary  business"  of  a  for- 
in  order  to  wreck  the  corporation,  a  eign  or  domestic  corporation  in  New 
receiver  will  be  appointed  pending  York  can  be  obtained  only  after  no- 
suit  to  cancel  the  mortgage.  State  tice  to  the  corporation.  Code  Civ. 
V.  District  Court,  15  Mont.  324  (1895).  Proc,  §  1809.  Cf.  §  1787  of  the  same 
A  receivership  in  one  state  in  a  suit  Code.  Hence  an  ex  parte  injunction 
between  claimants  for  oflBce  does  not  against  the  removal  of  the  treasurer 
prevent  a  receivership  in  another  is  void.  Wilkie  v.  Rochester,  etc.  Ry., 
state  in  behalf  of  the  bondholders  to  12  Hun,  242  (1877).  An  injunction 
take  charge  of  the  property  in  such  against  an  officer  doing  any  corporate 
latter  state.  Schmidt  v.  Mitchell,  98  business  during  the  pendency  of  a  suit 
Ky.  218  (1895).  The  appellate  court,  against  him  for  maladministration, 
in  Florida  Constr.  Co.  v.  Young,  59  etc.,  will  not  always  be  set  aside,  even 
Fed.  Rep.  721  (1892),  refused  to  re-  under  the  rule  that,  where  the  de- 
verse  an  order  in  an  action  brought  fendant  specifically  denies  under  oath 
by  stockholders  in  a  construction  com-  all  charges,  the  injunction  must  be 
pany  for  an  acounting  between  the  dissolved.  Hayt  v.  Malone,  9  N.  Y. 
company  and  a  railroad  company,  and  Supp.  877  (1890).  In  New  York  a 
a  distribution  of  the  assets  of  the  for-  stockholder's  action  under  the  statute 
mer,  although  the  order  appointed  a  to  place  the  corporate  property  in 
receiver  of  the  former  and  granted  a  receiver's  hands  and  for  an  account- 
an  injunction.  Cf.  §  684,  supra.  As  ing  by  its  officer  will  be  compelled 
to  the  appointment  of  a  receiver  for  to  give  precedence  to  another  action 
the  purpose  of  distributing  the  assets,  instituted  by  the  attorney-general 
see  §  629,  supra.  under  the  statute  to  remove  the  offi- 
1  In  New  York,  by  statute,  the  court  cers,  etc.  Keller  v.  Brooklyn  Elev. 
may  appoint  a  receiver  in  a  stock-  R.  R.,  9  Abb.  N.  Cas.  166  (1880).  In 
holder's  action.  Osgood  v.  Maguire,  New  York  the  misconduct  of  a  trustee 
61  N.  Y.  524  (1875);  Piza  r.  Butler,  90  authorizes  a  court  to  appoint  a  re- 
Hun,  254  (1895).  The  appointment  ceiver.  Jenkins  v.  Jenkins,  1  Paige, 
of  a  receiver  at  the  instance  of  a  243  (1828).  See  also  Conro  v.  Gray, 
stockholder  may  be  voidable.  It  is  4  How.  Pr.  166  (1849);  Kelly  r.  Mari- 
not  void.  Attorney-General  v.  Conti-  posa,  etc.  Co.,  4  Hun,  632  (1875).  See 
nental  L.  Ins.  Co.,  28  Hun,  360  (1882) ;  aso  Verplanck  v.  Mercantile  Ins.  Co.,; 
aff'd,  93  N.  Y.  630.  A  receiver  may  1  Edw.  Ch.  84  (1831).  Under  the 
be  the  proper  remedy.  Hallenborg  r.  statutes  of  New  York  a  director  of  a 
Greene,  66  N.  Y.  App.  Div.  590,  596  foreign  corporation  may  maintain  in 
(1901).  A  receiver  may  be  appointed  the  New  York  courts  a  suit  to  compel 
under  the  New  York  statutes  in  a  the  president  to  account  for  property 
stockholder's  action  for  fraud  on  the  misappropriated    or   wasted    by    him, 
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Where  a  receiver  has  been  appointed  at  the  instance  of  a  minority 
stockholder  on  account  of  the  company  having  sold  all  its  property 
to  another  corporation,  but  the  transaction  has  been  undone  and  can- 
celed, the  court  should  discharge  the  receiver.^ 


but  the  court  will  not  appoint  a  gen- 
eral receiver  and  enjoin  the  corpora- 
tion from  exercising  its  powers,  al- 
though it  may  enjoin  the  president 
from  acting  and  may  appoint  a  re- 
ceiver of  the  property  in  New  York 
state.  Acken  v.  Coughlin,  103  N.  Y. 
App.  Div.  1  (1905).  A  New  York 
court  has  power  to  appoint  a  receiver 
of  corporate  assets  within  the  state, 
of  a  New  Jersey  corporation,  in  a 
stockholder's  suit,  who  alleges  that 
the  directors  have  turned  over  the 
business  to  one  of  their  number  who 
is  winding  up  the  business  in  viola- 
tion of  law  and  dissipating  all  the 
assets.  Reusens  v.  Manufacturing, 
etc.  Co.,  99  N.  Y.  App.  Div.  214  (1904). 
A  receiver  will  not  be  appointed  on 
allegations  made  on  information  and 
belief.  Weber  v.  Wallerstein,  111  N. 
Y.  App.  Div.  700  (1906).  Even  though 
a  corporation  is  in  debt  to  its  direct- 
ors, yet  if  its  income  is  sufficient  to 
pay  the  interest,  the  directors  can- 
not legally  sell  their  holdings  of  stock 
to  a  competing  concern,  together  with 
such  debt,  whereby  the  competing  con- 
cern obtains  a  majority  of  the  stock, 
even  though  the  minority  are  offered 
the  same  price,  such  action  being  fol- 
lowed practically  by  the  new  corpora- 
tion taking  a  lease  of  the  assets  of 
the  old  corporation  and  doing  all  the 
business.  The  minority  stockholders 
may  hold  the  directors  personally  lia- 
ble, and  may  have  a  receiver  appoint- 
ed, and  may  have  the  mortgage  se- 
curing the  directors'  debts  canceled, 
and  the  business  itself  continued  by 
the  receiver.  The  former  directors 
who  resigned,  as  well  as  new  directors 
who  took  their  place,  are  proper  party 
defendants.  Jacobus  v.  Diamond,  etc. 
Co.,  94  N.  Y.  App.  Div.  366  (1904). 
A  receiver  of  a  foreign  corporation 
will  not  be  appointed  at  the  instance 
of  a  resident  stockholder  on  allega- 


tions that  it  had  sold  treasury  stock 
on     fraudulent     representations     and 
that  the  directors  had  been  guilty  of 
fraud  and  mismanagement  of  the  com- 
pany;   and  that  the  assets  had  been 
conveyed   to  other  corporations,   par- 
ties defendant,  and  where  the  plain- 
tiff did  not  allege  that  he  purchased 
his  stock  by  reason  of  the  misrepre- 
sentations, he  cannot  maintain  a  suit 
to  recover  for  the  benefit  of  the  cor- 
poration  the   moneys  paid  for  stock. 
Phillips  v.  Sonora  Copper  Co.,  90  N. 
Y.  App.  Div.  140  (1904),    Even  though 
the    secretary    and    treasurer    takes 
away  and  secretes  all  the  books  and 
papers  of  the  company,  yet  the  presi- 
dent cannot  have  a  receiver  appointed 
in  order  to  carry  on  the  business  and 
collect  accounts,  no   charge  of   fraud 
being    made    and    no    request    to    the 
board  of  directors  being  shown.    Fal- 
lon V.  United   States,   etc.   Co.,   86  N. 
Y.   App.  Div.   29    (1903).      In   certain 
cases    an    "officer"    is    construed    to 
mean  merely  an  agent  and  not  a  di- 
rector.    So  held  in  regard  to  appoint- 
ing a  receiver  of  a  foreign  corpora- 
tion.    Moran  v.  Alvas,  etc.  Co.,  N.  Y. 
L.  J.,  Dec.  5,  1891.    Under  the  statutes 
of  Indiana  the  court  may  appoint  a 
receiver  in  a  stockholder's  suit  where 
there  has  been  a  diversion  of  funds 
to  pay  salaries  and  a  failure   to   re- 
pair.    Wayne  Pike  Co.  v.  Hammons, 
129  Ind.  368  (1891).    Under  the  Kan- 
sas statutes  the  court  may  appoint  a 
receiver  in  a  stockholder's  suit  where 
the  business  is  being  run  in  the  in- 
terest  of   a   rival   company,    and    the 
company  is   insolvent,   and  its  assets 
being   absorbed    by   the   officers.     Re 
Lewis,    52    Kan.    660    (1894).     As    to 
resignations    of    officers    to    obtain    a 
receiver,   see   Zeltner  v.  Zeltner,   etc. 
Co.,  174  N.  Y.  247    (1903). 

1  Forrester   v.   Boston,   »tc.   Co.,   22 
Mont.  430  (1899). 
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§  747.  Miscellaneous  remedies. — It  has  been  held  and  clearly  es- 
tablished that  a  stockholder  cannot  bring  about  the  dissolution  of 
the  corporation  merely  because  the  officers  have  been  guilty  of  a 
breach  of  trust.^  Nor  can  he  defeat  an  action  for  his  subscription 
by  alleging  such  a  defense.^  The  remedy  of  a  stockholder  who 
wishes  to  examine  the  corporate  books  in  order  to  bring  suit  against 
the  directors  for  fraud  is  by  mandamus,  not  by  an  order  for  inspec- 
tion.^ The  court  may  refuse  to  set  aside  a  foreclosure  if  the  parties 
offer  to  make  full  reparation.*  An  ultj-a  vires  act  cannot  be  set 
aside  by  a  stockholder  unless  it  works  a  substantial  injury,  where  it 
cannot  be  set  aside  by  the  corporation  itself.^  The  court  in  a  decree  in 
equity  may  grant  separate  decrees,  adjusting  the  liability  as  against 
each  of  the  defendants,  the  same  as  though  they  had  been  sued  in 


1  See  §  629,  supra.  A  stockholder's 
prayer  for  relief  that  the  corporation 
be  dissolved  and  the  assets  distributed 
because  a  director  has  sold  property  to 
it  at  an  overvaluation  will  be  denied. 
Tutwiler  v.  Tuskaloosa,  etc.  Co.,  89 
Ala.  391  (1889).  Where  a  corpora- 
tion has  abandoned  its  authorized 
business  and  engaged  in  another,  it 
will  be  wound  up.  This  is  different 
from  a  case  where  the  directors  have 
merely  and  incidentally  committed 
ultra  vires  acts.  Re  Crown  Bank,  L. 
R.  44  Ch.  D.  634  (1890).  A  court  of 
equity  has  no  power  to  wind  up  a 
solvent  corporation  and  distribute  its 
assets  simply  on  the  ground  of  dis- 
sensions among  the  stockholders. 
Sternberg  v.  Wolff,  56  N.  J.  Eq.  555 
(1898).  A  court  of  equity  has  no 
XX)wer  to  dissolve  a  corporation  in  a 
stockholder's  suit  complaining  of 
frauds.  People  v.  District  Court,  33 
Colo.  293    (1905). 

2  See  §  187,  supra;  also  Chetlain  v. 
Republic  L.  Ins.  Co.,  86  111.  220 
(1877);  South  Georgia,  etc.  R.  R.  v. 
Ayres,  56  Ga.  230  (1876).  Nor  can 
the  stockholder  enjoin  a  call.  Ex 
parte  Booker,  18  Ark.  338  (1857).  If 
an  illegal  consolidation  is  set  aside, 
the  stockholders  of  the  new  company 
may  recover  back  the  amount  paid 
in  by  them.  Re  Bank  of  Hindustan, 
L.  R.  16  Eq.  417   (1873). 


3  Walsh  V.  Press  Co.,  48  N.  Y.  App. 
Div.  333  (1900).  On  this  point,  see 
§  519,  supra. 

4  In  the  case  of  Drake  i'.  New  York, 
etc.  Co.,  36  N.  Y.  App.  Div.  275  (1899), 
where  the  owner  of  ten  out  of  two 
thousand  shares  of  stock  attacked  a 
foreclosure  decree  on  the  ground  of 
fraud,  the  court  refused  to  grant  re- 
lief, the  purchaser  at  the  forclosure 
sale  being  willing  to  pay  to  such  stock- 
holder his  proportion  of  the  actual 
value  of  the  property,  irrespective  of 
the  price  realized  at  the  foreclosure 
sale.  The  court  said  that  the  expense 
of  further  litigation  would  be  many 
times  the  actual  value  of  the  plain- 
tiff's interest,  and  that  while  the 
plaintiff  in  a  court  of  law  would  be  en- 
titled to  the  full  measure  of  his  legal 
rights,  yet  in  a  court  of  equity  a 
different  rule  prevails  and  he  may 
be  compelled  to  take  his  actual  in- 
terest. 

5  Wisconsin  Lumber  Co.  v.  Greene, 
etc.  Co.,  127  Iowa  350  (1904).  See 
also  §  848fc,  infra.  In  the  case 
Home,  etc.  Co.  v.  Barber,  67  Neb. 
644  (1903),  where  the  purchaser  of 
stock  sued  to  hold  former  stockholders 
liable  for  corporate  assets  appropri- 
ated by  them,  the  court  found  that 
such  use  of  assets  had  been  taken  into 
consideration  in  fixing  the  price  at 
which   the  stock  had   been   sold,  and 
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separate  actions.^  Interest  is  not  allowed  on  the  recovery  wliere  the 
defendant  invested  cajDital  and  the  proofs  do  not  show  what  dividends 
could  have  been  paid.-  A  stockholder  cannot  maintain  a  suit 
against  the  directors  for  damages  resulting  from  a  conspiracy 
to  wreck  the  corporation,  inasmuch  as  a  request  to  the  corporation 
to  bring  such  suit  is  first  necessai"y  and  the  damages,  if  recovered, 
belong  to  the  corporation.^  In  Xew  York  it  has  been  held  that  a  stock- 
holder may  have  a  corporate  officer  arrested  for  his  frauds  on  the 
corporation.'*  Officers  of  a  corporation  who  obtain  money  in  its 
name,  representing  that  it  would  be  used  in  speculation  and  profits 
divided  by  way  of  dividends,  but  use  the  money  to  pay  pretended 
dividends  and  keep  the  balance  for  their  o^\ti  use,  may  be  convicted 
of  embezzlement  and  larcenv  at  common  law.^  A  director  is  not 
guilty  of  grand  larceny,  even  though  he  donates  corporate  funds  for 
a  political  purpose.^  The  vice-president  and  general  counsel  of  an 
insurance  comj^any  cannot  be  convicted  of  larceny  for  using  the  cor- 
porate funds  to  settle  a  claim  against  the  corporation  and  its  presi- 
dent, there  being  no  proof  that  the  company  was  not  liable  thereon.'^ 
In  England  there  is  a  statute,  under  which  the  court  has  power,  on 
the  application  of  creditors,  to  direct  the  official  leceiver  to  prosecute 
criminally  a  director  for  alleged  oft'enses  as  director,  such  prosecution 
to  be  carried  on  at  the  expense  of  the  assets  of  the  company.^  In 
order  to  avoid  circuity  of  action  reimbursement  may  be  made  to  the 
individual  stockholders,  instead  of  to  the  corporation,  if  the  exigencies 
of  the  case  require  it.^  In  a  stocldiolders'  suit  to  set  aside  an  ex- 
ecution sale  of  all  the  property  for  a  debt  due  to  the  directors  and  a 
purchase  at  the  sale  by  the  directors,  it  is  not  necessary  for  the  court 
to  order  an  accounting,  but  the  court  may  hear  the  entire  case  and 

hence    refused    to    hold    the    parties  8  Re  London,  etc.  Corp.  Ltd.,  [1903] 

liable.  1  Ch.  728. 

1  Von  Arnim  r.  American  Tube-  9  Von  Arnim  v.  American  Tube- 
works,  188  Mass.  515   (1905).  works,    188    Mass.    515    (1905).       See 

2  McCourt  V.  Biggers-Singer,  145  §  734,  supra.  In  a  suit  by  a  minority 
Fed.  Rep.  103  (1906).  stockholder     to     set     aside     a     con- 

3  Niles  r.  N.  Y.,  etc.  R.  R.,  176  N.  solidation  because  the  majority  of 
Y.  119   (1903).  the     stockholders      own      the     other 

4  Crook  V.  Jewett,  12  How.  Pr.  19  company  and  made  an  unfair  con- 
(1854).  tract     of     consolidation,     the     guilty 

ri  People  v.  Kellogg,  105  N.  Y.  App.  directors  and  stockholders  are  proper 
Div.  505    (1905).  parties   defendant,    and    their   joinder 

c  People  V.  Moss,  187  N.  Y.  410  does  not  make  the  bill  multifarious. 
(1907).  The  suit  may  be  in  equity.     Instead 

7  People  V.  Burnham,  119  N.  Y.  of  setting  aside  the  transaction  the 
App.  Div.  302  (1907);  s.  c,  120  N.  Y.  court  may  give  complainant  the  value 
App.  Div.  388.  of  his  stock.     Jones  r.   Missouri,  etc. 

Co.,  144  Fed.  Rep.  765  (1906). 
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decide  it.^  Where  an  officer  has  been  obliged  tx)  pay  a  corporate  loss 
due  to  his  negligence  he  is  entitled  to  any  securities  held  by  the  cor- 
poration in  connection  therewith.-  A  suit  by  a  stockholder  against 
the  corporation  for  an  injunction  and  a  receiver  on  the  ground  that 
the  corporation  is  insolvent  docs  not  render  the  stockliolder  liable 
to  a  suit  for  malicious  prosecution,  even  if  his  suit  failed,  there 
having  been  no  arrest  of  the  person  or  seizure  of  property.^  There 
are  various  other  remedies  and  rules  which  govern  this  subject.* 
A  stockholder  is  not  liable  for  libel  and  slander  by  reason  of  allega- 
tions in  his  bill  in  equity  against  directors  for  fraud.'"'  While  a 
stockholder  at  a  meeting  of  a  private  corporation  may  charge  fraud 
against  another  stockliolder  or  officer  in  connection  with  the  corpo- 
rate affairs,  yet  a  newspaper  has  no  right  to  report  such  charge  and 
mav  be  held  liable  for  libel  in  doing  so.^ 


1  Davis  r.  Hofer,  38  Oreg.  150 
(1900). 

2  BrinckerhofE  v.  Holland  T.  Co., 
159  Fed.  Rep.  191  (1908). 

3  Cincinnati,  etc.  Co.  r.  Bruck,  61 
Ohio  St.  489  (1900). 

4  Where  money  is  recovered  and  is 
to  be  distributed  among  the  stock- 
holders, see  Pacific  Ry.  of  Mo.  v.  Cut- 
ting, 27  Fed.  Rep.  638  (1886).  The 
corporation  may  appeal  from  the 
judgment.  Sheridan  v.  Sheridan  Elec- 
tric L.  Co.,  38  Hun,  396  (1886).  Even 
though  the  plaintiff  proves  fraud,  yet 
if  the  findings  are  not  full  enough  to 
sustain  the  judgment,  the  higher  court 
will  reverse  a  judgment  in  the  plain- 
tiff's favor.  Beach  r.  Cooper,  72  Cal. 
99  (1887).  Before  an  accounting  is 
ordered  the  fact  of  misapplication 
must  be  proved.  Stokes  r.  Stokes,  91 
Hun,  605  (1895).  Pledgees  of  a  ma- 
jority of  the  corporate  stock  who,  by 
voting  their  stock,  cause  men  of  their 
choice  to  be  elected  directors,  are  not 
liable  for  the  misconduct  of  such  di- 
rectors. Higgins  v.  Lansingh,  154  III. 
301  (1895).  Where  promoters  repre- 
sent to  capitalists  that  it  will  cost 
?1, 900, 000  to  purchase  a  company  to 
be  reorganized,  when  in  fact  it  costs 
them  but  $1,400,000,  and  the  capi- 
talists advance  the  former  sum,  and 
the  promoters  organize  a  company  and 
carry  out  the  reorganization  and  give 


to  the  capitalists  a  part  of  the  stock 
with  bonds,  the  latter  as  stockholders 
may  compel  the  promoters  to  pay  the 
extra  $500,000  to  the  company,  even 
though  the  promoters  controlled  all 
the  stock  at  the  time  the  property 
was  taken  over,  the  essence  of  the 
transaction  being  that  the  capitalists 
were  the  stockholders  in  the  new  com- 
pany from  the  beginning,  and  it  is  no 
defense  that  for  each  dollar  advanced 
by  the  capitalists  they  were  to  receive 
a  dollar  in  bonds  and  a  dollar  in  stock. 
Arnold  v.  Searing,  67  Atl.  Rep.  831 
(N.  J.  1907).  Where  the  majority, 
who  are  in  control  of  the  corporation, 
cause  it  to  give  illegal  rebates  to 
themselves  and  others,  and  another 
corporation  then  recovers  judgment 
for  a  similar  rebate,  the  minority  may 
compel  the  majority  to  make  good 
to  the  corporation  the  amount. 
Dodd  V.  Pittsburg,  etc.  R.  R.,  106  S. 
W.  Rep.  787  (Ky.  1908). 

5  Runge  V.  Franklin,  72  Te.x.  585 
(1889). 

«  Kimball  r.  Post  Pub.  Co.,  85  X. 
E.  Rep.  103  (Mass.  1908),  the  court 
saying:  "No  doubt  a  stockholder  at 
such  a  meeting,  speaking  to  stock- 
holders, may  with  impunity  say  things 
derogatory  to  an  officer  or  the 
manager  of  the  company  provided 
that  what  he  says  be  pertinent  to  the 
matter  in  hand  and  he  speaks  in  good 
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§748.  The  complaining  stockholder  controls  the  conduct  of  the 
suit  —  Right  of  other  stockholders  to  come  into  the  suit  —  Compro- 
mise and  discontinuance  —  Costs  and  disbursements  —  Similar  suits 
elsewhere. — It  is  a  principle  of  equity  practice,  when  a  person 
brings  a  suit  in  behalf  of  himself  and  such  others  as  may  wish  to 
come  in  who  are  similarly  situated,  that  the  complaining  stock- 
holder controls  the  case  and  may  continue,  compromise,  abandon, 
or  discontinue  it  at  his  pleasure  until  a  creditor  similarly  situated 
has  procured  an  order  to  be  made  a  party  to  the  action,  or  until 
interlocutory  judgment  is  entered.^      Where  a  stockholder  sues  in 


faith  and  without  malice.  His  justi- 
fication rests  upon  the  fact  that  he  is 
speaking  to  the  stockholders  upon  a 
subject  in  which  he  and  they  have  an 
interest." 

1  Quoted  and  approved  in  Hirshfeld 
V.  Fitzgerald,  157  N.  Y.  166  (1898). 
"The  plaintiff,  as  he  acts  upon  his 
own  mere  motion  and  at  his  own  ex- 
pense, retains  (as  in  other  cases)  the 
absolute  dominion  of  the  suit  until 
decree,  and  may  dismiss  the  bill  at 
his  pleasure.  After  decree,  however, 
he  cannot,  by  his  conduct,  deprive 
other  persons  of  the  same  class  of  the 
benefit  of  the  decree,  if  they  think 
fit  to  prosecute  it."  1  Daniells,  Ch. 
PI.  (6th  Am.  ed.)  244;  Brinckerhoff 
V.  Bostwick,  99  N.  Y.  185,  194  (1885); 
Allen  V.  New  Jersey,  etc.  R.  R.,  49  How. 
Pr.  14  (1875);  Tremain  v.  Guardian, 
etc.  Ins.  Co.,  11  Hun,  286  (1877),  al- 
lowing discontinuance,  and  reviewing 
cases.  See  also  the  valuable. briefs  in 
this  case.  But  see  Seaton  v.  Grant,  L. 
R.  2  Ch.  459  (1867) ;  and  see  Salisbury 
V.  Binghamton  Pub.  Co.,  85  Hun, 
99  (1895),  refusing  to  allow  a  creditor 
to  discontinue.  Where  the  plaintiff 
stockholder  delays  unreasonably  in 
trying  the  case,  the  court  may  allow 
another  stockholder,  who  has  inter- 
vened and  been  made  a  party,  to  pro- 
ceed with  the  trial,  upon  his  giving 
a  bond  to  the  original  plaintiff  to 
secure  payment  to  him  of  a  ratable 
part  of  the  entire  expense  of  the  suit, 
whenever  that  should  be  determined. 
Manning  v.  Mercantile  T.  Co.,  37  N.  Y. 


Misc.  Rep.  215  (1902).  In  a  suit 
by  a  bondholder  in  behalf  of  him- 
self and  other  bondholders  against  a 
reorganization  committee  to  hold 
them  liable  for  breach  of  their  duty 
and  to  restrain  them  from  carrying 
out  a  plan  of  reorganization,  another 
bondholder  who  has  not  come  into  the 
suit  has  no  standing  in  court,  especial- 
ly where  he  did  not  deposit  his  bonds 
under  the  agreement.  Browne  v. 
Bache,  66  N.  Y.  App.  Div.  367  (1901). 
Where  a  stockholder  has  commenced 
suit  to  set  aside  an  illegal  assignment 
by  the  corporation  for  the  benefit  of 
creditors,  a  settlement  between  the 
corporation  and  the  assignee  does  not 
pi/,  an  end  to  the  case,  especially 
where  a  receiver  has  been  appointed. 
Standard,  etc.  Co.  v.  Jo>nes,  64  Ohio 
St.  147  (1901).  As  to  the  right  of  a 
creditor  to  assign  his  claim  in  a  suit 
in  behalf  of  himself  and  others  to  en- 
force the  statutory  liability,  see  Hirsh- 
field  V.  Bopp,  157  N.  Y.  166  (1898), 
rev'g  27  N.  Y.  App.  Div.  180  (1898). 
In  Wisconsin  it  is  helu  that  a  tax- 
payer who  has  brought  suit  in  behalf 
of  himself  and  others  to  enjoin  the 
construction  of  a  street  railway  can- 
not discontinue  the  suit  at  his  pleas- 
ure, but  the  court  may  allow  other 
taxpayers  to  be  substituted  as  plain- 
tiffs in  his  place.  State  r.  Ludwig,  106 
Wis.  226  (1900).  In  Belmont  v.  Erie 
Ry.,  52  Barb.  637  (1869),  the  court 
held  that  the  other  stockholders  could 
intervene  in  the  management  of  the 
case.      If   the   guilty    directors   settle 


2504 


en.  XLv.] 


PARTIES,   PLEADINGS,    ETC. 


[§    748. 


bclialf  of  himself  and  others,  another  stockholder  may  file  a  petition 
in  the  case  without  a  formal  order  authorizing  him  to  do  so.^ 
But  where  a  stockholder's  suit  to  set  aside  an  alleged  illegal  fore- 
closure sale  has  been  pending  for  ten  years,  another  stockholder  will 
not  be  allowed  to  come  into  the  suit  miless  he  explains  the  delay  or 
shows  that  it  is  necessary  in  order  to  protect  his  interest.^  After  a 
receiver  of  an  insolvent  corporation  has  been  appointed  at  the  in- 
stance of  a  creditor,  and  under  an  order  of  the  court  other  creditors 
have  proved  their  claims  in  such  suit,  the  court  lias  power  to  refuse 
to  discontinue  the  suit  at  the  instance  of  the  complainant  of  record.^ 
After  other  creditors  have  come  in  as  parties  plaintiif,  the  original 
plaintiff  cannot  dismiss  the  suit  except  with  their  consent.^  In  case 
the  suit  is  successful  and  property  or  money  is  recovered  back  by  the 
corporation,  the  complaining  stockholder  is  entitle^  to  have  his  costs 
and  attorney's  fees  paid  by  the  corporation.''     A  stockholder  who  re- 


with  the  complaining  stockholder  by 
paying  him  out  of  the  corporate  treas- 
ury, the  corporation  may  subsequently 
recover    back    the    money    so    paid. 
Erie   Ry.    r.    Vanderbilt,    5    Hun,    123 
(1875).     See   also   Derby  v.  Yale,   13 
Hun,    273     (1878).      The    stockholder 
who  sues  may  discontinue  or  go  on. 
Mattison  r.  Demarest,  1  Rob.   (N.  Y.) 
717     (1863).      Cf.      Thouron    v.    East 
Tennessee,  etc.  Ry.,  38  Fed.  Rep.  673 
(1889) ;  Innes  v.  Lansing,  7  Paige,  583 
(1839).     The   suit  stops   if  the   com- 
plaining stockholder  is  paid.     Scarth 
V.  Chadwick,  14  Jur.  300    (1850).     A 
debenture  holder  who  brings  suit  in 
behalf  of  himself  and  other  debenture 
holders    for    a    receiver    may    discon- 
tinue  at   his   pleasure,   even  after   a 
decree  and  the  appointment  of  a  re- 
ceiver, no  other  debenture  holder  hav- 
ing come  in.o  the  case,  such  decree 
being   different   from   an   administra- 
tion   decree   v/hich    directs    inquiries 
as  to  debts  and  also  directs  that  the 
assets  be  applied  "in  a  due  course  of 
administration."   Re   Alpha   Co.   Ltd., 
87  L.  T.  Rep.  646  (1903).     See  §    222, 
supra. 

1  Coltrane   v.    Templeton,    106    Fed. 
Rep.  370  (1901). 

2MarArdell  r.  Olcott,  62  N.  Y.  App. 
Div.  127    (1901). 


3  Johnson  v.  Miller,  96  Fed.  Rep.  271 
(1899). 

4  Belmont,  etc.  Co.  r.  Columbia, 
etc.  Co.,  46  Fed.  Rep.  336  (1891).  A 
stockholder  in  bringing  suit  for  a  re- 
ceiver cannot  discontinue  after  credit- 
ors have  intervened  and  proven  their 
claims  and  a  final  decree  rendered  and 
the  property  sold.  Culver,  etc.  Co.  v. 
Culver,  99  S.  W.  Rep.  391  (Ark.  1906). 
AVhere  other  stockholders  have  come 
into  the  suit  as  parties  complainant,  a 
settlement  made  with  the  stockholders 
who  filed  a  bill  is  not  binding  on  the 
other  stockholders  who  have  come  in, 
and  they  may  proceed  with  the  suit 
on  indemnifying  the  original  plain- 
tiffs against  further  costs  and  paying 
their  pro  rata  share  of  the  expenses 
already  incurred.  McAlpin  r.  Uni- 
versal, etc.  Co.,  57  Atl.  Rep.  418  (N.  J. 
1904).  A  settlement  with  the  com- 
plaining stockholder  and  his  agree- 
ment to  discontinue  may  not  amount 
to  a  discontinuance  if  another  stock- 
holder intervenes  before  actual  dis- 
continuance. Snyder  v.  De  Forest, 
etc.    Co.,    154    Fed.    Rep.    142    (1907). 

0  See  §  879,  infra.  A  corporation 
may  pay  the  expense  of  defending 
a  suit  brought  by  a  stockholder 
against  the  company  and  its  officers. 
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covers  a  fund  for  the  company  will  be  allowed  Lis  reasonable  attor- 
ney's fees  and  expenses,  but  stockholders  and  officers  who  resisted  the 
recovery  are  not  given  such  an  allowance,  although  defending  in  the 
name  of  the  company.^  Where  the  directors  on  the  demand  of  a 
stockholder  institute  a  suit  for  an  accounting,  the  stockholder  can- 
not then  institute  another  suit  in  the  courts  of  the  same  state  for  the 
same  purpose,  even  though  he  alleges  that  the  lirst  suit  will  not  be 
properly  conducted.^ 

Judgment  rendered  in  one  stockholder's  suit  is  a  bar  to  a  similar 
suit  by  another  stockliolder,  even  though  the  latter  commenced  his 
suit  before  judgment  was  rendered  in  the  former.^  A  stockholder 
may  institute  a  suit  although  there  is  already  one  pending  in  another 
court  at  the  instance  of  another  stockholder,  bearing  on  the  same  ques- 
tion, but  after  judgment  in  one  case  the  other  cases  may  be  stopped.* 

charging  the  latter  with  fraud,  where  185,  194   (1885).    A  stockholder's  suit 

such  suit   is  held   to  be  ungrounded,  in     a     state     court     does     not     pre- 

Figge    v.    Bergenthal,    130    Wis.    594  vent     a     similar     suit     in     the     fed- 

(1906).  eral  court.     Snyder  v.  De  Forest,  etc. 

iMcCourt     r.     Singers-Bigger,     145  Co.,    154    Fed.    Rep.    142     (1907).      A 

Fed.  Rep.  103  (1906).  stockholder  may   maintain   a  suit   in 

2  Gray  v.  South,  etc.  R.  R.,  43  S.  the  federal  court  to  enjoin  an  ultra 
Rep.   859    (Ala.   1907).  vires    act,    even    though    two    similar 

3  Willoughby  v.  Chicago,  etc.  Co.,  suits  are  pending  in  the  state  courts, 
50  N.  J.  Eq.  656  (1892).  A  judgment  all  of  the  suits  heing  in  personam, 
in  one  suit  instituted  by  stockholders  and  there  being  no  conflict  over  prop- 
is  a  bar  to  another  suit  by  other  stock-  erty  in  custodia  legis.  Consumers', 
holders  on  the  same  cause  of  action  etc.  Co.  r.  Quinby,  137  Fed.  Rep.  882 
based  on  the  same  facts.  Hearst  r.  Put-  (1905).  Where  the  corporation  is 
nam  Mining  Co.,  28  Utah,  184  (1904).  suing  :  \  the  state  court  a  non-resident 
Where  two  suits  for  the  same  pur-  stockholder  cannot  begin  suit  on  the 
pose,  one  by  a  stockholder  and  one  same  cause  of  action  in  the  federal 
by  the  corporation  itself,  are  pending  court.  Kemmerer  v.  Haggerty,  139 
in  different  states,  the  first  decision  Fed.  Rep.  693  (1905).  Where  a  suit 
will  be  followed  in  the  other  state,  al-  by  a  minority  director  is  pending,  a 
though  the  suit  in  the  latter  state  was  subsequent  suit  for  the  same  relief 
commenced  first,  unless  there  is  coUu-  and  in  the  same  court  by  a  stock- 
sion.  Memphis,  etc.  R.  R.  r.  Grayson,  holder  should  be  stayed  until  the  for- 
88  Ala.  572  (1889).  The  judgment  in  mer  is  tried.  Loewenstein  r.  Diamond, 
a  stockholders'  suit  constitutes  res  etc.  Co.,  94  N.  Y.  App.  Div.  383  (1904). 
judicata  and  prevents  another  suit  Where  a  stockholder's  suit  is  in- 
on  the  same  cause  of  action  by  the  stituted  in  the  federal  court  after  the 
corporation,  the  corporation  having  same  party  has  commenced  a  similar 
been  a  party  defendant  in  the  first  suit  in  the  state  court,  tne  federal 
suit  and  having  replied  and  adopted  court  will  await  the  decision  in  the 
the  allegations  of  the  plaintiff.  Mon-  state  court  before  proceeding.  Hen- 
tezuma,  etc.  Co.  v.  Dake,  16  Col.  App.  nessy  v.  Tacoma,  etc.  Co.,  129  Fed. 
139(1901).     See  also  §  839.  Rep.     40     (1904).       If    the     company 

i  Brinckerhoff  v.  Bostwick,  99  N.  Y.    has    instituted    a   suit    a   stockholder 
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After  judgment  is  entered  the  parties  for  whose  benefit  it  was  brought 
may  come  in  and  prove  their  claims  and  share  in  the  recovery,  but 
if  they  fail  to  do  so  they  are  barred  from  participation.^  Where  a 
creditor  brings  suit  in  behalf  of  himself  and  such  others  "as  would 

join  with  him"  to  hold  directors  of  an  insolvent  bank  liable  for  misap- 
propriation of  assets  and  compromised  the  suit,  a  creditor  who  did 

cannot.  Memphis  v.  Dean,  8  Wall.  64  legal  contract  was  made  cannot  sus- 
(1868);  Black  v.  Huggins,  2  Tenn.  tain  a  bill  in  equity  to  prevent  a 
Ch.  780  (1877).  See  also,  as  to  v^^ho  multiplicity  of  stockholders'  suits, 
may  be  a  complainant  herein.  Green's  Manhattan  Ry.  v.  New  York  Elev.  R. 
Brice,  Ultra  Vires  (2d  ed.),  649.  In  R.,  29  Hun,  309  (1883).  Although  a 
Dannmeyer  i\  Coleman,  11  Fed.  Rep.  creditor  has  brought  suit  in  behalf 
97  (1882),  the  court  queries  whether  of  himself  and  others,  yet  another 
each  stockholder  may  institute  a  sep-  creditor  may  institute  another  sim- 
arate  suit  herein.  Where  a  stock-  ilar  suit.  After  judgment  in  one,  the 
holder  or  those  acting  with  him  in-  other  ceases.  Innes  v.  Lansing,  7 
stitute  practically  the  same  suit  in  Paige,  583  (1839).  As  to  demurrer 
different  circuit  courts  of  the  United  on  the  ground  that  another  suit  is 
States  for  the  same  purpose,  namely,  pending  for  the  same  relief,  see  Zeb- 
the  enjoining  of  a  consolidation,  the  ley  v.  Farmers'  L.  &  T.  Co.,  139  N.  Y. 
court  where  the  bill  was  first  filed  will  461  (1893).  A  corporate  creditor's 
conduct  the  litigation,  and  in  the  suit  in  equity  in  behalf  of  himself  and 
other  circuits  the  courts  will  stay  the  all  others  to  enforce  the  stockholders' 
proceedings.  Dady  r.  Georgia,  etc.  Ry.,  statutory  liability  does  not,  even 
112  Fed.  Rep.  838  (1900).  Although  though  it  goes  to  a  decree,  prevent 
a  stockholder  may  bring  similar  suits  other  creditors  filing  a  subsequent 
in  courts  of  different  jurisdictions,  bill  for  the  same  purpose.  Palmer 
yet  the  defendant  may  apply  in  all  v.  Woods,  149  111.  146  (1894).  A  suit 
the  suits  instituted  after  the  first  pending  in  the  United  States  court 
suit,  and  ask  the  court  to  stay  pro-  brought  by  the  purchaser  of  municipal 
ceedings  or  refuse  to  permit  final  bonds  from  a  railroad  to  compel  the 
judgment  until  the  first  suit  has  been  state  treasurer  to  deliver  them,  the 
determined.  Mumford  r.  Ecuador,  corporation  being  made  a  party  de- 
etc.  Co.  50  Atl.  Rep.  476  (N.  J.  1901).  fendant,  does  not  prevent  the  state 
Where  in  a  stockholder's  suit  in  the  court  issuing  a  mandamus  at  the  in- 
federal  court  to  set  aside  a  sale  of  all  stance  of  the  municipality  to  have 
the  assets  of  the  company  to  another  such  bonds  delivered  up  by  the  state 
company  an  injunction  has  been  treasurer  for  cancellation.  People  v. 
denied  on  the  giving  of  a  bond,  an  State  Treasurer,  24  Mich.  468  (1872). 
injunction  will  not  be  granted  in  a  A  suit  brought  by  a  bondholder  in 
similar  suit  by  the  same  parties  in  behalf  of  himself  and  other  bond- 
the  state  court,  especially  where  the  holders  who  may  choose  to  join  with 
purchaser  is  outside  of  the  jurisdic-  him  does  not  make  the  judgment 
tion  of  the  court,  and  the  advantage  binding  on  those  who  do  not  join, 
to  the  complainant  will  be  small  as  Wabash  R.  R.  v.  Adelbert  College.  208 
compared  with  the  injury  to  the  de-  U.  S.  38   (1908). 

fendant.     Mumford    r.    Ecuador,    etc.  i  Hirshfeld    r.    Fitzgerald,    157    N. 

Co.,    50    Atl.    Rep.    476    (N.    J.    1901).  Y.  166  (1898). 
The  party  with  whom  the  alleged  11- 
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not  take  part  nor  make  himself  known  prior  to  the  compromise  is  not 
entitled  to  any  part  of  the  money  so  received.^ 

Where  the  company  itself  has  already  brought  suit  on  a  cause  of 
action  and  has  been  defeated,  a  stockholder  cannot  bring  suit  on  the 
same  cause  of  action  on  behalf  of  the  corporation,  even  though  the 
former  case  was  decided  in  another  state.-  Even  after  trial,  how- 
ever, the  court  in  its  decree  may  dismiss  a  bill  without  prejudice.^ 
In  a  creditor's  suit  attacking  a  mortgage,  the  suit  being  for  himself 
and  other  creditors,  there  being  no  fund  to  pay  |-he  expense  of  litiga- 
tion, the  court  may  require  parties  coming  in  to  contribute  towards 
such  expense  or  else  be  excluded  from  the  suit.*  Where  the  court 
authorizes  the  receiver  to  sue  promoters  for  secret  profits,  the  pro- 
ceeds of  the  suit  to  belong  to  the  creditors  who  agree  to  pay  the  ex- 
penses, costs,  etc.,  a  creditor  who  delays  taking  part  until  it  is  evident 
that  a  large  sum  will  be  recovered,  will  not  be  allowed  to  come  into 
such  suit.^  A  stockholder,  who  intervenes  and  becomes  also  a  party 
plaintiff,  is  entitled  to  the  same  rights  as  the  original  plaintiff,  but  if 
they  disagree  as  to  bringing  in  an  additional  party  defendant,  the 
court  may  require  the  one  wishing  to  bring  in  such  additional  party 
to  give  security  for  costs  as  regards  such  additional  party.^  Where 
the  board  of  directors  has  been  changed  and  the  new  board  proposes  to 
dismiss  a  pending  suit,  the  court  may  allow  minority  stockholders, 
who  originally  caused  the  directors  to  commence  the  suit,  to  file  a 
supplemental  bill  setting  forth  all  the  facts  and  to  continue  the  suit  at 
their  own  expense.'^ 

§  749.  No  contribution  among  the  directors.— 1^0  contribution  can 
be  enforced  among  directors  guilty  of  a  breach  of  trust  for  which  a 
part  are  held  liable.^      Directors  who  have  been  obliged  to  repay 

1  Niccolls  V.  Rice,  147  Cal.'  633  cost  and  expenses  of  such  suit,  the 
(1905).  suit    being   against   the   stockholders, 

2  Quoted  and  approved  in  Smith  the  defendants  cannot  defend  on  the 
V.  Bulkley,  18  Col.  App.  227  (1902);  ground  that  some  of  the  creditors  pur- 
Alexander  V.  Donohoe,  68  Hun,  131  chased  their  claims  for  the  sole  pur- 
(1893);  aff'd,  143  N.  Y.  203  (1894).  pose  of  coming  in  under  such  order  of 
A  stockholder  cannot  maintain  a  suit  the  court.  Central  T.  Co.  r.  East 
in  a  matter  which  has  been  adjudi-  Tennessee,  etc.  Co.,  116  Fed.  Rep.  743 
cated    against   the   corporation   itself.  (1902). 

Buck  V.  Massie,   109  La.  776    (1901).  5  McEwan  w.  Harriman,  etc.  Co.,  138 

sEbner  v.  Zimmerly,  118  Fed.  Rep.  Fed.  Rep.  797   (1905). 

818  (1902).  cWeed     r.    First    Nat.     Bank,     117 

4  Chick    r.    Northwestern,    etc.    Co.,  N.  Y.  App.  Div.  340  (1907). 

118  Fed.  Rep.  933   (1895).    Where  the  7  Eagle  Iron  Co.  v.  Colyar,  156  Fed. 

receiver    is    auihorized    to    commence  Rep.  954   (1907). 

suit  for  the  benefit  of  such  creditors  s  Wilkinson   v.  Dodd,   40   N.   J.   Eq. 

as  come  in  and  give  security  for  the  123  (1885);  Ervin  v.  Oregon,  etc.  Nav. 
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money  which  they  aud  otlicrs  received  for  turning  over  the  assets  of 
the  company  to  another  company,  they  having  no  interest  which 
could  legally  be  the  subjexit  of  such  sale,  cannot  recover  back  from 
such  other  persons  the  amount  paid  by  the  latter.  There  can  be  no 
contribution  among  joint  tort-feasors.^  A  director  cannot  claim  a 
set-off,^  or  bankruptcy,  where  he  has  been  guilty  of  fraud.^ 

B.  SUITS  BY  OK  AGAINST  THE  CORPORATION  IN  GENERAL SERVICE  AND 

JURISDICTION. 

§  750.  The  discretion  of  the  directors  in  refusing  to  institute  or 
to  defend  an  action  involving  corporate  interests  is  not  generally  in- 
terfered with  —  Intervention  by  stockholders. — It  frequently  hap- 
pens that  the  corporation  has  a  cause  of  action  against  a  third  party 
which  the  directors  think  best  not  to  press,  or  that  the  corporation 
is  sued  and  the  directors  think  best  not  to  defend,  or,  where  an  action 
is  pending,  the  directors  decide  to  compromise  the  matter.  The  judg- 
ment of  the  directors  may,  in  the  opinion  of  a  stockholder,  be  er- 
roneous, and  yet  it  cannot  be  controlled  or  changed  by  the  stockhold- 
ers except  by  refusing  to  re-elect  the  directors  io  office.  The  stock- 
holder cannot  go  into  court  and  attempt  to  change  the  policy  of  the 
directors  as  regard  the  management  of  the  suit.'*  A  stockholder  can- 
Co.,  20  Fed.  Rep.  577  (1884);  Peck  i  Gilbert  v.  Finch,  173  N.  Y.  455 
V.  Ellis,  2  Johns.  Ch.  131  (1816).  (1903).  Where  a  treasurer,  who  is 
See  Power  v.  O'Conner,  19  W.  R.  923  also  a  director,  has  divided  among  the 
(1871).  In  Lingard  r.  Bromlej%  1  Ves.  stockholders,  in  violation  of  the  stat- 
&  B.  114  (1812),  contribution  was  en-  ute,  the  corporate  funds  of  an  insolv- 
forced  between  assignees  in  bank-  ent  corporation,  and  is  afterwards 
ruptcy,  one  of  whom  had  improperly  held  liable  to  creditors,  he  cannot 
paid  a  loss  with  the  concurrence  of  have  contribution  from  the  other  dl- 
the  others.  In  Ramskill  v.  Edwards,  Tectors,  even  though  they  took  part 
L.  R.  31  Ch.  D.  100  (1885),  oontribu-  in  the  division.  Sharp  r.  Call,  69 
tion  was  enforced  against  a  director  Neb.  72  (1903).  As  to  contribution 
who  subsequently  ratified  an  unau-  among  directors  under  the  English 
thorized  loan  which  another  director  statute,  see  Shepheard  v.  Bray,  95  L. 
made  and  was  held  responsible  for.  T.  Rep.  414  (1906),  reversed  by  con- 
An  executor  of  a  deceased  director  sent  in  97  L.  T.  Rep.  729  (1907). 
was  also  held  liable.  A  director  who  2  Re  Anglo-French  Co-op.  Soc.,  L. 
objects  and  protests  is  not  liable.  In  R.  21  Ch.  D.  492  (1882). 
the  case  Gaither  v.  Bauernschmidt,  3  Emma  Min.  Co.  v.  Grant,  L.  R.  17 
69  Atl.  Rep.  425  (Md.  1908),  the  court  Ch.  D.  122  (1880). 
held  that  contribution  between  the  4  These  principles  of  law  follow 
directors  in  a  receiver's  suit  to  hold  necessarily  from  the  fact  that  the 
them  liable  for  illegal  dividends  and  management  and  policy  of  the  corpo- 
illegal  loans  and  other  wrongful  acts  ration  are  determined  and  controlled 
might  be  enforced  in  the  same  suit  in  by  the  directors  and  not  by  the  stock- 
equity,  holders.     The  only  cases  wherein  the 
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not  control  the  discretion  of  directors  as  to  whether  to  bring  a  suit 
or  not.^  A  stockholder  cannot  bring  a  suit  to  recover  for  goods  sold 
by  the  corporation.  The  corporation  is  the  j^roper  party  to  sue.^  In 
general,  a  corporation  represents  and  binds  the  stockholders  in  bring- 
ing and  defending  suits  which  involve  the  rights  and  obligations  of 
the  corporation,  and  binds  them  as  fully  as  in  the  making  of  con- 
tracts.^ 


stockholders  may  interfere  are  cases 
where  the  directors  are  guilty  of 
fraud,  ultra  vires  acts  or  gross  negli- 
gence in  protecting  the  corporate  in- 
terests. 

"There  may  be  claims  against  di- 
rectors; there  may  be  claims  against 
officers;  there  may  be  claims  against 
debtors;  there  may  be  a  variety  of 
things  which  a  company  may  well  be 
entitled  to  complain  of,  but  which, 
as  a  matter  of  good  sense,  they  do 
not  think  it  right  to  make  the  sub- 
ject of  litigation;  and  it  is  the  com- 
pany, as  a  company,  which  has  to  de- 
termine whether  it  will  make  any- 
thing that  is  wrong  to  the  company 
a  subject-matter  of  litigation,  or 
whether  it  will  take  steps  itself  to 
prevent  the  wrong  from  being  done." 
MacDougall  r.  Gardiner,  L.  R.  1  Ch. 
D.  13  (1S75).  See  also  15  Fed.  Rep. 
360,  note.  Even  a  majority  of  the 
stockholders  cannot  go  into  court  and 
have  appeals  dismissed  where  the  di- 
rectors order  them  to  be  continued. 
Railway  Co.  v.  Ailing,  99  U.  S.  463 
(1878).  "Questions  of  policy  of  man- 
agement, of  expediency  of  contracts  or 
action,  of  adequacy  of  consideration 
not  grossly  disproportionate,  of  lawful 
appropriation  of  corporate  funds  to 
advance  corporate  interests,  are  left 
solely  to  the  honest  decision  of  the 
directors,  if  their  powers  are  without 
limitation  and  free  from  restraint. 
To  hold  otherwise  would  be  to  sub- 
stitute the  judgment  and  discretion  of 
others  in  the  place  of  those  deter- 
mined on  by  the  scheme  of  incorpo- 
ration." Ellerman  v.  Chicago  Junc- 
tion, etc.  Co.,  49  N.  J.  Eq.  217  (1891). 
The  discretion  of  the  directors  cannot 


be  questioned  by  the  stockholders. 
Edison  v.  Edison  United  Phonograph 
Co.,  52  N.  J.  Eq.  620  (1894).  Even 
though  the  holders  of  a  majority  of 
the  stock  are  opposed  to  the  board  of 
directors,  yet  the  former  cannot 
obtain  an  injunction  against  the  board 
of  directors  selling  treasury  stock. 
Gillette  v.  Noyes,  92  N.  Y.  App.  Div. 
313  (1904).  A  receiver  will  not  be 
appointed  at  the  instance  of  a  stock- 
holder for  the  purpose  of  bringing 
suits  which  the  corporation  should 
bring.  Hallenborg  v.  Cobre,  etc.  Co., 
8  Ariz.  329  (1904).  Creditors  cannot 
object  that  the  corporation  has  not  set 
up  the  statute  of  limitations  to  other 
claims,  where  there  is  no  proof  that 
the  creditors  will  not  be  paid  in  full. 
Dozier  i\  Arkadelphia,  etc.  Mills,  71 
Ark.  407  (1903).  See  also  §684, 
supra. 

1  Dickermann  r.  Northern  T.  Co., 
176  U.  S.  181,  188,  193  (1900),  citing 
the  above  text;  La  Grange  v.  State 
Treasurer,  24  Mich.  468  (1872). 

2  Cutshaw  r.  Fargo,  8  Ind.  App.  691 
(1893).  Stockholders  cannot  bring 
suit  in  behalf  of  the  company  to  set 
aside  a  deed  on  the  ground  that  the 
directors  neglect  to  bring  the  suit, 
where  the  matter  in  dispute  is  being 
litigated  in  another  form.  Bissell  v. 
Taylor,  7  Wash.  324   (1893). 

3  Farnum  r.  Ballard,  etc.  Shop,  66 
Mass.  507  (1853);  Oglesby  v.  Attrill, 
105  U.  S.  605  (1881);  Came  v.  Brig- 
ham,  39  Me.  35  (1854);  Lane  v.  Wey- 
mouth School  Dist.,  51  Mass.  462 
(1845);  Graham  r.  Boston,  etc.  R.  R., 
118  U.  S.  161  (1886),  aff'g  14  Fed.  Rep. 
753  (1883).  It  has  been  held  that  the 
minority  bringing  suit  against  a  third, 
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Thus,  it  is  not  for  tlie  stocklioldcr  to  take  out  an  appeal  or  cer- 
tiorari which  the  corporation  docs  not  take  out;^  nor  bring  an  ac- 
tion against  other  corporate  agents  for  injury  and  loss  to  the  cor- 
poration.^ The  great  case  of  Dodge  v.  Woolsey,^  however,  was  on  the 
very  jwint  now  under  discussion,  and  it  was  decided  under  the  facts 
of  that  case,  where  the  corporation  refused  to  defend  itself  against 
an  illegal  tax,  that  a  stockholder  of  the  corporation  might  do  tliat 
which  the  corporation  should  have  done."*  A  stockholder  cannot  main- 
tain an  action  at  law  against  outside  parties  for  conspiracy  to  injure 
and  ruin  the  corporation.^ 


person  to  enforce  a  right  which  the 
corporation  ought  to  enforce  must 
make  the  corporate  officers  co-defend- 
ants. Slattery  v.  St.  Louis,  etc.  Co., 
91  Mo.  217  (1886).  But  see  §738, 
supra.  A  stockholder  cannot  appeal 
from  a  decree  against  the  company. 
Ex  parte  Cutting,  94  U.  S.  14  (1876). 
Stockholders  are  not  entitled  to  notice 
of  the  suit.  Peirce  r.  Somersworth, 
10  N.  H.  369  (1839).  A  corporation 
represents  the  stockholders  in  bring- 
ing or  defending  suits.  Gunderson  r. 
Illinois  Trust  &  Savings  Bank,  100  111. 
App.  Rep.  461  (1902).  Where  a  stock- 
holder transfers  stock  to  another  per- 
son for  the  benefit  of  the  company,  he 
cannot  call  the  latter  to  account  or  en- 
force the  agreement,  inasmuch  as  the 
company  has  the  beneficial  interest, 
although  he  might  maintain  a  suit  in 
behalf  of  the  company  if  it  declined 
to  sue.  Parmenter  r.  Romans,  125  N. 
Y.  App.  Div.  399   (1908). 

1  Silk  Mfg.  Co.  r.  Campbell,  27  N. 
J.  L.  539  (1859).  Under  the  Lou- 
isiana statute  a  stockholder  may  ap- 
r.3al  from  a  judgment  against  the 
corporation.  Massie  r.  Louque,  109 
La.  769  (1901).  Even  though  the 
coporation  fails  to  perfect  an  appeal 
by  filing  a  bond,  yet  a  stockholder 
cannot  take  such  appeal.  White,  etc. 
€o.  r.  Union,  etc.  Co.,  83  N.  E.  Rep. 
540  (111.  1907).  Under  the  statute  of 
Ohio  a  stockholder  may  sometimes 
appeal  where  the  corporation  does  not. 
Henry  r.  Jeanes,  47  Ohio  St.  116 
(1890).    A  stockholder  has  no  right  to 
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take  an  appeal  from  a  decree  against 
the  corporation.  Chicago,  etc.  R.  R.  r. 
Northern  Trust  Co.,  90  111.  App.  60 
(1899). 

2  Forbes  v.  Whitlock,  3  Edw.  Ch. 
446  (1841).  See  also  Quincy  r.  Steel, 
120  U.  S.  241  (1887). 

3  18  How.  331,  345  (1855),  where 
the  court  said:  "Now,  in  our  view,  the 
refusal  upon  the  part  of  the  directors, 
by  their  own  showing,  partakes  more 
of  disregard  of  duty  than  of  an  error 
of  judgment.  It  was  a  non-perform- 
ance of  a  confessed  official  obligation, 
amounting  to  what  the  law  considers 
a  breach  of  trust,  though  it  may 
not  involve  intentional  moral  de- 
linquency." See  also  Memphis,  etc. 
Co.  r.  Williamson,  9  Heisk.  (Tenn.) 
314  (1872),  where  suit  was  brought 
on  the  bond  which  the  plaintiff  in 
Memphis  r.  Dean,  8  Wall.  64  (1868), 
gave  in  obtaining  an  injunction.  Cf. 
Corbus  V.  Alaska,  etc.  Co.,  187  U.  S. 
455  (1903).  Where  a  purchaser  at 
tax  sale  is  about  to  remove  the  corpo- 
rate property  and  the  officers  do  not 
act,  the  stockholders  may  maintain 
a  bill  in  equity  to  enjoin  the  removal 
of  the  property  and  no  request  to  the 
directors  is  necessary.  Starr  r.  Shep- 
ard,  145  Mich.  302   (1906). 

4  See  also  Park  r.  Petroleum  Co., 
25  W.  Va.  108  (1884)  ;  s.  c,  26  W.  Va. 
486    (1885). 

5  Converse  r.  United  States,  etc.  Co., 
185  Mass.  422  (1904).  A  manager 
who  is  forced  to  resign  and  sell  his 
stock  because  the  corporation  has 
1 


750.] 


PARTIES;   PLEADINGS,   ETC. 


[CH.  XLV. 


It  is  within  the  power  of  tlie  directors  to  compromise  a  pending 
lawsuit  by  or  against  the  corporation,  and  a  stockholder  cannot  con- 
trol the  directors'  decision.^  After  the  receiver,  in  accordance  with 
an  order  of  tlie  court,  settles  with  the  directors  claims  against  them 
for  breaches  of  trust,  a  stockholder  cannot  maintain  a  suit  for  such 
breaches  of  trust.^  Even  though  a  contract  is  of  doubtful  validity, 
the  corporation  may  compromise  the  claim. 


In  England  it  has 


been  defrauded  by  other  parties,  can- 
not hold  such  other  parties  liable  for 
the  depreciation  in  the  value  of  the 
stock  or  for  his  proportion  of  the 
amount  out  of  which  they  had  de- 
frauded the  corporation,  nor  for  dam- 
ages from  his  enforced  resignation 
and  injury  to  reputation.  Ninneman 
V.  Fox,  43  Wash.  43  (1906).  Where  a 
promoter  causes  the  stockholders  in 
various  electric  companies  to  turn 
in  their  stock  to  a  new  corporation 
in  exchange  for  bonds  of  the  latter, 
and  also  gives  to  such  stockholders 
the  right  to  purchase,  at  $30  a  share, 
stock  in  the  latter,  a  stockholder  who 
has  done  so  and  then  discovers  that 
the  promoter  has  made  $20,000,000 
profit  in  stock  of  the  new  company, 
he  may  bring  suit  to  compel  the  pro- 
moter to  turn  over  the  profit  to  the 
corporation  and  may  join  the  new 
corporation  as  a  party  defendant.  It 
is  no  defense  that  the  board  of  di- 
rectors of  the  latter  thinks  it  inex- 
pedient that  fie  suit  be  brought. 
Groel  V.  United  States,  etc.  Co.,  70  N. 
J.  616  (1905).  The  court  said  (p. 
1064):  "The  authorities  hold  that 
it  is  a  matter  of  discretion  in  the 
court  whether  to  permit  a  suit  to  be 
brought  by  a  stockholder  on  behalf 
of  his  corporation,  and  that  the  court 
will  exercise  its  discretion,  having  in 
view  the  circumstances  of  the  parties, 
their  relationships  to  each  other  and 
to  the  cause  of  action,  the  refusal  to 
sue,"  etc. 

1  "It  cannot  be  contended  that  the 
directors  of  a  corporation  do  not  pos- 
sess authority,  acting  in  good  faith 
and  in  the  exercise  of  their  best  judg- 
jnent,  to  settle  a  pending  action,  or 
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that  the  settlement  is  not  binding  on 
their  stockholders,  even  though  it  may 
subsequently  appear  that  they  failed 
to  secure  the  best  terms  to  which  the 
corporation  might  have  been  entitled." 
Donohoe  r.  Mariposa,  etc.  Co.,  66  Cal. 
317,  319  (1885).  See  also  Shawhan  v. 
Zinn,  79  Ky.  300  (1881).  The  board 
of  directors  may  compromise  claims 
and  lawsuits.  New  Albany  v.  Burke, 
11  Wall.  96  (1870);  First  Nat.  Bank 
V.  National  Exch.  Bank,  92  U.  S.  122 
(1875),  aff'g  39  Md.  600;  Pneumatic 
Gas  Co.  r.  Berry,  113  U.  S.  322 
(1885);  Frankfort  Bank  v.  Johnson, 
24  Me.  490  (1844) ;  Seeley  v.  San  Jose, 
etc.  Co.,  59  Cal.  22  (1881).  The  sure- 
ties of  a  corporate  treasurer  are  lia- 
ble for  a  deficiency  existing  after  the 
compromise  by  the  corporation  of  a 
claim  which  the  treasurer  illegally 
created.  Goodyear,  etc.  Co.  i\  Caduc, 
144  Mass.  85  (1887).  Directors  of  an 
insurance  company  who  use  its  money 
to  procure  the  resignations  of  the  di- 
rectors of  another  insurance  company 
and  a  substitution  of  new  directors 
are  personally  liable  for  money  so 
expended,  and  the  fact  that  parties 
receiving  the  money  had  repaid  a  por- 
tion of  it  by  way  of  compromise  Is 
no  bar  to  such  suit  for  the  balance. 
A  release  by  the  board  of  directors  is 
no  defense.  Gilbert  t\  Finch,  72  N. 
Y.  App.  Div.  38  (1902) ;  aff'd,  173  N.  Y. 
455. 

2  Craig  V.  James,  71  N.  Y.  App.  Div. 
238  (1902). 

3  Farmers',  etc.  Co.  v.  Meese,  49 
Neb.  861  (1896).  An  adjustment  of  a 
claim  by  the  board  of  directors  is 
binding  on  the  stockholders  unless 
fraud  and  bad  faith  are  shown.  Cham- 
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been  held  that  oven  though  a  railroad  is  giving  a  lower  rate  to  ono 
customer  than  to  another,  yet  a  stockholder  ciuinot  maintain  a  suit 
of  injunction  to  com})el  the  party  to  pay  what  he  should  have  paid. 
AMiile  the  act  is  illegal  it  is  not  idtm  vires,  and,  as  to  the  illegal  act, 
it  is  for  the  corporation  to  decide  whether  or  not  it  will  suc.^  A  stock- 
holder cannot  sue  to  enjoin  a  person  from  slandering  the  title  of 
proi^erty  belonging  to  the  corporation.^  But  a  stockholder  in  a  rail- 
road company  may  file  a  bill  to  enjoin  an  unreasonable  reduction  of 
the  rates  made  by  act  of  the  legislature ;  ^  and  a  stockholder  may  en- 
join his  company  from  paying  an  illegal  income  tax.'*  A  stockholder 
may  enjoin  a  rival  company  from  appropriating  the  right  of  way  and 
property  of  his  own  company,  where  a  majority  of  the  directors  of  the 
latter  are  allowing  these  acts  to  be  done.^  A  stockholder  may  bring 
suit  in  behalf  of  the  corporation  to  compel  the  president  to  pay  his 
subscription,  where  the  president  is  in  control  of  the  company  and 
refuses  to  pay  such  subscription.^ 

It  has  been  held  that  a  stockholder  may  bring  suit  on  behalf  of  the 
corporation  to  remove  a  cloud  from  the  corporate  title  to  real  estate,'' 
and  that  a  stockholder  may  sue  for  the  corporation  to  compel  delin- 

Midland    Ry.,    [1902] 


bers  r.  Chambers,  etc.  Co.,  185  Pa.  St. 
105  (189S).  Where  the  bonds  of  a 
lessor  railroad  become  due  before  the 
lease  expires,  and  they  may  be  re- 
funded at  a  low  rate  of  interest,  and 
a  bona  fide  controversy  arises  as  to 
who  is  entitled  to  the  saving,  and  a 
compromise  is  effected  and  approved 
by  a  majority  in  interest  of  the  stock- 
holders at  a  meeting  called  for  that 
purpose,  the  fact  that  a  majority  of 
the  directors  of  the  lessor  are  also 
directors  of  the  lessee  does  not  invali- 
date the  compromise  if  there  was  no 
actual  fraud.  Continental  Ins.  Co.  v. 
N.  Y.  etc.  R.  R.,  103  N.  Y.  App.  Div. 
282  (1905) ;  aff'd,  185  N.  Y.  225.  Where 
a  corporation  brought  suit  against  a 
pi'omoter  for  fraud  and  has  failed,  and 
a  contract  is  then  made  by  which  all 
the  stockholders  are  given  an  oppor- 
tunity to  sell  their  stock  to  the  pro- 
moter, and  the  board  of  directoi"S 
ratified  the  contract  and  agreed  to 
stop  all  litigation,  a  dissenting  stock- 
holder cannot  have  the  contract  set 
aside  for  fraud,  even  though  by  the 
contract  the  president  is  paid  for 
his  services.  Hallenborg  r.  Cobre,  etc. 
Co.,  200  U.  9.  239   (1906). 
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1  Anderson 
1  Ch.  369. 

2  Langdon  v.  Hillside,  etc.  Co.,  41 
Fed.  Rep.  609  (1890). 

3  Smyth  V.  Ames,  169  U.  S.  466 
(1898). 

4  Pollock  V.  Farmers'  L.  &  T.  Oo., 
157  U.  S.  429  (1895);  s.  c,  158  U.  S. 
601. 

5  Weidenffld  v.  Sugar  Run  R.  R.,  48 
Fed.  Rep.  615  (1892).  Robinson  r. 
New  York,  etc.  Ry.,  123  N.  Y.  App. 
Div.  339   (1908). 

6  No  request  to  directors  is  nec- 
essary in  such  a  case.  Knoop  r. 
Bohmrich,  49  N.  J.  Eq.  82  (1891). 
If  a  trustee  who  holds  land  for  the 
benefit  of  a  corporation  commits  a 
breach  of  trust,  any  stockholder  may 
cause  him  to  be  removed.  Fisk  r. 
Patton,  7  Utah,  399  (1891).  The  presi- 
dent may  institute  a  suit  to  compel 
a  majority  of  the  board  of  directors 
to  account  for  fraud,  even  thou2:h 
they  are  opposed  to  the  suit.  Recamier 
Mfg.  Co.  V.  Seymour,  5  N.  Y.  Supp. 
648  (1889). 

T  Baldwin  v.  Canfield,  26  Minn.  43, 
56  (1879). 
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quent  stockholders  to  pay  in  tlieir  unpaid  subscription.^  In  one  case 
it  has  been  held  that  where  there  is  a  controversy  among  the  stock- 
holders as  to  how  many  directors  one  of  the  stockholders — a  munici- 
pality— is  entitled  to,  a  stockholder  may  file  a  bill  to  settle  it,  since 
the  corporation  is  not  bound  to  decide  or  test  the  matter.^  "A  stock- 
holder of  a  corporation  is  so  far  a  privy  to  a  judgment  against  the 
corporation  that  he  cannot  attack  the  judgment  in  any  collateral  pro- 
ceedino-."  ^  By  reason  of  this  principle  of  law  and  the  further  fact 
that  a  multiplicity  of  suits  should  be  avoided,  the  courts  will,  in  some 
instances,  allow  a  stockholder  to  intervene  in  a  suit  brought  by  or 
against  the  corporation  and  thus  enable  him  to  assist  and  protect  the 
corporate  interest  in  such  suit.  This  subject,  however,  is  considered 
elsewhere.*  Where  the  corporation  fraudulently  does  not  defend,  the 
remedy  of  a  stockholder  is  not  to  appear  and  defend  in  the  name  of 
the  corporation,  but  to  intervene  and  defend  in  his  own  name.^  Where 
there  is  no  officer  or  agent  to  defend  in  behalf  of  the  corporation,  a 
stockholder  wall  be  allowed  to  defend.^  A  stockholder  will  be  al- 
lowed to  intervene  and  object  to  a  reckless  sale  of  the  property  of  an 
insolvent  corporation  by  the  receiver  thereof,  where  the  corporation 
itself  is  not  protecting  the  interests  of  the  stockholder.'^  A  stock- 
holder will  be  allowed  to  intervene  and  defend  a  suit  pending  against 
the  corporation  on  a  note  where  he  alleges  that  the  note  is  fraudulent, 
and  the  directors,  by  a  conspiracy,  do  not  intend  to  defend.^  Stock- 
holders will  be  allow^ed  to  intervene  and  defend  in  the  name  of  the 

1  Wallworth  v.   Holt,    4   Myl.   &   C.  erty   on    the   ground   that   the   corpo- 
619    (1840).  rate  property  was  not  subject  to  ex- 

2  Wheeling  v.  Baltimore,  1  Hughes,  ecution,  inasmuch  as  stockholders  are 
90   (1862);   s.  c,  29  Fed.  Cas.  914.  bound     by     judgments     against     the 

3  National   Foundry,   etc.   Works   r.  corporation.     Verner   v.    Simpson,    68 
Oconto     Water     Co.,     68     Fed.     Rep.  s.  C.  459  (1904). 

1006  (1895).  See  also  §  209,  s«pro.  -i  See  §  848,  tn/m. 
Pledgees  of  stock  are  not  in  any  5  Cornell  v.  Sims,  111  Ga.  828 
sense  creditors  of  the  corporation,  and  (1900),  47  S.  Rep.  286. 
are  bound  by  judgments  against  the  c  Doak  v.  Stahlman,  58  S.  W.  Rep. 
corporation  the  same  as  stockholders.  741  (Tenn.  1899).  A  stockholder  may 
Farmers'  Bank,  etc.  v.  Ohio  River,  intervene  to  vacate  a  foreclosure 
etc.  Co.,  108  Ky.  447  (1900).  A  judg-  decree  entered  on  consent  of  the 
ment  in  a  suit  between  the  corpora-  president  without  authority,  where 
tion  and  the  president  which  fixes  his  there  is  no  board  of  directors  to  de- 
liability  is  not  binding  on  stockhold-  fend.  Frederick  Milling  Co.  ?\  Fred- 
ers  in  a  suit  to  adjust  equities  among  erick,  etc.  Co.,  106  N.  W.  Rep.  298 
the     stockholders     on     winding     up.  (S.  Dak.  1906). 

Gund   r.  Ballard,  103  N.  W.  Rep.  309  7  State  v.  Holmes,  60  Neb.  39  (1900). 

(Neb.    1905).      A   stockholder   cannot  s  Majors    v.    Taussig,    20    Colo.    44 

prevent    a    judgment    creditor    of    a  (1894). 
corporation  levying  on  corporate  prop- 
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company  wlicre  tlicy  show  that  the  officers  are  wrongfully  refusing 
to  make  a  valid  defense,  which  is  set  forth  in  the  papers.^  There  is 
no  appeal  in  the  federal  court  from  an  order  denying  the  petition  of 
a  bondholder  to  intervene.^ 

A\lierc  a  suit  is  brought  against  a  corporation  for  the  benefit  of 
the  president  and  a  majority  of  the  board  of  directors,  and  no  an- 
swer is  interposed,  a  stockholder  will  be  allowed  to  intervene  and  de- 
fend without  requesting  the  officers  to  make  the  defense.^  A  receiver 
cannot  have  a  judgment  at  law  set  aside  on  the  ground  that  it  was 
obtained  by  collusion.     His  remedy  is  in  equity.'* 

The  rule  which  ordinarily  prevents  a  stockholder  from  instituting 
or  defending  a  suit  against  third  persons  herein  is  clearly  to  be  dis- 
tinguished from  all  other  classes  of  actions  treated  of  in  the  fourth 
part  of  this  work.  The  actions  now  being  considered  are  those  which 
exist  for  or  against  the  corporation  in  a  multitude  of  cases,  and  which 
are  of  daily  occurrence  to  all  great  corporations.  They  are  actions 
not  involving  frauds  or  ultra  vires  acts  of  the  directors,  but  involve  at 
the  most  only  a  neglect  of  the  directors  to  begin  or  defend  suits. 

There  is  a  class  of  cases  which  are  midway  between  these  two 
classes.  This  third  class  involves  a  neglect  of  the  directors  to  de- 
fend a  suit  against  the  corporation,  and  the  further  fact  that  the  de- 
fense is  not  made  on  account  of  the  fraud  and  collusion  of  the  direc- 
tors with  the  complainants  in  the  suit.  This  generally  happens  in 
foreclosures  of  mortgages  on  the  property  of  the  corporation,  a  sub- 
ject which  is  considered  elsewhere.^ 

1  Fitzwater  v.  National  Bank,  etc.  liable  on  the  stock,  no  fraud  being 
62  Kan.  163  (1900).  Even  though  shown.  Meyer  v.  Bristol,  etc.  Co.,  163 
the  corporate  property  is  sold  on  an  Mo.  59  (1901).  Even  though  the  vice- 
execution  obtained  in  a  suit  against  president  and  general  manager,  who 
the  corporation,  yet  the  stockholders  is  being  sued  by  the  corporation  for 
cannot  make  a  motion  in  such  suit  converting  its  funds,  obtains  control 
to  set  aside  the  sale  unless  it  is  made  and  intends  to  dismiss  the  suit,  the 
to  appear  that  the  corporate  officers  minority  stockholders  cannot  inter- 
have  been  wilfully  and  fraudulently  vene  unless  they  allege  facts  that 
neglectful.  Home,  etc.  Co.  r.  McKib-  would  sustain  a  suit  brought  by  them, 
ben,  60  Kan.  387  (1899).  Stockhold-  Ainsworth  v.  Evans,  80  Pac.  Rep.  344 
ers  will  not  be  allowed  to  intervene  in  (Ariz.  1905). 

a  suit  brought  by  a  creditor  against  2  Land,  etc.  Co.  v.  Tatnall,  132  Fed. 

the    corporation    itself,    even    though  Rep.  305  (1904). 

they  wish  to  set  up  the  statute  of  limi-  3  Shively   v.   Eureka,   etc.    Co.,    129 

tations,  and  even  though  the  directors  Cal.  293   (1900). 

had  directed  the  company's  lawyer  to  4  Woodward  r.  Arlington,  etc.  Co.,  2 

admit  the  allegations  of  the  complain-  Pen.    (Del.)    188    (1899). 

ant,  and  even  though  the  company  is  5  See  §  848,  infra. 
insolvent,    and    the    stockholders    are 
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§  751.  Suits  by  and  against  corporations  must  be  in  corporate 
name. — It  is  stated  by  Blackstone  that  one  of  the  distinguishing 
features  of  a  corporation  is  that  it  may  sue  and  be  sued  in  its  cor- 
porate name.  This  is  an  elementary  principle  of  law.  Consequently, 
the  stockhalders  are  not  to  be  made  parties  in  suits  against  the  cor- 
poration.^ Moreover,  a  suit  by  or  against  the  corporation  must  be 
by  or  against  it  in  its  corporate  name,  and  not  in  the  names  of  its 
officers.-     A  judgment  against  a  partnershij)  sued  as  a  corporation 


1  Kelley  v.  Mississippi  Cent.  R.  R.,  1 
Fed.  Rep.  564  (1880).  In  a  suit  by 
a  corporation  to  obtain  property,  in 
accordance  with  a  contract,  a  trustee 
who  is  holding  all  the  stock  for  the 
benefit  of  the  stockholders  is  not  a 
proper  party.  Havana,  etc.  Ry.  v.  Ce- 
ballos,  49  N.  Y.  App.  Div.  263  (1900). 
In  Ohio  a  person  litigating  with  a 
corporation  may  have  a  change  of 
venue  when  the  corporation  has  more 
than  fifty  stockholders  at  its  princi- 
pal office  in  the  county  where  the  liti- 
gation is  pending,  if  the  party  swears 
that  he  does  not  think  he  can  obtain 
a  fair  and  impartial  trial  in  that 
county,  and  five  credible  persons  re- 
siding in  the  county  sustain  his  appli- 
cation. Snell  V.  Cincinnati,  etc.  Ry. 
60  Ohio  St.  256  (1899).  Even  though 
suit  is  brought  in  the  name  of  all 
the  stockholders  instead  of  the  corpo- 
ration, the  corporation  may  be  sub- 
stituted by  amendment.  Hackett  v. 
Van  Frank,  119  Mo.  App.  648   (1906). 

2  An  action  against  an  individual, 
"president  of  the,"  etc.,  is  not  a  suit 
against  the  corporation.  The  suit 
must  be  against  the  corporation  in  its 
corporate  name.  Ogdensburg  Bank 
r.  Van  Rensselaer,  6  Hill,  240  (1843). 
Where  suit  has  been  commenced 
against  the  president  personally,  the 
court  cannot  direct  that  the  suit  con- 
tinue as  against  the  corporation,  even 
though  thereby  the  statute  of  limita- 
tions becomes  a  bar  as  against  the  lat- 
ter. Licausl  I'.  Ashworth,  78  N.  Y. 
App.  Div.  486  (1903).  An  action 
against  the  stockholders  does  not  l)ind 
or  affect  the  corporation  unless  it  is 
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made  a  party  by  name  and  service. 
Lillard  v.  Porter,  2  Head  (Tenn.),  177 
(1858).  When  there  is  no  prayer  for 
process  against  a  corporation  by  its 
corporate  name,  but  only  against  its 
officers,  and  the  body  of  the  bill  does 
not  describe  the  corporation  as  a 
party,  the  corporation  is  not  before 
the  court,  though  it  is  in  the  title. 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige,  438  (1831).  An  important  ex- 
ception to  this  rule  arises,  of  course, 
where  the  corporation  refuses  to  sue 
and  a  stockholder  sues  for  it.  See 
Part  IV  of  this  work  generally.  Proc- 
ess running  to  A  as  president  of,  etc. 
runs  to  A  individually,  and  the  com- 
pany is  not  thereby  made  a  party,  and 
an  amendment  without  new  service 
cannot  cure.  Plemmons  v.  Southern 
Imp.  Co.,  108  N.  C.  614  (1891). 
Where  the  name  of  a  party  is  stated 
in  the  complaint  in  such  words  as  to 
imply  a  corporation,  it  will  be  pre- 
sumed that  it  was  a  corporation. 
Ohio  Oil  Co.  V.  Detamore,  165  Ind. 
243  (1905).  Even  though  process 
runs  to  an  officer  of  the  corporation 
instead  of  to  the  corporation  itself,  yet 
if  it  appears  and  defends  it  cannot 
raise  that  objection.  Shorter  Univer- 
sity IK  Franklin  Bros.,  75  Ark.  571 
(1905).  Where  several  lines  of  rail- 
road use  for  convenience  the  name 
"Kanawha  Dispatch"  in  handling 
freight,  such  Kanawha  Dispatch  can- 
not maintain  a  suit.  Kanawha  Dis- 
patch V.  Fish,  219  111.  236  (1905). 
See  Ch.  XXIX,  supra.  A  citation  di- 
rected to  an  agent  of  a  corporation 
does  not  bring  the  corporation  into 
16 
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cannot  be  enforced  against  co-partners.'  A  defendant  sued  as  a  part- 
nership cannot  be  held  liable  if  it  is  a  corporation."  The  president  of 
the  company  may  employ  an  attorney  to  bring  suit  or  to  appear  for 
the  company.^  Stock  is  located  Avhere  the  corporation  is  incorpo- 
rated, and  a  non-resident  stockholder  may  file  a  bill  in  the  United 
States  court  in  the  district  where  the  corporation  was  organized  to 
set  aside  an  illegal  forfeiture  of  the  stock  for  non-payment  of  assess- 
ments, and  in  such  suit  he  may  bring  in  non-resident  defendants  by 
substituted  service.'*  A  corporation  may  file  a  bill  to  compel  its  sec- 
retary and  treasurer  to  account  for  funds  coming  into  his  hands  and 
need  not  resort  to  a  suit  at  law.  Such  a  suit  is  practically  one  to 
comj^el  a  trustee  to  account.^ 

A  peremptory  mandamus  granted  without  notice  is  not  the  proper 
remedy  to  compel  the  treasurer  of  the  corporation  to  pay  a  debt  in 
accordance  with  the  order  of  the  executive  committee.*'  A  new  treas- 
urer may  bring  suit  against  a  former  treasurer  to  recover  corporate 
funds,  and  such  suit  may  be  in  equity.^ 


court.  Mutual,  etc.  Co.  v.  Uecker,  101 
S.  W.  Rtp.  872  (Tex.  1907).  A  corpo- 
ration may  sue  ia  its  own  name  by 
its  attorney  without  designating  the 
president  or  any  other  officer.  South- 
ern Sawmill  Co.  v.  Ducote,  46  S.  Rep. 
20  (La.  190S).  An  attachment  or 
garnishment  against  "William  Milnes, 
president  Shenandoah,"  etc.  Railroad, 
is  not  good  as  against  the  company. 
It  is  against  Milnes  as  an  individual. 
Fidelity,  etc.  Co.  v.  Shenandoah  Val- 
vey  R.  R.,  33  W.  Va.  761  (1890).  A 
corporation  may  appeal  from  an  order 
for  the  examination  of  one  of  its  of- 
ficers. Sherman  r.  Beacon  Const.  Co., 
58  Hun,  143  (1890).  In  a  suit  to  en- 
join a  corporation  from  lowering  the 
level  of  a  lake,  the  president  may  be 
joined  as  a  party  defendant.  Cedar 
Lake  Hotel  Co.  v.  Cedar  Creek,  etc. 
Co.,  79  Wis.  297  (1891).  The  question 
of  joining  the  directors  and  agents 
for  purposes  of  discovery  is  discussed 
elsewhere.  See  §  519,  supra.  Process 
should  not  run  to  a  person  as  presi- 
dent of  a  company.  It  should  run 
to  the  company  itself.  State  t?.  Monte- 
gudo,  48  La.  Ann.  1417  (1896).    Proc- 


ess to  an  individual  as  president  doesj 
not  bring  the  corporation  into  court. 
Butler  V.  Holmes,  68  S.  W.  Rep.  52 
(Tex.  1902).  A  mandamus  to  compel 
the  production  of  the  books  of  the 
corporation  should  run  to  the  corpo- 
ration itself  and  not  to  the  manager. 
State  V.  North  American,  etc.  Co.,  105 
La.  379  (1901);  s.  c,  31  S.  Rep.  172 
(1902). 

1  Pittsburg,  etc.  Co.  i\  Beale,  204 
Pa.  St.  85    (1902). 

2  Welton  r.  Genesee,  etc.  Co.  114 
La.  842  (1905). 

3  See  §  716,  supra.  In  a  suit  against 
a  corporation  and  its  president,  both 
parties  are  liable  for  the  fees  of  their 
attorneys.  Humes  r.  Decatur  Land, 
etc.  Co.,  98  Ala.  461   (1893). 

4  Jellenik  v.  Huron,  etc.  Co.,  177 
U.  S.  1  (1899).    See  also  §  363. 

5  Consolidated,  etc.  Works  v.  Brew, 
112  Wis.  610  (1902).  See  also  §648. 
supra. 

c  Horton  r.  State,  60  Neb.  701 
(1900.) 

T  Hunter  v.  Robbins.  117  Fed.  Rep. 
920     (1902).      See    also    §648,    supra. 
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§752.  Service  on  a  domestic  corporation— Appearance  — An- 
swer—Proofs. — If  the  suit  is  against  the  corporation,  service  is  made 
upon  it,  not  by  service  upon  a  stockliolder,^  but  upon  the  chief  officer 
of  the  corporation  within  the  jurisdiction.^    "At  common  law  service 


1  Bache  v.  Nashville,  etc.  Soc,  10 
Lea  (Tenn.),  436  (1882);  Lillard  v. 
Porter,  2  Head  (Tenn.),  177  (1858); 
De  Wolf  V.  Mallett,  3  Dana  (Ky.),  214 
(1835).     Service  in  Colorado  by  stat- 


within  the  jurisdiction  of  the  sov- 
ereignty where  the  artificial  body  ex- 
isted." Young  V.  Dexter,  18  Fed.  Rep. 
201,  208  (1883).  Service  upon  the 
vice-president   is  good   under   a   stat- 


ute may  be  on  a  stockholder  if  there  ute  authorizing  service  on  the  presi- 
is  no  resident  agent.  Service  cannot 
be  avoided  by  a  transfer  of  his  stock 
by  a  stockholder  for  that  purpose  only. 
Colorado  Iron  Works  v.  Sierra  Grande 
Min.  Co.,  15  Colo.  499  (1890).  See 
also  §  758,  notes,  infra.  Service  upon 
the  president  and  secretary  as  in- 
dividuals is  not  service  on  the  corpo- 
ration. Kirkpatrick,  etc.  Co.  v.  Cen- 
tral, etc.  Co.,  159  Ind.  639  (1903). 
2  Service  of  notice  of  attachment  in 


dent  or  other  head.  Comet,  etc.  Co. 
V.  Frost,  15  Colo.  310  (1890).  Service 
upon  one  who  has  ceased  to  be  presi- 
dent, director,  or  other  officer  renders 
the  judgment  void.  Beardsley  v. 
Johnson,  121  N.  Y.  224  (1890).  Even 
though  an  officer  resigns  for  the  pur- 
pose of  preventing  service  upon  the 
company,  yet,  if  the  resignation  is 
accepted,  service  cannot  be  made  upon 
him.     Sturgis  r.  Crescent,  etc.  Co.,  10 


a  garnishment  case  upon  two  of  the    N.  Y.  Supp.  470    (1890).     Service  on 


officers  and  directors  of  a  corporation 
has  been  held  sufficient  notice  to  the 
corporation.  Boyd  v.  Chesapeake,  etc. 
Canal  Co.,  17  Md.  195  (1860).  Notice 
of  a  motion  for  a  rule  to  establish 
the  election  of  directors  is  sufficient 
if  served  on  the  directors  whose  elec- 


one  as  secretary,  when  he  never  had 
been  secretary,  is  not  good.  Collier  v. 
Morgan's  etc.  R.  R.,  41  La.  Ann.  37 
(1889).  Where  the  corporation  has 
suspended  business,  and  the  chairman 
of  the  directors  was  dead,  the  court 
directed   service   to   be   made   on   the 


lion  is  questioned,  and  it  need  not  be  deputy  chairman  and  secretary  who 
served  on  the  other  directors  or  on 
the  president.  Ex  parte  Holmes,  5 
Cow.  426  (1826).  Upon  affidavit  that 
the  corporation  had  no  presiding  of- 
ficer  or  treasurer,  and  that  the  sec- 


had  last  served  as  such  for  the  corpo- 
ration. Gaskell  v.  Chambers,  26  Beav. 
252  (1858).  Service  on  the  chief 
resident  agent  has  been  held  suffi- 
cient.    Newby  v.  Von  Oppen,  L.  R.  7 


retary  had  left  the  country,  the  court    Q.  B.  293  (1872).     A  notice  of  a  lien 


ordered  service  to  be  on  the  trustee. 
Tom  V.  First  Society,  etc.  19  Wend.  25 
(1837).  Where  the  president  and 
treasurer  of  a  corporation  misinform 
a  process-server  and  induce  him  to 
serve  process  upon  another  party 
which  was  intended  to  be  served  upon 


served  on  the  secretary  is  sufficient. 
Heltzell  V.  Chicago,  etc.  R.  R.,  77  Mo. 
315  (1883).  Service  on  the  president 
is  sufficient.  Chamberlin  r.  Mam- 
moth Min.  Co.,  20  Mo.  96  (1854).  But 
not  on  a  mere  agent.  McCall  v.  By- 
ram    Mfg.    Co.,    -6    Conn.    428    (1827). 


the  president,  the  service  is  good  as  A  suit  against  a  supposed  corporation 

against    the    corporation.      Wilson    r.  is    not    good    against    its    members, 

California    Wine    Co.,    95    Mich.    117  there  being   merely   a   copartnership. 

(1893).    "At  common  law  the  process  Service  on  the  general  manager  does 

against  a   corporation   could   only   be  not    make    him    a    party    defendant, 

served  on  its  head  or  principal  officer  Leatherman  v.  Times  Co.,  88  Ky.  291 
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was  made  on  such  head  officer  of  a  corporation  as  secured  knowledge 
of  the  process  to  the  corporation."  ^  A  decree  of  foreclosure  based 
upon  services  accepted  by  the  acting  president,  who  was  really  the 
agent  of  the  mortgagee,  may  be  set  aside  as  fraudulent."  The  subject 
of  service  upon  a  foreign  corporation  is  considered  elsewhere.-"^ 

Generally  the  statutes  of  the  state  specify  the  corporate  officers 
upon  whom  service  may  be  made."*    The  corporation  may  api)ear  gen- 


(1889).  See  §758,  infra.  A  director 
cannot  avoid  service  by  slamming  the 
door  in  the  face  of  the  officer.  Boggs 
V.  Inter-American,  etc.  Co.,  66  Atl. 
Rep.  259  (Md.  1907).  Where  a  con- 
tract is  to  be  performed  in  another 
state,  suit  may  be  commenced  in  that 
state  by  service  on  the  president  while 
there.  Payne  v.  East,  etc.  Co.,  109 
La.  706  (1903),  Service  on  a  book- 
keeper is  not  good  under  the  Kentucky 
statute  on  the  mere  allegation  that 
the  "president  and  chief  officers"  were 
absent,  without  further  specification. 
Beattyville,  etc.  Co.  v.  Bamberger,  etc. 
Co.,  53  S.  W.  Rep.  31  (Ky.  1899). 
Where  an  agent  authorized  to  accept 
service  causes  appearance  to  be  en- 
tered without  service,  and  the  corpo- 
ration for  three  years  does  not  object, 
the  appearance  is  good.  Alliance,  etc. 
Co.  V.  Bartlett,  9  N.  M.  554  (1899). 
A  judgment  by  default  against  a 
corporation  must  show  that  service 
was  properly  made  on  an  officer  of  the 
corporation.  Southern,  etc.  Assoc,  v. 
Gillespie,  121  Ala.  295  (1899).  Where 
the  attorney  for  the  plaintiff  is  presi- 
dent also  of  the  defendant  corporation, 
service  of  process  upon  him  as  presi- 
dent is  not  void.  United  States,  etc. 
Co.  r.  Spencer,  46  W.  Va.  590  (1899). 
A  judgment  obtained  in  another  state 
by  service  on  a  person  who  had  ceased 
to  be  secretary  is  not  binding.  Thum 
V.  Pyke,  8  Idaho,  11  (1901).  Under 
the  United  States  statute  that  a  fed- 
eral receiver  shall  manage  property 
according  to  the  laws  of  the  state 
where  the  property  is,  service  in  a 
suit  against  the  receiver  may  be  made 
upon  a  local  agent  where  by  the  stat- 


utes of  the  state  such  service  could  be 
so  made  as  against  the  corporation 
itself.  Wolfe  v.  Pierce,  23  Ind.  App. 
591  (1900).  A  "managing  agent" 
upon  whom  process  may  be  served  in 
New  York  need  not  be  the  general 
manager,  but  may  have  had  charge  of 
only  the  matter  in  which  the  litigation 
arose.  Perrine  i\  Ransom,  etc.  Co.,  60 
N.  Y.  App.  Div.  32  (1901).  For  pur- 
poses of  making  service  a  director 
and  president  of  a  railroad  company 
is  presumed  to  continue  as  such,  even 
though  elected  annually  and  the  year 
has  expired.  Buell  r.  Baltimore,  etc. 
R.  R.,  39  N.  Y.  App.  Div.  236   (1899). 

1  Kansas  City,  etc.  R.  R.  v.  Daugh- 
try,  138  U.  S.  298,  305   (1891). 

2  Fox  V.  Robbins,  62  S.  W.  Rep.  815 
(Tex.  1901).  Where  the  secretary 
owns  a  claim  against  the  company  and 
assigns  it  and  the  assignee  commences 
suit,  service  cannot  be  upon  such  sec- 
retary. Atwood  r.  Sault,  etc.  Power 
Co.,  148  Mich.  224  (1907). 

3  See  §§  757,  758,  infra. 

■i  A  solicitor  of  insurance  in  Ohio 
is  not  a  managing  agent  upon  whom 
process  may  be  served  sufficient  to 
support  a  judgment  to  be  sued  upon, 
in  Michigan.  Spiker  r.  American, 
etc.  Soc,  140  Mich.  225  (1905).  An 
agent  of  a  domestic  corporation  who 
is  temporarily  in  another  county  can- 
not be  served  there  under  the  Ne- 
braska statute.  Security,  etc.  Co., 
r.  Ress,  106  N.  W.  Rep.  1037  (Neb. 
1906).  A  statute  requiring  corpora- 
tions to  appoint  a  state  auditor  as 
agent  to  accept  service  of  process  and 
notice  is  constitutional.  State  t'.  St. 
Mary's,  etc.  Co.,  58  W\  Va.  108  (1905). 
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erallv,  or  may  appear  specially  for  the  purpose  of  objecting  to  tlie 
service.^  \Yliere  service  is  made  upon  an  agent  who  is  not  an 
agent  within  the  meaning  of  a  statute  authorizing  service,  the  corpo- 
ration should  promptly  move  to  set  it  aside.^  Formerly  a  corporation 
made  complaint  or  answer  in  a  suit  by  attaching  the  corporate  seal  to 
the  bill  of  complaint  or  answer.  But  this  rule  left  the  pleading  un- 
verified, and  consequently,  by  statute  now,  it  is  generally  prescribed 
that  some  officer  of  the  corporation  shall  verify  the  pleading  for  the 
corporation.^     Where  the  answer  of  a  corporation  is  sworn  to  posi- 

A  timekeeper  may  be  such  an  agent    be  made  by  the  party  on  whom  serv- 


as  may  be  served  under  a  statute 
Jenkins  r.  Penn  Bridge  Co.,  73  S.  C. 
526  (190G).  Service  by  publication 
is  sufficient  for  a  personal  judg- 
ment against  a  domestic  corpo- 
ration, if  the  statutes  so  provide. 
Clearwater,  etc.  Co.  v.  Roberts,  etc. 
Co.,  51  Fla.  176  (1906).  The  master 
of  a  ship  owned  by  a  corporation  may 
be  managing  agent  upon  whom  serv- 
ice may  be  made  in  accordance  with 
a  statute.  Davidson,  etc.  Co.  v.  United 
States,  142  Fed.  Rep.  315  (1905); 
aff'd,  205  U.  S.  187.  As  to  the  require- 
ments of  service  and  a  return  thereof 
by  the  sheriff,  under  the  Missouri 
statute,  see  Newcomb  v.  New  York, 
etc.  R.  R.  182  Mo.  687    (1904). 

1  See  §  759,  infra.  A  corporation, 
like  a  natural  person,  may  appear  vol- 
untarily by  attorney,  and  such  ap- 
pearance gives  jurisdiction  to  the 
same  extent  as  if  there  was  aoiual 
service  of  process.  Att'y-Gen.  v.  Guar- 
dian, etc.  Ins.  Co.,  77  N.  Y.  272  (1879) 


ice  was  made  and  who  it  is  claimed 
was  not  a  person  upon  whom  service 
could  be  made.    Scott  v.  Stockholders' 
etc.    Co.,    129    Fed.    Rep.    615    (1904). 
s  In   an   answer   by   a   corporation, 
"the  answer  should  be  made  by  the 
principal  officer  of  the  defendant  cor- 
poration, who  should  be  able  to  admit 
or  deny  the  facts  charged  and  inter- 
rogated   about,   or   to   state   want   of 
knowledge  clearly  and  truly  as  a  rea- 
son  for    not    doing   either."      Hale    r. 
Continental  L.  Ins.  Co.,  16  Fed.  Rep. 
718     (1883).      An    injunction    against 
a  corporation  is  not  dissolved  by  an 
answer    verified   by   the   present   sec- 
retary,   who   became    such    after    the 
acts   occurred,   and  who  verified  that 
his  acts  therein  referred  to  were  true, 
and  that  the  acts  of  others  he  believed 
to  be  true.     Some  officer  cognizant  of 
the  facts  must  verify.     Fulton   Bank 
V.  New  York,  etc.  Canal  Co.,  1  Paige, 
311   (1829).     At  common  law  a  corpo- 
ration answers  by  attaching  its  seal. 


2  Coast  Land  Co.  v.  Oregon,  etc.  Co.,    The  answer  is  not  evidence,  since  it 


44  Ore.  483  (1904),  Where  service  is 
made  upon  a  corporate  agent  who  has 
been  served  in  prior  cases,  in  which 
the  corporation  api)eared,  it  is  his 
duty  or  the  duty  of  the  attorney  to 
return  the  papers  and  inform  the 
plaintiff  upon  whom  service  can  be 
made  if  the  service  was  insufficient, 
otherwise  the  service  will  be  held 
good.  Hill  V.  Morgan,  9  Idaho  718 
(1904).  In  a  plea  in  abatement  to 
quash  service,  the  affidavit  should  not 


is  not  sworn  to.  If  a  sworn  answer 
is  desired,  some  of  the  officers  or  mem- 
bers must  be  made  co-defendants. 
Baltimore,  etc.  R.  R.  v.  "Wheeling,  13 
Graft.  (Va.)  40  (1855).  In  legal  pro- 
ceedings answers  which,  if  made  by 
an  individual,  should  be  under  oath, 
are  made  by  corporations  under  their 
corporate  seals.  1  Daniell,  Ch.  PI. 
(6th  Am.  ed.)  146;  Ransom  r.  Ston- 
ington  Sav.  Bank,  13  N.  J.  Eq.  212 
(1860);   Bronson  v.  La  Crosse  R.  R., 
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tivelj  by  an  officer  on  his  personal  knowledge,  the  corporation  is  en- 
titled to  the  benefit  of  the  rule  that  the  complainant  must  produce  two 
witnesses  or  one  with  corroborating  circumstances  to  overcome  such 
answer.^  Under  the  old  practice  an  oflScer  might  be  joined  as  a  party 
defendant  in  order  to  obtain  a  sworn  answer,  especially  where  inter- 
rogatories were  attached."  A  cross-bill  for  discovery  lies  against  a 
corporation,  even  tliough  the  officers  might  be  called  as  witnesses.^ 
Originally  a  corporation  could  not  file  an  answer  without  the  corpo- 
rate seal  except  by  consent.^  In  suing  on  a  corporate  obligation  it 
need  not  be  alleged  that  the  officer  signing  the  obligation  had  power 
to  do  so.^  Under  a  denial  by  a  corporation  that  it  executed  a  con- 
tract, it  may  show  that  the  president  w^as  not  authorized  to  sign  its 
name  thereto,  nor  the  secretary  to  attach  its  seal  thereto.^  Heports 
from  officers  and  employees  of  a  corporation  to  its  executive  officer  in 


2  Wall.  283,  302  (1863);  Baltimore 
&  Ohio  R.  R.  V.  Gallahue,  12  Gratt. 
(Va.)  655  (1855),  answer  of  garni- 
shee. See  also  Brumly  v.  "Westchester, 
etc.  Soc.  1  Johns.  Ch.  366  (1815); 
Vermilyea  v.  Fulton  Bank,  1  Paige,  37 
(1828);  Bouldin  v.  Baltimore,  15  Md. 
18  (1859);  Union  Bank  r.  Geary,  5 
Pet.  99  (1831);  Haight  v.  Morris 
Aqueduct,  4  Wash.  C.  C.  601  (1826); 
s.  c,  11  Fed.  Cas.  156.  A  statute  re- 
quiring a  corporation  to  obtain  the 
consent  of  a  judge  to  interpose  a  de- 
fense to  a  suit  on  a  promissory  note 
before  it  can  interpose  a  defense  is 
not  applicable  where  the  corporation 
is  an  indorser  to  a  note.  Shorer  r. 
Times,  etc.  Co.,  119  N.  Y.  483  (1890). 
Where  the  corporation  answers  under 
its  seal  and  by  one  of  its  principal 
oflBcers,  his  authority  to  answer  cannot 
be  questioned  by  other  parties  to  the 
suit.  Central  Trust  Co.  r.  Wash- 
ington, etc.  R.  R.,  124  Fed.  Rep.  813 
(1903). 

1  Kane  r.  Schuylkill,  etc.  Co.,  199 
Pa.  St.  198  (1901). 

2  See  §  519,  supra. 

3  Indianapolis  Gas  Co.  v.  City  of 
Indianapolis,  90  Fed.  Rep.  196  (1898). 
A  corporation  sued  for  a  trespass  can- 
not compel  the  plaintiff  to  specify 
what  oflScers  committed  the  trespass. 

2 


Commonwealth  v.  Nunn,  17  Colo.  App. 
117  (1902). 

4  Gildersleeve  v.  Wolfe  Island,  etc. 
Canal  Co.,  3  Ch.  Chamb.  (Can.)  358 
(1871).  It  is  necessary  to  attach  the 
corporate  seal  to  its  answer  to  a  bill 
in  equity.  R.  Frank  Williams  Co.  r. 
U.  S.  etc.  Co.,  86  Md.  475  (1897).  A 
bill  in  equity  by  a  corporation  may  be 
signed  by  its  counsel  and  need  not  be 
under  the  seal  of  the  corporation. 
Washington,  etc.  Assoc,  v.  Buser,  57 
S.  E.  Rep.  40  (W.  Va.  1907). 

5  Johnson  County  v.  Chamberlain, 
etc.  104  N.  W.  Rep.  1061  (Neb.  1905). 
In  suing  to  enforce  a  corporate  con- 
tract it  is  not  necessary  to  allege  that 
the  contract  was  within  its  powers. 
San  Antonio,  etc.  Co.  v.  Josey,  91  S. 
W.  Rep.  598  (Tex.  1906). 

6  Quackenboss  r.  Globe  &  Rutgers, 
etc.  Co.,  106  N.  Y.  App.  Div.  466 
(1905).  A  corporation  may  by  special 
demurrer  require  the  plaintiff  to  state 
what  officers  conducted  the  trans- 
action complained  of.  Cherokee  Mills 
V.  Gate  City,  etc.  122  Ga.  268  (1905). 
In  order  to  raise  the  question  of 
ultra  vires  in  regard  to  a  foreign  cor- 
poration, the  foreign  statute  must  be 
pleaded  in  order  to  bring  up  the  pow- 
ers conferred  by  such  statute.  Mason 
r.  Standard,  etc.  Co.,  85  N.  Y.  App. 
Div.  520  (1903). 
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regard  to  an  accident  are  privileged  communications.*  In  a  case  in- 
volving fraud,  the  letters  of  officers  of  a  corporation  to  each  other  may 
be  put  in  evidence.^ 

The  question  of  whether  a  party  may  testify  as  to  a  transaction 
between  himself  and  a  deceased  director  or  vice  versa  is  considered 
elsewhere.^ 

A  creditor  suing  the  corporation  may  call  the  directors  as  wit- 
nesses, but  is  not  bound  by  their  testimony."*  As  against  the  officers 
of  the  company  it  may  be  proved  by  the  books  of  the  company  that 
they  had  converted  to  their  own  use  the  funds  of  the  company  ille- 
gally.^ Corporate  books  may  be  used  to  prove  a  right  against  the 
corporation  itself  or  against  one  of  the  stockholders,  so  far  as  reg- 
ularity and  legality  of  the  corporate  proceedings  are  concerned.  They 
must,  however,  be  identified  and  this  may  be  done  by  having  an  officer 
swear  that  he  is  the  proper  custodian  and  that  they  are  the  original 
books,^  A  corporation  cannot  be  compelled  to  produce  its  presi- 
dent for  examination  as  a  witness^ 

§  753.  Allegation  and  proof  of  incorporation. — If  the  corporar 
tion  is  plaintiff  it  is  customary  to  allege  that  it  has  been  and  is  incor- 
porated.^    If  the  defendant  pleads  the  general  issue  and  fails  to  in- 


1  Ex  parte  Schoepf,  74  Ohio  St.  1 
(1906). 

2  Weiss  V.  Haight,  etc.  Co.,  148  Fed. 
Rep.  399   (1906). 

3  See  §  11,  supra. 

4  Smith  V.  Smith,  etc.  Co.,  125 
Mich.  234  (1900). 

5  Saranac,  etc.  R.  R.  v.  Arnold,  167 
N.  Y.  368  (1901).  On  this  point  see 
also  §  727,  supra. 

6  Lowry  Nat.  Bank  v.  Fickett,  122 
Ga.  489  (1905).  In  a  suit  by  the 
United  States  government  to  break  up 
a  combination  and  monopoly  of  corpo- 
rations owning  bridges  and  ferries 
across  the  Mississippi  river  at  St. 
Louis,  a  court  of  equity  may  com- 
pel traffic  associations  to  produce  their 
books  and  papers,  even  though  they 
are  not  parties  to  the  suit  and  it  is 
claimed  that  the  books  and  papers  are 
immaterial  and  are  private  books  and 
papers.  United  States  v.  Terminal, 
etc.,  148  Fed.  Rep.  486  (1906). 

7  Central,  etc.  Co.  r.  Board,  etc.,  125 
Fed.  Rep.  463  (1903). 


8  Failure  to  allege  incorporation  is 
cured  by  judgment  where  the  defend- 
ant failed  to  object.  St.  Cecelia's 
Academy  v.  Hardin,  78  Ga.  39  (1887). 
The  following  decisions  have  been 
made:  Incorporation  need  not  be 
alleged  unless  the  fact  of  its  existence 
enters  into  or  constitutes  a  part  of  the 
cause  of  action.  Holden  v.  Great 
Western  E.  Co.,  69  Minn.  527  (1897). 
The  execution  and  delivery  of  an  in- 
strument to  a  corporation  raises  the 
presumption  that  the  company  was 
regularly  incorporated.  West  Side, 
etc.  Co.  V.  Connecticut,  etc.  Co.,  186 
111.  156  (1900).  An  allegation  that  a 
corporation  is  "a  Pennsylvania  cor- 
poration" sufficiently  alleges  that  fact. 
Roberts  v.  Pioneer  Iron  Works,  125  N. 
Y.  App.  Div.  207  (1908).  A  corpo- 
ration in  bringing  suit  need  not  allege 
that  it  is  a  corporation.  Brady  v. 
National,  etc.  Co.,  64  Ohio  St.  267 
(1901).  "A  corporation  under  the 
laws  of  the  state  of  Virginia"  is 
equivalent    to    "existing    under    the 
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terposo  the  plea  of  nul  tiel  corporation  or  an  equivalent  plea  or  de- 


laws  of  Virginia".  Mathieson,  etc. 
Worlis  V.  Mathieson,  150  Fed.  Rep. 
241  (1906).  Where  the  name  of  a 
corporation  is  set  forth  in  full,  it  is 
not  necessary  to  allege  that  it  is  a 
corporation.  Snyder  v.  Philadelphia 
Co.,  54  W.  Va.  149  (1903);  Holcombe 
V.  Cable  Co.  119  Ga.  466  (1904). 
Where  the  name  of  the  defendant  sig- 
nifies that  it  is  a  corporation  it  is  not 
necessary  to  allege  that  it  is  a  corpo- 
ration. Ft.  Wayne,  etc.  Co.  r.  Nie- 
man,  33  Ind.  App.  178  (1904>.  It  is 
not  necessary  to  allege  the  particular 
state  in  which  a  foreign  corporation 
was  organized.  Herman,  etc.  Co.  v. 
Pacific,  etc.  Co.,  2  Cal.  App.  167 
(1905).  It  is  not  necessary  to  allege 
in  what  particular  state  a  defendant 
corporation  was  incorporated.  Jones 
V.  Pacific,  etc.  Co.,  9  Idaho,  186 
(1903).  The  words  "a  corporation" 
appearing  after  the  name  of  the 
plaintiff  in  the  title  of  a  case  is  not 
an  allegation  of  incorporation.  Boyce 
1-.  Augusta  Camp,  14  Okl.  642  (1904). 
In  an  indictment  against  a  corpora^ 
tion  it  is  not  necessary  to  allege 
that  it  is  a  corporation.  State  r.  Dry 
Fork  R.  R.,  50  W.  Va.  235  (1901). 
Incorporation  need  not  be  alleged. 
Loan,  etc.  Co.  v.  Stoddard,  89  N.  W. 
Rep.  301  (Neb.  1902).  Corporate  ex- 
istence need  not  be  proved  where  the 
pleadings  show  that  the  defendant 
dealt  with  the  plaintiff  as  a  corpora- 
tion. Grand  Ronde,  etc.  Co.  r.  Cot- 
ton, 12  Colo.  App.  375  (1898).  A 
corporation  plaintiff  need  not  allege 
that  it  is  a  corporation;  it  suffices  to 
state  in  the  commencement  of  the  dec- 
laration the  name  of  the  corporation. 
Union  Cement  Co.  v.  Noble,  15  Fed. 
Rep.  502  (1882);  Smythe  v.  Scott,  124 
Ind.  183  (1890) ;  Shearer  r.  Peale,  etc. 
Co.,  9  Ind.  App.  282  (1894) ;  Exchange 
Nat.  Bank  r.  Capps,  32  Neb.  242 
(1891);  Leader,  etc.  Co.  r.  Lowry,  9 
Okla.  89   (1899).     Cf.  1  Barb.  Ch.  Pr. 


36,  n.  (foot  p.  44,  2d  ed.).  In  a  suit 
against  a  corporation  on  a  promissory 
note  the  incorporation  need  not  be 
alleged,  since  the  signature  estops 
a  denial  of  incorporation.  Griffin  v. 
Asheville  Light  Co.,  Ill  N.  C.  434 
(1892).  An  examination  before  trial 
may  be  had  to  ascertain  whether 
defendants  are  proper  defendants  or 
whether  they  are  a  corporation. 
Sweeney  v.  Sturgis,  24  Hun,  162 
(1881).  In  a  suit  against  a  foreign 
corporation  it  is  unnecessary  to  al- 
lege in  what  state  it  was  incorporated. 
Machen  v.  Western,  etc.  Tel.  Co.,  63 
S.  C.  363  (1902).  An  allegation  of 
incorporation  made  onc3  suffices  for 
two  causes  of  action  in  one  suit. 
West  V.  Eureka  Imp.  Co.,  40  Minn. 
394  (1889).  The  complaint  need  not 
allege  whether  the  defendant  is  a 
foreign  or  domestic  corporation. 
Rothschild  v.  Grand  Trunk  Ry.,  19  N. 
Y.  Civ.  Pro.  53  (1890).  The  allegation 
"a  corporation  under  the  laws  of 
Iowa"  is  sufficient.  Saunders  t% 
Sioux  City  Nursery,  6  Utah,  431 
(1890).  Incorporation  must  be  al- 
leged. Miller  v.  Pine  Min.  Co.,  2 
Idaho,  1206  (1S92);  State  v.  Chicago, 
etc.  Ry.,  4  S.  D.  261  (1893).  In  Cal- 
ifornia an  averment  of  corporate  ex- 
istence is  necessary  in  every  count  or 
a  complaint  against  the  corporation. 
People  V.  Central  Pac.  R.  R.,  83  Cal. 
393  (1890).  In  a  libel  in  admiralty 
such  averment  should  be  made.  Sun 
Mut.  Ins.  Co.  I'.  Mississippi,  etc.  Co.,  14 
Fed.  Rep.  699  (1882).  In  Perine  r. 
Grand  Lodge,  etc.  48  Minn.  82  (1892), 
where  an  insurance  policy  was  sued 
upon,  the  court  held  that  it  was  im- 
material that  the  defendant  was  not 
incorporated,  inasmuch  as  it  had  held 
itself  out  as  a  corporation.  If  the  in- 
corporation is  denied  it  must  be 
proved.  Davis  v.  Nebraska  Nat.  Bank, 
51  Neb.  401  (1897).  In  Massachusetts 
proof   of    incorporation    need    not    be 
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fense  under  the  Code,  lie  admits  the  incorporation  o£  the  plaintiff.^ 
The  fact  of  incorporation  is  proved  by  putting  in  evidence  the  certifi- 

given  unless  ihe  defendant  within  a  Bank  of  Waterville  v.  Beltser,  13  How. 

certain  time  files  a  demand  for  proof.  Pr.  270  (1856).     Cf.  Chapman  v.  Bar- 

Oabana  v.  Holyoke  Conclave,  160  Mass.  ney,  129  U.  S.  677  (1889),  to  the  effect 

1    (1893).      Where    persons    sued    as  that  the  allegation  is  necessary  in  the 

partners    deny    the    partnership,    the  federal  courts  in  cases  where  the  juris- 

plaintiff    may    have    an    examination  diction    depends   on    it;    Adams   Exp. 

before    trial    in    order    to    ascertain  Co.  v.  Harris,  120  Ind.  73   (1889) ;   La 

where  they  were  incorporated.    Clark  Fayette  Ins.  Co.  r.  Rogers,   30   Barb. 

V  Wilcklow,  75  Hun,  290  (1894).  In  491  (1859).  The  corporation  cannot 
Colorado  the  appearance  by  a  corpo-  demur  on  the  ground  that  incorpora- 
ration  as  a  defendant  admits  its  in-  tion  is  not  alleged.  Adams  v.  Lamson, 
corporation.     Gauthier  Decorating  Co.  etc.   Co.,  59   Hun,  127    (1891);    Roths- 

V  Ham     3    Colo.    App.    559     (1893).  child  v.   Grand  Trunk  Ry.,   14   N.  Y. 
"The  bringing  of  an  action  in  a  name  Supp.  807  (1891).    Contra,  Schillinger, 
purporting  to  be  a  corporate  name  is  etc.    Co.    r.    Arnott,    14    N.    Y.    Supp. 
a  sufficient  averment  of  the  existence  326(1891).     See  116  N.  W.  Rep.  1097. 
of    the    plaintiff    as    a    corporation."  i  Bailey  v.   Valley    Nat.   Bank,    127 
Canandarqua  Academy  v.  McKechnie,  111.    332    (1889).      But   see    Oregonian 
19      Hun,      62      (1879).      There      has  Ry.  v.  Oregon,  etc.  Co.,  23  Fed.  Rep. 
been    considerable   controversy   as    to  232  (1885),  rev'd  on  another  point  in 
whether,  at  common   law,  a  corpora-  130  U.  S.  1,  holding  that  the  defense 
tion   plaintiff   need   allege   that   it   is  of  no  corporate  capacity  to  sue  in  a 
incorporated.    See  Henriques  t?.  Dutch  particular  case  is   raised  by   plea  in 
West    India   Co.,    2    Ld.    Raym.    1532  abatement,    and    the    defense    of    no 
(1727);    Central    Mfg.    Co.    v.   Ha,rts-  corporate    capacity   at   all   by   a   plea 
home,  3  Conn.  199   (1819);   Ewing  v.  either  in  abatement  or  bar.     Cf.  Pull- 
Robeson,    15    Ind.    26     (1860);     Zion  man  v.   Upton,  96   U.   S.   328    (1878); 
Church  v.  St.  Peter's  Church,  5  Watts  and  see  Bank  of  Auburn  r.  Weed,  19 
&    S.     (Pa.)     215     (1843);    Vance    v.  Johns.    300    (822),    holding   that    the 
Farmers',    etc.    Bank,    1    Blackf.    80  plea    of   mil    tiel   corporation    is    not 
(1820);   Emery  v.  Evansville,  etc.  R.  good,     and     that    the    general     issue 
R.,   13   Ind.  143    (1859);    O'Donald  v.  should  be  pleaded.     Denial  of  corpo- 
Evansville,    etc.    R.    R.,    14    Ind.    259  rate  existence  of  plaintiff  can  be  only 
(1860) ;  Rees  v.  Conococheague  Bank,  by  plea  in  abatement.    Denial  of  merit 
5  Rand.  (Va.)  326  (1827);  Jackson  v.  waives  this  defense.    Conard  v.  Atlan- 
Bank  of  Marietta,  9  Leigh   (Va.),  240  tic  Ins.  Co.,  1  Pet.  386  (1828).    Contra, 
(1838);   Farmers',  etc.  Bank  v.  Troy  u.  S.  Bank  r.  Stearns,  15  Wend.  314 
City     Bank,     1     Doug.     (Mich.)     457  (1836).    A  T)\ea.  ot  nul  tiel  corporation 
(1844) ;  Lighte  v.  Everett  F.  Ins.  Co.,  cannot  be  filed  with  a  plea  of  the  gen- 
5  Bosw.   716    (1860);    Lewis  v.  Bank  eral   issue  and   the  defendant  should 
of   Kentucky,    12    Ohio,    132    (1843);  point  out  whether  it  is  a  partnership, 
Mississippi,   etc.  R.   R.  v.  Gaster,   20  etc.    Keokuk,  etc.  Co.  v.  Wetzel,  228 
Ark.    455    (1859);    Bank    of   Utica    v.  111.253  (1907). 

Smalley,  2  Cow.  770  (1824);  Jackson  A  general  denial  does  not  put  in 
V.  Plumbe,  8  Johns.  378  (1811);  issue  the  fact  of  incorporation. 
Dutchess  Cotton  Mfy.  v.  Davis,  14  Fletcher  v.  Co-operative,  etc.  Co.,  58 
Johns.  238  (1817);  Bank  of  Michigan  Neb.  511  (1899).  Montgomery  v.  Sea- 
V.    Williams,    5    Wend.    482     (1830);     board,  etc.  Ry.,  73  S.  C.  503    (1906). 
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cate  of  incorporation ;  also  the  corporate  minutes  proving  an  organi- 
zation by  a  corporate  meeting,  and  also  user  of  the  corporate  name  in 


Where  a  defendant  is  sued  as  a  corpo- 
ration and  answers  generally,  it  ad- 
mits incorporation.  Faust  r.  Southern 
Ry.,  74  S.  C.  360  (1906).  Herald 
Shoe  Co.  V.  Oldahoma,  etc.  Co.,  15 
Okla.  29  (1904).  By  appearing  gen- 
erally a  corporation  admits  its  corpo- 
rate existence.  Pittsburg,  etc.  Ry.  v. 
Lightheiser.  78  N.  E.  Rep.  1033 
(Ind.  1906).  By  pleading  the  gen- 
eral issue,  incorporation  is  admitted. 
Southern  Ry.  v.  Hundley,  44  S.  Rep. 
195  (Ala.  1907).  A  denial  of  an  al- 
legation in  the  complaint  "that  the 
plaintiff  is  a  corporation  duly  or- 
ganized as  a  national  bank  under  the 
act  of  congress  of  June  3,  1864,"  is  a 
negative  pregnant,  in  that  it  implies 
that  the  bank  was  incorporated,  but 
was  not  legally  incorporated.  First 
Nat.  Bank  v.  Gibson,  60  Neb.  7G7 
(1900).  In  Illinois  where  the  sum- 
mons is  served  on  the  defendant  as  a 
corporation,  no  proof  of  incorporation 
need  be  given  if  there  is  no  plea  of 
nul  tiel  corporation.  Chicago  &  A.  R. 
R.  V.  Glenny,  175  111.  238  (1898).  A 
defendant  sued  as  a  corporation  by 
appearing,  answering,  and  defending 
waives  proof  of  its  incorporation. 
Baldwin,  etc.  Co.  r.  Davis,  15  Colo. 
App.  371  (1900).  A  plea  of  nul  tiel 
corporation  goes  to  the  merits  and  is 
a  plea  in  bar,  and  may  be  joined  with 
a  plea  to  the  merits.  Law,  etc.  Soc. 
r.  Hogue,  37  Oreg.  544  (1900).  A  gen- 
eral demurrer  does  not  raise  the  point 
that  the  complaint  does  not  allege 
incorporation.  Sly  r.  Palo,  etc.  Co.,  28 
Wash.  485  (1902).  The  question  of  in- 
corporation should  be  raised  by  plea 
in  abatement.  Emerson  Co.  r.  Nimocks, 
88  Fed.  Rep.  280  (1898).  On  the  trial 
the  court  may  allow  an  amendment  to 
the  complaint  as  to  the  state  in  which 
a  defendant  corporation  was  incorpo- 
rated. Stuart  V.  The  New  York  Her- 
ald Co.,  73  N.  Y.  App.  Div.  459  (1902). 


A  denial  that  the  plaintiff  is  a  corpo- 
ration organized  under  the  laws  of  the 
state  of  Illinois  admits  that  it  is  a 
corporation  and  merely  denies  as  to 
the  state.  McCormick,  etc.  Co.  v. 
Hovey,  36  Oreg.  259  (1899).  A  gen- 
eral denial  does  not  raise  an  issue  as 
to  the  incorporation.  Chamberlain, 
etc.  V.  Kemper,  etc.  Co.,  92  N.  W.  Rep. 
175  (Neb.  1902).  Where  a  corporation 
as  defendant  appears  generally  and 
files  a  demurrer  and  then  answers  to 
the  merits  in  its  corporate  name,  it 
admits  its  existence  as  a  corporation, 
and  cannot  by  a  denial  in  the  answer 
compel  the  plaintiff  to  prove  the  same. 
Perris,  etc.  Dist.  v.  Thompson,  116 
Fed.  Rep.  832  (1902).  In  an  indict- 
ment against  a  corporation  corporate 
existence  need  not  be  proved  where  it 
appears  and  pleads  as  sich.  State  r. 
Glucose,  etc.  Co.,  117  Iowa,  524  (1902). 
An  answer  of  nul  tiel  corporation  pre- 
cedes an  answer  to  the  merits.  De 
facto  existence  must  then  be  proved. 
An  answer  alleging  want  of  parties 
raises  the  question  of  whether  the 
corporation  is  more  than  a  partner- 
ship. Heaston  v.  Cincinnati,  etc.  R. 
R.,  16  Ind.  275  (1861).  A  general 
denial  in  a  suit  in  equity  puts  in  issue 
the  corporate  character  of  the  plain- 
tiff. Bank  of  Jamaica  v.  Jefferson,  92 
Tenn.  537  (1893).  The  plea  of  gen- 
eral issue  does  not  deny  the  corporate 
existence.  Rembert  v.  South  Carolina 
Ry.,  31  S.  C.  309  (1889).  A  denial 
upon  information  and  belief  that  the 
plaintiff  is  a  corporation  puts  in  issue 
the  incorporation.  Michigan  Ins. 
Bank  r.  Eldred,  143  U.  S.  293  (1892). 
The  plea  that  the  plaintiff  "is  not  a 
corporation  duly  authorized  by  law 
to  maintain  this  suit"  is  a  good  plea 
of  nul  tiel  corporation.  The  burden 
is  on  the  plaintiff  to  prove  corporate 
existence.  Johnson  r.  Hanover  Nat. 
Bank,   88   Ala.    271    (1889).     By   the 
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business.^     A  certificate  of  incorporation  under  the  laws  of  another 
state  even  though  certified  under  the  seal  of  the  state,  does  not  prove 

New  York   code,  the  corporate  exist-    124    Ga.   125    (1905).     The   corporate 
ence  of  a  foreign  corporation  plaintiff    existence  may  be  proved  by  proof  of 


is  not  put  in  issue  where  the  answer 
does  not  expressly  deny  the  same,  and 
where  the  making  of  the  corporate 
contract  in  question  is  admitted. 
Commercial  Bank  v.  Pfeiffer,  108  N. 
Y.  242   (1888). 

iProof  of  incorporation  may  be  by 
an  exemplified  copy  of  the  charter 
and  evidence  of  user.  A  special  char- 
ter may  be  proved  by  the  statute  book. 
U.  S.  Bank  v.  Stearns,  15  Wend.  314 
(1836).     If  de  facto  incorporation  is 


its  de  facto  existence.  State  v.  Pit- 
tam,  32  Wash.  137  (1903).  If  the 
allegation  of  incorporation  is  not  de- 
nied no  proof  is  necessary.  Simon  v. 
Calfee,  80  Ark.  65  (1906).  A  person 
giving  a  bond  to  a  corporation  cannot 
defend  by  denying  its  capacity  to  sue; 
hence  proof  of  incorporation  is  un- 
necessary. Thompson  v.  Commercial, 
etc.  Co.,  20  Colo.  App.  331  (1904). 
Proof  that  there  is  no  certificate  of 
incorporation  filed  in  the  office  of  the 


denied,  it  may  be  proved  by  introduc-    secretary   of   state  should   be   by   the 


ing  the  charter  and  proof  of  the  ex- 
ercise of  the  franchises  and  powers 
thereby  created.  Marshall  v.  Reach, 
227  111.  35  (1907).  In  proving  title  to 
land    deeded    by    a    corporation    the 


testimony  of  that  officer.  Cobb  v. 
Bryan,  83  S.  W.  Rep.  887  (Tex.  1904). 
Where  the  defendant  represented  in  a 
letter  that  it  was  a  corporation,  its  in- 
corporation need  not  be  proved.    Marx 


incorporation  may  be  proved  by  the    v.  Raley  &  Co.,  92  Pac.  Rep.  519  (Cal. 


fact  that  the  United  States  conveyed 
land  to  it  and  the  state  had  donated 
land  to  it  and  the  corporation  had 
assumed  to  make  deeds  as  a  -corpora- 
tion. Altschul  V.  Casey,  45  Ore.  182 
(1904).  In  a  suit  by  a  corporation 
on  a  bond  the  incorporation  may  be 
proved  by  the  bond  itself  reciting 
that  it  is  a  corporation.  Campbell, 
etc.  Co.  V.  American  Surety  Co.,  129 
Fed.  Rep.  491  (1904);  aff'd,  138  Fed. 
Rep.  531.  In  a  criminal  proceeding 
against   a  corporation   the   incorpora- 


1907).  In  Georgia  the  defendant  has 
to  disprove  the  incorporation  of  the 
plaintiff  where  its  name  indicates  it  is 
a  corporation.  Van  Winkle,  etc.  Works 
V.  Mathers,  58  S.  E.  Rep.  396  (Ga. 
1907).  Corporate  existence  may  be 
proved  in  condemnation  proceedings 
by  a  certified  copy  of  the  certificate  of 
incorporation  and  a  showing  of  com- 
pliance with  the  statutory  require- 
ments. Calor,  etc.  Co.  r.  Franzell,  109 
S.  W.  Rep.  328  (Ky.  1908).  Incor- 
poration may  be  proved  by  putting  in 


tion  may  be  proved  by  showing  that  evidence  the  records,  books,  and  min- 
it  acted  and  was  accepted  in  the  com-  utes  of  the  company  showing  an  or- 
munity  as  a  corporation,  or  it  may  be    ganization  in  pursuance  of  the  char- 


shown  by  its  statement  filed  with  the 
secretary  of  state.  Standard  Oil  Co. 
V.  Commonwealth,  91  S.  W.  Rep.  1128 
(Ky.  1906).  Where  incorporation  is 
denied  and  there  is  no  proof  given  of 
that  fact,  the  plaintiff  cannot  recover. 
Pike,  etc.  Co.  v.  Wathen,  78  S.  W.  Rep. 
137    (Ky.    1904).     A   court   will   take 


ter.  Glenn  v.  Orr,  96  N.  C.  413  (1887). 
A  certificate  of  incorporation,  with 
evidence  of  organization  and  user,  and 
of  a  judgment  in  another  case  recov- 
ered by  the  corporation  against  de- 
fendant, is  sufficient  proof  that  plain- 
tiff "had  in  good  faith  attempted  to 
legally  organize  as  a  corporation,  and 


judicial  notice  of  a  railroad  charter  had  long  acted  as  such,  and  was  at 
taken  out  under  the  general  law.  At-  least  a  corporation  de  facto,  which  is 
lanla,  etc.  R.  R.  v.  Atlanta,  etc.  R.  R.,    all  that  is  necessary  to  enable  it  to 
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incorporation  unless  a  copy  of  the  laws  under  which  it  was  incorpo- 


maintain  an  action  against  any  one, 
other  than  the  state,  who  has  con- 
tracted with  the  corporation  or  who 
had  done  it  a  wrong."  Baltimore,  etc. 
R.  R.  V.  Fifth  Bapt.  Church,  137  U.  S. 
568  (1891).  The  certificate  of  the  sec- 
retary of  state  reciting  that  certain 
members  were  legally  organized  and 
established  as  a  corporation  does  not 
prove  them  a  corporation,  but  is  hear- 
say evidence.  Fish  v.  Smith,  73  Conn. 
377  (1900).  Even  though  a  certificate 
of  incorporation  must  be  filed  in  the 
county  auditor's  office  as  well  as  the 
office  of  the  secretary  of  state,  yet  a 
copy  certified  to  by  the  county  auditor 
raises  a  presumption  of  incorporation. 
Spokane,  etc.  Co.  v.  Loy,  21  Wash. 
501  (1899).  Fifty  years'  existence  as 
a  corporation  is  a  sufficient  proof  of 
incorporation.  Jeffries  Neck  Pasture 
r.  Ipswich,  153  Mass.  42  (1891).  It  is 
sufficient  to  prove  the  de  facto  exist- 
ence of  the  corporation  defendant  in  a 
suit  on  contract.  Benesch  v.  John 
Hancock,  etc.  Co.,  11  N.  Y.  Supp.  348 
(1890).  An  act  recognizing  a  corpora- 
tion as  such  is  sufficient  proof  of  incor- 
poration. Boykin  v.  State,  96  Ala.  16 
(1892).  If  proof  is  given  by  plaintiff 
that  a  copartnership  existed,  and  the 
defense  is  that  it  was  a  corporation, 
the  defendant  must  prove  that  fact. 
Proof  of  a  de  facto  corporation  is  suffi- 
cient to  meet  the  plea  of  nul  tiel  cor- 
poration. Cozzens  r.  Chicago,  etc.  Co., 
166  111.  213  (1897).  The  de  facto  in- 
corporation of  a  national  bank  may  be 
shown  by  oral  evidence  that  it  is  car- 
rying on  a  general  banking  business 
as  a  national  bank  under  a  certain 
name.  Yakima  Nat.  Bank  r.  Knipe,  6 
Wash.  348  (1893).  Proof  of  the  filing 
of  the  certificate  of  incorporation  in 
the  county  clerk's  office  is  sufficient 
proof  of  incorporation  without  proof 
of  the  filing  in  the  office  of  the 
secretary  of  state.  Georgeson  r.  Caf- 
frey,  71  Hun,  472  (1893).    Where  the 


stockholders  are  sued  as  individuals 
for  the  debts  of  the  company,  it  is  for 
them   to    prove   that   the   corporation 
existed.     The   testimony   of   two  per- 
sons that  they  complied  with  the  laws 
and  got  a  charter  is  insufficient,  it  ap- 
pearing that  the  law  required  at  least 
three  incorporators.  The  charter  itself 
is  the  best  evidence.    "A  mere  feigned 
compliance  with  the  laws  of  the  state 
of  which  it  is  claimed  a  corporation  is 
a  citizen"  is  not  sufficient,  nor  is  the 
mere  adoption  of  the  corporate  name 
sufficient.     Owen  v.  Shepard,  59  Fed. 
Rep.    746    (1894).     Where   the   corpo- 
rate existence  is  denied,  proof  of  the 
execution  of  the  articles  of  incorpora- 
tion, and  that  a  certain  person  acted 
as  president,  is  not  sufficient,  there  be- 
ing no  proof  of  the  filing,  etc.     Good- 
ale,    etc.    Co.    r.    Shaw,    41    Ore.    544 
(1902).    A  duly  authenticated  copy  of 
the  articles  of  incorporation  of  a  do- 
mestic corporation  by  the  secretary  of 
state  and  the  register  of  deeds  is  suffi- 
cient   proof    of     incorporation.      Do- 
wagiac,  etc.  Co.  v.  Higinbotham,  15  S. 
Dak.  547   (1902).     Although  the  com- 
pany had  a  president  and  secretary, 
this  in  itself  does  not  raise  a  presump- 
tion of  a  corporation.    Clark  i;.  Jones, 
87  Ala.   474    (1888).     The  production 
of   the   corporate   books    showing    an 
election  of  officers  is  sufficient  to  raise 
a  presumption  of  the  existence  of  the 
corporation.  Wood  r.  Jefferson  County 
Bank,  9  Cow.  194    (1828).     "The  pro- 
duction of  the  act  of  incorporation  and 
proof   of   user   under   it   by   the    cor- 
porate body  afford  presumptive  proof 
in   the   first   instance    of   the   fact   of 
incorporation."   People  r.  Beigler,  Hill 
&  D.  Supp.  133    (1843).     See  also,  on 
the   method   of  proof,   Chamberlin    r. 
Huguenot    Mfg.    Co.,    118    Mass.    532 
(1875) ;  Spring  Valley  Water-works  v. 
San    Francisco,    22    Cal.    434    (1863); 
Eastern,  etc.  Co.  r.  Vaughan,  14  N.  Y. 
546  (1856);  Hughes  r.  Antietam  Mfg. 
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rated  are  also  put  in  evidence.^  The  testimony  of  a  lawyer  of  a 
foreign  country  that  certain  acts,  documents,  etc.,  constituted  a  com- 

Co.,  34  Md.  316  (1870);  Leonardsville  company  had  been  duly  incorporated 
Bank  y.  Willard,  25  N.  Y.  574  (1862);  and  had  filed  the  necessary  articles 
Reynolds  v.  Myers,  51  Vt.  444  (1879) ;  with  the  proper  officials.  Petty  v.  Hay- 
West  Winsted  Sav.  Bank  v.  Ford,  27  den,  115  Iowa,  212  (1901).  In  a  suit 
Conn.  282  (1858);  Society  for  Prop,  by  an  alien  corporation  to  collect  un- 
Gosp.  V.  Pawlet,  4  Pet.  480  (1830);  paid  calls  the  statutes  under  which  the 
Alderman,  etc.  v.  Finley,  10  Ark.  423  corporation  is  formed  may  be  proved 
(1850);  Oldtown,  etc.  R.  R.  v.  Veazie,  by  the  testimony  of  an  English  soli- 
39  Me.  571  (1855);  Pullman  r.  Upton,  citor  who  produces  copies  of  such 
86  U.  S.  328  (1877);  Penobscot,  etc.  statutes.  Nashua,  etc.  Bank  r.  Anglo- 
R.  R.  V.  Dunn,  39  Me.  587  (1855);  American,  etc.  Co.,  189  U.  S.  221 
Heaston  v.  Cincinnati,  etc.  R.  R.,  16  (1903).  As  to  the  mode  of  proving 
Ind.  275  (1861) ;  Orono  v.  Wedgewood,  the  incorporation  of  a  company  in 
44  Me.  49  (1857);  Litchfield  Bank  v.  England  and  the  filing  of  contracts. 
Church,  29  Conn.  137,  148  (1860);  U.  see  Barber  v.  International  Co.,  73 
S.  V.  Insurance  Companies,  22  Wall.  99  Conn.  587  (1901);  s.  c,  74  Conn.  652. 
(1874);  De  Witt  v.  Hastings,  40  N.  Y.  A  certificate  of  incorporation  in  an- 
Super.  Ct.  463   (1876);  aff'd,  69  N.  Y.  other  state  under  the  seal  of  the  state 


518;  Commonwealth  v.  Bakeman,  105 
Mass.  53  (1870);  South  Bay,  etc.  Co. 
V.  Gray,  30  Me.  547  (1849) ;  Utica  Ins. 
Co.  V.  Tilman,  1  Wend.  555  (1828); 
Jackson    v.    Leggett,     7    Wend.     377 


is  admissible  in  evidence  without  be- 
ing exemplified  under  the  federal  stat- 
utes. U.  S.  Vinegar  Co.  v.  Foehren- 
bach,  74  Hun,  435  (1893);  aff'd,  148 
N.  Y.  58.    In  a  suit  on  a  subscription 


(1831).     The  federal  courts  of  course  to  a  foreign  corporation  the  statutes 

take    judicial    notice    of    the    general  governing    such    foreign    corporation 

statutes  of  all  the  states.    Fourth  Nat.  may  be  proved  by  a  copy  testified  to  by 

Bank    v.    Francklyn,    120    U.    S.    747  a  witness  who  has  examined  and  com- 

(1887).    The  existence  of  a  plank-road  pared  the  copy  with  the  original.    An- 

corporation  is  not  proved  by  the  fact  glo-American,    etc.    Co.    v.    Dyer,    181 

that  the  governor  had   appointed   in-  Mass.  593  (1902).  An  exemplified  copy 

specters  of  it  and  they  had  certified  of   the   charter   of   incorporation   cre- 

that  the  road  was  completed.     Bill  v.  ated  by  special  statute  and  proof  of 


Fourth,  etc.  Road,  14  Johns.  416 
(1817).  See  111  S.  W.  Rep.  714  (Ky. 
1908). 

1  Law,  etc.   Soc.  v.   Hogue,  37   Ore. 


user  thereunder  is  sufficient  proof  of 
incorporation.  United  States,  etc.  Co. 
V.  McClure,  42  Ore.  190  (1902).  In 
California  a  foreign  corporation  may 


544  (1900).    A  copy  of  a  certificate  of    prove  its  incorporation  by  putting  in 
incorporation,  signed  by  the  secretary    evidence  a  copy  of  its  appointment  as 

an  agent  filed  in  the  office  of  the  sec- 
retary of  state.  Anglo-Californian 
Bank  v.  Field,  146  Cal.  644  (1905). 
Where  a  foreign  incorporation  is  de- 
nied it  must  be  strictly  proved.    Flor- 


of  state  and  sealed  with  the  seal  of  the 
state,  is  evidence  of  incorporation, 
even  in  another  state.  Commonwealth 
V.  Corkery,  175  Mass.  460  (1900).  A 
(le  facto  foreign  corporation  may  be 


proved,  where  corporate  existence  is  a  scheim  &  Co.  v.  Fry,  109  Mo.  App.  487 
collateral  matter,  by  proving  the  stat-  (1905).  The  rules  of  an  exchange 
utes  of  the  foreign  state  and  the  secre-  may  be  proved  by  an  examined  or 
tary  of  state's  certificate,  under  the  authenticated  copy,  but  not  by  a  wit- 
seal  of  the  state,  to  the  effect  that  the    ness  merely  swearing  that  the  paper 

2528 


ClI.  XLV.] 


PARTIES.   PLEADINGS,   ETC. 


[§  754. 


plaiiuiut  ii  corporation  under  tlie  laws  of  that  country,  raises  a  pre- 
sumption that  it  was  duly  incorporated.^  A  corporation  may  enjoin 
the  secretary  of  state  from  taking  its  certificate  of  incorporation  out 
of  the  state,  even  though  he  proposes  to  prove  perjury  by  the  officers 
in  swearing  to  the  certificate."  The  United  States  courts  will  take 
judicial  notice  of  an  act  of  congTess  incorporating  a  railroad  com- 
pany.^ 

§  754.  Confession  of  judgment — ^A  corporation  may  confess 
judgment,  but  generally  this  can  bo  done  only  by  order  of  the  board 
of  directors.^ 

In  New  York,  by  statute,  a  corporation  cannot  confess  judgment  in 
contemplation  of  insolvency.^ 


produced  by  him  was  a  copy,  without 
showing  that  he  had  compared  it  witli 
the  original.  A  private  statute,  incor- 
porating a  company  in  another  state, 
should  be  proved  by  producing  the 
oflacial  printed  statutes.  Miller  v. 
Johnston,  71  Ark.  174  (1903).  A  copy 
of  the  certificate  of  incorporation  cer- 
tified by  the  secretary  of  a  territory 
may  not  be  suflicient  to  prove  the  coi"- 
porate  existence  of  a  foreign  corpora- 
tion, especially  where  there  is  no 
proof  of  the  laws  of  the  foreign  state 
authorizing  incorporation,  there  being 
no  such  thing  as  a  common  law  cor- 
poration. Milwaukee,  etc.  Co.  v.  Gor- 
don, 95  Pac.  Rep.  995  (Mont.  1908). 
A  copy  of  the  charter  of  an  Illinois 
bank  certified  by  the  recorder  of  deeds 
of  Chicago  as  a  true  copy,  together 
with  the  affidavit  of  the  cashier  that 
the  bank  had  been  organized  and  had 
acted  under  such  charter  for  ten 
years,  and  had  never  been  dissolved, 
but  was  still  doing  business,  and  that 
attached  thereto  were  the  minutes  of 
the  meeting  of  organization  and  of  the 
charter  of  the  company,  raises  a  pre- 
sumption of  regular  incorporation. 
State  Bank,  etc.  v.  Carr,  130  N.  C.  479 
(1902).  A  foreign  corporation  proves 
incorporation  by  its  papers  and  pro- 
ceedings, and  by  putting  in  evidence 
the  statute  authorizing  incorporation. 
Savage  r.  Russell,  84  Ala.  103  (1888). 

1  Badische,  etc.  r.  Klipstein  &  Co., 
125  Fed.  Rep.  543  (1903). 

(159)  25 


2  Delaware,  etc.  Co.  r.  Layton,  50 
Atl.  Rep.  378  (Del.  1901). 

3  Heffelfinger  r.  Choctaw,  etc.  R.  R., 
140  Fed.  Rep.  75  (1905). 

4  A  president  and  treasurer  have  no 
power  to  confess  judgment  for  the  cor- 
poration. Adams  v.  Cross,  etc.  Co.,  27 
111.  App.  313  (1S88).  Contra,  Cham- 
berlin  v.  Mammoth  Min.  Co.,  20  Mo.  96 
(1854).  "Upon  a  confession  of  judg- 
ment by  a  corporation,  the  court  in 
which  the  action  is  pending  must  of 
necessity  judge  of  the  authority  of  any 
natural  person  who  may  appear  for 
the  company  in  that  behalf,  .  .  .  and 
its  judgment  as  to  the  right  and 
authority  of  the  person  so  appearing 
to  bind  the  corporation  must  be  con- 
clusive in  all  other  proceedings  where 
the  same  judgment  is  drawn  in  ques- 
tion." White  r.  Crow,  17  P"ed.  Rep. 
98  (1883);  aff'd,  110  U.  S.  183.  The 
treasurer  cannot  confess  judgment. 
Stevens  v.  Carp  River  Iron  Co.,  57 
Mich.  427  (1885).  A  corporation  may 
confess  judgment.  Solomon  r.  Schnei- 
der &  Co.,  56  Neb.  680  (1898)  ;  Shute  r. 
Keyser,  29  Pac.  Rep.  386  (Ariz.  1892). 
As  to  the  power  of  the  president  and 
other  officers  to  confess  judgment,  see 
ch.  XLIII,  supra. 

5/?e  Waterbury,  8  Paige,  380 
(1840);  Kingsley  r.  First  Nat.  Bank, 
31  Hun,  329  (1884);  National  Shoe, 
etc.  Bank  v.  Mechanics'  Nat.  Bank,  89 
N.  Y.  467   (1882). 
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§  755.  Injunction  and  contempt. — An  injunction  against  a  corpo- 
ration should  run  to  tlie  corporation  in  its  corporate  name.  All  offi- 
cers and  agents  upon  whom  it  is  served,  or  to  whose  knowledge  it 
comes,  are  guilty  of  contempt  of  court  if  they  disregard  it.^  The 
corporation  and  also  all  of  its  officers  and  agents  who  wilfully  violate 
the  injunction  may  be  fined  for  contempt  of  court. ^ 

1  King  V.  Barnes,  113  N.  Y.  476  for  damages  for  withholding  notice  of 
(18S9).  An  injunction  against  a  cor-  the  injunction.  Guirney  v.  St.  Paul, 
poration  in  New  York  may  be  served    etc.    Ry.,    43    Min.    496     (1890).      In 


on  a  division  superintendent  of  the 
division  interested.  Moreover,  knowl- 
edge of  the  injunction  is  as  good  as 
service.  Disobedience  is  contempt. 
Rochester,  etc.  R.  R.  v.  New  York,  etc. 
R.  R.,  48  Hun,  190  (1888).  The  direct- 
ors are  bound  to  obey  an  injunction 
against  the  company  if  it  comes  to 
their  notice.  Hatch  v.  Chicago,  etc. 
R.  R.,  6  Blatchf.  105  (1868);  s.  c,  11 
Fed.  Cas.  799;  People  v.  Sturtevant,  9 
N.  Y.  263  (1853).  See  also  High,  In- 
junctions; also  §  745,  supra.  The  com- 
pany may  be  indicted  for  not  obeying 
the  order  of  the  court.  Regina  v. 
Birmingham,  etc.  Ry.,  9  Car.  &  P. 
469    (1840).     An  injunction  against  a 


Golden  Gate,  etc.  Co.  v.  Yuba  County 
Super.  Ct.,  65  Cal.  187  (1884),  it  was 
held  that  a  corporation  may  be  pun- 
ished for  contempt  of  court.  An  in- 
junction against  a  corporation  is  bind- 
ing on  all  its  officers,  although  they 
are  not  parties.  Sidway  v.  Missouri, 
etc.  Co.,  116  Fed.  Rep.  381   (1902). 

2  Re  Tift,  11  Fed.  Rep.  463  (1881). 
An  injunction  against  certain  direct- 
ors of  the  corporation  from  using  pat- 
ented articles  is  violated  by  their 
forming  a  new  corporation  to  do  the 
same  acts,  they  being  directors  also  of 
the  latter.  Iowa,  etc.  Wire  Co.  v. 
Southern,  etc.  Wire  Co.,  30  Fed.  Rep. 
123   (1887).     An  injunction  against  a 


foreign  corporation  may  apply  to  its    corporation  running  a  ferry  cannot  be 


acts  out  of  the  state  as  well  as  in  it. 
Prince  Mfg.  Co.  v.  Prince's,  etc.  Co.,  51 
Hun,  443  (1889).  In  a  proceeding  by  a 
New  York  receiver  of  a  dissolved  New 
York  corporation  against  a  former  di- 
rector for  interfering  with  the  assets 
against  the  injunction  of  the  New 
York    court,    held,    that    the    director 


evaded  by  the  corporation  transferring 
its  boats  to  its  president  individually. 
The  corporation  was  fined,  and  the 
president  imprisoned  for  contempt. 
"Injunction  orders  must  be  fairly  and 
honestly  obeyed,  and  not  defeated  by 
subterfuges  and  tricks  on  the  part  of 
those  bound  to  obey  them;  they  may 


could  not  evade  the  injunction  by  go-    be  violated  by  aiding,  countenancing 


ing  out  of  the  state.  Williams  v. 
Hintermeister,  26  Fed.  Rep.  889 
(1886).  Though  a  bank  may  be  in 
contempt,  it  does  not  follow  that  each 
servant  or  agent  of  the  bank  also  is  in 
contempt.  Southern  Development  Co. 
r.  Houston,  etc.  Ry.,  27  Fed.  Rep.  344 
(1886).     Cf.  §758,  infra.     An  injunc- 


and  abetting  others  in  violation 
thereof  as  well  as  by  doing  it  directly; 
and  courts  will  not  look  with  indul- 
gence upon  schemes,  however  skilfully 
devised,  designed  to  thwart  its  or- 
ders." Mayor,  etc.  v.  New  York  Ferry, 
etc.  Co.,  64  N.  Y.  622  (1876).  A  for- 
eign corporation  violating  an  injunc- 


tion may  bind  a  corporation,  though  tion    may    be    fined    for   contempt   of 

not  a  party  to  the  suit.     Eagle  Mfg.  court.     Service  is  made  in   the  same 

Co.  V.  Miller,  41  Fed.  Rep.  351  (1890);  way  as  in  ordinary  cases.     Its  agent 

rev'd   on  another  point  in   151   U.   S.  violating  the  injunction  may  also  be 

186.     If  the  employee  violates  the  in-  fined.     U.  S.  v.  Memphis,  etc.  R.  R.,  6 

junction,   not   knowing   of   it,   and    is  Fed.  Rep.  237  (1881). 
arrested,  he  may  sue  his  corporation 
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§  756.  Contempt  and  sequestration. — Although  a  corporation  is 
an  existence  entirely  distinct  from  its  officers  or  :nenibers,  yet  the  lat- 
ter may  be  held  answerable,  and  in  contempt  of  court,  for  neglect  or 
refusal  to  perform  the  ordere,  decrees  or  judgments  of  courts.^  More- 
over, tlie  corporation  itself  is  bound  to  obey  the  court,  and  for  failure 
to  do  so  the  court  will  sequestrate  the  corporate  property.  Sequestra- 
tion is  a  chancery  remedy  whereby  the  property  of  a  party  is  seized 
by  officers  of  the  court  of  chancer^'  to  punish  contempts  and  to  compel 
obedience  to  the  order  or  decree  of  the  court.^  It  is  used  not  only  1x) 
compel  the  corporation  to  do  an  act  commanded  by  a  court  of  chan- 
cery, but  also  to  subject  the  corporate  property  to  the  payment  of  a 
money  decree  which  a  court  of  chancery  has  made  ag-ainst  the  corpo- 
ration.^    Sequestration  is  the  taking  of  property  from  the  owner  for 


1  A  contempt  of  court  by  a  corpora- 
tion may  be  punished  by  punishing 
the  corporate  officers  who  do  the  act 
or  control  the  action  of  the  corpora- 
tion. Sercomb  v.  Catlin,  128  111.  556 
(1889).  The  case  of  Lacharme  v. 
Quartz  Rock,  etc.  Co.,  1  H.  &  C.  134 
(1862),  whereby  an  order  was  en- 
forced by  reaching  the  corporate  of- 
ficers, is  based  on  the  English  statute 
giving  the  court  such  a  power.  In 
the  ancient  case  of  Salmon  v.  Ham- 
borough  Co.,  1  Cas.  in  Ch.  204  (1671), 
where  the  corporation  defendant  did 
not  obey  an  order  of  the  court  and  had 
no  property,  the  House  of  Lords  issued 
an  order  directed  to  the  corporate 
officers  ordering  them  to  obey  the 
former  order  or  be  committed  for  con- 
tempt. Cf.  4  Wait,  Pr.  206;  Curson  v. 
African  Co.,  1  Vern.  121  (1632).  Pa- 
pers against  a  corporation  are  not  to 
be  directed  against  its  officers  person- 
ally, even  as  officers.  Verplanck  v. 
Mercantile  Ins.  Co.,  2  Paige,  438 
(1831).  Where  the  corporation  is  en- 
joined from  doing  a  certain  thing, 
then  the  officers  are  personally  liable 
for  contempt  if  they  do  the  thing  en- 
joined. See  §  755,  supra.  In  Davis  v. 
Mayor,  etc.,  1  Duer,  451,  484  (1853), 
the  court  said  that  it  was  admitted 
that  a  mandamus  directed  to  the  cor- 
poration in  its  corporate  name  bound 
all  the  officers  and  members  (citing 
municipal  corporation  cases).     Chan- 
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cellor  Bland,  in  McKim  v.  Odom,  3 
Bland  (Md.),  422  (1829),  with  good 
reason  objected  to  the  technical  and 
illogical  rule  that  corporate  officers 
cannot  be  compelled  to  do  an  act 
which  the  corporation  is  commanded 
to  do.  A  somewhat  similar  instance 
of  the  power  of  the  court  arises  in  a 
mandamus  to  make  a  transfer  of 
stock.     See  §  390,  supra. 

2  See  2  Daniell,  Ch.  Pr.,  p.  1052,  etc.; 
1  Barb.  Ch.  Pr.,  p.  71,  etc.,  444;  Ang. 
&  A.  Corp.,  §  667,  etc.  As  regards  cor- 
porations, this  remedy  was  used  to 
compel  the  corporation  to  appear  and 
answer  a  bill  in  equity  and  also  to 
subject  the  property  of  the  corporation 
to  the  payment  of  a  money  decree  of 
a  court  of  chancery.  Sequestrations 
in  chancery  correspond  greatly  to  exe- 
cutions at  law.  Sequestration  "is  most 
certainly  of  the  nature  of  an  execu- 
tion." It  is  demandable  of  right.  It 
issues  though  the  corporation  has  no 
property.  Reid  r.  Northwestern  R.  R., 
32  Pa.  St.  257  (1857).  The  case  of 
Jones  r.  Boston  Mill  Corp.,  21  Mass, 
507  (1827),  holds  that  sequestration 
is  a  proper  remedy  to  enforce  a  decree. 

3  If  the  sequestration  is  to  compel 
the  corporation  to  do  something  other 
than  pay  money,  the  corporate  prop- 
erty is  merely  seized  and  held  by  the 
court  until  the  corporation  complies. 
If,  however,  the  sequestration  is  to 
compel  the  payment  of  a  money  de- 
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a  time  till  the  rents,  issues,  and  profits  satisfy  a  demand.  The  judg- 
ment in  such  case  does  not  dissolve  the  corporation.^ 

A  sequestration  reaches  all  the  goods  and  chattels  and  the  rents 
and  profits  of  land  belonging  to  the  corporation ;  ^  but  there  is  some 
doubt  as  to  whether  choses  in  action  and  the  title  to  real  estate  can 
be  subjected  to  this  remedy  by  a  court  of  chancery.  It  is  clear  that 
originally  the  corporate  realty  could  not  be  so  reached.^ 

§  757.  Foreign  corporations  may  sue  and  he  sued — Stockholders* 
suits  against  foreign  corporation  —  Garnishment  —  Statute  of  lim- 
itations—  Usury. — A  foreign  corporation  is  considered  a  resident 
of  the  state  wherein  it  was  created ;  and  it  is  regarded  as  a  citizen  of 
that  state  in  all  questions  of  jurisdiction.^ 


cree,  the  corporate  property  seized 
will  be  sold  and  the  proceeds  applied 
to  that  debt.  See  authorities  cited 
supra. 

1  Proctor  V.  Sidney,  etc.  Co.,  8  N.  Y. 
App.  Div.  42  (1896). 

2  See  authorities  in  note  2,  p.  2531. 

3  2  Daniell,  Ch.  Pr.,  p.  1054;  Coats  t?. 
Elliott,  23  Tex.  606  (1859).  Seques- 
tration is  the  proper  remedy  to  subject 
the  net  profits  of  a  turnpike  company 

.  '^0  the  payment  of  a  judgment.  Neither 
sequestration  nor  a  common-law  exe- 
cution can  effect  a  sale  of  the  road, 
however,  since  the  franchise  is  a  trust 
from  the  state,  Ammant  v.  New  Alex- 
andria, etc.  Road,  13  Serg.  &  R.  (Pa.) 
210  (1825).  But  where,  under  the 
statutes,  a  receiver  is  appointed  in 
sequestration  proceedings,  the  deci- 
sions are  inclined  to  hold  otherwise. 
Atlas  Bank  v.  Nahant  Bank,  40  Mass. 
480  (1839).  But  see  Foster  v.  Town- 
shend,  68  N.  Y.  203  (1877);  N.  Y. 
Code  Civ.  Proc,  §  1772.  In  proceed- 
ings under  N.  Y.  Code  Civ.  Proc, 
§  1784,  etc.,  all  the  corporate  person- 
alty and  realty  vest  in  the  receiver. 
See,  in  construction  of  the  New  York 
statute,  Bangs  r.  Mcintosh,  23  Barb. 
591  (1857);  Devendorf  v.  Beardsley, 
23  Barb.  656  (1857);  Judson  v.  Rossie 
Galena  Co.,  9  Paige,  598  (1842).  See 
also  Devoe  v.  Ithaca,  etc.  R.  R.,  5 
Paige,  521  (1835),  as  to  the  practice. 
Aa  regards  choses  in  action  the  old 
authorities  differed.     1  Barb.  Ch.  Pr., 


p.  71,  says  that  the  choses  in  action 
cannot  be  reached  by  sequestration.  2 
Daniell,  Ch.  Pr.,  p.  1052,  says  that 
possibly  choses  in  action  in  the  pos- 
session of  third  persons  cannot  be 
reached.  The  later  authorities,  how- 
ever, are  inclined  to  extend  this  rem- 
edy to  choses  in  action.  Grew  v. 
Breed,  53  Mass.  363  (1847);  Hosack 
t\  Rogers,  11  Paige,  603  (1845)  ;  White 
V.  Geraerdt,  1  Edw.  Ch.  340  (1832).  It 
has  been  doubted  whether  sequestra- 
tion proceedings  could  reach  the  books 
and  papers  of  the  corporation,  Lowton 
V.  Colchester,  2  Meriv.  395  (1817) ;  but 
it  would  seem  that  such  papers  should 
be  subject  to  sequestration  so  far  as 
they  contain  information  or  give  title 
to  property  which  has  been  seques- 
tered. 

4  Louisville,  etc.  R.  R.  v.  Letson,  2 
How.  497  (1844) ;  Haight  &  Freese  Co. 
V.  Weiss,  156  Fed.  Rep.  328  (1907); 
Stafford  r.  American  Mills  Co.,  13  R. 
I.  310  (1881);  Cowardin  v.  Universal 
L.  Ins.  Co.,  32  Graft.  (Va.)  445  (1879), 
holding  that  it  is  subject  to  attach- 
ment as  a  non-resident;  Marshall  v. 
Baltimore,  etc.  R.  R.,  16  How.  314 
(1853);  Covington,  etc.  Co.  v.  Shep- 
herd, 20  How.  227  (1857);  Myers  r. 
Dorr,  13  Blatchf.  22  (1870);  s.  c,  17 
Fed.  Cas.  1105;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208  (1866);  Daly  v. 
National  L.  Ins.  Co.,  64  Ind.  1  (1878); 
Hadley  v.  Freedman's,  etc.  Co.,  2  Tenn. 
Ch.   122    (1874);   Harding  v.  Chicago, 
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It  is  discretionarj  with  a  court  as  to  whether  it  will  grant  equitable 
relief  against  a  foreign  corporation.  Especially  is  this  the  case  in  re- 
gard to  suits  brought  by  stockholders.  The  courts  will  often  refuse 
to  grant  relief,  inasmuch  as  there  may  be  no  means  of  enforcing  the 
decree.^  A  suit  to  compel  a  foreign  corporation  to  issue  new  certifi- 
cates of  stock  for  certificates  lost  will  lie.^  A  stockholder  in  a  foreign 
corporation  may  sue  in  the  courts  of  Xew  York  to  enjoin  fraudulent 
acts  and  hold  the  directors  and  third  persons  personally  liable.^  But 
a  stockholder's  suit  to  enjoin  the  company  from  leasing  its  property 
for  an  adequate  sum  must  he  brought  in  the  state  where  the  company 
is  incorporated.'*  A  Washington  stockholder  in  an  Oregon  corpora- 
tion cannot  bring  suit  in  the  federal  court  in  Washington  to  hold  non- 
resident directors  liable  for  paying  illegal  salaries  and  neglecting  to 
collect  the  corporate  debts  and  to  have  a  receiver  appointed.^  The 
courts  have  frequently  refused  to  entertain  jurisdiction  over  a 
foreign  corporation  in  cases  where  the  decree  of  the  court  cannot  be 
^nforced.^  The  statute  of  Ohio  that  no  suit  may  be  maintained  in 
the  courts  of  that  state  for  death  occurring  in  another  state  unless  the 
deceased  was  a  citizen  of  Ohio  is  constitutional.'^ 

Garnishee  process  does  not  lie  against  a  foreign  corporation  to 
reach  a  sum  of  money  due  from  such  corporation  to  a  non-resident.® 


etc.  R.  R.,  80  Mo.  659  (1883);  Mc- 
Gregor r.  Erie  Ry.,  35  N.  J.  L.  115 
(1871);  Stout  V.  Sioux  City,  etc.  R. 
R.,  8  Fed.  Rep.  794  (1881),  holding 
that  a  foreign  corporation  which  had 
filed  its  charter  with  the  secretary  of 
state  and  otherwise  complied  with  the 
local  statute  was  a  domestic  corpora- 
tion under  the  law  of  Nebraska.  A 
foreign  corporation  may  be  sued  in 
Massachusetts  by  a  resident.  Young  v. 
Providence,  etc.  Co.,  150  Mass.  550 
(1890).  A  non-resident  may  sue  a 
foreign  corporation  in  Massachusetts. 
Youmans  v.  Minn.  etc.  Trust  Co.,  67 
Fed.  Rep.  282  (1895).  A  provision  in 
a  charter  that  the  company  should  be 
sued  only  in  the  state  where  it  is  in- 
corporated does  not  prevent  suit 
against  it  in  another  state.  Shields  v. 
Union,  etc.  Ins.  Co.,  119  N.  C.  380 
(1896).  Foreign  corporations  may  be 
sued  in  Tennessee.  Telephone  Co.  r. 
Turner,  88  Tenn.  265  (1889).  A  non- 
resident may  sue  a  foreign  corpora- 
tion in  South  Carolina  when  the  cause 
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of  action  arose  within  the  state.  Cen- 
tral R.  R.,  etc.  Co.  V.  Georgia,  etc.  Co., 
32  S.  C.  319  (1890).  As  to  restric- 
tions by  the  state  on  the  right  of  a 
foreign  corporation  to  remove  cases  to 
the  federal  courts,  see  §§  696-700, 
supra. 

1  See  §  734,  supra. 

2  Guilford  v.  Western  U.  Tel.  Co.,  59 
Minn.  332  (1894).  A  South  Carolina 
corporation  may  be  sued  in  New 
Hampshire  by  a  purchaser  of  a  certifi- 
cate of  stock  to  compel  a  transfer 
thereof  on  the  books  of  the  company. 
Westminster  Nat.  Bank  v.  New  Eng- 
land, etc.,  73  N.  H.  465   (1906). 

3  See  §  734,  supra. 

4  See  §  734,  supra. 

5  See  §  734,  supra. 

6  See  §  734,  supra. 

7  Chambers  r.  Baltimore,  etc.  R.  R., 
207  U.  S.  142   (1907). 

8  A  debt  due  from  a  limited  part- 
nership to  a  corporation,  both  organ- 
ized under  the  laws  of  Massachusetts, 
cannot  be  attached  in  New  York.    Na- 
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The  cars  of  an  Illinois  railroad  corporation  passing  tlirougli  another 
state  in  the  transportation  of  freight  or  return  cannot  he  attached  in 


tional   Broadway   Bank   v.    Sampson, 
179  N.  Y.  213    (1904).     In  a  suit  be- 
tween   non-residents,    the    defendant 
being  a  foreign  corporation,  plaintiff 
cannot  garnishee  money  owed  by  an- 
other foreign  corporation,  since  under 
the  New  Yorlc  law  the  defendant  could 
not  sue  such  latter  corporation  in  the 
New  York  courts.     Bridges  v.  Wade, 
113  N.  Y.  App.  Div.  350    (1906).     In 
Arkansas  a  debt  due  from  a  foreign 
railroad  corporation,  which  has  a  line 
in  the  state,  may  be  garnisheed,  even 
though   the   debt   was   for   labor   per- 
formed in  another  state.     The  exemp- 
tion  laws  where  the  suit  is  brought 
control.     Stone  v.  Drake,  79  Ark.  384 
(1906).     A   foreign   railroad   corpora- 
tion, owning  and  operating  a  railroad 
in  West  Virginia,  may  be  garnisheed 
in   that   state,    irrespective    of   where 
the   debt  was   contracted   or  payable, 
and  even  though  the  creditor  is  a  non- 
resident.    Baltimore,  etc.  R.  R.  v.  Al- 
len,  58   W.   Va.   388    (1905).     A  New 
Jersey  corporation  doing  all  its  busi- 
ness in  North  Carolina,  may  be  gar- 
nisheed  in  the  latter  state  in  a  suit 
between  two  residents  of  Virginia,  the 
suit  having  grown  out  of  a  contract 
made  in  North  Carolina.     Goodwin  v. 
Claytor,    137    N.    C.    224    (1904).      In 
Illinois   a   resident   may   garnishee   a 
non-resident    corporation    for    money 
due  to  another  non-resident  who  is  a 
judgment  debtor  of  the  former.    Han- 
nibal,   etc.    R.   R.    i'.    Crane,    102    111. 
249    (1882).     Where  two  foreign  cor- 
porations make  a  contract  in  the  state 
a  debt  arising  therefrom  may  be  gar- 
nisheed in  that  state.    Krafve  v.  Roy, 
etc.  Co.,  98  Minn.  141  (1906).    Under 
the    statutes    of    Georgia    wages    due 
from  a  non-resident  corporation  to  a 
non-resident    employee    may    be    gar- 
nisheed   in     that     state.     Harvey    v. 
Thompson,    60    S.    E.    Rep.    11     (Ga. 
1907),  overruling  previous  decisions  to 
the  contrary.    A  non-resident  corpora- 


tion cannot  be  garnisheed  for  a  debt 
due  to  another  non-resident   corpora- 
tion unless  the  former  is  legally  doing 
business    in    the   state.     Riter-Conley, 
etc.  Co.  V.  Mzik,  Ohio  Circuit  (1901), 
p.  164.     A  citizen  of  Alabama  cannot 
garnishee   in  Alabama  a  foreign  cor- 
poration to  pay  a  claim  which  he  has 
against  a  non-resident  where  the  debt 
from  the  foreign  corporation  was  not 
contracted  in  Alabama  and  was  not  to 
be  paid  there.    Louisville,  etc.  R.  R.  v. 
Steiner,    30   S.   Rep.   741    (Ala.   1900). 
Garnishment    does   not   lie    against    a 
non-resident    corporation    to    reach    a 
fund  held  by  the  latter,  but  payable  in 
another  state.     National  Bank,  etc.  v. 
Furtick,  2  Marvel,  35   (Del.  1897).    A 
citizen  of  North  Carolina  cannot  gar- 
nishee   in    Pennsylvania    a    debt   due 
from  a  Connecticut  corporation  to  a 
citizen  of  North  Carolina.     Strause  v. 
yEtna,  etc.  Co.,  126  N.  C.  223   (1900). 
Where  one  foreign  corporation  in  New 
York   sells  goods   to   another   foreign 
corporation    in    New    York,    the    debt 
may  be  attached  in  New  York.     India 
Rubber  Co.  v.  Katz,  65  N.  Y.  App.  Div. 
349    (1901).     No   attachment  lies   on 
insurance  monej^  due  by  the  resident 
branch  of  a    foreign   insurance   com- 
pany   to     another    foreign    company. 
Moch  V.  Virginia  F.  &  M.  Ins.  Co.,  10 
Fed.  Rep.  696    (1882).     An  insurance 
by  a  Missouri  corporation  on  Nebraska 
property  cannot  be  garnisheed  in  Illi- 
nois  upon   the   burning  of   the   prop- 
erty.    American  Cent.  Ins.  Co.  r.  Hef- 
tier,  37   Neb.   849    (1893).     A   citizen 
of  Arkansas  may  garnishee  a  railroad 
company  of  Missouri  operating  in  Ar- 
kansas  for  money  due  to  one  of  its 
employees  in  Missouri.     Kansas  City 
R.  R.  r.  Parker,  69  Ark.  401    (1901). 
An     attachment    or    garnishment     in 
Michigan  of  a  debt  due  from  an  Illi- 
nois   corporation    to    a    Washington 
corporation,  and  payable  in  Washing- 
ton, is  not  good,  even  though  the  Illi-: 
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tliat  state,  neither  can  sums  of  money  due  from  railroads  in  that  state 
to  such  foreign  raih'oad  corporation  for  freight  on  interstate  ship- 
ments bo  attached.*  A  foreign  corporation  cannot  set  up  the  statute 
of  limitations  where  a  non-resident  could  not  set  it  up."  But  a  for- 
eign corporation  which  has  filed  its  papers  and  received  a  license  to 
do  business  in  the  state,  according  to  the  statutes,  is  not  in  contempla- 
tion of  law  a  non-resident,  within  the  meaning  of  the  statute  of  limi- 
tations.^ A  foreign  corporation  may  set  up  the  statute  of  limitations 
in  Tennessee,  if  it  has  had  an  office  in  the  state  during  the  entire 
period.'*  The  defense  of  usury  is  considered  elsewhere.^  At  common 
law  a  corporation  cannot  be  sued  except  in  a  county  where  it  has 
property  or  transacts  a  substantial  part  of  its  business  unless  the 
statutes  provide  otherwise.® 


nois  corporation  is  doing  business  in 
Michigan.  Reimers  v.  Seatco  Mfg.  Co., 
70  Fed.  Rep.  573  (1895).  The  ques- 
tion of  garnishment  by  service  on  the 
debtor  corporation  in  a  state  other 
than  its  domicile  is  fully  discussed  in 
National  F.  Ins.  Co.  v.  Chambers,  53 
N.  J.  Eq.  468  (1895).  See  also  Ala- 
bama, etc.  R.  R.  V.  Chumley,  92  Ala. 
317  (1S90);  Straus  v.  Chicago  Gly- 
cerine Co.,  46  Hun,  216  (1887);  aff'd, 
108  N.  Y.  654.  Insurance  due  from  a 
New  York  corporation  to  a  citizen  of 
New  York  cannot  be  attached  in  Mas- 
sachusetts by  Massachusetts  creditors 
of  the  insured.  Douglass  v.  Phenix 
Ins.  Co.,  138  N.  Y.  209  (1893).  A 
foreign  corporation  cannot  be  gar- 
nisheed  by  service  upon  an  agent 
within  the  state.  Associated  Press  v. 
United  Press,  104  Ga.  51   (1898). 

1  Davis  V.  Cleveland,  etc.  R.  R.,  146 
Fed.    Rep.   403    (1906). 

2  A  foreign  corporation  cannot  plead 
the  statute  of  limitations,  inasmuch 
as  it  has  been  "out  of  the  state." 
Larson  v.  Aultman,  etc.  Co.,  86  Wis. 
281  (1893),  reviewing  the  authorities. 
A  foreign  corporation  cannot  plead 
the  New  York  statute  of  limitations. 
It  must  plead  the  statute  of  limita- 
tions of  its  own  state.  Robeson  v. 
Central  R.  R.,  76  Hun,  444  (1894). 
"A  foreign  corporation  sued  in  New 
York  state  cannot  avail  itself  of  the 
statute  of  limitations."     Boardman  r. 


Lake  Shore,  etc.  R.  R.,  84  N.  Y.  157, 
185  (1881);  Rathbun  v.  Northern,  etc. 
Ry.,  50  N.  Y.  656  (1872).  As  to  the 
mode  of  pleading  the  statute  of  limi- 
tations of  another  state  against  an 
action  for  fraud  in  inducing  the  pur- 
chase of  stock,  see  Tudor  v.  Ebner, 
104  N.  Y.  App.  Div.  562  (1905);  aff'd, 
182  N.  Y.  562.  A  foreign  corporation 
cannot  plead  the  statute  of  limitations 
in  Kansas.  Williams  r.  Metropolitan, 
etc.  Ry.,  68  Kan.  17  (1903). 

3  Sidway  v.  Missouri,  etc.  Co.,  187 
Mo.  649  (1905).  A  foreign  corpora- 
tion doing  business  in  the  state  dur- 
ing the  whole  period  of  a  statute  of 
limitations  may  interpose  such  statute 
as  a  defense  to  a  suit.  Colonial,  etc. 
Co.  V.  Northwest,  etc.  Co.,  14  N.  Dak. 
147  (1905).  In  Texas  a  foreign  cor- 
poration may  plead  the  statute  of  limi- 
tations. Thompson  i'.  Texas,  etc. 
Cattle  Co.,  24  S.  W.  Rep.  856  (Tex. 
1893).  The  statute  of  limitations  runs 
in  behalf  of  a  foreign  corporation 
after  it  has  acquired  a  domicile  in  the 
state  for  purposes  of  litigation.  Trav- 
ellers' Ins.  Co.  r.  Fricke,  99  Wis.  367 
(1898).  A  foreign  corporation  may 
plead  the  statute  of  limitations.  St. 
Paul  V.  Chicago,  etc.  RJ^,  45  Minn. 
387  (1891). 

4  Turcott  r.  Yazoo,  etc.  R.  R.,  101 
Tenn.  102   (1898). 

5  See  §  766,  infra. 

G  Park    Bros.    &    Co.    v.    Oil    City 
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Bv  the  comity  of  states  the  courts  of  a  state  will  entertain  a  suit 
brought  bj  a  foreign  corporation.^     A  Xorth  Carolina  corporation 


Boiler     Works,     204      Pa.     St.     453 
(1903). 

1  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  370  (1820);  Newburg  Pe- 
troleum Co.  V.  Weare,  27  Ohio  St.  343 
(1875);  Lewis  v.  Bank  of  Kentucky, 
12  Ohio,  132  (1843);  Smith  v.  Weed 
S.  Machine  Co.,  26  Ohio  St.  562  (1875), 
holding  also  that  it  need  not  allege 
in  its  pleading  the  terms  of  its  char- 
ter showing  its  capacity  to  sue;  Han- 
na  r.  International  Petroleum  Co.,  23 
Ohio  St.  622  (1873);  Lathrop  v.  Com- 
mercial Bank  of  Scioto,  8  Dana  (Ky.), 
114  (1839);  Louisville,  etc.  R.  R.  v. 
Letson,  2  How.  497  (1844);  Bank  of 
Augusta  V.  Earle,  13  Pet.  519  (1839); 
Bank  of  Michigan  v.  Williams,  5  Wend. 
478  (1830) ;  Beaston  v.  Farmers'  Bank, 
12  Pet.  102,  135  (1838);  Marine,  etc. 
Bank  v.  Jauncey,  1  Barb.  486  (1847), 
holding  that  its  authority  to  sue  need 
not  be  set  forth  in  its  pleading;  Tom- 
higbee  R.  R.  v.  Kneeland,  4  How.  16 
(1846);  New  York  Dry  Dock  i\  Hicks, 

5  McLean,  111  (1850);  s.  c,  18  Fed. 
Cas.  151;  Lucas  v.  Bank  of  Georgia, 
3  Ala.  (O.  S.)  147  (1829)  ;  Guaga  Iron 
Co.  V.  Dawson,  4  BlacRf.  202  (1836); 
New  Jersey,  etc.  Bank  v.  Thorp,  6 
Cow.  46  (1826) ;  Mutual  Benefit  L.  Ins. 
Co.  V.  Davis,  12  N.  Y.  569  (1855); 
Direct  U.  S.  Cable  Co.  v.  Dominion 
Tel.  Co.,  84  N.  Y.  153  (1881)  ;  Hibernia 
Nat.  Bank  v.  Lacombe,  84  N.  Y.  367 
(1881),  holding  that  it  has  the  same 
right  to  remedies  and  liens  as  citi- 
zens; Williams  v.  Creswell,  51  Miss. 
817  (1876),  where  a  District  of  Co- 
lumbia corporation  was  complainant; 
American  Mut.  L.  Ins.  Co.  v.  Owen,  81 
Mass.  491  (1860);  Leasure  v.  Union, 
etc.  Ins.  Co.,  91  Pa.  St.  491  (1879); 
Portsmouth  Livery  Co.  v.  Watson,  10 
Mass.  91  (1813);  Bank  of  Edwards- 
ville  V.  Simpson,  1  Mo.  184  (1822); 
National  Bank  v.  De  Bernales,  1  Car. 

6  P.  569  (1825);  Henriques  v.  Dutch 
West   India   Co.,    2   Ld.    Raym.    1532 
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(1727) ;  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196  (1884);  British  Amer- 
ican Land  Co.  r.  Ames,  47  Mass.  391 
(1843),  holding  that  a  corporation  of 
a  foreign  country  may  sue;  Importing, 
etc.  Co.  r.  Locke,  50  Ala.  332  (1874); 
Savage  Mfg.  Co.  v.  Armstrong,  17  Me. 
34  (1840);  American  Colonization 
Soc.  V.  Gartrell,  23  Ga.  448  (1857). 
In  the  case  the  charter  declared  the 
corporation  to  be  created  for  a  speci- 
fied purpose,  "and  for  no  other  pur- 
pose," and  its  right  to  sue  in  another 
state  was  questioned.  Bank  of  Mari- 
etta V.  Pindall,  2  Rand.  (Va.)  465, 
473  (1824);  Hahnemanuian  L.  Ins.  Co. 
V.  Beebe,  48  111.  88  (1868),  where  the 
right  to  sue  in  another  state  for  libel 
was  questioned;  U.  S.  v.  Insurance 
Cos.,  22  Wall.  99  (1874),  holding  that 
corporations  created  merely  for  do- 
mestic and  business  purposes  in  the 
seceding  states  during  the  rebellion 
may  sue  in  the  federal  courts;  Insur- 
ance Co.  V.  The  "C.  D.,  Jr.,"  1  Woods, 
72  (1870);  s.  c,  13  Fed.  Cas.  65,  hold- 
ing that  it  may  sue  either  in  state 
or  federal  courts;  Fidelity  Ins.  etc. 
Co.  V.  Niven,  5  Houst.  (Del.)  416 
(1878),  holding  that  if  empowered  to 
act  as  an  administrator  it  may  sue  as 
such  in  another  state.  A  foreign  cor- 
poration may  institute  suit  on  a  claim 
which  has  arisen  outside  of  the  state. 
Alley  V.  Bowen,  etc.  Co.,  76  Ark.  4 
(1905).  A  non-resident  may  bring 
suit  in  Georgia  against  a  foreign  cor- 
poration for  a  tort  committed  in  Ala- 
bama, it  appearing  that  the  corpora- 
tion did  business  in  Georgia  and  had 
agents  therein.  Reeves  v.  Southern 
Ry.,  121  Ga.  561  (1905).  In  a  suit 
by  a  New  Jersey  corporation  to  pro- 
tect its  title  to  land  in  Florida,  it  is 
no  defense  that  the  company  was  or- 
ganized in  New  Jersey  to  do  all  its 
business  in  Florida  for  the  purpose 
of  avoiding  the  laws  of  Florida  rela- 
tive to  incorporation.  Indian  River 
36 
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may  bring  suit  in  the  state  of  ISTew  Jersey  against  a  New  York  corpo- 
ration and  recover  judgment  on  a  note,  even  though  the  North  Caro- 
lina corporation  has  not  complied  with  the  statutes  of  New  York 
relative  to  doing  business  in  that  state.^  Frequently  the  statutes  regu- 
late this  subject,  as  in  New  York,  where  no  non-resident  can  sue  a 
non-resident  corporation  in  the  courts  of  New  York  unless  the  causo 
of  action  arose  in  that  state  or  affects  property  there.^  Although  a 
non-resident  cannot  sue  a  foreign  corporation  in  New  York,  yet  the 
claim  may  be  assigned  to  a  resident  and  suit  then  be  brought  in  the 
state  court.^  No  foreign  corporation  doing  business  in  New  York, 
except  banks,  may  sue  in  New  York,  on  a  contract  made  there,  unless 
it  has  obtained  a  certificate  authorizing  it  to  do  business  in  New 
York."*  A  foreign  corporation  may  sometimes  bring  suit  in  the  state 
on  a  contract  made  outside  of  the  state  without  filing  a  certificate  to 
do  business  in  the  state.^  A  decision  of  the  state  court  that  a  foreign 
insurance  company  cannot  collect  assessments  on  a  policy  issued  in 
the  state,  because  the  company  is  not  qualified  under  the  state  law  to 
do  business  in  such  state  does  not  present  any  federal  question.^  The 
question  of  proof  of  incorporation  is  considered  elsewhere.'^ 

§  758.  Service  in  suits  against  a  foreign  corporation. — At  com- 
mon law  a  foreigii  corporation  could  not  be  sued  outside  of  the  state 
creating  it,  inasmuch  as  service  on  its  ofiicers  was  held  insufficient. 
This  view  of  the  law  is  now  abandoned.  Jurisdiction  over  a  foreign 
corporation  may  be  acquired,  in  suits  on  contracts  made  or  business 

Mfg.   Co.   V.  Wooten,   46   S.   Rep.    185  cause  of  action  to  a  resident.  McBride 

(Fla.    1908).      A    foreign    corporation  f.  Farmers' Bank,  26  N.  Y.  450  (1863). 
may  bring  suit.     Sciimidt,  etc.  Co.  v.        4  Laws  of  1901,  ctis.  96,  538.    A  for- 

Mahoney,  60  Neb.  20  (1900).    An  Eng-  eign   corporation   cannot  maintain  in 

lish    corporation    may    bring    suit    in  New  York  a  suit  on  a  judgment  ob- 

a  Kansas  court.     Colonial,  etc.  Co.  v.  tained  by  it  in  another  state  against 

Catlin,  57  Pac.  Rep.  140  (Kan.  1899).  another   foreign    corporation.     Anglo- 

A  foreign  corporation  engaged  in  in-  Am.  etc.  Co.  v.  Davis,  etc.  Co.,  169  N. 

terstate  commerce  may  sue  in  a  state  Y.  506  (1902).   In  regard  to  a  contract 

court    without    showing    that    it    has  made   in   another  state  by  a  foreign 

complied  with  the  laws  of  the   state  corporation,    the   latter   may    enforce 

entitling  it  to  do  business  there.  Zion,  such   a   contract   in   New   York   state 

etc.    Assoc.    V.    Mayo,    22    Mont.    100  without    a    license    to    do    business. 

(1899).  Batchelder,  etc.  Co.  r.  Knopf,  54  N.  Y. 

1  Allen  r.  Alleghany  Co.,  196  U.  S.  App.  Div.   329    (1900). 

458    (1905).  5  MacMilUui  Co.  r.  Stewart,  69  N.  J. 

2  Code  of  Civ.  Proc,  §5  1779,  1780;  L.  212  (1903);  Slaytor-Jennings  Co. 
Robinson  r.  Oceanic  Steam  Nav.  Co.,  r.  Specialty,  etc.  Co.,  69  N.  J.  L.  214 
112  N.  Y.  315   (1889).  (1903). 

.s  Pladden    r.    Dooley,    92    Fed.   Rep.        o  Swing  r.  Weston,  etc.  Co..  205  U. 
274   (1.^99).    The  New  York  statute  is    S.  275  (1907),  aff'g  140  Mich.  344. 
avoided    by    an    assignment    of    the        7  See  §  753,  supra. 
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done  within  the  jurisdiction,  by  service  upon  an  officer  of  the  cor- 
poration, or  upon  its  agent  engaged  in  the  state.^      Service  upon  a 

1  St.  Clair  v.  Cox,  106  U.  S.  350  in  another  state,  may  be  attacked  on 
(1882);  Hayden  v.  Androscoggin  Mills,  the  ground  that  the  corporation  did 
1  Fed.  Rep.  93  (1879),  where  service  not  do  business  in  the  state  where 
was  on  the  president.  This  last  deci-  the  judgment  was  obtained,  or  that 
sion  was  questioned  in  Boston  Electric  process  was  not  served  upon  it  there. 
Co.  V.  Electric  Gas  L.  Co.,  23  Fed.  Johnston  v.  Mutual,  etc.  Co.,  104  N. 
Rep.  838.  In  general,  see  Peckham  Y.  App.  Div.  550  (1905).  Service  upon 
V.  North  Parish,  33  Mass.  274,  286  an  advertising  agent  of  a  foreign  cor- 
(1834);  Martens  v.  International,  etc.  poration  is  not  sufficient.  Rich  v.  Chi- 
Soc,  53  N.  Y.  339  (1873);  City  F.  cago,  etc.  Ry.,  34  Wash.  14  (1904).  A 
Ins.  Co.  r.  Carrugi,  41  Ga.  660  (1871);  soliciting  and  advertising  agent  of  a 
Henning  v.  Planters'  Ins.  Co.,  28  Fed.  foreign  railroad  company  which  has 
Rep.  440  (1886),  holding  that  the  judg-  no  property  or  office  within  the  state 
ment  is  conclusive  only  when  it  shows  is  not  an  agent  upon  whom  service 
that  the  corporation  was  doing  busi-  may  be  made  in  Illinois,  especially 
ness  in  the  jurisdiction;  Barnett  r.  where  he  has  no  power  to  make  con- 
Chicago,  etc.  R.  R.,  4  Hun,  114  (1875) ;  tracts  for  the  company.  Wall  v.  Chesa- 
Angerhoefer  r.  Bradstreet  Co.,  22  Fed.  peake,  etc.  Ry.,  95  Fed.  Rep.  398 
Rep.  305  (1884).  Service  on  a  solicit-  (1899).  Service  upon  the  president 
ing  agent  is  not  sufficient.  McGuire  of  a  foreign  corporation,  who  is  in 
V.  Great,  etc.  Ry.,  155  Fed.  Rep.  230  the  state  to  testify  as  a  witness,  may 
(1907).  Service  on  a  resident  attor-  be  set  aside,  unless  the  objection  has 
ney  of  a  foreign  corporation  which  been  waived  by  practical  assent  to 
does  no  business  in  the  state  is  in-  such  service.  Weston  v.  Citizens',  etc. 
sufficient.  Thach  v.  Continental,  etc.  Bank,  64  N.  Y.  App.  Div.  145  (1901). 
Assoc,  114  Tenn.  271  (1905).  As  to  A  suit  by  a  non-resident  against  a 
the  presumption  that  a  judgment  ob-  foreign  corporation  for  causes  arising 
tained  in  another  state  against  a  for-  out  of  the  state  by  service  on  the 
eign  corporation  was  based  upon  legal  treasurer  gives  no  jurisdiction.  New- 
service,  see  Old  Wayne,  etc.  Ass'n  v.  ell  v.  Great  Western  Ry.,  19  Mich.  336 
McDonough,  164  Ind.  321  (1905).  The  (1869).  But  in  Massachusetts  a  bill 
soliciting  of  advertisements  by  travel-  lies  to  subject  the  assets  of  a  foreign 
ing  agents  of  a  publishing  company  corporation  to  the  payment  of  its 
is  not  doing  business  within  the  state  debts.  Silloway  r.  Columbia  Ins.  Co., 
as  regards  service  of  process  upon  one  74  Mass.  199  (1857).  And  attachment 
of  them.  Boardman  v.  S.  S.  M'Clure  lies  against  it.  Ocean  Ins.  Co.  v. 
Co.,  123  Fed.  Rep.  614  (1903).  Serv-  Portsmouth  Marine  Ry.,  44  Mass.  420 
ice  upon  a  person  soliciting  orders  for  (1841).  And  if  it  has  a  place  of  busi- 
a  foreign  corporation,  but  who  is  not  ness  in  the  state  it  may  be  sued  under 
an  agent  of  the  corporation,  is  not  the  statute.  National  Bank  of  Corn- 
sufficient.  Strain  v.  Chicago,  etc.  Co.,  merce  v.  Huntington,  129  Mass.  444 
126  Fed.  Rep.  831  (1903).  Service  (1880).  At  common  law,  service  on 
on  the  assistant  secretary  of  a  foreign  the  officer  in  charge  of  the  resident 
corporation  is  insufficient  where  there  business  of  a  foreign  corporation 
is  no  claim  that  the  corporation  is  gives  jurisdiction  for  a  cause  of  ac- 
doing  business  in  the  state.  Earle  tion  arising  in  the  jurisdiction.  New- 
V.  Chesapeake,  etc.  Ry.,  127  Fed.  Rep.  by  r.  Von  Oppen,  etc.  Co.,  L.  R.  7 
235  (1904).  A  judgment  against  a  Q.  B.  293  (1872).  But  service  of  in- 
foreign  corporation,  when  sued  upon  junction  papers  on  a  resident  selling 
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foreign  corporation  should  be  upon  an  agent  representing  the  corpora- 
tion in  the  business  which  it  does  in  the  state,  and  he  should  be  one 


agent  is  insufficient.  Carron  Iron  Co. 
r.  Maclaren,  5  H.  L.  Cas.  416  (1S55). 
A  corporatiou  incorporated  by  the 
United  States  may  be  reached  by  serv- 
ice on  the  president  anywhere  in  the 
country.  Eby  v.  Northern  Pac.  R.  R., 
13  Phila.  144  (1879).  An  Iowa  cor- 
poration could  not  be  sued  in  the 
District  of  Columbia  (Lathrop  v. 
Union  Pac.  Ry.,  1  MacArth.  234— 
1873)  until  a  statute  authorized  serv- 
ice. Dallas  v.  Atlantic,  etc.  R.  R.,  2 
MacArth.  146  (1875).  Where  foreign 
coriwrations  are  forbidden  to  do  busi- 
ness in  the  state  under  a  penalty  of 
a  fine,  unless  a  certificate  is  filed,  this 
is  the  only  penalty.  Contracts  made 
by  a  foreign  corporation  without  fil- 
ing a  certificate  are  enforceable.  To- 
ledo, etc.  Co.  r.  Thomas,  33  W.  Va. 
566  (1890).  An  attachment  of  prop- 
erty in  the  state  does  not  make  the 
cause  one  arising  in  the  state.  White- 
head r.  Buffalo,  etc.  Ry.,  18  How.  Pr. 
230  (1859).  A  foreign  corporation  do- 
ing business  in  the  state  may  be  sued. 
Thomas  r.  Placerville,  etc.  Co.,  65  Cal. 
600  (1884).  Service  of  notice  of  at- 
tachment on  a  director  suffices.  Boyd 
r.  Chesapeake,  etc.  Canal  Co.,  17  Md. 
195  (1860).  Service  on  the  treasurer 
is  insufficient  to  compel  a  transfer  of 
patents.  Desper  r.  Continental,  etc. 
Co.,  137  Mass.  252  (1884).  Service 
on  a  stockholder  of  a  foreign  corpora- 
tion is  not  good.  Rand  c.  Upper  Locks 
and  Canals,  3  Day  (Conn.),  441 
(1809);  O'Brien  r.  Shaw's  Flat,  etc. 
Co.,  10  Cal.  343  (1858).  A  default 
is  effectual  only  when  the  papers  show 
a  proper  service.  Willamette,  etc. 
Co.  r.  Williams,  1  Oreg.  112  (1854); 
Bawknight  r.  Liverpool,  etc.  Ins.  Co., 
55  Ga.  194  (1875),  holding  that  in 
Georgia  a  foreign  corporation  cannot 
be  sued  in  personam  except  upon  a 
contract  made  there.  The  remedy 
upon  a  foreign  contract  or  foreign 
judgment  is  in  rem  by  attachment  and 


garnishment.  Camden  Rolling-mill 
Co.  r.  Swede  Iron  Co.,  32  N.  J.  L. 
15  (1866),  holding  that  a  foreign  cor- 
poration which  has  no  place  of  busi- 
ness in  New  Jersey  cannot  be  sued 
in  the  courts  of  that  state  on  a  con- 
tract made  in  another  state,  but  other- 
wise on  a  contract  made  in  the  state. 
See  National  Cond.  Milk  Co.  v.  Bran- 
denburgh,  40  N.  J.  L.  Ill  (1878); 
Bushel  V.  Commonwealth  Ins,  Co.,  15 
Serg.  &  R.  (Pa.)  173  (1827),  holding 
that  an  attachment  w'ill  lie  against 
it.  To  same  effect,  St.  Louis,  etc.  Ins. 
Co.  f.  Cohen,  9  Mo.  416  (1845);  An- 
drews V.  Michigan  Cent.  R.  R.,  99 
Mass.  534  (1868);  Barr  v.  King,  96 
Pa.  St.  485  (1880),  holding  that  it 
may  be  garnisheed  on  execution; 
Smith  V.  Mutual  L.  Ins.  Co.,  96  Mass. 
336  (1867),  holding  that  a  citizen  of 
another  state  cannot  sue  in  the  courts 
of  Massachusetts  a  corporation  which 
is  foreign  to  that  state  on  a  cause 
of  action  which  did  not  arise  within 
the   jurisdiction. 

The  leading  case  of  McQueen  v.  Mid- 
dletown  Mfg.  Co.,  16  Johns.  5  (1819), 
states  the  common-law  rule  as  to  suits 
against  a  foreign  corporation.  Process 
against  a  foreign  corporation  cannot 
be  served  upon  its  officers  who  may 
be  found  within  the  jurisdiction  of 
the  court  unless  such  service  is  au- 
thorized by  the  statutes  of  the  state 
where  suit  is  brought.  Pomeroy  v. 
New  York,  etc.  R.  R.,  4  Blatchf.  120 
(1857);  s.  c,  19  Fed.  Cas.  965;  Eaton 
V.  St.  Louis,  etc.  Co.,  7  Fed.  Rep.  139 
(1S81);  Latimer  v.  Union  Pac.  Ry., 
43  Mo.  105  (1868);  Weight  r.  Liver- 
pool, etc.  Co.,  30  La.  Ann.  1186  (1878), 
holding  that  process  cannot  be  served 
on  a  local  agent;  Moch  r.  Virginia  F. 
&  M.  Ins.  Co.,  10  Fed.  Rep.  696  (1882), 
as  to  judgment  by  service  on  an  agent 
doing  business  in  the  state.  Also 
Block  r.  Atchison,  etc.  R.  R.,  21  Fed. 
Rep.   529    (1884);    Emerson,   etc.   Co. 
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whose  duty,  it  may  fairly  be  presumed,  would  be  to  notify  the  govern- 
ing power  of  the  corporation  of  the  service.^  In  England  it  is  held 
that  a  foreign  corporation  doing  business  in  the  jurisdiction  may  be 
sued  if  it  is  served  within  the  jurisdiction,  even  though  the  cause  of 
action  arose  elsewhere.^  Even  though  an  Illinois  railroad  corpora- 
tion owns  practically  the  entire  capital  stock  of  a  Texas  railroad 
corporation,  yet  the  former  cannot  be  brought  into  court  in  Texas 
by  serving  officers  of  the  latter.^  Service  upon  a  foreign  corporation 
doing  business  in  a  territory  may  be  made  upon  ihe  general  manager 
in  the  territory,  even  though  the  corporation  has  not  appointed  a 
local  agent  for  that  purpose  as  required  by  the  statutes.'* 

There  has  been  a  vast  amount  of  litigation  as  to  when  the  service  of 
process  upon  an  officer  or  agent  of  a  foreign  corporation  is  sufficient 
to  confer  jurisdiction  over  the  corporation.  In  most  of  the  states 
there  are  statutes  which  provide  for  service  in  suits  against  foreign 
corporations  by  service  on  an  officer  or  agent,  the  particular  officer  or 
ao-ent  being  specified.^     Service  upon  a  director  of  a  foreign  corpora- 


V.  McCormick,  etc.  Co.,  51  Mich.  5 
(1883),  holding  that  foreign  corpora- 
tions may  sue  each  other  in  Michigan 
if  both  are  doing  business  within  the 
state  and  the  cause  of  action  accrued 
there.  See  also  Pennoyer  v.  Neff,  95 
U.  S.  714  (1877);  American  Exp.  Co. 
r.  Conant,  45  Mich.  642  (1881);  Mou- 
lin V.  Trenton,  etc.  Ins.  Co.,  24  N.  J. 
L.  222  (1853);  Pope  r.  Terre  Haute, 
etc.  Co.,  87  N.  Y.  137  (1881);  Good 
Hope  Co.  V.  Railway,  etc.  Co.,  22  Fed. 
Rep.  635  (1884);  Camden  Rolling-mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15 
(1866).  If,  under  the  statute,  the 
foreign  corporation  appoints  an  agent 
in  the  state  to  accept  service,  a  per- 
sonal judgment  may  be  rendered 
against  the  corporation.  Wilson  v. 
Martin-Wilson,  etc.  Co.,  149  Mass.  24 
(1889).  See  on  this  subject  generally, 
an  article  in  43  Central  L.  J.  497.  See 
also  §  752,  supra. 

1  Central  of  Georgia  Ry.  v.  Eich- 
berg,  68  Atl.  Rep.  690  (Md.  1908). 

2  Service  in  a  suit  against  a  foreign 
bank  may  be  on  the  manager  of  a 
local  branch.  Logan  r.  Bank  of  Scot- 
land, [1904]  2  K.  B.  495. 

3  Peterson  r.  Chicago,  etc.  Ry.,  205 

U.  S.  364    (1907). 
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4  Henrietta  Mining,  etc.  Co.  v.  John- 
son, 173  U.  S.  221  (1899).  A  statute 
requiring  foreign  corporations  to  ap- 
point an  agent  to  accept  service  does 
not  prevent  service  on  an  agent  who 
has  not  been  appointed.  Curtis  v. 
Jordan,  115  La.  918  (1905). 

5  Service  of  a  summons  in  a  cause 
of  action  arising  out  of  the  state  may 
be  made  on  the  head  of  a  department 
in  New  York,  the  company,  a  foreign 
corporation,  having  an  otRce  in  New 
York.  Tuchband  v.  Chicago,  etc.  R. 
R.,  115  N.  Y.  437  (1889).  Under  the 
New  York  statute  service  on  a  foreign 
corporation  cannot  be  made  by  serving 
its  attorney.  Taylor  v.  Granite  State 
Prov.  Assoc,  136  N.  Y.  343  (1893). 
A  statute  authorizing  service  upon  any 
employee  where  a  corporation  is  doing 
business  in  the  state,  does  not  author- 
ize an  employee  to  accept  service. 
New  River,  etc.  Co.  v.  Seeley,  120  Fed. 
Rep.  193  (1903).  Even  though  a  Penn- 
sylvania insurance  company  accepts 
four  policies  in  Wisconsin,  yet  after 
the  policies  are  issued  the  company 
is  not  doing  business  in  Wisconsin 
so  far  as  service  of  process  ui)on  it 
is  concerned,  under  the  Wisconsin 
statute.  Frawley,  etc.  v.  Pennsylvania, 
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tion  in  accordance  with  a  statute  is  legal  where  the  company  has  been 

etc.  Co.,  124  Fed.  Rep.  259  (1903).    A  Mfg.  Co.,  104  N.  Y.  477    (1887);   Pope 

foreign  railroad  corporation  cannot 'be  v.  Terre  Haute,  etc.  Co.,  87  N.  Y.  137 

served  even  under  a  statute  by  serv-  (1881).     Service  cannot  be  upon  an 

ing  an  agent  of  another  railroad  com-  officer  who  has  resigned  and  the  res- 

pany  who  sells  tickets  for  the  former  ignation  accepted.     Ervin  v.  Oregon, 

company,    the    former    company    hav-  etc.  Nav.  Co.,  22  Hun,  598  (1880).    As 

ing  no  office  or  place  of  business  in  to  Pennsylvania,  see  Hussey  Mfg.  Co. 

the  state.     Allen  v.  Yellowstone,  etc.  v.  Deering,  20  Fed.  Rep.  795    (1884). 

Co.,  154  Fed.  Rep.  504   (1907).     Serv-  See  Barnett  v.  Chicago,  etc.  R.  R.,  4 

ice   on    a   travelling  salesman   is   not  Hun,   114    (1875),   to   the   effect   that 

sufficient.    Adams  Mach.  Co.  v.  Castle-  sometimes   the  judgment   is   binding, 

berry,  106  S.  W.  Rep.  940  (Ark.  1907).  though  the  corporation   has  no  prop- 

A  salesman  of  a  certain  article  for  a  erty   in   the   jurisdiction.     The   legis- 

corporation    is    not    an    agent    upon  lature  may  change  the  mode  of  serv- 

whom  service  can  be'  made.    Wold  v.  ice.     Railroad  Co.  v.  Hecht,  95  U.  S. 

Colt  Co.,  114  N.  W.  Rep.  243    (Minn.  168     (1877).       The    statute    must    be 

1907).     Service  on  a  local  agent  who  strictly  followed.    St.  Clair  r.  Cox,  106 

sells    tickets    on    commission    is    not  U.    S.    350    (1882).     Attachment   does 

sufficient.    Goepfert  v.  Compagnie,  etc.  not  lie  against  a  foreign  corporation 

Transatlantique,    156    Fed.    Rep.    196  after   a   receiver   of   it   has   been   ap- 

(1907).      Under    the    South    Carolina  pointed  in   the  state  where  it  exists, 

statutes,  service  on  a  traveling  sales-  Thomas  v.  Merchants'  Bank,  9  Paige, 

man  of  a  foreign  corporation  is  good  216     (1841).      See    also    §871,    infra. 

when  he  was  in  the  state  in  regard  For  service   under   the   Pennsylvania 

to  the   same   matter.     Abbeville,   etc.  statute,   see  Benwood  Iron  Works  v. 

Co.  V.  Western,  etc.  Co.,  61  S.  C.  361  Hutchinson,   101  Pa.   St.   359    (1882); 

(1901).     Under  the  statutes  of  North  Hussey  Mfg.  Co.  v.  Deering,  20  Fed. 

Carolina  service  may  be  made   on  a  Rep.  795    (1884).     Service  on  a  resi- 

superintendent    of    construction    of    a  dent  agent  whose  agency  is  for  other 

foreign  coi-poration.    Clinard  v.  White,  states  only  is  not  good.     Schmidlapp 

129  N.  C.  250  (1901).    Service  of  sum-  v.  La  Confiance   Ins.   Co.,   71  Ga.   246 

mons    in   a   foreclosure    suit    against  (1883).       Service     under     the     Utah 

a  foreign  corporation  must  be  made  in  statute,  Walker  v.  Continental  Ins.  Co., 

strict    accordance    with    the    statute.  2    Utah,    231     (1879);     the    Missouri 

Venner  v.  Denver,  etc.  Co.,  15  Colo.  App.  statute,  McNichol  v.  U.  S.  etc.  Agency, 

495  (1900).     In  Nebraska  service  may  74  Mo.  457    (1881).     Service  must  be 

be  made   upon  a  managing  agent  of  on  the  cle  facto  officers.     Berrian   r. 

a  foreign   corporation  doing  business  Methodist  Soc,  4  Abb.  Pr.  424  (1857). 

in  the  state.     Klopp  v.  Creston  City,  Service  on  a  clerk  under  the  statute, 

etc.  Co.,  34  Neb.  808  (1892).    In  Michi-  Libbey    r.    Hodgdon,     9     N.     H.     394 

gan,  if  service  is  made  on  a  person  (1838).     Service  under  the  New  Jer- 

as  a  principal  officer  of  a  foreign  cor-  sey  statute.     National  Cond.  Milk  Co. 

poration,   and   that   person  shows   by  v.    Brandeuburgh,    40    N.    J.    L.    Ill 

affidavit   that  he  was  not   such,    the  (1878).     On  a  contract  made  in  the 

service  is  set  aside.    First  Nat.  Bank  state,  service  on  an  agent  suffices  in 

V.  Burch,  76  Mich.  608   (1889).     Serv-  New  York,  though  the  foreign  corpo- 

ice  on  the  resident  agent  of  a  foreign  ration   does  no  business  and   has  no 

corporation   is   sufficient.     Vorheis   v.  property  in  the  state.    Barnett  r.  Chi- 

People's,  etc.  Soc,  86  Mich.  31  (1891).  cago,  etc.  R.  R..  4  Hun.  114   (1875). 

See  Hiller  v.  Burlington,   etc.  R.   R.,  Frequently  the  statute  allows  serv- 

70  N.  Y.  223  (1877);  Childs  v.  Harris  ice  on  a  "managing  agent."   Difficulty 
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doing  business  in  the  state  and  the  cause  of  action  arose  in  the  state.-^ 
A  local  broker  receiving  business  and  transmitting  it  to  a  city  broker- 


arises  in  defining  this  term.  It  has 
been  held  that  a  person  is  a  "manag- 
ing agent"  if  he  is  a  general  manager. 
Carr  v.  Commercial  Bank,  19  Wis. 
272  (1865);  a  local  insurance  agent. 
Bain  r.  Globe  Ins.  Co.,  9  How.  Pr. 
448  (1854);  a  local  agent,  American 
Exp.  Co.  V.  Johnson,  17  Ohio  St.  641 
(1867);  a  general  freight  agent. 
Palmer  v.  Pennsylvania  Co.,  35  Hun, 
369  (1885);  aff'd,  99  N.  Y.  679;  the 
agent  who  made  the  contract.  Estes 
V.  Belford,  22  Fed.  Rep.  275  (1884). 
But  a  stock  transfer  agent  is  not  a 
managing  agent.  Reddington  v.  Mari- 
posa, etc.  Co.,  19  Hun,  405  (1879); 
nor  is  an  assistant  secretary,  Sterett 
V.  Denver,  etc.  Ry.,  17  Hun,  316 
(1879);  nor  is  a  horse-car  superin- 
tendent, Emerson  v.  Auburn,  etc.  R. 
R.,  13  Hun,  150  (1878);  nor  is  a 
ticket  agent,  Doty  v.  Michigan  Cent. 
R.  R.,  8  Abb.  Pr.  427  (1859);  nor  is 
a  baggage-master,  Flynn  v.  Hudson 
River  R.  R.,  6  How.  Pr.  308  (1851); 
nor  is  a  boat  captain,  Upper  Miss. 
Transp.  Co.  v.  Whittaker,  16  Wis.  220 
(1862).  The  term  "special  agent"  in- 
cludes a  conductor.  New  Albany,  etc. 
R.  R.  V.  Grooms,  9  Ind.  243  (1857); 
New  Albany,  etc.  R.  R.  v.  Tilton,  12 
Ind.  3  (1859);  Ohio,  etc.  R.  R.  v. 
Quier,  16  Ind.  440  (1861);  the  person 
in  charge  who  attends  to  the  business, 
Angerhoefer  v.  Bradstreet  Co.,  22  Fed. 
Rep.  305  (1884) ;  but  not  the  traveling 
agent,  Parke  v.  Commonwealth  Ins. 
Co.,  44  Pa.  St.  422  (1863);  nor  the 
collecting  attorney,  Moore  v.  Free- 
man's Nat.  Bank,  92  N.  C.  590  (1885). 
For  many  other  cases  on  these  and 
similar  statutes  and  on  the  general 
principles  governing  service  of  proc- 
ess on  corporations,  see  8  Southern 
Law  Rev.  199;  and  1  Barb.  Ch.  Pr.  52. 
In  Oregon  the  statute  is  construed  to 
hold  that  a  domestic  corporation  must 


be  sued  in  the  county  of  the  principal 
ofiice,  or  where  the  cause  arose.  Hol- 
gate  V.  Oregon  Pac.  R.  R.,  16  Greg. 
123  (1888).  Contra,  Glaize  v.  South 
Carolina  R.  R.,  1  Strobh.  L.  (S.  C.) 
70  (1846).  A  vice-president  and  gen- 
eral superintendent  is  an  "officer" 
upon  whom  service  may  be  made 
under  a  statute.  Norfolk,  etc.  R.  R. 
V.  Cottrell,  83  Va.  512  (1887).  Serv- 
ice on  the  foreign  corporation  is  suffi- 
cient where  the  comp'any  has  an  office 
and  general  agent  doing  a  substantial 
business  in  the  state.  But  see  §  759, 
infra.  Cf.  Barnes  v.  Mobile,  etc.  R. 
R.,  12  Hun,  126  (1877). 

Where  service  on  an  agent  is  al- 
lowed if  certain  officers  cannot  be 
found  in  the  county,  the  return  of 
service  on  an  agent  must  show  that 
the  officers  were  not  within  the  juris- 
diction. Miller  v.  Norfolk,  etc.  R.  R., 
41  Fed.  Rep.  431  (1889).  Approved 
in  Youngstown,  etc.  Co.  v.  White's 
Adm'r,  49  S.  W.  Rep.  36  (Ky.  1899). 
Service  upon  a  director  of  a  foreign 
corporation  sustained  under  the  New 
York  statute.  McElroy  v.  Continental 
Ry.,  6  N.  Y.  Supp.  306  (1889).  A 
Maine  corporation  may  sue  a  New 
Jersey  corporation  in  Massachusetts, 
vv^here  the  latter  company  has  filed 
an  agreement  with  the  state  of  Massa- 
chusetts to  the  effect  that  it  might 
be  sued  there.  Consolidated,  etc.  Co. 
V.  Lamson,  etc.  Co.,  41  Fed.  Rep.  833 
(1890).  Foreign  corporations  doing 
business  in  the  state  may  be  sued  on 
a  cause  of  action  that  arose  out  of 
the  state,  and  service  may  be  made 
on  an  agent  or  depot-master  if  the 
statutes  authorize  service  to  be  made 
in  this  way.  Humphreys  v.  Newport 
News,  etc.  Co.,  33  W.  Va.  135  (1889). 
Service  may  be  on  the  superintendent 
of  insurance  at  Albany,  although  the 
action    is   in   the   city   court   of   New 


1  Lumbermen's,   etc.    Co.   v.   Meyer,  197  U.  S.  407  (1905), 
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age  corporation  may  be  an  agent  of  the  latter  sufllcicnt  to  sustain  serv- 
ice, under  tiio  Illinois  statute.^  Service  in  the  federal  court  on  a 
foreign  corporation  may  be  made  on  an  oilicer  speciiied  in  the  state 
statute.- 

The  Isew  York  court  of  appeals  holds  that  even  though  a  foreign 
corporation  has  uo  office  or  business  in  the  state,  yet  if  its  president 
resides  and  has  an  office  in  the  state,  from  which  he  manages  and 
controls  the  corporate  business,  service  upon  him  is  sufficient  and  a 
judgment  thereon  is  sufficient  and  binds  the  parties  so  far  as  corpo- 
rate property  in  the  state  is  concerned.^  But  the  supreme  court  of 
the  United  States  holds  that  service  in  Xew  York  upon  a  director  of 
a  foreign  corporation  who  resides  in  Xew  York  does  not  give  juris- 
diction where  the  corporation  did  no  business  in  Xew  York.^  And 
that  even  though  the  chief  office  of  a  West  Virginia  corporation  is 
stated  in  the  charter  to  be  New  York  City,  and  even  though  service 
is  made  upon  its  treasurer  in  New  York,  yet  this  does  not  give  juris- 
diction if  it  has  never  done  any  business  and  has  no  assets  in  that 
state.^  A  foreigTi  corporation  is  not  necessarily  doing  business  in  the 
state,  sufficient  to  authorize  service  upon  one  of  its  directors  under 
the  Xew  York  statute,  merely  because  its  transfers  of  stock  are  rcgis- 


York.  People  v.  City  Court  Justices, 
11  N.  Y.  Supp.  773  (1890).  Wtiere 
by  statute  the  state  superintendent  of 
insurance  is  made  agent  to  accept 
service  of  process  on  foreign  insurance 
companies  doing  business  in  the  state, 
service  on  him  by  mail  is  insufficient. 
Farmer  v.  National  Life  Assoc,  50 
Fed.  Rep.  829  (1892).  Under  the 
Michigan  statutes  service  may  be 
made  on  foreign  corporations  by  serv- 
ice on  a  resident  agent  who  is  in 
charge  of  the  property.  Shafer  Iron 
Co.  V.  Iron  County  Circuit  Judge,  88 
Mich.  464  (1891).  Under  the  statutes 
of  Michigan  service  on  a  foreign  cor- 
poration may  be  made  on  a  traveling 
salesman  in  a  cause  of  action  which 
arose  within  the  state.  Ryerson  r. 
Steere,  114  Mich.  352  (1897).  An 
advertising  agent  is  not  an  "agent" 
upon  whom  service  may  be  made 
under  the  New  Jersey  statute.  Mul- 
hearn  v.  Press  Pub.  Co.,  53  N.  J.  L. 
150  (1890).  A  local  agent  of  a  do- 
mestic insurance  company  is  not  an 
agent  employed  in  the  general  man- 
agement of  the  business.     State   Ins. 


Co.  V.  Waterhouse,  78  Iowa,  674 
(1889).  Service  may  be  upon  a  gen- 
eral superintendent,  when  the  statute 
authorizes  it  on  a  managing  agent. 
Barrett  v.  American,  etc.  Co.,  56  Hun, 
430  (1890);  aff'd,  138  N.  Y.  491.  An 
employee  who  attends  to  the  publica- 
tion of  a  periodical,  and  the  printing, 
binding,  and  mailing,  is  not  a  "man- 
aging agent."  Ruland  v.  Canfield  Pub. 
Co.,  10  N.  Y.  Supp.  913  (1890).  An 
agent  is  not  an  "officer."  Banks  v. 
Gay  Mfg.  Co.,  108  N.  C.  282  (1891). 
The  attachment  papers  in  an  attach- 
ment against  a  foreign  corporation 
must  show  the  jurisdiction  of  the 
court.  Oliver  v.  Walter,  etc.  Co.,  10 
N.  Y.  Supp.  771   (1890). 

1  Board  of  Trade  r.  Hammond,  etc. 
Co.,  198  U.  S.  424   (1905). 

2  Toledo,  etc.  Co.  r.  Computing,  etc. 
Co.,  142  Fed.  Rep.  919    (1906). 

3  Grant  v.  Cananea,  etc.  Co.,  189  N. 
Y.   241    (1907). 

4  Conley   r.   Mathieson,   etc.   Works, 
190  U.  S.  406  (1903). 

r.  Kendall  r.  American,  etc.  Co  .  198 
U.  S.  477   (1905). 
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tered  in  the  state  and  its  directors  meet  there  and  it  keeps  a  bank  ac- 
count there.^  Sometimes  the  statutes  require  a  foreign  corporation 
to  appoint  a  resident  agent  to  accept  service  before  it  does  business  in 
the  state.^  A  foreign  corjjoration  that  has  filed  a  certificate  appoint- 
ing a  resident  agent  may  at  any  time  cease  doing  business  in  the 
state,  and  thereafter  service  upon  the  agent  is  not  good  where  such 
agent  has  ceased  to  be  agent  for  that  purpose,  even  though  no  certifi- 
cate to  that  eifect  is  filed  with  the  secretary  of  state.^  But  this  does 
not  apply  to  business  already  transacted  in  the  state.^  A  statute  may 
provide  that  where  a  foreign  corporation  doing  business  in  the  state 


1  Honeyman  v.  Colorado,  etc.  Co., 
133  Fed.  Rep.  96    (1904). 

2  Goodwin  v.  Colorado,  etc.  Co.,  110 
U.  S.  1  (1884);  Gibbs  v.  Queen  Ins. 
Co.,  63  N.  Y.  114  (1875).  See  also 
§§  696-700,  sttpra;  also  note  2,  p.  2557. 
A  judgment  obtained  by  such  service 
cannot  be  impeached  in  other  juris- 
dictions.   Lafayette  Ins.  Co.  v.  French, 


617  (1902).  The  right  to  make  serv- 
ice on  the  state  insurance  commis- 
sioner ceases  after  the  insurance  com- 
pany ceases  to  do  business  in  the 
state.  Friedman  v.  Empire  etc.  Co., 
101  Fed.  Rep.  535  (1899).  Service  on 
an  agent  appointed  in  accordance  with 
the  statute  is  good,  even  though  the 
corporation  ceases  doing  business  in 


18  How.  404  (1855);  Moch  f.  Virginia    the  state  and   has   sold   its   property. 


F.  &  M.  Ins.  Co.,  10  Fed.  Rep.  696 
(1882).  Transacting  business  with- 
out filing  is  equivalent  to  filing.  Ehr- 
man  v.  Teutonia  Ins.  Co.,  1  Fed.  Rep. 
471  (1880).  The  appointment  of  such 
an  agent  does  not  affect  the  right  of 
the  corporation,  as  a  citizen  of  an- 
other state,  to  sue  and  be  sued  in  the 
federal  courts.  Stevens  v.  Phoenix  Ins. 
Co.,  41  N.  Y.  149  (1869);  Gray  v. 
Quicksilver  Min.  Co.,  21  Fed.  Rep. 
288  (1884).  For  decisions  under  the 
Massachusetts  statute  requiring  for- 
eign insurance  companies  to  appoint 


Hill  V.  Empire,  etc.  Co.,  156  Fed.  Rep. 
797  (1907). 

4  Service  may  be  made  on  a  state 
officer,  as  allowed  by  statute,  as 
against  a  foreign  insurance  com- 
pany, even  though  it  has  withdrawn 
from  the  state,  in  a  suit  on  a  policy 
issued  before  such  withdrawal.  Mu- 
tual Reserve,  etc.  Ass'n  v.  Phelps,  190 
U.  S.  146  (1903).  Woodward  f.  Mutual 
Reserve,  etc.  Ass'n,  178  N.  Y.  485 
(1904).  Where  by  statute  service 
on  the  state  auditor  shall  be  suf- 
ficient   as    against     a     foreign     cor- 


an  agent  to  accept  service,  see  Thayer    poration,  unless  a  resident  agent  has 


r.  Tyler,  76  Mass.  164  (1857);  Na- 
tional Mut.  F.  Ins.  Co.  V.  Pursell,  92 
Mass.  231  (1865);  Leonard  v.  Wash- 
burn, 100  Mass.  251  (1868);  Gillespie 
V.  Commercial,  etc.  Ins.  Co.,  78  Mass. 
201  (1858);  Morton  v.  Mutual  L.  Ins. 
Co.,  105  Mass.  141  (1870).  An  ap- 
pointment, under  statute,  of  a  resi- 
dent agent  to  accept  service  continues 
until  a  new  appointment  is  made, 
Gibson  r.  Manufacturers'  Ins.  Co.,  144 
Mass.  81    (1887). 

3  Forrest  v.  Pittsburgh,  etc.  Co.,  116 
Fed.  Rep.  357  (1902).  But  see  Collier 
1).  Mutual,  etc.  Assoc,  119  Fed.  Rep. 
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been  appointed,  service  on  him  is 
good  on  a  cause  of  action  arising 
while  a  designation  of  an  agent  was 
in  force,  even  though  thereafter  such 
designation  was  revoked.  Davis  v. 
Kansas,  etc.  Co.,  129  Fed.  Rep.  149 
(1904).  After  a  foreign  insurance 
company  revokes  its  appointment  of  a 
local  agent  to  accept  service,  a  person 
not  a  resident  of  that  state  cannot  sue 
the  company  in  that  state  on  a  policy 
existing  before  such  revocation.  Wil- 
liams IK  Mutual,  etc.  Assoc,  58  S.  E. 
Rep.  802  (N.  C.  1907). 
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lias  no  officer  or  agent  in  the  statx)  iqjon  whom  process  may  be  served, 
service  may  be  made  upon  the  secretary  of  the  corporation  commis- 
sion.^ Even  though  a  foreign  corporation  transacts  business  in  the 
state,  yet  service  of  process  upon  it  outside  of  the  state  does  not 
authorize  a  personal  judgment.^  A  foreign  corporation  may  file  a 
special  appearance  and  a  plea  to  the  jurisdiction.^  A  foreign  cor- 
poration waives  its  right  to  object  to  service,  if  it  interposes  a  coun- 
terclaim.^    Service  may  bo  set  aside  for  fraud.° 

A  judgment  against  a  foreign  corporation  based  on  service  upon 
the  president  while  temporarily  in  the  state  is  not  enforceable  in 
other  states,  the  corporation  not  being  engaged  in  business  or  having 
any  agent  in  the  state  where  the  judgment  was  obtained.^  In  a 
suit  against  a  foreign  corporation  the  general  rule  is  that  the  suit  may 
be  in  any  county  in  the  state.'^ 

§  759.  Jurisdiction  of  the  federal  courts  — ''Dummy  "  corpora- 
tions—Residence of  corporations  — Jurisdiction  where  service  is 
on  an  officer  temporarily  in  the  state— Federal  corporations.— In 
the  circuit  court  of  the  United  States  it  was  formerly  the  law  that  a 
corporation  incorporated  beyond  the  circuit  in  which  the  suit  was 
brought  might  be  made  a  defendant  by  such  service  as  suffices  in  the 
state  wherein  the  suit  was  brought,  if  it  did  business  there.^     But 


1  Fisher  r.  Traders',  etc.  Co.,  136  N. 
C.  217  (1904).  A  citizen  of  Penn- 
sylvania wlio  takes  out  a  policy  of  in- 
surance in  Indiana  in  an  Indiana  in- 
surance company,  cannot  obtain  judg- 
ment thereon  in  Pennsylvania  by  S'erv- 
ing  the  insurance  commissioner  of 
Pennsylvania,  even  though  the  Indi- 
ana corporation  has  done  business  in 
Pennsylvania  without  complying  with 
the  statute  requiring  it  to  consent  to 
the  insurance  commissioner  of  Penn- 
sylvania accepting  service  for  it.  Old 
Wayne,  etc.  Assoc,  v.  McDonough,  204 
U.  S.  8    (1907). 

2  Louisville,  etc.  R.  R,  r.  Missouri, 
etc.  Ry.,  88  S.  W.  Rep.  413  (Tex. 
1905). 

3  Groel  V.  United,  etc.  Co.,  68  N.  J. 
Eq.  249  (1904).    See  §752,  supra. 

4  Merchants',  etc.  Co.  v.  Clow  & 
Sons,  204  U.  S.  286  (1907). 

5  Cavanagh  r.  Manhattan,  etc.  Co., 
133  Fed.  Rep.  818  (1905). 

6  See  §  759,  i7ifra. 

7  Boyer  r.  Northern,  etc.  Ry.,  8 
Idaho,  74    (1901). 


(160) 


8  New  England  Mut.  Ins.  Co.  v. 
Woodworth,  111  U.  S.  138,  146  (1883); 
Eaton  17.  St.  Louis,  etc.  Co.,  7  Fed. 
Rep.  139  (1881);  M'Coy  v.  Cincinnati 
etc.  R.  R.,  13  Fed,  Rep.  3  (1882); 
St.  Louis,  etc.  Co.  v.  Consolidated,  etc. 
Co.,  32  Fed.  Rep.  802  (1887);  Hunter 
r.  International  Ry.  Imp.  Co.,  26  Fed. 
Rep.  299  (1886);  Block  i\  Atchison, 
etc.  R.  R.,  21  Fed.  Rep.  529  (1884); 
Carpenter  v.  Westinghouse  Air-brake 
Co.,  32  Fed.  Rep.  434  (1887).  But 
see  Good  Hope  Co.  v.  Railway,  etc. 
Co.,  22  Fed.  Rep.  635  (1884),  holding 
that  service  on  the  president,  who  was 
there  to  adjust  a  difhculty,  was  insuflS- 
cient.  Cf.  Estes  i\  Belford,  22  Fed. 
Rep.  275  (1884),  where  a  patent-right 
had  been  used  in  the  jurisdiction. 
Service  on  an  agent  of  a  domestic  cor- 
poration does  not  give  jurisdiction 
over  a  foreign  corporation,  though  the 
latter  operates  through  the  former. 
U.  S.  V.  American  Bell  Tel.  Co.,  29 
Fed.  Rep.  17  (1886).  Unless  the  state 
statute  provide  otherwise,  no  jurisdic- 
tion   is    acquired   by    attachment    of 
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by  the  act  of  congress  of  1887  a  suit  in  the  federal  courts  can  be  in- 
stituted only  in  the  district  where  either  the  plaintiii  or  defendant 
resides,  where  the  jurisdiction  of  the  court  is  due  to  the  parties  being 
citizens  of  different  states.^  An  allegation  that  a  coriDoration  is  a 
citizen  of  a  certain  state  is  not  sufficient  to  give  jurisdiction  to  the 
federal  court,  but  it  should  be  shown  that  it  was  incorporated  in  that 
state.^  After  decree  it  is  too  late  for  one  of  the  parties  to  claim  that 
it  was  a  corporation  of  a  different  state  from  the  one  shown  by  the 
papers,  and  hence  that  the  federal  court  had  no  jurisdiction  of  the 


case. 


The  objection  that  neither  of  the  parties  resides  in  the  district 
where  suit  is  brought  is  waived  by  appearing  generally.'*     A  case, 


property  and  service  of  papers  on 
resident  officers  of  a  foreign  corpora- 
tion. Boston  Electric  Co,  v.  Electric 
Gas  L.  Co.,  23  Fed.  Rep.  838  (1885), 
reviewing  the  auLliorities.  Where  the 
foreign  corporation  has  appointed  a 
resident  agent  to  accept  service,  the 
federal  court  lias  jurisdiction  by  serv- 
ice on  such  agent.  Ex  parte  Schollen- 
berger,  96  U.  S.  369  (1877);  Knott  v. 
Southern  L.  Ins.  Co.,  2  Woods,  479 
(1874);  s.  c,  14  Fed.  Cas.  785;  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  Ry., 
13  Fed.  Rep.  358  (1882),  where  a  for- 
eign corporation  sued  an  alien  cor- 
poration; Lung  Chung  v.  Northern 
Pac.  Ry.,  19  Fed.  Rep.  254  (1884), 
where  service  was  insufficient;  Gray 
V.  Quicksilver  Min.  Co.,  21  Fed.  Rep. 
288  (1884).  The  fact  that  a  state  is 
a  stockholder  in  a  corporation  does 
not  deprive  the  United  States  courts 
of  jurisdiction  where  the  corporation 
is  a  party.  Bank  of  U.  S.  v.  Planters' 
Bank,  9  Wheat.  904  (1824).  In  the 
federal  courts  service  on  a  ticket 
solicitor  of  a  railroad  defendant  for  a 
cause  of  action  arising  in  another  cir- 
cuit is  insufficient.  Maxwell  v.  Atchi- 
son, etc.  R.  R.,  34  Fed.  Rep.  286 
(1888).  As  to  the  affidavit  to  be  made 
by  the  corporation  in  order  to  remove 
a  case  to  the  United  States  court,  see 
Mix  V.  Andes  Ins.  Co.,  74  N.  Y.  53 
(1878).  An  order  to  show  cause  may 
be  served  on  the  cashier  of  an  insolv- 
ent  bank,    although    the   bank   is   in 


a  receiver's  hands.  Piatt  v.  Archer, 
9  Blatchf.  559  (1872);  s.  c,  19  Fed. 
Cas.  822.  A  Connecticut  corporation 
cannot  be  sued  by  an  alien  in  the  Cali- 
fornia circuit  court  of  the  United 
States.  Denton  v.  International  Co., 
36  Fed.  Rep.  1  (1888);  Filli  r.  Dela- 
ware, etc.  R.  R.,  37  Fed.  Rep.  65 
(1888).  But  see  Riddle  v.  New  York, 
etc.  R.  R.,  39  Fed.  Rep.  290  (1889). 
See  also  Connor  v.  Vicksburg,  etc.  R. 
R.,  36  Fed.  Rep.  273  (1888).  Preston 
V.  Fire  Extinguisher  Mfg.  Co.,  36  Fed. 
Rep.  721  (1888). 

1  Stat,  at  L.  1887,  sess.  II,  ch.  373. 
See  also  cases  in  preceding  note. 

2  Knight  V.  Lutcher,  etc.  Co.,  136 
Fed.  Rep.  404  (1905). 

3  Riverdale  Mills  v.  Manufacturing 
Co.,  198  U.  S.  188  (1905). 

4  Interior  Constr.  &  Imp.  Co.  v.  Gib- 
ney,  160  U.  S.  217  (1895).  If  the 
necessary  diversity  of  citizenship  ex- 
ists, the  federal  court  may  by  consent 
entertain  a  suit  and  appoint  a  re- 
ceiver, although  none  of  the  parties 
reside  in  the  district.  Horn  v.  Pere 
Marquette  R.  R.,  151  Fed.  Rep.  626 
(1907).  A  New  York  corporation  may, 
by  bill  filed  in  the  Virginia  district 
of  the  United  States  court,  have  a 
receiver  appointed  of  property  there 
of  a  New  Jersey  corporation,  if  the 
defendant  does  not  object  to  the  juris- 
diction. Stockholders  and  creditors  of 
the  defendant  company  cannot  by  in- 
tervening raise  the  question  of  juris- 
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however,  cannot  be  removed  from  the  state  to  the  federal  court,  where 
neitlicr  of  the  jiarties  reside  in  the  state.^  Where  a  suit  against  a 
foreign  corporation  for  damages  for  a  tort  is  removed  to  the  United 
States  court  the  suit  will  not  be  dismissed  on  the  ground  that  the 
tort  occurred  outside  of  the  jurisdiction  of  the  ajurt.^  Condemna- 
tion proceedings  in  the  state  court  may  be  removed  to  the  United 
States  court  if  there  is  diverse  citizenship  and  the  amount  involved  is 
over  $2,000  and  interest.^  A  defendant  cannot  remove  a  case  to  the 
federal  court  on  the  ground  that  it  arises  under  the  constitution  and 
laws  of  the  United  States,  unless  the  complaint  or  bill  in  equity  shows 
on  its  face  that  it  does  so  arise* 

Questions  relative  to  a  stockholder's  suit  being  removed  to  the 
federal  court  when  it  has  been  commenced  in  the  state  court  are 
considered  elsewhere.^  A  state  statute  interfering  with  the  removal 
of  causes  to  the  United  States  court  is  void.^  Although  a  state  has  no 
power  to  require  a  foreign  corporation  to  agree  not  to  remove  cases 
into  the  federal  courts,  yet  a  state  may  exclude  a  foreign  corporation 
from  doing  intrastate  business  in  the  state  if  it  does  remove  cases  to 


diction.  Central  T.  Co.  v.  McGeorge, 
151  U.  S.  129  (1894).  The  objection 
that  a  suit  in  the  federal  court  is  not 
brought  in  the  district  where  one  of 
the  parties  resides  is  waived  by  the 
defendant  corporation  appearing  and 
not  objecting,  and  an  intervening 
stockholder  cannot  afterwards  raise 
the  objection.  Citizens',  etc.  Co.  v. 
Union,  etc.  Co.,  106  Fed.  Rep.  97 
(1900). 

1  Where  a  citizen  of  Michigan  sues 
a  corporation  of  Missouri  in  the  state 
court  in  Louisiana,  the  defendant  can- 
not remove  the  case  to  the  United 
States  court.  Ex  parte  Wisner,  203 
U.  S.  449  (1906).  Kansas  City,  etc. 
R.  R.  r.  Interstate  Lumber  Co.,  37 
Fed.  Rep.  3  (1888).  See  also  Zam- 
brino  v.  Galveston,  etc.  Ry.,  38  Fed. 
Rep.  449  (1889)  ;  Riddle  v.  New  York, 
etc.  R.  R.,  39  Fed.  Rep.  290  (1889). 
As  to  removal  on  the  ground  of  inter- 
ference with  interstate  commerce,  see 
South  Carolina  t\  Port  Royal,  etc.  Ry., 
56  Fed.  Rep.  333  (1893).  Where  a 
state  sues  a  corporation  in  a  state 
court,  the  defendant  cannot  remove 
the  case  into  the  federal  court  on  the 


ground  of  diverse  citizenship,  inas- 
much as  the  state  is  not  a  citizen. 
Postal  Tel.  Cable  Co.  v.  Alabama,  155 
U.  S.  482   (1894). 

2  Denver,  etc.  R.  R.  r.  Roller,  100 
Fed.  Rep.  738    (1900). 

3  Madisonville,  etc.  Co.  r.  Saint  Ber- 
nard, etc.  Co.,  196  U.  S.  239   (1905). 

4  Even  though  in  a  suit  by  a  tele- 
graph company  to  enjoin  a  purchaser 
of  a  railroad  at  a  foreclosure  sale 
from  interfering  with  a  telegraph  line 
on  the  railroad  right  of  way,  the  tele- 
graph company  alleges  that  it  has 
accepted  the  Post  Road  Act  of  Con- 
gress of  1866,  and  that  it  had  a  right 
to  maintain  its  telegraph  line  on  the 
railroad  right  of  way,  under  the 
statutes  of  the  United  States,  yet  this 
is  not  an  allegation  that  the  suit 
arises  under  the  laws  of  the  United 
States  sufficient  to  enable  the  defend- 
ant to  remove  the  case  to  the  federal 
court  on  that  ground.  Western  Union 
Tel.  Co.  V.  Ann  Arbor  R.  R.,  178  U. 
S.  239    (1900). 

5  See  §  734,  supra. 

6  See  §§  697-700,  supra. 
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the  federal  courts.^  But  a  foreign  corporation  doing  business  in  Mis- 
souri may  enjoin  its  secretary  of  state  from  cancelling  its  state  license 
to  do  business  in  that  state,  because  it  has  removed  a  case  to  the 
United  States  court,  even  though  the  statutes  of  Missouri  prescribe 
that  the  license  shall  be  revoked  if  a  case  is  removed  to  the  United 
States  court.^  A  state  can  neither  prohibit  nor  impose  conditions  on 
the  power  of  a  foreign  corporation  to  transact  interstate  business  with- 
in the  state,  even  though  it  may  prohibit  such  corporation  from  trans- 
acting intrastate  business  within  the  state.  Hence  a  New  Jersey  man- 
ufacturing company  may  sell  goods  in  Colorado,  through  a  selling 
Colorado  corporation,  and  may  sue  the  Colorado  corporation  in  the 
United  States  court  on  the  contract,  even  though  the  former  has  not 
complied  wuth  the  Colorado  statutes  as  to  filing  its  charter  and  paying 
an  annual  license  tax,  and  even  though  it  may  not  be  able  to  main- 
tain a  suit  in  the  state  court  The  jurisdiction  of  the  federal  court 
cannot  be  impaired  by  such  legislation.^  In  determining  whether  the 
federal  court  has  jurisdiction,  the  court  may  disregard  nominal  par- 
ties.*    Where  a  state  statute  or  city  ordinance  is  in  violation  of  a 


1  Security,  etc.  Co.  v.  Prewitt,  202 
U.  S.  246  (1906).  Where  an  insur- 
ance company  is  sued  at  law  in  the 
state  court  on  a  policy,  it  cannot  main- 
tain a  suit  in  equity  in  the  United 
States  court  to  cancel  a  policy  on  the 
ground  of  fraud,  even  though  it  al- 
leges that  it  does  not  remove  a  suit 
in  the  state  court  to  the  United  States 
court  because  thereby  its  license  will 
probably  be  revoked  by  the  state  on 
account  of  such  removal.  Cable  v. 
United  States,  etc.  Co.,  191  U.  S.  288 
(1903). 

2  Chicago,  etc.  Ry.  v.  Swanger,  157 
Fed.  Rep.  783   (1908). 

3  Butler,  etc.  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  Rep.  1  (1907). 
Dunlop  V.  Mercer,  156  Fed.  Rep.  545 
(1907),  the  latter  case  being  a  case 
where  two  Arizona  corporations  had 
been  doing  business  in  Minnesota 
without  complying  with  the  statute, 
and  both  became  bankrupt,  and  the 
trustee  of  one  petitioned  that  the  trus- 
tee of  the  other  return  certain  prop- 
erty. The  court  held  that  a  state 
statute  prohibiting  a  suit  in  such  a 
case  did  not  apply  to  the  federal 
courts. 


4  See  §§  734,  supra,  827,  infra.  la 
a  suit  by  a  vendee  against  a  vendor 
of  stock  to  compel  sp^pific  perform- 
ance, the  corporation  is  but  a  nominal 
party  and  is  not  considered  in  decid- 
ing whether  the  suit  may  be  removed 
to  the  federal  court.  Lucas  v.  Milli- 
ken,  139  Fed.  Rep.  816  (1905).  The 
corporation  as  a  party  defendant  is 
to  be  considered  in  determining 
whether  the  federal  court  has  juris- 
diction. McClelland  v.  McKane,  154 
Fed.  Rep.  164  (1907).  In  determining 
whether  a  stockholder's  suit  to  cancel 
stock  and  bonds  which  he  alleges  are 
illegal  may  be  removed  to  the  federal 
court  the  corporation  being  an  in- 
dispensable party  will  be  considered 
a  party  complainant  only  when  it  is 
shown  that  its  oflBcers  or  persons  con- 
trolling it  are  actually  opposed  to  the 
suit.  Groel  v.  United,  etc.  Co.,  132 
Fed.  Rep.  252  (1904).  The  federal 
court  has  jurisdiction  of  a  suit  by 
a  corporation  to  cancel  certain  bonds 
and  stock  as  illegal,  even  though  the 
trustee  of  the  mortgage  is  made  a 
party  defendant  and  resides  in  the 
same  state  as  the  complaining  cor- 
poration. The  trustee  in  such  a  suit 
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contract,  the  federal  court  has  jurisdiction  irrespective  of  citizen- 
ship.^ The  United  States  court  has  jurisdiction  of  a  suit  by  the  trus- 
tee of  bondholders  of  a  water-works  company  to  enjoin  the  city  from 
constructing  its  own  water-works  in  violation  of  an  exclusive  right 
granted  to  the  company.-  A  stockliolder  in  a  railroad  company  may 
enjoin  the  company  and  state  officers  from  enforcing  a  state  statute 
unreasonably  reducing  railroad  rates,  and  the  United  States  court 
has  jurisdiction  on  the  ground  that  it  deprives  the  company  of  its 
property  without  due  process  of  law  and  denies  the  equal  protection 
of  the  law,  but  a  preliminary  injunction  will  not  be  granted  if  the 
railroad  is  already  charging  only  the  reduced  rate.^  The  United 
States  court  has  jurisdiction  of  a  suit  brought  by  a  railroad  corpora- 
tion of  one  state  against  the  members  of  a  railroad  commissioner  in 
another  state,  such  suit  not  being  against  the  state  itself.^  A  trustee 
of  a  mortgage  of  a  water-works  company  cannot  file  a  bill  in  the 
United  States  court  against  the  company  and  the  city  in  which  the 
water-works  are  located,  where  the  company  and  the  city  are  citizens 
of  the  same  state  and  it  transpires  that  the  interests  of  the  trustee  and 
company  are  the  same,  the  suit  being  practically  against  the  city.*^ 


is  merely  a  formal  party.  Lake,  etc. 
R.  R.  V.  Ziegler,  99  Fed.  Rep.  114 
(1900).  In  a  suit  between  stockhold- 
ers as  to  the  title  to  stock  the  corpo- 
ration is  a  proper  party  defendant, 
but  is  a  nominal  party,  and  is  not  con- 
sidered in  determining  whether  the 
suit  is  removable  to  the  United  States 
court.  Higgins  v.  Baltimore,  etc.  R. 
R.,  99  Fed.  Rep.  640  (1900).  See 
also  §  338,  supra. 

1  See  §§  902,  913,  931,  i7ifra.  A  city 
under  charter  authority  to  provide 
water  for  itself  and  to  allow  the  use 
of  its  streets  therefor  for  a  term  not 
exceeding  twenty-five  years  may  grant 
to  a  water-works  company  such  right 
for  twenty-five  years  and  may  agree 
in  that  grant  not  to  construct  works 
for  itself  during  that  time,  unless  the 
company  fails  to  furnish  a  substantial 
supply  or  to  perform  its  other  agree- 
ments. If  the  city  afterwards,  in  vio- 
lation of  this  agreement,  attempts  to 
construct  its  own  works,  the  company 
may  obtain  an  injunction  against  it 
and  may  file  its  bill  for  that  purpose 
in  the  United  States  court.  Walla 
Walla  City  r.  Walla  Walla  Water  Co., 


172  U.  S.  1  (1898).  Even  though  a 
contract  between  a  city  and  a  water- 
works company  expires  pending  liti- 
gation as  to  the  validity  of  a  reduc- 
tion of  rates,  yet  the  court  is  not  there- 
by ousted  from  jurisdiction  of  the 
case.  Kimball  v.  City  of  Cedar  Rap- 
ids, 100  Fed.  Rep.  802   (1900). 

2  Mercantile  Trust  Co.  r.  Columbus, 
203  U.  S.  311  (1906).  The  federal 
court  has  jurisdiction  irrespective  of 
citizenship  in  a  suit  instituted  by  a 
street  railway  company  to  enjoin  a 
city  from  violating  its  grant.  Des 
Moines,  etc.  Ry.  v.  City  of  Des  Moines, 
151  Fed.  Rep.  854  (1907). 

3  Perkins  v.  Northern,  etc.  Ry.,  155 
Fed.  Rep.  445    (1907). 

4  Mississippi  R.  R.  v.  Illinois  Cen- 
tral R.  R.,  203  U.  S.  335  (1906). 

5  Boston,  etc.  Co.  r.  City  of  Racine, 
97  Fed.  Rep.  817  (1899).  Where  a 
water-works  mortgage  is  foreclosed 
and  on  the  sale  the  purchaser  is  a 
citizen  of  another  state,  he  can  bring 
suit  in  the  federal  court  to  collect, 
under  a  contract  between  the  old  com- 
pany and  the  city  for  the  supply  of 
water,  even  though  the  company  itself 
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An  Ohio  stockiiolder  in  an  Illinois  railroad  corporation  may  bring 
suit  in  the  United  States  court  in  Illinois  against  the  corporation, 
and  other  Illinois  corporations  and  a  New  York  trustee  of  a  mort- 
gage on  the  property  to  set  aside  an  alleged  illegal  lease  and  deed  of 
the  property  of  the  first-named  corporation.  The  New  York  corpora- 
tion may  be  served  by  publication.^  Stock  is  located  where  the  cor- 
poration is  incorporated,  and  a  non-resident  stockholder  may  file  a 
bill  in  the  United  States  court  in  the  district  where  the  corporation 
was  organized  to  set  aside  an  illegal  forfeiture  of  the  stock  for  non- 
payment of  assessments,  and  in  such  suit  he  may  bring  in  non-resi- 
dent defendants  by  substituted  service.^  A  suit  in  equity  does  not 
lie  in  the  United  States  court  in  Nevada,  at  the  instance  of  a  resident 
of  that  state,  to  recover  stock  owned  by  non-residents  in  an  Arizona 
corporation  where  service  upon  them  is  made  only  upon  the  publica- 
tion. The  stock  is  not  within  that  district,  within  the  meaning  of  the 
federal  statute.^  A  federal  court  has  jurisdiction  of  an  injunction 
case  relative  to  a  license  fee  where  the  value  of  the  right  to  be  pro- 
tected or  the  extent  of  the  injury  to  be  prevented  is  over  $2,000, 
and  interest  even  though  the  license  itself  is  not  that  amount.'^  In  a 
suit  by  the  trustee  of  a  mortgage  to  enjoin  the  condemnation  of  the 
mortgaged  property,  the  mortgagor  is  a  necessary  party,  and,  if  it  is 
a  citizen  of  the  same  state  as  the  party  that  is  condemning,  the  federal 
court  has  no  jurisdiction.^ 

The  federal  courts  refuse  to  follow  the  New  York  decisions  and 
statute  allowing  suit  to  be  brought  against  a  foreign  corporation  by 
service  upon  the  president  while  temporarily  within  the  state,  the 
corporation  not  being  engaged  in  business  in  the  state.  On  removal 
of  the  case  to  the  federal  court  the  service  will  be  set  aside.^  A 
special  appearance  for  that  purpose  may  be  put  in.      In  fact  the 

could   not   have   brought  suit   in   the  4  Humes  v.  City  of  Fort  Smith,  93 

federal  court,  it  being  a  citizen  of  the  Fed.  Rep.  857    (1899).     In  a  suit  in 

same  state  as  the  city.    Portage  City,  a  state  court  by  a  city  against  a  tele- 

etc.  Co.  V.  City  of  Portage,  102  Fed.  graph  company  for  $1,772  for  the  use 

Rep.  769  (1900).    See  also  §  931,  infra,  of  streets  or  for  a  forfeiture  of  the 

1  Citizens',   etc.  Co.  v.   Illinois,   etc.  defendant's  rights  in  the  streets,  de- 

R.  R.,  205  U.  S.  46  (1907).  fendant  by   petition   stating  that  the 

2jellenik  v.  Huron,  etc.  Co.,  177  U.  amount  involved  is   over  $2,000  may 

S.   1    (1899).     See   also    §363,   supra,  remove  the  case  to  the  United  States 

In  ascertaining  the  jurisdiction  of  the  court.    City  of  Memphis  v.  Postal,  etc. 

United  States  court  in  a  suit  relative  Co.,  145  Fed.  Rep.  602  (1906). 

to  stock,  it  is  presumed  to  be  worth  5  Old  Colony,  etc.  Co.  v.  Atlanta  Ry., 

par.     Bernier  v.  Griscom-Spencer  Co.,  100  Fed.  Rep.  798   (1899). 

161  Fed.  Rep.  438  (1908).  «  Goldey  v.  Morning  News,  156  U.  S. 

3  McKane   v.   Burke,   132   Fed.   Rep.  518   (1895);   Clews  v.  Woodstock  Iron 

688  (1904).  Co.,  44  Fed.  Rep.  31    (1890).     A  for- 
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supremo  court  of  the  United  States  has  held  that  service  in  New  York 
upon  a  director  of  a  foreign  corporation  who  resides  in  New  York 


eign  corporation  may  appear  specially 
and  remove  the  case  from  the  state 
to  the  federal  court  and  then  cause 
service  to  be  set  aside  on  the  ground 
that  it  had  no  office  and  did  no  busi- 
ness in  the  state,  and  that  service 
was  on  its  president,  who  happened 
to  be  in  the  state  and  endeavored  to 
settle  the  case.  Louden,  etc.  Co.  v. 
American,  etc.  Co.,  127  Fed.  Rep.  1008 
(1904).  Service  upon  the  president 
who  happens  to  be  passing  through 
the  territory  is  not  sufficient.  Cale- 
donian Coal  Co.  V.  Baker,  196  U.  S. 
432  (1905).  Service  on  an  officer  of 
a  foreign  corporation  who  is  casually 
in  the  state  is  not  good,  where  the 
corporation  does  no  business  in  the 
state  and  has  no  property  in  the  state 
connected  with  the  suit.  Case  v. 
Smith,  etc.  Co.,  152  Fed.  Rep.  730 
(1907).  Service  on  the  secretary  of 
a  foreign  corporation  who  is  in  the 
state  to  attend  the  taking  of  a  deposi- 
tion in  a  suit  in  which  the  company 
is  interested,  is  not  sufficient,  where 
the  corporation  never  did  any  business 
in  the  state  excepting  one  transaction. 
Ladd,  etc.  Co.  v.  American,  etc.  Co., 
152  Fed.  Rep.  1008  (1907).  Service 
on  the  president  while  casually  in  the 
state  is  not  good,  even  though  the 
company  solicited  and  obtained  orders 
for  goods  in  the  state  by  correspond- 
ence. Buffalo  Glass  Co.  v.  Manufac- 
turers', etc.  Co.,  142  Fed.  Rep.  273 
(1905).  An  officer  of  a  foreign  cor- 
poration may  be  served,  even  though 
he  came  into  the  state  to  adjust  the 
claim  on  which  suit  is  brought.  Brush 
Creek,  etc.  Co.  r.  Morgan,  etc.  Co.,  136 
Fed.  Rep.  505  (1905).  Service  on  the 
president  casually  in  the  state  was 
set  aside  in  Buffalo,  etc.  Co.  r.  Amer- 
ican, etc.  Co.,  141  Fed.  Rep.  211  (1905). 
The  return  of  the  United  States  mar- 
shal in  making  service  in  a  suit 
against  a  foreign  corporation  must 
show    that    the   company    was   trans- 


acting business  in  the  state.    Jackson 
r.   Delaware,  etc.   Co.,   131   Fed.   Rep. 
134    (1904).     Service  upon  the  secre- 
tary   while   temporarily    in   the   state 
is  not  good,  the  company  having  no 
property  in  the  state  and  no  business 
in    the    state    except    isolated    trans- 
actions,   and    this    particular    trans- 
action not  having  been  with  the  sec- 
retary.    Southern,    etc.    Co.    v.   Amer- 
ican,   etc.    Co.,    115    La.    237    (1905). 
Service  on  an  officer  of  a  foreign  cor- 
poration temporarily  in  the  atate  on 
other  business  is  not  sufficient.     Hon- 
erine,  etc.   Co.  v.  Tallerday,  etc.  Co., 
30  Utah,  326    (1906).     A  foreign  cor- 
poration sued  in  state  courts  by  serv- 
ice on  a  director  casually  in  the  state 
may   remove   to   United   States   court 
and  have  the  suit  dismissed.     Bentlif 
t\  London,  etc.  Corp.,  44  Fed.  Rep.  667 
(1890).     On   removal   to   the    federal 
court,   a  suit   commenced   by   service 
on  the  president,  who  casually  was  in 
the  jurisdiction   on   private   business, 
will  be  dismissed,  the  company  never 
having  transacted  business  or   main- 
tained  an  office   in   the   state.     Reif- 
snider  v.  American,  etc.  Co.,  45  Fed. 
Rep.   433    (1891).     "Where  a   foreign 
corporation  is  not  doing  business  in 
a  state,  and  the  president  or  any  offi- 
cer is  not  there  transacting  business 
for  the  corporation  and  representing 
it  in  the  state,  it  cannot  be  said  that 
the  corporation  is  within  the  state  so 
that   service  can    be   made    upon    it." 
Fitzgerald,  etc.  Co.  v.  Fitzgerald,  137 
U.    S.    98    (1890),    holding,    however, 
that  where  a  corporation  appears,  de- 
murs, removes  the  case  into  the  fed- 
eral court,  and  answers,  it  cannot  at- 
tack the  jurisdiction  of  the  court,  even 
though  service  was  on  the  president, 
who  was  enticed  into  the  state.  Where 
a  foreign  corporation  sued  in  a  state 
court   wishes  to   remove   the  case  to 
the  federal  court,  and  there  have  the 
service  set  aside  on   the   ground   of 
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does  not  give  jurisdiction  wliere  the  corporation  did  no  business  in 
'New  York.-^  The  New  York  court  of  appeals  holds  on  the  other  hand 
that  even  though  a  foreign  corporation  has  no  office  or  business  in 
the  state,  jet  if  its  president  resides  and  has  an  office  in  the  state, 
from  which  he  manages  and  controls  the  corporate  business,  service 
upon  him  is  sufficient  and  a  judgment  thereon  is  sufficient  and  binds 
the  parties  so  far  as  corporate  property  in  the  state  is  concerned." 
If  a  foreign  coi^poration  desires  to  deny  that  it  has  been  properly 


want  of  jurisdiction,  it  must  enter  a    poration  cannot  be  bound  by  obtain- 


special  appearance  in  the  state  court 
for  the  purpose  of  objecting  to  the 
jurisdiction,  and  then,  after  filing  the 
objection,  but  before  a  hearing  there- 
on, remove  the  whole  case  into  the 
federal  court.  Tallman  v.  Baltimore, 
etc.  R.  R.,  45  Fed.  Rep.  156  (1891). 
Where  a  Kansas  mortgage  loan  com- 
pany makes  its  securities  payable  in 
New  York  and  deposits  securities  with 
the  trustee  in  New  York,  it  may  be 
Bued  in  New  York  by  service  upon 
the  president  who  is  casually  in  that 
state.  Watkins,  etc.  Co.  v.  Elliott, 
62  Kan.  291  (1900).  Where  a  foreign 
corporation  has  made  a  contract  with- 
in the  state  and  then  withdraws  its 
ofl&ce  and  service  is  made  upon  the 
president  within  the  state  according 
to  the  statutes  of  the  state,  the  fed- 
eral court  will  uphold  such  service. 
McCord,  etc.  Co.  v.  Doyle,  97  Fed.  Rep. 
22  (1899).  Even  though  a  director  of 
a  foreign  corporation  lives  in  the  dis- 
trict, yet  service  upon  him  is  not 
good  where  he  does  not  transact  and 
is  not  charged  with  any  corporate 
business,  but  the  rule  is  otherwise  if 
the  corporation  has  property  within 
the  state,  within  the  meaning  of  the 
New  York  statute.  Reilly  v.  Philadel- 
phia, etc.  Ry.,  109  Fed.  Rep.  349 
(1901).  Service  on  the  president  of 
a  foreign  corporation  in  a  cause  of 
action  not  arising  in  the  state  gives 
no  jurisdiction.  State  v.  Ramsey 
County  Dist.  Ct,  26  Minn.  233  (1879). 
Service  on  the  secretary  who  is 
casually  in  the  state  is  not  good. 
Middlebrooks  v.  Springfield  F.  Ins.  Co., 
14  Conn.  301   (1841)      A  foreign  cor- 


ing service  upon  an  officer  who  is 
casually  in  the  state,  where  the 
statute  is  silent  on  the  subject.  Aid- 
rich  V.  Anchor  Coal  Co.,  24  Oreg.  32 
(1893).  Service  of  process  upon  the 
president  of  a  foreign  corporation  who 
is  temporarily  within  the  state  is  not 
good  service  in  Pennsylvania.  Phil- 
lips V.  Burlington  Library  Co.,  141  Pa. 
St.  462  (1891).  Service  on  a  domestic 
corporation  cannot  be  made  by  per- 
sonal service  on  the  p^resident  outside 
of  the  jurisdiction.  Dillard  v.  Cen- 
tral Va.  Iron  Co.,  82  Va.  734  (1887). 
Judgment  in  another  state  against  a 
foreign  corporation  doing  business 
there,  service  being  on  an  officer  who 
is  accidentally  in  the  state,  is  con- 
clusive and  valid.  Moulin  v.  Trenton, 
etc.  Ins.  Co.,  24  N.  J.  L.  222  (1853). 
Service  on  a  corporation  which  does 
no  business  in  the  state  cannot  be 
made  by  service  on  an  agent  who  is 
temporarily  in  the  state.  Crook  v. 
Girard,  etc.  Co.,  87  Md.  138  (1898), 
The  manager  may  be  served,  although 
only  temporarily  in  the  state  on  spe- 
cial business,  such  suit  being  con- 
nected with  such  business.  Houston 
V.  Filer,  etc.  Co.,  85  Fed.  Rep.  757 
(1898). 

1  Conley  v.  Mathieson,  etc.  Works, 
190  U.  S.  406  (1903).  Service  on  the 
president  of  a  foreign  corporation  does 
not  give  jurisdiction  unless  the  cor- 
poration is  doing  business  in  the  state 
or  has  an  office  in  the  state.  Knapp 
V.  Wallace,  92  Pac.  Rep.  1054  (Ore. 
1907). 

2  Grant  v.  Cananea,  etc.  Co.,  189  N. 
Y.  241    (1907). 
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served,  it  may  put  in  a  si)ccial  appearance  and  raise  the  objection  of 
no  jurisdiction.^  In  Xew  Jersey,  it  is  held  that  the  proper  common- 
law  practice,  where  service  is  made  upon  a  foreign  corporation's 
president,  while  he  was  casually  in  the  state,  is  not  to  move  to  set  it 
aside,-  but  to  file  a  plea  to  the  jurisdiction.^ 

The  federal  court  has  jurisdiction  over  subordinate  suits  affecting 
the  property  in  its  possession,  irrespective  of  the  citizenship  of  the 
parties.'*  The  question  of  the  jurisdiction  of  the  federal  courts  in  a 
suit  by  or  against  a  federal  receiver  is  considered  elsewhere,  as  is  also 
the  question  of  the  right  of  such  a  receiver  to  remove  such  a  suit  from 
the  state  court  into  the  federal  court.^     The  federal  court  may  have 

1  Provident,   etc.   Soc.   v.   Ford,   114  plea,   it  waives  any  objection   to  the 

U.    S.    635    (1885);    Friezen   v.    Alle-  jurisdiction.      St.    Louis,    etc.    Ry.    v. 

mania  F.   Ins.   Co.,   30   Fed.  Rep.   349  Wliitley,  77  Tex.  126  (1890).    See  also 

(1886),  holding  that  a  general  appear-  note  6,  p.  2550. 

ance  waives  the  objection  to  jurisdic-  2  Puster  v.  Parker,  etc.  Co.,  64  N.  J. 

tion.     See  also  Brooks  t\  New  York,  Eq.  599    (1903). 

etc.  R.  R.,  30  Hun,  47  (1883),  holding  3  Puster  v.  Parker,  etc.  Co.,  59  Atl. 
that  a  general  answer  has  the  same  Rep.  232  (N.  J.  1904). 
effect;  also  Cook  v.  Champlain  Transp.  4  Wabash  R.  R.  v.  Adelbert  College, 
Co.,  1  Denio,  91  (1845);  North  Mis-  208  U.  S.  38  (1908).  Where  the 
souri  R.  R.  v.  Akers,  4  Kan.  453  United  States  court  has  held  that  the 
(1868),  holding  that  after  entering  unsecured  bonds  of  a  railroad  issued 
appearance  it  cannot  question  the  before  consolidation  with  another  rail- 
jurisdiction  of  the  court  in  an  action  road  are  not  an  equitable  lien  on  the 
upon  contract.  See  also  §  752,  supra;  railroad  of  the  former,  prior  in  right 
McCormick  v.  Pennsylvania  Cent.  R.  to  mortgage  bonds  issued  by  the  con- 
R.,  49  N.  Y.  303  (1872);  Lung  Chung  solidated  road  (Wabash,  etc.  Ry.  v. 
V.  Northern  Pac.  Ry.,  19  Fed.  Rep.  Ham,  114  U.  S.  587),  and  a  state  court 
254  (1884);  Moch  v.  Virginia  F.  &  has  held  directly  to  the  contrary 
M.  Ins.  Co.,  10  Fed.  Rep.  696  (1882).  (Compton  v.  Wabash,  etc.  Ry.,  45  Ohio 
The  fact  that  a  defendant  appears  St.  592),  one  of  the  holders  of  such 
in  the  state  court,  in  order  to  re-  bonds  cannot  after  a  foreclosure  in 
move  the  case  to  the  federal  court,  the  United  States  court  maintain  a 
does  not  constitute  a  general  appear-  suit  in  the  state  court  to  obtain  such 
ance,  preventing  an  objection  to  the  priority.  His  remedy  is  in  the  United 
jurisdiction  of  the  person,  but  States  court,  where  that  court  re- 
amounts  only  to  a  special  appearance,  served  jurisdiction  over  the  property 
International,  etc.  Co.  v.  Heartt,  136  for  the  protection  of  the  purchaser  at 
Fed.  Rep.  129  (1905).  A  foreign  cor-  foreclosure  sale.  Wabash  R.  R.  i\ 
poration  cannot  withdraw  a  general  Adelbert  College,  208  U.  S.  38  (1908), 
appearance  in  order  to  appear  spe-  approving  Compton  v.  Jesup,  68  Fed. 
cially  to  set  aside  service.     Raymond-  Rep.  263  (1895). 

ville,  etc.  Co.  r.  St.  Gabriel,  etc.  Co.,  5  See  §  868,  infra.    Where  a  receiver 

140    Fed.     Rep.     964     (Penn.     1905).  has  power  by  statute  to  enforce   the 

Where  a  foreign   corporation,   served  statutory  liability,  and  files  a  bill  in 

in  the  state  where  it  is  incorporated,  equity  in  the  state  court  against  vari- 

answers  by  a  plea  to  the  jurisdiction  ous  stockholders  to  recover  an  assess- 

and  also  files  pleas  to  the  merits,  re-  ment  already  levied  by  the  court,  & 

serving   its   rights  under  the  former  non-resident   stockholder   who   is   one 
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jurisdiction  of  a  suit  at  law  brought  by  a  non-resident  against  an 
alien  coriDoration,  even  though  under  the  statutes  of  the  state  wherein 
the  court  is  sitting,  the  state  courts  would  have  no  jurisdicion  of  the 
case.^  An  alien  corporation  may  be  sued  wherever  service  may 
legally  be  obtained  upon  it.^ 

A  requirement  that  a  foreign  corporation  shall  file  its  charter  with 
the  secretary  of  state  does  not  turn  such  corporation  into  a  domestic 
corporation  so  far  as  the  jurisdiction  of  the  United  States  courts 
is  concerned,  even  though  the  statute  says  that  it  shall  have  that  ef- 
fect.^   Merely  being  licensed  to  do  business  in  the  state  does  not  make 


of  the  defendants  may  remove  his 
part  of  the  case  into  the  federal  court. 
Calderhead  v.  Downing,  103  Fed.  Rep. 
27    (1900). 

1  Barrow  S.  S.  Co.  -;;.  Kane,  170  U. 
S.  100    (1898). 

2  If  it  has  financial  agents  in  New 
York  city,  and  an  office  there  for  the 
transaction  of  its  monetary  and  finan- 
cial business  in  the  United  States, 
service  in  New  York  upon  the  head 
of  the  firm  which  acts  as  the  agents 
of  the  corporation  is  a  sufficient  serv- 
ice upon  the  corporation  itself.  Re 
Hohorst,  150  U.  S.  653  (1893).  An 
alien  corporation  may  remove  a  case 
to  the  federal  courts.  Purcell  v.  Brit- 
ish, etc.  Co.,  42  Fed.  Rep.  465   (1890). 

3  St.  Louis,  etc.  Ry.  tJ.  James,  161 
U.  S.  545  (1896)  ;  Stephens  v.  St. 
Louis,  etc.  R.  R.,  47  Fed.  Rep.  530 
(1891).  See  also  §910,  infra.  Even 
though  a  state  statute  requires  a  for- 
eign corporation  doing  business  in  the 
state  to  file  certain  papers  and  de- 
clares that  it  thereby  becomes  a  do- 
mestic corporation,  yet  so  far  as  the 
jurisdiction  of  the  United  States 
courts  is  concerned  it  is  still  a  foreign 
corporation.  Southern  Ry.  v.  Allison, 
190  U.  S.  326  (1903).  Where  by  the 
terms  of  the  statute  authorizing  a  for- 
eign railroad  company  to  purchase  a 
railroad  within  the  state  at  foreclos- 
ure sale,  the  foreign  railroad  company 
shall  thereby  become  a  domestic  cor- 
poration, such  statute  has  that  effect 
and  the  company  cannot  remove  a 
case  to  the  United  States  court  on  the 
ground  of  its  being  a  citizen  of  an- 


other   state.      Carolina,     etc.    Co.    v. 
Southern  Ry.,  57  S.  E.  Rep.  444    (N. 
C.   1907).     A  railroad  corporation  of 
the  state  of  Indiana,  even  though  it 
is    afterwards    incorporated    in    Ken- 
tucky, remains  a  corporation  of  Indi- 
ana alone  so  far  as  the  jurisdiction  of 
the  United  States  court  is  concerned. 
Louisville,  etc.  Ry.  v.  Louisville  Trust 
Co.,  174  U.  S.  552   (1899).     The  Ken- 
tucky statute  requiring  foreign   rail- 
road  corporations   doing   business   in 
the  state  to  become  domestic  corpora- 
tions by  a  certain  procedure  does  not 
prevent    such     railroad    corporations 
suing  as  foreign  corporations  in   the 
federal  court.    Taylor  v.  Illinois  Cent. 
R.  R.,  89  Fed.  Rep.  119  (1898).    Even 
though  a  Nebraska  railroad   corpora- 
tion sells  all  its  property  to   an   Illi- 
nois railroad  corporation  in  exchange 
for  stock  of  the  latter,  which  is  issued 
to  the  stockholders  of  the  former,  the 
latter  does  not  thereby  become  a  Ne- 
braska corporation,  preventing  the  re- 
moval of  cases   to  the  federal  court. 
Walters    v.   Chicago,    etc.    R.   R.,    104 
Fed.  Rep.  377   (1900);   aff'd,  186  U.  S. 
479.    Under  the  statute  of  North  Caro- 
lina requiring  foreign  telephone  com- 
panies to  file  copies  of  their  charter 
and  by-laws  and  thereby  become  do- 
mestic corporations,  before  doing  busi- 
ness in  the  state,  a  foreign  telephone 
company  that  has  complied  with  this 
statute  cannot  remove  a  case  to  the 
federal  court  on  the  ground  of  diverse 
citizenship.    Debnam  v.  Southern,  etc. 
Co.,  126  N.  C.  831  (1900).    A  contrary 
conclusion  was  reached  in  South  Caro- 
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a  foreign  corporation  a  resident  of  the  state.^  Wliere  a  domestic 
railroad  is  leased  to  a  foreign  corporation,  under  a  statute  which 
thereby  expressly  makes  the  latter  a  domestic  corporation,  it  becomes 
such  for  purposes  of  jurisdiction.^  A  statute  prohibiting  foreign  cor- 
porations from  maintaining  suits  in  the  state  courts  unless  certain 
statutes  are  complied  with,  does  not  prevent  suits  in  the  federal  court 
and  does  not  prevent  a  corporation  defending  in  the  state  court."'^ 

Although  a  bill  in  equity  sets  forth  that  a  cor])oration  is  merely  a 
pretended  corporation  as  a  part  of  a  fraudulent  scheme,  and  is  r-^ally 
nothing  but  a  partnership,  nevertheless,  if  such  corporation  has  an  ex- 
isting charter,  it  exists  as  a  corporation,  sufficiently  at  least  to  oust 
the  federal  court  of  jurisdiction  of  the  case."*  But  where  property  is 
transferred  to  a  non-resident  corporation  for  the  sole  purpose  of 
enabling  the  parties  to  litigate  a  claim  in  the  United  States  courts, 
the  United  States  courts  will  refuse  to  take  jurisdiction.*^   As  to  juris- 


lina  as  to  a  foreign  railroad  corpora- 
tion. Wilson  r.  Southern  Ry.,  36  S.  E. 
Rep.  701  (S.  C.  1900). 

1  Martin    v.   Baltimore,    etc.    R.    R., 
151  U.  S.  673   (1894). 

2  Western,  etc.  R.  R.  v.  Roberson,  61 
Fed.  Rep.  592   (1894).     The  fact  that 


ifornia  incorporated  a  company  under 
the  laws  of  West  Virginia  and  trans- 
ferred to  it,  in  payment  for  stock, 
certain  portions  of  his  land.  He 
owned  all  the  stock,  and  caused  one 
share  each  to  be  issued  to  his  lawyer, 
his  wife,  and  three  employees.     The 


by  statute   a   foreign   corporation   by    court   held  that  the  corporation   was 
filing  certain  papers  is  declared  to  be    legal  so  far  as  the  jurisdiction  of  the 


a  domestic  corporation  does  not  pre- 
vent it  from  removing  a  case  to  the 
federal  court  as  being  a  foreign  corpo- 
ration. Markwood  v.  Southern  Ry., 
65  Fed.  Rep.  817  (1895).  Although 
a  statute  authorizes  a  foreign  corpora- 
tion to  build  a  road  in  this  state,  this 
does  not  make  the  corporation  a  do- 


United  States  court  was  concerned. 
As  regards  the  jurisdiction  of  the 
federal  courts  the  incorporation  of  a 
company  cannot  be  questioned  on  the 
ground  that  the  charter  required  a 
certain  amount  of  money  to  be  paid  in 
before  business  was  commenced,  and 
that    business    had    been    commenced 


mestic  corporation  so  far  as  the  juris-    without  that  amount  being  paid.  Wells 


diction  of  the  federal  courts  is  con- 
cerned. Chapman  v.  Alabama,  etc.  R, 
R.  59  Fed.  Rep.  370  (1894). 

3  Blodgett  V.  Lanyon  Zinc  Co.,  120 
Fed.  Rep.  893  (1903).  A  state  statute 
which  does  not  invalidate  a  contract 


Co.  V.  Gastonia  Co.,  198  U.  S.  177 
(1905);  rev'g  Gastonia,  etc.  Co.  r. 
Wells  Co.,  12S  Fed.  Rep.  309  (1904). 

5  Lehigh,  etc.  Co.  v.  Kelly,  160  U. 
S.  327  (1895).  The  federal  courts  have 
no  jurisdiction  of  a  suit  brought  by 


made  by  a  foreign  corporation  which  the  holder  of  coupons  where  it  appears 

has   not   complied  with   the   statutes,  that   he   does   not   own   them,   but  is 

but  prohibits  its  bringing  suit  there-  merely  allowing  his  name  to  be  used  to 

on,  does  not  prevent  suit  in  the  United  give  jurisdiction  to  the  court.     Lake 


States  court.  Vitagraph  Co.  v.  Twenti- 
eth, etc.  Co.,  157  Fed.  Rep.  699  (1907). 
4  Empire,  etc.  Transp.  Co.  v.  Empire, 
etc.  Min.  Co.,  150  U.  S.  159  (1893). 
In   Irvine   Co.  v.  Bond:   74   Fed.   Rep. 


County,  etc.  v.  Dudley,  173  U.  S. 
243  (1899).  Where  bonds  and  stock 
in  a  Pennsylvania  corporation  of 
little  or  no  value  are  assigned  to  a 
citizen    of   New   Jersey   without   con- 


849   (1886),  an  owner  of  land  in  Cal-    sideration,    although,    absolutely,    for 
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diction  the  federal  courts  will  sometimes  look  beyond  corporate 
existence.  Hence,  where  there  are  two  corporations  of  the  same  name, 
chartered  in  two  states,  each  owning  a  part  of  a  certain  property 
which  is  covered  by  mortgage,  the  foreclosure  decree  based  on  an  alle- 
gation of  diverse  citizenship  will  not  be  disturbed  on  the  ground  that 
the  wrong  state  was  named  in  the  bill  as  the  state  in  which  one  of 
the  parties  was  incorporated.^  The  federal  court  has  no  jurisdiction 
of  a  suit  in  behalf  of  the  trustee  of  a  water-works  company  mortgage 
to  test  the  validity  of  a  city  ordinance  repudiating  the  water-works 
grant,  where  the  arrangement  of  parties  is  merely  a  contrivance  to 
give  jurisdiction  to  the  United  States  court,  after  the  highest  court  in 
the  state  in  which  the  controversy  arose  has  decided  that  the  ordi- 
nance is  legal.^  The  jurisdiction  of  a  suit  in  the  United  States  court 
is  not  collusive,  even  though  the  suit  is  brought  by  an  amicable  ar- 
rangement between  the  parties  and  the  defendant  admits  the  allega- 
tions of  the  complaint.^  As  regards  the  jurisdiction  of  the  federal 
court,  the  citizenship  of  a  corporation  is  in  the  state  wherein  the  cor- 
poration is  incorporated,  and  not  in  the  state  or  states  wherein  the 
stockholders  are  citizens.'*     Where  a  railroad  runs  through  several 


the  purpose  of  giving  jurisdiction  to 
the  United  States  court  for  a  receiver, 
this  is  a  fraud  on  the  court's  juris- 
diction, and  the  suit  will  be  dismissed. 
Kreider  ?\  Cole,  149  Fed.Rep. 647  (1907) . 

1  Riverdale  Mills  v.  Manufacturing 
Co.,  198  U.  S.  188  (1905). 

2  City  of  Dawson  v.  Columbia  Trust 
Co.,  197  U.  S.  178  (1905);  rev'g  130 
Fed.  Rep.  152.  See  120  Fed.  Rep.  1008. 

3  In  re  Metropolitan,  208  U.  S.  90 
(1908),  holding  also  that  the  circuit 
court  of  the  United  States  for  the 
Southern  District  of  New  York  has 
jurisdiction  to  appoint  receivers  cf  an 
insolvent  New  York  street  railway 
company  under  a  bill  of  a  general 
creditor  alleging  diverse  citizenship 
of  the  parties,  and  that  more  than 
$2,000  is  involved,  and  alleging  also 
the  insolvency  of  the  defendant,  and 
praying  for  the  administration  of  its 
assets,  where  the  defendant  answers, 
admitting  the  allegations  of  the  bill, 
and  joins  in  the  prayer  for  the  ap- 
pointment of  the  receiver.  The  court 
held  also  that  the  defense  that  com- 
Ijlainanto  are  not  judgment  creditors 
is  waived  bj"  such.  an.  answer. 
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4  St.  Louis,  etc.  Ry.  v.  James,  161 
U.  S.  545  (1896).  In  Interstate  Com- 
merce Commission  v.  Texas  &  Pac.  Ry., 
57  Fed.  Rep.  948  (1893),  the  court 
held  that  the  principal  office  and 
domicile  of  the  defendant  was  in  New 
York  city,  where  the  company  held  its 
stockholders'  and  directors'  meetings 
and  kept  its  stock  books  and  records, 
even  though  the  general  or  admin- 
istrative offices  of  the  heads  of  depart- 
ments were  in  Texas.  The  company 
itself  existed  under  a  charter  granted 
by  congress.  "The  members  of  a 
corporate  body  must  be  conclusively 
presumed  to  be  citizens  of  the  state 
in  which  the  corporation  is  domi- 
ciled." Shaw  V.  Quincy  Min.  Co.,  145 
U.  S.  444  (1892).  A  corporation  is  a 
resident  only  of  the  state  that  incorpo- 
rates it,  so  far  as  the  jurisdiction  of 
the  federal  courts  is  concerned.  Myers 
V.  Murray,  etc.  Co.,  43  Fed.  Rep.  695 
(1890).  The  place  of  residence  of  a 
corporation  is  the  state  wherein  it  is 
incorporated.  So  held  under  the  act 
for  the  removal  of  causes.  Miller  v. 
Wheeler,  etc.  Co.,  46  Fed.  Rep.  882 
(1891);   Overman  Wheel  Co.  v.  Pope 
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federal  districts  in  a  state,  it  is  a  citizen  and  inhabitant  of  the  district 
where  it  does  the  general  business  and  has  its  lieadquarters  and 
general  ofHces.^ 

A  large  number  of  decisions  are  given  in  the  notes  below  on  the 
various  phases  of  the  jurisdiction  of  the  federal  courts  in  suits 
brought  against  foreign  corporations.^ 


Mfg.  Co.,  46  Fed.  Rep.  577  (1891); 
Railway  Co.  v.  Whitton,  13  Wall.  270, 
283  (1871),  holding  that  a  corporation 
is  deemed  to  be  a  citizen  of  the  state 
creating  it  for  the  purpose  of  con- 
ferring jurisdiction  upon  the  courts  of 
the  United  States,  and  the  legislation 
of  other  states  will  not  affect  this 
presumption;  Insurance  Co.  v.  Fran- 
cis, 11  Wall.  210  (1870),  holding  that 
an  allegation  that  a  New  York  corpo- 
ration is  located  and  doing  business 
in  Mississippi  was  not  an  allegation 
that  it  was  a  citizen  of  the  latter 
state;  Steamship  Co.  v.  Tugman,  106 
U.  S.  118  (1882),  holding  that  the 
residence  of  the  corporation  does  not 
at  all  depend  on  the  residence  of  its 
stockholders.  In  the  United  States 
court  an  allegation  that  the  corpo- 
ration is  a  citizen  and  resident  of  a 
certain  state  is  insufficient.  It  should 
also  be  alleged  that  it  was  incorpo- 
rated under  the  laws  of  that  state. 
Dalton  V.  Milwaukee,  etc.  Co.,  118  Fed. 
Rep.  876  (1902). 

1  Galveston,  etc.  Ry.  v.  Gonzales, 
151  U.  S.  496   (1894). 

2  A  corporation  organized  in  one 
state  cannot  be  sued  in  the  federal 
court  in  another  state  by  a  citizen  of 
a  third  state.  Shaw  c.  Quincy  Min.  Co., 
145  U.  S.  444  (1892),  holding  also  that 
the  defendant  may  appear  specially. 
Service  upon  the  highest  officer  within 
the  county  is  sufficient  where  the  stat- 
utes so  prescribe.  Kansas  City,  etc. 
R.  R.  V.  Daughtry,  138  U.  S.  298 
(1891).  Service  upon  an  attorney  of 
a  corporation,  appointed  under  a  state 
statute  to  accept  service,  is  good  serv- 
ice for  the  federal  courts.  Re  Louis- 
ville Underwriters,  134  U.  S.  488 
(1890).  Under  a  state  statute  author- 
izing service  of  process  upon  a  local 


agent  of  a  foreign  corporation,  juris- 
diction may  be  obtained  by  the  fed- 
eral courts.  Society  FonciSre  v.  Mil- 
liken,  135  U.  S.  304  (1890).  Even 
though  a  New  York  contracting  com- 
pany is  interested  in  a  contract  in 
Ohio,  yet  it  cannot  be  sued  in  the 
United  States  court  in  Ohio,  inasmuch 
as  it  is  not  "found"  in  that  district,  it 
having  no  place  of  business  there. 
Eirich  r.  Donnelly,  etc.  Co.,  104  Fed. 
Rep.  1  (1900).  An  alien  corporation 
doing  business  in  Oregon  may  be  sued 
there  in  the  federal  courts.  It  is  an 
"inhabitant"  to  that  extent.  Miller 
V.  Eastern,  etc.  Min.  Co.,  45  Fed.  Rep. 
345  (1891).  The  status  of  a  corpora- 
tion in  regard  to  the  jurisdiction  of 
the  federal  courts  is  stated  in  U.  S. 
V.  Southern  Pac.  R.  R.,  49  Fed.  Rep. 
297  (1892).  A  foreign  corporation 
doing  business  in  Ohio  and  having  a 
managing  agent  there  may  be  gar- 
nisheed  there  under  the  statutes  of 
Ohio.  Rainey  v.  Maas,  51  Fed.  Rep. 
580  (1892).  A  railroad  corporation  is 
a  resident  of  each  federal  district 
through  which  it  runs.  East  Ten- 
nessee, etc.  R.  R.  V.  Atlanta,  etc.  R.  R., 
49  Fed.  Rep.  608  (1892).  Where  an 
alien  corporation  appoints  a  resident 
agent  to  accept  service,  it  becomes  an 
"inhabitant,"  and  may  be  sued  in  the 
federal  court.  Gilbert  v.  New  Zealand 
Ins.  Co.,  49  Fed.  Rep.  884  (1S92).  The 
w^ord  "inhabitant,"  applies  to  corpo- 
rations, in  respect  to  statutory  juris- 
diction of  courts.  Gilbert  v.  New 
Zealand  Ins.  Co.,  49  Fed.  Rep.  884 
(1892).  A  corporation  is  not  an  "in- 
habitant" of  any  state  except  the  one 
wherein  it  is  incorporated.  Camp- 
bell V.  Duluth,  etc.  Ry.,  50  Fed.  Rep. 
241(1892).  The  place  of  residence  of 
a  corporation  is  the  state  wherein  it 
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A  consolidated  railroad  running  into  two  states  is  a  separate  cor- 
poration in  each  state,  and,  being  sued  in  one  state,  cannot  remove 
the  case  to  the  federal  court  on  the  ground  that  it  is  a  citizen  of  the 


is  incorporated.  So  held  under  the 
act  for  the  removal  of  causes.  Miller 
V.  Wheeler,  etc.  Co.,  46  Fed,  Rep.  882 
(1891);  Overman  Wheel  Co.  v.  Pope 
Mfg.  Co.,  46  Fed.  Rep.  577  (1891). 
The  decision  that  a  foreign  corpora- 
tion filing  a  certificate  as  required  by 
statute  is  not  a  non-resident  as  re- 
gards the  right  to  remove  cases  to  the 
federal  courts  in  Scott  r.  Texas,  etc. 
Co.,  41  Fed.  Rep.  225  (1889),  was  over- 
ruled in  Brandon  v.  Miller,  118  Fed. 
Rep.  361  (1902).  A  corporation  is  a 
resident  only  of  the  state  wherein  it 
is  incorporated,  as  regards  the  juris- 
diction of  the  United  States  courts. 
Although  another  party  defendant  is 
an  actual  resident  in  the  district 
where  suit  is  brought,  yet  the  foreign 
corporation  cannot  be  sued  there  on 
that  account.  Densinger,  etc.  Co.  v. 
National  Cash  Reg.  Co.,  42  Fed.  Rep. 
81  (1890).  If  two  corporations  sued 
on  a  tort  are  liable  severally,  one  may 
remove  the  case,  although  the  other 
cannot,  to  the  federal  court.  Spaugler 
V.  Atchison,  etc.  R.  R.,  42  Fed.  Rep. 
305  (1890).  A  foreign  corporation 
defendant  may  remove  a  case  to  the 
federal  court  although  it  has  filed  a 
statutory  certificate  authorizing  serv- 
ice on  a  designated  agent.  Amsden 
V.  Norwich,  etc.  Ins.  Soc.  44  Fed.  Rep. 
515  (1890).  A  statute  prohibiting  a 
foreign  corporation  from  suing  in  the 
state  courts  unless  it  has  filed  a  copy 
of  its  articles,  etc.  in  the  state,  if  it  is 
doing  business  in  the  state,  does  not 
prevent  such  a  corporation  from 
bringing  suit  in  the  federal  courts, 
although  it  has  not  filed  its  articles, 
etc.  Bank  of  British  N.  A.  r.  Barling, 
44  Fed.  Rep.  641  (1890).  A  judgment 
creditor  of  an  insolvent  corporation 
may  file  a  bill  in  equity  in  the  federal 
court  to  subject  the  property  to  the 
payment  of  the  debt,  although  a  suit  effect,  De  Sobry  r.  Nicholson,  3  Wall, 
is   pending   in  the  state  court  to  re-    420   (1865);   Hayden  v.  Androscoggin 
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duce  the  amount  of  complainant's 
claim  to  a  less  figure.  Coffin  v.  Chat- 
tanooga, etc.  Co.,  44  Fed.  Rep.  533 
(1891).  A  suit  cannot  be  brought  in 
the  federal  court  against  a  corpora- 
tion except  in  the  district  where  the 
company  is  incorporated.  National 
Typog.  Co.  V.  New  York  Typog.  Co., 
44  Fed.  Rep.  711  (1890).  When  a  de- 
fendant foreign  corporation  seeks  to 
remove  a  case  to  the  federal  courts 
it  need  not  aver  that  it  is  a  non- 
resident. An  averment  of  its  citizen- 
ship is  insufficient;  Myers  v.  Murray, 
etc.  Co.,  43  Fed.  Rep.  695  (1890),  over- 
ruling Hirschl  v.  J.  I.  Case,  etc.  Co.,  42 
Fed.  Rep.  803  (1890).  A  non-resident 
corporation  may  be  sued  in  the  fed- 
eral courts  although  it  has  an  office 
and  does  business  in  the  state.  Hen- 
ning  V.  Western  U.  Tel.  Co.,  43  Fed. 
Rep.  97  (1890).  The  fact  that  the  C, 
B.  &  Q.  R.  R.  Co.,  an  Illinois  corpora- 
tion, first  took  a  lease  of  and  then  pur- 
chased the  road  of  the  B.  &  M.  R.  R. 
R.  Co.  in  Iowa,  does  not  make  the  for- 
mer company  an  Iowa  corporation. 
It  continues  an  Illinois  corporation. 
Conn.  V.  Chicago,  etc.  R.  R.,  48  Fed. 
Rep.  177  (1891). 

A  railroad  corporation  of  one  state 
purchasing  a  railroad  in  another  state 
does  not  thereby  become  a  resident  of 
the  latter  state  so  as  to  prevent  its 
removing  cases  to  the  federal  court. 
Morgan  r.  East  Tennessee,  etc.  R.  R., 
48  Fed.  Rep.  705  (1883).  Although  a 
New  York  corporation  does  practically 
all  of  its  business  in  Missouri,  yet  it 
is  a  citizen  of  New  York.  Baughman 
V.  National,  etc.  Co.,  46  Fed.  Rep.  4 
(1891).  Entering  appearance  may 
waive  the  right  to  object  to  the  juris- 
diction of  a  federal  court.  Blackburn 
V.  Selma,  etc.  R.  R.,  2  Flipp.  525 
(1879) ;  s.  c,  3  Fed.  Cas.  526.    To  same 
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other  stato.^  A  corporation  incorporated  \>y  tlic  United  States  may, 
hy  reason  of  that  fact,  bring  suits  in  or  remove  them  to  the  federal 
courts,    unless    tlie   statute   provides   otherwise.^      A   Pennsylvania 

Mills,  1  Fed.  Rep.  93  (1879),  holding  (3)  the  creation  of  the  consolidated 
that  it  may  be  sued  in  federal  courts,    corporation  as  a  new  corporation,  and 


though  its  property  has  been  attached, 
if  doing  business  in  the  state  and  proc- 


the  extinction  at  the  same  time  of  the 
constituent  companies  as  separate  en- 


the  federal  court  in  Missouri,  and   it 
was  there  held  that  the  consolidation 


ess  can  be  served;  this  decision  was  titles."  Westheider  v.  Wabash  R.  R., 
questioned  in  Boston  Electric  Co.  v.  115  Fed.  Rep.  840  (1902).  This  same 
Electric  Gas  L.  Co.,  23  Fed.  Rep.  838  consolidation,  however,  came  before 
(1885).  In  this  case  a  Maine  corpo- 
ration had  its  principal  office  in  Massa- 
chusetts, where  also  a  majority  of  its  of  four  railroad  corporations  of  four 
officers  and  directors  resided.  Held,  different  states  creates  a  consolidated 
that  the  federal  courts  of  Massachu-  corporation,  which  is  a  citizen  of  each 
setts  had  no  jurisdiction  over  it,  of  the  four  states,  and  hence  it  cannot 
though  suit  was  begun  by  attachment  remove  a  suit  to  the  federal  court  in 
and  service  upon  the  corporate  of-  one  of  the  states  on  the  ground  of  its 
fleers.  Hatch  v.  Chicago,  etc.  R.  R.,  being  a  non-resident.  Winn  v.  Wa- 
6  Blatchf.  105  (1868);  s.  c,  11  Fed.  bash  R.  R.,  118  Fed.  Rep.  55  (1902). 
Cas.  799,  holding  that  having  an  office  2  Pacific  R.  R.  Removal  Cases,  115 
and  doing  business  in  another  state  U.  S.  2  (1885);  Union  Pac.  R.  R.  v. 
does  not  affect  its  citizenship;  Wil-  McComb,  1  Fed.  Rep.  799  (1880);  Eby 
liams  i\  Missouri,  etc.  Ry.,  3  Dill.  267  v.  Northern  Pac.  R.  R.,  36  Leg.  Int.  164 
(1875);  s.  c,  29  Fed.  Cas.  1377;  (1879) ;  Hughes  r.  Northern  Pac.  Ry., 
Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  18  Fed.  Rep.  106  (1883).  A  case  to 
149  (1869).  the  contrary  is  Myers  v.  Union  Pac. 
1  See  §910,  infra.  Where  a  rail-  Ry.,  16  Fed.  Rep.  292  (1882).  A 
road  ran  through  five  states  and  was  corporation  organized  under  an  act  of 
owned  by  five  separate  corporations,  congress  may  institute  its  suits  in  the 
one  in  each  state,  and  then  a  new  United  States  courts.  U.  S.  etc.  Co. 
corporation  was  created  in  one  of  v.  Gallegos,  89  Fed.  Rep.  769  (1898). 
these  states,  and  all  the  five  conveyed  As  to  national  banks,  see  Cruikshank 
their  property  to  that  one,  in  accord-  r.  Fourth  Nat.  Bank,  16  Fed.  Rep.  888 
ance  with  an  agreement  of  consolida-  (1883);  Farmers'  Nat.  Bank  r.  Mc- 
tion  contemplating  such  new  corpora-  Elhinney,  42  Fed.  Rep.  801  (1890); 
tion  and  conveyances,  the  new  corpo-  Farmers',  etc.  Nat.  Bank  v.  Bearing, 
ration  was  held  to  be  a  citizen  only  of  91  U.  S.  29  (1875),  followed  in  Rhonor 
the  state  in  which  it  was  first  incorpo-  v.  First  Nat.  Bank,  14  Hun,  126 
rated,  and  not  a  citizen  of  even  one  (1878),  holding  that  an  attachment 
of  the  other  states  which  permitted  cannot  be  issued  against  national 
consolidation  upon  such  terms  as  banks  until  after  final  judgment;  and 
might  bo  agreed  upon.  The  court  overruling  Southwick  v.  First  Nat. 
said:  "The  courts  have  recognized  at  Bank,  7  Hun,  96  (1876),  and  Bowen 
least  three  distinct  forms  of  railroad  v.  First  Nat.  Bank,  34  How.  Pr.  408 
consolidation:  (1)  an  agreement  of  (1867).  It  has  been  held  that  they 
consolidation  between  two  companies,  are  so  far  foreign  corporations  that 
and  the  continuance  in  existence  of  they  may  be  required  to  give  security 
both  corporations;  (2)  the  merger  of  for  costs.  See  National  Park  Bank  r. 
one  corporation  into  another,  and  the  Gunst,  1  Abb.  N.  Cas.  292  (1876).  But 
continuance  in  existence  of  one  of  the  they  may  obtain  an  attachment  on 
two,  and  the  extinction  of  the  other;  property  to   the  same   extent  that  a 
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''partnership  association"  organized  under  the  statutes  of  Pennsyl- 
vania is  not  a  corporation  so  far  as  the  jurisdiction  of  the  United 
States  is  concerned.^ 

domestic    corporation    may.      Market  lawfully  exercise  its  powers,  a  domes- 
Nat.   Bank   v.   Pacific   Nat.   Bank,    64  tic  institution,"  and  may  be  sued  in 
How.  Pr.  1  (1882).    A  suit  in  a  state  the    federal    courts    in    any    district 
court  against  the  officers  of  a  national  where  it  is  doing  business  and  has  an 
bank   on    the   ground    that   they   had  agent  upon  whom  service  can  ba  made, 
violated  the  national  bank  act  is  re-  Where  a  lease  is  made  without  stat- 
movable   to    the   United   States   court,  utory    authority,    the    lessor    may    be 
Bailey   v.    Mosher,    95    Fed.   Rep.    223  served  with  process  as  though  no  lease 
(1899).    A  company  incorporated  in  a  had  been  made.     Where  the  statutes 
territory    cannot    thereby    remove    a  of  a  state  prescribe  the  mode  in  which 
case    to    the    United    States    courts,  service  may  be  made,  all  corporations 
Adams  Exp.  Co.  v.  Denver,   etc.  Ry.,  subsequently    doing    business    in    the 
16  Fed.  Rep.  712    (1883).     A  right  to  state  are  bound  by  service  so  made, 
change  of  venue  to  the  residence  of  Van  Dresser  v.  Oregon,  etc.  Nav.  Co., 
the  defendant  may  enable  a  corpora-  48  Fed.  Rep.   202    (1891).     "The  cir- 
tion   defendant   to    change    it   to   the  cult  court  of  the  United  States  has  no 
place    where    it    does    its    business,  jurisdiction,  either  original  or  by  re- 
though  incorporated  elsewhere.  Guinn  moval   from  a  state  court,  of  a  suit 
V.  Iowa  Cent.  Ry.,  14   Fed.  Rep.  323  as  one  arising  under  the  constitution, 
(1882).    A  District  of  Columbia  insur-  laws,  or  treaties  of  the  United  States, 
ance   company    cannot    remove    cases  unless  that  appears  by  the  plaintiff's 
to  a  federal  court  for  that  cause  alone,  statement  of   his   own    claim.     .     .     . 
Scheffer  v.  National  Life  Ins.  Co.,  25  While  the  court  does  not  say  in  terms 
Minn.  534  (1879).    National  banks  are  that,   to   authorize  the   removal   of  a 
citizens  of  the  state  wherein  they  are  cause  from  a  state  to  a  federal  court, 
located.       National     Park     Bank     r.  it   must    appear    from    the    plaintiff's 
Nichols,  4  Biss.  315    (1869);   s.  c,  17  complaint  that   he   relies   upon  some 
Fed.   Cas.   1228;    Manufacturers'   Nat.  provision  of  the  constitution,  laws,  or 
Bank  v.  Baack,  8  Blatchf.  137   (1871);  treaties  of  the  United  States,  it  does 
s.  c,  16  Fed.  Cas.  671;  Davis  r.  Cook,  decide  that  he  must  so  far  rely,   or 
9   Nev.   134    (1874).     Cf.  Kennedy   r.  that  his  claim  must  so  far  be  predi- 
Gibson,  8  Wall.  498  (1869) ;  U.  S.  Rev.  cated,  upon  some  provision  of  the  con- 
stat., §640;  Wilson  County  r.  National  stitution,  law,  or  treaty  of  the  United 
Bank,   103  U.  S.   770    (1880);    Osborn  States,    as    would    authorize    him    to 


V.  Bank  of  U.  S.  9  Wheat.  738  (1824) ; 
Cooke  r.  State  Nat.  Bank,  52  N.  Y, 
96  (1873);  St.  Louis  Nat.  Bank  v. 
Allen,  5  Fed.  Rep.  551    (1881);    First 


bring  an  original  action  in  the  circuit 
court."  State  v.  Atchison,  etc.  Ry.,  77 
Fed.  Rep.  339,  341,  343  (1896). 

1  Great  Southern,  etc.  Co.   v.  Jones, 


Nat.  Bank  r.  Bohne,  8  Fed.  Rep.  115  177  U.   S.  449    (1900),  overruling  An- 

(1881);  Third  Nat.  Bank  v.  Harrison,  drews  Bros.  Co.  v.  Youngstown  Coke 

8   Fed.  Rep.   721    (1881);    Union  Nat.  Co.,  86  Fed.  Rep.  585  (1898). 
Bank    v.    Miller,    15    Fed.    Rep.    703        A    company    organized    under    the 

(1883),  holding  that  the  act  of  July  statutes  of  Pennsylvania   and  having 

12     1882,    placed    national    and    other  mixed  characteristics  of  a  partnership 

banks,  as  to  their  right  to  sue  in  the  and  corporation  is  a  corporation  so  far 

federal   courts,   on  the  same  footing,  as  removal  to  the  federal  court  is  con- 

Cf    Acts   of   Congress,   1888,    ch.    866.  cerned.      Bushnell    v.    Park,    43    Fed. 

A  railway  corforation  created  by  act  Rep.  209   (1891).     As  to  unincorpora- 

of  congress  "is,  in  every  state  and  ter-  ted  joint-stock  companies,   see   Chap- 

ritory  of  the  Union  in  which  it  may  man  v.  Barney,  129  U.  S.  677  (1889). 
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766b 
766c. 


;  760.  A     corporation     may     borrow     §  766a 
money  —  Loans  in  excess   of 
the  charter  or  contract  limit 
— Overissues    of   bonds. 

761.  Bills,    notes,     and    acceptances 

may  be  made  and  issued  by 
corporations. 

762.  Bonds  may  be  issued  by  corpo- 

rations—  Bonds  may  be  valid 
although  the  mortgage  secur- 
ing them  is  invalid  —  Bonds 
to  preferred  creditors  —  Re- 
issues. 

763.  Pledge  of  bonds  by  a  corpora- 

tion and  enforcement  there- 
of. 

764.  Forged  bonds — Priorities  among 

bonds  —  Incomplete  bonds  — 
References  to  the  mortgage — 
Variance  between  bond  and 
mortgage — Purposes  of  the 
issue — Certification  and  reg- 
istration  of  bonds. 

765.  Attachments  levied  on  bonds — 

Form  of  bonds — Gold  clause 
— Seal  —  Cancellation  and 
subrogation  —  Consolidated 
bonds. 

766.  Bonds     issued    below    par    for 

cash,  property,  or  construc- 
tion work  —  Dividend  of 
bonds — Bonds,  notes,  or  mort- 
gages given  without  consid- 
eration— Statutory  and  con- 
stitutional prohibitions  rela- 
tive to  issues  of  bonds  — 
Fraudulent  issues  of  bonds — 
Bona  fide  purchasers  of  bonds 
issued  at  less  than  their  par 
value  are  protected — Fraudu- 
lent issues  of  bonds  to  the 
directors,  or  through  direct- 
ors who  are  "dummies"  or  to 
construction  companies  in 
which  the  directors  are  in 
terested. 
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771. 


772. 


Who  may  complain  of  an 
Issue  of  bonds  at  less  than 
par  —  Stockholders  —  The 
state  —  The  corporation  it- 
self—  Bondholders  —  Corpo- 
rate creditors. 
Usury  as  affecting  bonds 
issued  at  less  than  par. 

.  Bonds  delivered  or  to  be  deliv- 
ered to  contractors  for  con- 
struction work  —  Failure  of 
the  contractor  to  complete 
the  work  —  Remedy  of  con- 
tractor for  failure  of  corpo- 
ration to  deliver  —  Right  of 
adverse  claimants  to  partic- 
ular bonds  or  stock. 

Negotiable  character  of  bonds 
of  a  corporation  payable  to 
order,  bearer,  or  holder  — 
Lost  or  stolen  bonds  —  Regis- 
tered bonds. 

The  negotiability  of  the  bonds  ex- 
tends also  to  the  mortgage. 

Miscellaneous  features  of  bonds 
— Issue  in  payment  for  the 
property  of  another  corpora- 
t  i  o  n  —  Consolidations  — 
Bondholders'  suit  —  Bonds 
exchangeable    into    stock. 

Suits  at  law  on  bonds  —  De- 
mand of  payment — Form  of 
action  —  Statute  of  limita- 
tions. 

Coupons  and  interest  on  bonds 
— Negotiability  of  coupons — 
Participation  in  foreclosure 
— Interest  on  overdue  bonils 
and  coupons  —  Purchase  of 
coupons  when  presented  for 
payment. 

Suit  to  collect  coupons  —  Exe- 
cution cannot  be  levied  upon 
the  mortgaged  property  — 
Demand  of  payment  —  Stat- 
ute of  limitations. 
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§  773.  Income  bonds. 

774.  Accommodation  paper  by  a  cor- 

poration— Bona   fide  holders. 

775.  Guaranty  by  one  corporation  of 

the  bonds  or  dividends  of 
another  corporation  —  Guar- 
anty by  an   individual. 

776.  Debentures. 

777.  Debenture  stock  secured  by  an 

American  mortgage. 


778.  Mode  of  authorizing  drafting, 
signing,  sealing,  and  ac- 
knowledging corporate  obli- 
gations to  pay  money  — 
Liability  of  the  corporation 
and  the  corporate  officers  on 
irregularly  executed  instru- 
ments —  Charter  provisions 
as  to  nuthorizing  the  instru- 
ments. 


§  760.  A  corporation  may  borrow  money — Loans  in  excess  of  the 
charter  or  contract  limit — Overissues  of  bonds. — The  power  of  a 
corporation  to  borrow  money  is  implied,  and  exists  without  being 
exj^resslj  granted  by  charter  or  statute.^    A  bank  may  borrow  money, 


1  Ingraham  v.  National  Salt  Co.,  130 
Fed.  Rep.  676  (1904);  Eastman  v. 
Parkinson,  113  N.  W.  Rep.  649  (Wis. 
1907) ;  Peoria  Star  Co.  t'.  Cutright, 
115  111.  App.  Rep.  492  (1904);  Mem- 
phis, etc.  R.  R.  p.  Dow,  19  Fed.  Rep. 
38S  (1884);  Philadelphia,  etc.  R.  R. 
V.  Stichter,  21  Am.  L.  Reg.  713  (Pa. 
1882) ;  s.  c,  11  W.  N.  Cas.  325;  Barry 
V.  Merchants'  Exchange  Co.,  1  Sandf. 
Ch.  280  (1844) ;  Beers  v.  Phoenix  Glass 
Co.,  14  Barb.  358  (1852);  Mead  v. 
Keeler,  24  Barb.  20  (1857);  Partridge 
V.  Badger,  25  Barb.  146  (1857);  Clark 
r.  Titcomb,  42  Barb.  122  (1864);  Cur- 
tis V.  Leavitt,  15  N.  Y.  9  (1857); 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152 
(1859);  Smith  r.  Law,  21  N.  Y.  296 
(1860);  Nelson  v.  Eaton,  26  N.  Y.  410 
(1863)  ;  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  159,  177  (1879);  Coats  v. 
Donnell,  94  N.  Y.  168  (1883);  Oxford 
Iron  Co.  V.  Spradley,  46  Ala.  98 
(1871);  Alabama,  etc.  Ins.  Co.  v.  Cen- 
tral, etc.  Assoc,  54  Ala.  73  (1875); 
Taylor  v.  Agricultural,  etc.  Assoc,  68 
Ala.  229  (1880);  Hays  v.  Gallon  Gas, 
etc  Co.,  29  Ohio  St.  330,  340  (1876); 
Hope  Ins.  Co.  r.  Perkins,  38  N.  Y.  404 
(1868).  A  corporation  may  borrow 
money  and  give  notes  therefor. 
Grommes  v.  Sullivan,  81  Fed.  Rep.  45 
(1S97)  ;  Magee  v.  Mokelumne  Hill,  etc 
Co.,  5  Cal.  258  (1855),  where  a  statute 
prohibiting  corporations  from  issuing 
bills,  notes,  etc.,  "upon  loans  or  for 
circulation  as  money,"  was  held  to  be 


intended  to  prevent  their  loaning 
their  credit,  and  not  to  restrict  their 
right  to  borrow  for  business  purposes; 
followed  in  Smith  r.  Eureka  Flour 
Mills  Co.,  6  Cal.  1  (1856) ;  Santa  Cruz 
R.  R.  V.  Spreckles,  65  Cal.  193  (1884), 
holding  that  the  loan  may  be  obtained 
from  a  director;  Union,  etc  Co.  v. 
Rocky  Mountain  Nat.  Bank,  2  Colo. 
248  (1873),  Commercial  Bank,  etc.  v. 
Newport  Mfg.  Co.,  1  B.  Mon.  13 
(1840);  Lucas  r.  Pitney,  27  N.  J.  L. 
221  (1858);  Hackettstown  r.  Swack- 
hamer,  37  N.  J.  L.  191  (1874) ;  Thomp- 
son r.  Lambert,  44  Iowa,  239  (1876); 
Larwell  v.  Hanover  Sav.  Fund  Soc,  40 
Ohio  St.  274  (1883);  Bradley  r.  Bal- 
lard, 55  111.  413  (1870);  Fay  r.  Noble, 
66  Mass.  1  (1853);  Craven  County 
Com'rs  V.  Atlantic,  etc.  R.  R.,  77  N.  C. 
289  (1877);  Ridgway  v.  Farmers' 
Bank,  12  Serg.  &  R.  (Pa.)  256  (1825)  ; 
Moss  V.  Harpath  Academy,  7  Heisk. 
(Tenn.)  283  (1872);  Union  Bank  v. 
Jacobs,  6  Humph.  (Tenn.)  515" 
(1845) ;  Rockwell  i\  Elkhorn  Bank,  13 
Wis.  653  (1861)  ;  Furniss  v.  Gilchrist, 
1  Sandf.  53  (1847);  Holbrook  r.  Bas- 
set, 5  Bosw.  147  (1859);  Life  &  F. 
Ins.  Co.  V.  Mechanics'  F.  Ins.  Co.,  7 
Wend.  31  (1831);  Australian,  etc  Co. 
r.  Mounsey,  4  K.  &  J.  733  (1S58);  Re 
National,  etc.  Co.,  1  Dr.  &  Sm.  55 
(1860);  Ulster  Ry.  v.  Banbridge,  etc. 
Ry.,  Ir.  Rep.  2  Eq.  190  (1868);  Bank 
of  Australasia  v.  Breillat,  6  Moore,  P. 
C.  152  (1847);  Laing  v.  Reed,  L.  R.  5 
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but  it  is  so  unusual  that  the  leaner  must  inquire  into  the  authority 
of  the  officer  or  agent  acting  for  the  bank  which  borrows  the  money. 
Special  authority  or  ratification  by  the  board  of  directors  must  be 
shown.^  However,  although  the  oliicers  of  a  bank  have  no  ix>wer  to 
borrow  money  for  the  bank  witliout  special  authority  from  the  board 
of  directors,  yet  if  for  a  long  time  they  have  been  accustomed  to  do 
so,  this  is  the  same  as  though  express  authority  had  been  given.^ 
And  it  recently  has  been  held  that  "it  is  now  well  settled  that  the 
executive  officers  of  national  banks  may  legitimately,  in  the  usual 
course  of  banking  business,  and  without  special  authority  from  their 
boards  of  directors,  rediscount  their  own  discounts  or  otherwise 
borrow  money  for  the  bank's  use."  ^ 

Even,  if  the  corporation  has  no  implied  power  to  borrow,  it  will 
be  compelled  to  repay  the  money  actually  received  by  it."* 

It  is  legal  for  the  company  to  borrow  money  of  its  directors.     The 


Ch.  4  (1869) ;  Re  Cork,  etc.  Ry.,  L.  R. 
4  Ch.  748  (1869);  Maclae  v.  Suther- 
land, 3  El.  &  Bl.  1,  39  (1854);  Gibbs's 
Case,  L.  R.  10  Eq.  312  (1870)— an  in- 
surance company.  See  also  Hawtayne 
r.  Bourne,  7  M.  &  W.  595  (IS-il); 
Lowndeg  v.  Garnett,  etc.  Co.,  33  L.  J. 
(Ch.)  418  (1864);  Ex  parte  Pitman, 
L.  R.  12  Ch.  D.  707  (1879);  Hill's 
Case.  L.  R.  9  Eq.  605,  618  (1870); 
Burmester  v.  Norris,  6  Ex.  796  (1851), 
holding  that  a  mining  company  cannot 
borrow.  Under  a  power  to  borrow  on 
bonds  or  debenture,  the  company  may 
borrow  without  issuing  bonds  or  de- 
hGnturcs.  Commercial  Bank  r.  Great 
Western  Ry.,  3  Moore's  P.  C.  Rep.  (N. 
S.)  295  (1865).  A  canoe  club  may 
borrow  money  to  erect  a  building. 
Bradbury  v.  Boston  Canoe  Club,  153 
Mass.  77  (1891).  A  building  associa- 
tion has  power  to  borrow  money  and 
give  security  for  it.  North,  etc.  Assoc. 
f.  First  Nat.  Bank,  79  Wis.  31  (1891). 
A  trading  corporation  has  power  to 
borrow  money  and  mortgage  its  prop- 
erty and  pay  a  bonus.  Farrell  t.  Car- 
ribou  Gold,  etc.  Co.,  30  Nova  Scotia, 
199    (1897). 

1  Western  Nat.  Bank  r.  Armstrong, 
152  U.  S.  346  (1893). 

2  Armstrong  r.  Chemical  Nat.  Bank, 
83  Fed.  Rep.  556  (1897);  afE'd,  176  U. 
S.  618  (1900). 


3  Cherry  v.  City  Nat.  Bank,  144  Fed. 
Rep.  587  (1906). 

4  Manville  v.  Belden  Min.  Co.,  17 
Fed.  Rep.  425  (1883);  Memphis,  etc. 
R.  R.  f.  Dow,  19  Fed.  Rep.  388  (1884) ; 
Union,  etc.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  248  (1873);  Humphrey 
r.  Patrons'  Mercantile  Assoc,  50  Iowa, 
607  (1879);  Larwell  v.  Hanover,  etc. 
Assoc,  40  Ohio  St.  274  (1883);  Re 
Magdalena  Steam  Nav.  Co.,  Johns. 
(Eng.  Ch.)  690  (1860);  Bradley  v. 
Ballard,  55  111.  413,  417  (1870);  Darst 
V.  Gale,  83  HI.  136,  141  (1876);  Hays 
r.  Gallon  Gas,  etc.  Co.,  29  Ohio  St. 
330,  340  (1876);  Hoare's  Case,  30 
Beav.  225  (1861);  Troup's  Case,  29 
Beav.  353  (1860).  Compare  White  r. 
Carmarthen,  etc.  Ry.,  1  Hem.  &  M. 
786  (1863).  Contra,  Burmester  r.  Nor- 
ris, 6  Exch.  796  (1851).  Where  a  stat- 
ute prohibits  savings  banks  from  bor- 
rowing money,  it  cannot  be  avoided  by 
taking  a  certificate  of  deposit  for  such 
money.  Such  certificate  of  deposit  can- 
not be  enforced.  State  r.  Corning,  etc. 
Bank,  113  N.  W.  Rep.  500  (Iowa. 
1907).  Where  money  is  borrowed  by 
the  president  for  the  benefit  of  the 
company,  the  company  is  liable,  al- 
though he  borrowed  in  his  individual 
name.  Watson  r.  Proximity  Mfg.  Co., 
61  S.  E.  Rep.  273  (N.  C.  1908). 
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fiduciary  relation  of  the  directors  toward  the  stockholders  does 
not  prevent  such  a  loan.^  A  street  railroad  company  may  borrow 
money  and  give  a  promissory  note  for  the  same,  and  a  bona  fide 
holder  is  protected  even  though  it  was  given  to  a  director  in  pay- 
ment for  services  in  procuring  the  franchise."  Where  a  corpora- 
tion has  power  to  borrow  money,  neither  it  nOr  its  stockholders  can 
evade  payment  of  a  loan  by  the  defense  that  the  money  was  used 
for  an  unauthorized  business,  and  that  the  party  loaning  the  money 
knew  that  fact.^  But  a  note  or  bill  of  exchange  issued  or  accepted  by 
a  corporation  for  purposes  which  tlie  corjjoration  is  not  authorized  to 
engage  in  cannot  be  enforced  by  the  payee  or  by  an  indorsee  taking 
the  same  with  notice.^ 


1  See  §  692,  supra. 

2  Kaeeland  v.  Braintree  Street  Ry., 
167  Mass.  161  (1896). 

3  Bradley  v.  Ballard,  55  111.  413 
(1870).  Neither  the  corporation  nor 
stockholders  can  repudiate  a  loan 
made  by  the  corporation,  even  though 
it  was  in  excess  of  its  authorized  in- 
debtedness, and  even  though  the 
money  was  used  for  an  ultra  vires 
purpose.  Traer  v.  Lucas,  etc.  Co.,  124 
Iowa,  107  (1904).  A  person  who  loans 
money  to  a  company  is  not  affected  by 
the  fact  that  the  company  uses  the 
money  for  ultra  vires  purposes,  he  not 
knowing  thereof.  Re  David  Payne  & 
Co.,  Ltd.,  [1904]  2  Ch.  608,  overruling 
Re  Durham,  etc.  Soc,  25  L.  T.  Rep.  83. 
A  holder  of  notes  of  the  corporation 
may  collect  them  even  though  they 
were  issued  to  purchase  stock  in  vio- 
lation of  an  anti-trust  statute,  he  hav- 
ing no  notice  of  such  purpose,  al- 
though he  knew  of  the  purchase  of  the 
stock.  National  Salt  Co.  v.  Ingraham, 
143  Fed.  Rep.  805  (1906).  A  lender  of 
money  to  a  corporation  is  not  bound 
to  see  that  it  is  applied  to  corporate 
purposes.  Watson  v.  Proximity  Mfg. 
Co.,  61  S.  E.  Rep.  273  (N.  C.  1908). 
A  preference  for  money  borrowed  to 
purchase  stock  ultra  vires  is  illegal, 
the  lender  knowing  that  the  money 
was  to  be  so  used.  Adams,  etc.  Co.  v. 
Deyette,  5  S.  D.  418  (1894) ;  s.  c,  8  S. 
D.  119.  Even  though  a  person  loan- 
ing money  on  the  bonds  and  mortgage 
of  a  corporation  knows  that  the  money 
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is  to  be  used  for  an  ultra  vires  pur- 
pose, yet  he  may  enforce  the  same. 
Wright  t'.  Hughes,  119  Ind.  324 
(1889);  Donnell  v.  Lewis  County  Sav. 
Bank,  80  Mo.  165  (1883),  holding  that, 
if  a  bank  borrows  money,  the  fact  that 
its  officers  misappropriated  the  money 
cannot  defeat  the  right  to  recover  it 
from  the  bank.  A  person  loaning 
money  to  a  corporation  on  its  note 
may  collect  it,  even  though  he  knew 
the  money  was  to  be  used  for  an  ultra 
vires  purpose,  provided  he  did  not 
take  part  in  such  use  and  such  use 
was  not  made  a  condition  of  the  loan. 
Marion,  etc.  Co.  v.  Crescent,  etc.  Co., 
27  Ind.  App.  451  (1901).  It  is  no  de- 
fense to  a  note  that  the  corporate  of- 
ficer embezzled  the  proceeds,  the 
lender  having  no  knowledge  of  that 
fact.  Reagan  r.  First  Nat.  Bank,  157 
Ind.  623   (1902). 

4  Bacon  v.  Mississippi  Ins.  Co.,  31 
Miss.  116  (1856) ;  Stark  Bank  v.  U.  S. 
Pottery  Co.  34  Vt.  144  (1861);  Pearce 
V.  Madison,  etc.  R.  R.,  21  How.  441 
(1858),  where  a  note  given  by  a  rail- 
road company  for  the  purchase  of  a 
steamboat  was  held  void;  Ehrgott  v. 
Bridge  Manufactory,  16  Kan.  486 
(1876),  where  the  payee  took  the  note 
in  payment  of  a  third  person's  debt. 
Parties  taking  a  corporate  bill  of  ex- 
change in  payment  of  business  which 
they  knew  the  corporation  was  not 
.authorized  to  carry  on  cannot  enforce 
it.  Balfour  v.  Ernest,  5  C.  B.  (N.  S.) 
601  (1859). 
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The  common  law  places  no  limit  npon  tlio  amount  which  the  cor- 
poration may  borrow.  The  amount  l)orrowed  may  be  greater  than 
the  capital  stock.^ 

Although  a  statute  forbids  a  corporation  from  borrowing  more 
than  a  specified  amount,  yet  if  the  corporation  actually  does  bor- 
row in  excess  of  that  amount  it  cannot  escape  payment  to  the 
lender.^     A  debt  contracted  in  excess  of  the  statutory  limit  cannot 


1  Barry  i\  Merchants'  Exchange  Co., 
1  Sandf.  Ch.  2S0  (1844). 

2  Ossipee,  etc.  Mfg.  Co.  v.  Canney,  54 
N.  H.  295  (1874);  De  Camp  r.  Dob- 
bins, 29  N.  J.  Eq.  36  (1878);  Hum- 
phrey V.  Patrons'  Mercantile  Assoc,  50 
Iowa,  607  (1879);  Garrett  v.  Burling- 
ton Plow  Co.,  70  Iowa,  697  (1886); 
Auerbach  v.  Le  Sueur  Mill  Co.,  28 
Minn.  291  (1881).  A  lender  of  money 
to  a  bank  is  not  bound  to  know  that 
its  aggregate  loans  exceed  the  amount 
allowed  by  its  charter.  Citizens'  Bank 
V.  Bank,  etc.,  103  S.  W.  Rep.  249  (Ky. 
1907).  Municipal  bonds  issued  in  ex- 
cess of  a  limit  fixed  by  constitutional 
provision  are  void.  Bona  fide  holders 
are  not  protected.  Millerstown  v. 
Frederick,  114  Pa.  St.  435  (1886).  The 
defense  of  debt  in  excess  of  the 
amount  allowed  must  be  pleaded.  Ger- 
man Sav.  Inst.  r.  Jacoby,  97  Mo.  617 
(1889).  Where  the  charter  prescribes 
that  the  debts  shall  not  exceed  one- 
half  of  the  capital  stock,  capital  stock 
means  the  paid-in  capital  stock  and 
not  the  capital  stock  as  stated  in  the 
charter.  Lehigh,  etc.  Ry.  Co.'s  Ap- 
peal, 129  Pa.  St.  405  (1889).  Although 
the  power  of  a  railroad  to  borrow  be 
limited,  yet  preferred  stock  may  be 
issued,  secured  by  a  mortgage,  where 
the  power  to  mortgage  has  been  given, 
and  such  preferred  stock  may  be  de- 
prived of  the  power  to  vote.  Miller  v. 
Ratterman,  47  Ohio  St.  141  (1890). 
Where  by  statute  corporate  debts 
must  not  exceed  two-thirds  of  the  cap- 
ital stock  unless  secured  by  "real-es- 
tate securities,"  a  mortgage  on  real 
estate  is  such  "real-estate  securities." 
First  Nat.  Bank  r.  Sioux  City,  etc. 
Warehouse    Co.,    69    Fed.    Rep.    441 


(1895);  aff'd,  173  U.  S.  99.  A  note  for 
a  loan  in  excess  of  a  statutory  limit 
is  valid  to  at  least  the  extent  of  the 
limit.  Moon,  etc.  Co.  v.  Waxahachie. 
etc.  Co.,  13  Tex.  Civ.  App.  103  (1896)  ; 
aff'd,  89  Tex.  511  (1896).  A  bank  can- 
not collect  from  a  corporation  money 
loaned  in  excess  of  the  amount  lim- 
ited by  the  articles  of  such  corpora- 
tion. First  Nat.  Bank  r.  Kiefer  Mill- 
ing Co.,  95  Ky.  97  (1893).  Where  the 
charter  prohibits  the  directors  making 
a  contract  for  over  $250  unless  a 
stockholders'  meeting  authorizes  the 
same,  a  contract  for  $2,000  without 
such  authorization  is  void.  George- 
town, etc.  Co.  r.  Central,  etc.  Co.,  34 
S.  W.  Rep.  435  (Ky.  1896).  Where  the 
charter  limits  the  indebtedness  to 
$1,000,  a  person  loaning  it  $1,500  can 
recover  only  $1,000.  Kraniger  v.  Peo- 
ple's Bldg.  Soc,  60  Minn.  94  (1895). 
A  defense  that  the  debts  exceed  the 
charter  limit  is  not  good  as  against 
claims  existing  before  the  charter 
limit  was  reached,  and  is  not  good 
except  as  to  the  excess  over  the  char- 
ter limit.  Oswald  v.  Minneapolis 
Times  Co.,  65  Minn.  249  (1896).  A 
by-law  prohibiting  directors  from  con- 
tracting debts  beyond  a  certain 
amount  does  not  invalidate  a  loan  by 
the  directors  to  a  corporation  in  ex- 
cess of  that  amount,  where  the  stock- 
holders knew  of  the  loan  and  did  not 
object  thereto,  and  allowed  the  money 
to  be  used  on  the  plant  of  the  com- 
pany. The  corporation  being  a  private 
one,  no  one  else  is  interested.  The 
corporation  cannot  repudiate  the  debt. 
Bensiek  t\  Thomas,  66  Fed.  Rep.  104 
(1895).  See  also  Flint  v.  Boston,  etc. 
Co.,  183  Mass.  114   (1903). 
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be  attacked  by  the  corporation  or  its  stockholders  or  subsequent  cred- 
itors.^ Thus,  a  national  bank  is  liable  on  a  debt  contracted  by  it,  even 
though  its  entire  indebtedness  exceeds  the  amount  allowed  by  act  of 
congress.^  Although  a  gas  company  has  no  power  to  issue  bonds  in 
excess  of  its  capital  stock,  yet  this  does  not  restrict  its  right  to  issue 
notes.^  A  bona  fide  purchaser  is  protected,  even  though  there  was  an 
excess  of  power.*  The  attorney-general  may  enjoin  a  corporation 
from  incurring  debts  in  excess  of  a  limit  fixed  by  the  charter.'^  A 
by-law  limiting  the  debts  of  the  company  is  waived  where  such  ex- 
cess of  debt  is  reported  to  the  stockholders  and  acquiesced  in  by 
them.  The  by-law  does  not  bind  strangers  who  do  not  know  of  it.® 
Bonds  secured  by  mortgage  and  issued  by  a  corporation  are  valid 
and  enforceable  although  they  exceed  in  amount  the  limit  pre- 
scribed by  charter  or  statute.'''     Wliere  one  street  railroad  buys  out 

1  Beach  v.  Wakefield,  107  Iowa,  567  debts  in  Pennsylvania,  see  Manhattan 
Qg9g)_  Hardware  Co.  v.  Phalen,   128  Pa.   St. 

2  Weber  v.   Spokane  Nat.   Bank,    64     110  (1889). 

Fed.  Rep.  208  (1894),  rev'g  50  Fed.  c  Underbill  v.  Santa  Barbara,  etc. 
Rep.  735.  Neither  the  corporation  nor  Co.,  93  Cal.  300  (1892).  Even  though 
stockholders  can  repudiate  a  loan  money  is  not  borrowed  in  the  manner 
made  by  the  corporation,  even  though  required  by  the  by-laws,  yet,  if  the 
it  was  in  excess  of  its  authorized  in-  company  uses  the  money,  it  must  re- 
debtedness,  and  even  though  the  pay  the  same.  St.  Joseph's,  etc.  Soc.  v. 
money  was  used  for  an  ultra  vires  St.  Hedwig's  Church,  4  Pen.  (Del.) 
purpose.  Traer  v.  Lucas,  etc.  Co.,  124  141  (1902).  See  also  §725,  supra. 
Iowa,  107  (1904).  The  payment  of  a  7  A  mortgage  securing  a  debt  in  ex- 
debt  incurred  in  excess  of  the  amount  cess  of  the  amount  allowed  by  statute 
authorized  by  statute  cannot  be  en-  is  nevertheless  binding  on  the  corpo- 
joined  by  a  stockholder  where  the  cor-  ration  and  its  subsequent  creditors, 
poration  has  received  and  retained  the  Sioux  City,  etc.  Warehouse  Co.  r. 
benefits  Rankin  r.  Southwestern,  etc.  Trust  Co.,  82  Fed.  Rep.  124  (1897); 
Co.,  12  N.  Mex.  49  (1903).  aff'd,  173  U.  S.  99  (1899).  In  England 
3* Quoted  and  approved  in  Fidelity  the  rule  is  contra.  Fountaine  v.  Car- 
Trust  Co.  V.  Louisville  Gas  Co.,  118  marthen  Ry.,  L.  R.  5  Eq.  316  (1868), 
Ky  588  (1904).  In  this  case  it  was  where  debentures  issued  in  excess  of 
held  that  the  fact  that  the  charter  of  a  authority  were  held  void;  Wenlock  v. 
gas  company  provides  that  it  might  River  Dee  Co.,  L.  R.  10  App.  Cas.  354 
issue  bonds  for  $500,000,  and  secure  (1885);  Re  Pooley  Hall  Colliery  Co., 
them  by  mortgage,  did  not  prevent  the  21  L.  T  (N.  S.)  690  (18G9),  where 
company  borrowing  additional  sums  similar  debentures  were  said  to  be 
of  money,  nor  from  guaranteeing  "not  voidable,  but  absolutely  void." 
bonds  in  other  companies  which  it  had  The  holder  was  allowed  to  come  in 
lawfully  acquired.  as  a  general  creditor.     And  see  two 

4  Merchants'  Nat.  Bank  v.  Citizens'  cases  turning  upon  the  construction  of 
Gas  light  Co.  159  Mass.  505  (1893).  "rules"  or  by-laws.     Davis's   Case,  L. 

5  Lehigh  etc  Ry.  Co.'s  Appeal,  129  R.  12  Eq.  516  (1871),  and  Wilson's 
Pa  St.  405  (1889).  Cf.  §635,  supra.  Case,  L.  R.  12  Eq.  521  (1871).  But  see 
Concerning  the  constitutional  and  Gordon  r.  Sea,  etc.  Ins.  Co.,  1  H.  &  N. 
statutory  provision  limiting  corporate  599  (1857).    Subsequent  creditors  can- 
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another  and  assumes  the  bonds  of  the  latter,  it  cannot  question  such 
bonds  on  the  ground  that  they  exceed  the  capital  stock,  in  violation 


not  complain  that  a  corporation  has 
incurred  debts  in  excess  of  the  amount 
allowed  by  its  charter.  The  state  alone 
can  complain.  Central  Trust  Co.  v. 
Columbus,  etc.  Ry.,  87  Fed.  Rep.  815 
(IS'JS).  A  mortgage  to  secure  bonds 
in  excess  of  the  amount  allowed  in  the 
charter  cannot  be  repudiated  by  the 
mortgagor,  and  not  even  the*cestui  que 
trust  of  the  mortgagor  can  complain, 
if  he  has  participated  in  the  same. 
Union  T.  Co.,  etc.  r.  Mercantile,  etc. 
Co.,  189  Pa.  St.  263  (1899).  Neither 
the  mortgagor  nor  creditors  of  the 
mortgagor  can  attack  its  mortgage  on 
the  ground  that  it  was  for  more  than 
one-half  the  cost  of  the  company's 
property,  in  violation  of  the  statute. 
International,  etc.  Co.  v.  Davis,  etc. 
Co.,  70  N.  H.  118  (1900).  Debts  in 
excess  of  the  charter  amount  are  void 
as  to  subsequent  creditors  without  no- 
tice, and  the  recording  of  a  mortgage 
securing  the  same  is  not  such  notice. 
Bell,  etc.  Co.  v.  Kentucky,  etc.  Co., 
106  Ky.  7  (1899).  Bonds  are  valid 
although  the  amount  exceeds  twice  the 
capital  stock  of  the  company,  the  limit 
fixed  by  statute.  Fidelity,  etc.  Co.  v. 
West  Pennsylvania,  etc.  R.  R.,  138  Pa. 
St.  494  (1891).  Cf.  Pittsburg,  etc. 
R.  R.'s  Appeal,  4  Atl.  Rep.  385  (Pa. 
1886).  A  mortgage  is  enforceable  al- 
though it  is  given  to  secure  a  debt 
contracted  in  excess  of  the  amount 
limited  by  the  charter  of  the  corpora- 
tion. Allis  i\  Jones,  45  Fed.  Rep.  148 
(1891),  holding  also  that  a  subsequent 
creditor  whose  claim  also  is  open  to 
his  objection  cannot  have  the  mort- 
gage set  aside.  Bonds  in  excess  of  the 
charter  limit  may  be  valid.  Des 
Moines  Gas  Co.  r.  West,  50  Iowa,  16 
(1878);  Warfield  v.  Marshall,  etc.  Co., 
72  Iowa,  666  (18S7).  A  corporate 
mortgage  is  valid  though  it  secures  a 
sum  in  excess  of  the  amount  allowed 
by  statute.  Warfield  r.  Marshall,  etc. 
Co.,  72  Iowa,  666    (1887).     Although 
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the  statutes  authorize  a  mortgage  for 
an  amount  not  exceeding  two-thirds 
of  the  capital  paid  in,  yet  if  a  mort- 
gage is  given  for  an  amount  in  excess 
of  the  limit,  but  not  in  excess  of  two- 
thirds  of  the  authorized  capital,  bona 
fide  holders  of  the  bonds  may  enforce 
the  mortgage.  Hackensack  Water  Co. 
V.  De  Kay,  36  N.  J.  Eq.  548  (1883). 
A  contractor  who  takes  part  in  the 
issue  of  bonds  in  excess  of  the  capital 
stock,  an  act  prohibited  by  statute,  is 
estopped  from  questioning  the  validity 
of  the  mortgage  securing  the  bonds. 
Reed's  Appeal,  122  Pa.  St.  565  (1888). 
Although  bonds  issued  by  the  com- 
pany to  raise  money  are  unauthorized 
and  illegal  by  statute,  yet  the  holders 
may  collect  from  the  company  the 
amount  received  by  the  company  on 
the  bonds.  Re  Cork,  etc.  Ry.  L.  R.  4 
Ch.  748  (1869).  But  see  Davis's  Case, 
L.  R.  12  Eq.  516  (1871).  A  mortgage 
is  not  void  although  the  bonds  are  in 
excess  of  the  statutory  limit.  New 
Britain  Nat.  Bank  v.  A.  B.  Cleveland 
Co.,  91  Hun,  447  (1895);  aff'd,  158  N. 
Y.  722  (1899).  A  mortgage  under  the 
New  York  act  cannot  exceed  the  capi- 
tal stock  or  tw'o-thirds  of  the  value  of 
the  property  at  the  time  of  the  execu- 
tion of  the  mortgage,  even  though  a 
part  of  the  bonds  are  not  to  be  issued 
until  subsequently.  Flynn  r.  Coney, 
etc.  R.  R.,  26  N.  Y.  App.  Div.  416 
(1898).  Cf.  Baker  /•.  Guarantee,  etc. 
Co.,  31  Atl.  Rep.  174  (N.  J.  1895). 
Bonds  in  excess  of  the  charter  limit 
of  two  of  the  three  states  in  which  the 
company  is  incorporated  are  neverthe- 
less  valid  in  the  third.  Atwood  r. 
Shenandoah,  etc.  R.  R.,  85  Va.  960 
(1889).  In  Commonwealth  r.  Smith, 
92  Mass.  448  (1865),  it  is  held  that 
mortgage  bonds  issued  in  excess  of  the 
charter  limit  are  void.  When  the  con- 
stitution of  a  state  forbids  "county, 
political,  or  other  municipal  corpora- 
tions" within  the  state  to  "become  in- 
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of  the  statute.^  It  is  no  defense  to  a  mortgage  that  a  consolidation 
was  irregular,  or  that  the  debt  exceeded  the  capital  stock,  contrary 
to  statute,  or  that  an  increase  of  stock  was  irregular,  or  that  there 
had  been  an  overissue  of  bonds,  all  parties  having  concurred  therein 
and  interest  having  been  paid  for  three  years.-  Even  though  bonds 
are  issued  in  violation  of  law,  which  first  requires  the  capital  stock 
to  be  paid  up,  yet  the  corporation  must  pay  back  what  it  received 
for  the  bonds  and  must  pay  the  full  par  value  to  homi  fide  holders, 
but  after  proof  of  illegality  of  issue  no  one  is  presumed  to  be  a  bona 
fi,de  purchaser.^ 

A  mortgage  usually  does  and  should  specify  how  many  bonds  it 
is  intended  to  secure.'*  Where  there  is  an  overissue  of  bonds  by 
reason  of  the  issue  of  a  greater  amount  of  bonds  than  the  mortgage 
recites  and  secures,  great  difficulty  is  found  in  determining  whether 
all  of  the  bonds  participate  in  the  benefit  of  the  mortgage  security. 
The  rule  is  that  all  bona  fide  holders  participate  in  the  security 
even  though  this  includes  some  or  all  of  the  overissue,  where  it  is  im- 


debted  in  any  manner"  beyond  a 
named  percentage  "on  tbe  value  of  the 
taxable  property  within  such  county 
or  corporation,"  negotiable  bonds  is- 
sued by  such  corporations  in  excess  of 
such  limit  are  invalid  without  regard 
to  any  recitals  which  they  contain. 
Nesbit  r.  Riverside  Independent  Dis- 
trict, 144  U.  S.  610  (1892).  Where  the 
power  to  mortgage  does  not  exist,  ex- 
cept it  be  expressly  given  by  statute, 
as  in  the  case  of  railroads,  a  mortgage 
in  excess  of  the  statutory  authoriza- 
tion is  void.  Commonwealth  v.  Smith, 
92  Mass.  448  (1865).  An  agreement  of 
a  corporation  to  issue  a  certain 
amount  of  bonds  does  not  limit  the 
bonded  debt  to  that  amount.  If  the 
bonds  are  not  issued,  but  the  land  in 
payment  therefor  is  deeded  to  the 
company,  the  party  has  a  lien  on  the 
land,  but  must  demand  the  bonds  be- 
fore suing.  Cordova  Coal  Co.  v.  Long, 
91  Ala.  538  (1891). 

1  Such  bonds  are  not  void.  Smith  v. 
Ferries,  etc.  Ry.,  51  Pac  Rep.  710 
(Cal.  1897). 

2  Farmers'  L..  &  T.  Co.  v.  Toledo,  A. 
A.  etc.  Ry.,  67  Fed.  Rep.  49  (1895). 
Even  though  a  corporation  cannot 
give  a  mortgage  for  more  than  one- 
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half  of  its  capital  stock,  the  validity 
of  the  mortgage  cannot  be  questioned 
on  the  ground  that  the  capital  stock 
had  been  irregularly  increased.  First 
National  Bank  v.  Wyoming,  etc.  Co., 
136  Fed.  Rep.  466  (1905).  Where  the 
stockholders  formally  increase  the 
capital  stock  and  certify  that  it  has 
been  increased  and  issue  mortgage 
bonds  to  the  full  amount  of  such  in- 
creased capital  stock,  under  a  statute 
which  prohibits  the  issue  of  bonas  in 
excess  of  the  capital  stock,  they  will 
be  held  to  have  subscribed  pro  rata  to 
such  increased  capital  stock.  Kreisser 
V.  Ashtabula,  etc.  Co.,  Ohio  Circuits 
(1903),  p.  313.  Bonds  issued  in  ex- 
cess of  the  charter  limit  are  valid  to 
the  extent  of  the  consideration  re- 
ceived for  them.  Peatman  r.  Center- 
ville,  etc.  Co.,  100  Iowa,  245   (1896). 

3  Shellenberger  v.  Altoona,  etc.  R. 
R.,  212  Pa.  St.  413   (1905). 

4  In  the  case  of  Flynn  v.  Coney 
Island,  etc.  R.  R.,  26  N.  Y.  App.  Div. 
416  (1898),  the  court  in  a  dictum  said 
that  in  a  mortgage,  securing  bonds,  a 
part  of  which  bonds  were  to  be  issued 
in  the  future,  it  is  necessary  that  the 
mortgage  fix  a  limit  on  the  amount  of 
bonds  to  be  issued,  "for  otherwise  no 
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possible  to  tell  which  are  the  overissued  bonds.^     As  against  suLse- 
quent  mortgages,  however,  the  rule  is  different. 

In  England  it  has  been  held  that  where  a  company  had  power 
to  borrow,  but  the  power  had  been  already  exhausted,  and  the 
directors  nevertheless  raised  more  money,  they  were  personally  liable 
to  repay  it." 


bondholder  could  know  the  extent  or 
sufficiency  of  his  security."  It  is  of 
course  familiar  law  that  a  mortgage 
running  to  a  single  creditor  may  se- 
cui'e  future  advances,  even  though  the 
amount  of  such  future  advances  is  not 
specified.  Brown  v.  Keifer,  71  N.  Y. 
610  (1877);  Robinson  v.  Wiliams,  22 
N.  Y.  380  (1S60);  Ackerman  v.  Hun- 
sicker,  85  N.  Y.  43  (1S81).  Although 
the  statute  requires  the  articles  to 
state  the  amount  of  indebtedness 
which  may  be  incurred,  the  articles 
may  fix  the  amount,  with  the  right 
to  the  stockholders  to  increase  it  up 
to  the  statutory  limit.  Thornton  v. 
Balcom,  85  Iowa,  198   (1892). 

1  Where  there  are  two  sets  of  num- 
bers for  two  sets  of  bonds,  all  secured 
by  the  same  mortgage,  a  purchaser  is 
not  bound  to  know  of  an  overissue 
where  the  method  of  numbering  is  not 
explained.  Hence,  where  by  error 
$420,000  of  bonds  are  issued,  while  the 
mortgage  secures  but  $400,000,  the 
extra  $20,000  are  secured  also  by  the 
mortgage  as  against  the  company,  and 
also  as  against  income  bondholders  se- 
cured by  an  unrecorded  mortgage; 
but  as  against  a  subsequent  recorded 
third  mortgage,  the  $20,000  of  bonds 
are  unsecured,  and  the  income  bond- 
holders take  the  rights  of  the  third 
mortgage  bondholders  to  come  in 
ahead  of  this  $20,000.  Stephens  v. 
Benton,  1  Duv.  (Ky.)  112  (1863). 
Where  a  mortgage  is  given  to  secure 
bonds  to  the  amount  of  $16,000  per 
mile  of  road  thereafter  built,  to  be 
determined  on  certain  certificates  to 
be  given  by  the  chief  engineer  and 
others,  and  more  than  $16,000  of 
bonds  per  mile  are  issued,  all  of  the 
bonds  share  equally  in  the  foreclosure 
assets,   since   it   is  impossible   to   tell 


which  are  overissued  bonds  except  by 
the  numbers,  which  are  not  sufficient 
proof  of  the  date  of  issue.  Stanton  i;. 
Alabama,  etc.  R.  R.,  2  Woods,  523 
(1875);  s.  c,  22  Fed.  Cas.  1070.  See 
also  State  r.  Cobb,  64  Ala.  127  (1879), 
sustaining  the  validity  of  the  same 
bonds  and  enforcing  the  state's  guar- 
anty of  them.  But  neither  the  court 
nor  the  trustees  have  power  to  make 
an  overissue  of  bonds  in  order  to  ful- 
fill a  corporate  contract.  Vose  c.  Bron- 
scu,  6  Wall.  452   (1867). 

2  Weeks  v.  Propert,  L.  R.  8  C.  P.  427 
(1873);  Chapleo  v.  Brunswick,  etc. 
Building  Soc,  L.  R.  6  Q.  B.  D.  696 
(1881);  Richardson  r.  Williamson,  L. 
R.  6  Q.  B.  276  (1871),  explained  by 
Mellish,  L.  J.,  in  Beattie  v.  Ebury,  L. 
R.  7  Ch.  801  (1872).  Where  a  person 
advanced  money  to  a  company  on  the 
security  of  an  invalid  Lloyd's  bond  of 
the  company,  the  directors  who  issued 
it  were  held  not  to  be  personally  liable 
to  repay  the  money  advanced.  Rash- 
dall  V.  Ford,  L.  R.  2  Eq.  750  (1866). 
See  as  to  this  case.  West  London  Com. 
Bank  r.  Kitson,  L.  R.  13  Q.  B.  D.  363 
(1884).  Where  the  directors  of  a 
benefit  building  society  had  power  to 
borrow  if  a  rule  enabling  them  to  do 
so  had  been  passed,  and  they  bor- 
rowed money  for  the  society  in  the 
absence  of  any  rule  enabling  them  so 
to  do,  it  was  held  that  they  were  per- 
sonally liable  to  repay  it.  Richardson 
V.  Williamson,  L.  R.  6  Q.  B.  276 
(1871),  explained  by  Mellish,  L.  J.,  in 
Beattie  r.  Ebury,  L.  R.  7  Ch.  App.  801 
(1872).  See  also  West  London  Com- 
mercial Bank  r.  Kitson,  L.  R.  12  Q. 
B.  D.  157  (1SS3),  and  L.  R.  13  Q.  B. 
D.  360  (1884).  Where  a  company  had 
power  to  issue  debenture  stock  to  a 
limited  extent,  and  the  directors,  after 
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Sometimes  tlie  statutes  make  tlie  directors  personally  liable  for 
debts  of  the  comi^any  contracted  in  excess  of  a  certain  amount.^ 

The  defense  of  usury  on  the  part  of  a  corporation  is  considered 
elsewhere;^  as  is  also  the  subject  of  the  power  of  a  corporation  to 
loan  money,  discount  notes,  and  take  a  mortgage ;  ^  and  the  sub- 
ject of  issuing  bonds  to  become  due  after  the  charter  of  the  cor- 
poration expires.* 


the  power  was  exhausted,  issued  more 
debenture  stock,  they  were  held  per- 
sonally liable  to  the  holders  of  the  un- 
authorized stock.     The  damages  were 
held  to  be  the  value  which  the  stock 
would  have  had  if  it  had  been  author- 
ized.    Firbank  v.   Humphreys,   L.   R. 
18  Q.  B.  D.  54   (1886).     Although  the 
directors  have  agreed  to  pay  for  goods 
in  debentures,  and  although  the  com- 
pany is  unable  to  fulfill  by  reason  of 
all   its  authorized    debentures   having 
already  been  issued,  nevertheless  the 
directors  are  not  personally  liable  to 
the  vendor  to  make  good  the  failure 
to  deliver  the  debentures.     Elkington 
r.  Hiirter,  [1892]  2  Ch.  452.    Where  a 
person  bought  new  preference  stock  of 
a  railway  company  which  both  he  and 
the  directors  bona  fide  believed  they 
had  power  to  issue,  but  which  in  truth 
they  had  not,  it  was  held  that  he  had 
no  remedy  against  them,  for  there  was 
nothing  more  than  a  common  mistake 
of  law.    Eaglesfield  v.  Londonderry,  L. 
R.  4  Ch.  D.  693   (1876);  aff'd,  (H.  L.) 
26  W.  R.  540.     See  also  §  682,  supra. 
1  Where   the   statutes   provide   that 
directors  are  liable  for  an  excess  of 
indebtedness,   this    liability   has  been 
held  to  be  a  general  one,  inuring  to 
the  benefit  of  all  creditors  upon  bill 
filed  and  not  for  the  benefit  of  individ- 
ual creditors.     Hornor  f.  Henning,  93 
U.  S.  228  (1876).    Cf.  Rossiter  v.  Ros- 
siter,  8  Wend.  494    (1832);   Palmer  v. 
Stephens,   1   Denio,   471    (1845).     See 
also  ch.  XII,  supra,  and  §  682,  supra. 
A    statute    rendering   directors    liable 
for  debts  in  excess  of  the  capital  stock 
does    not    prohibit    the    incurring    of 
such     debts.     In    Massachusetts    this 
statutory   liability   does  not   apply   to 
past  debts  which  have  been  reduced  to 
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less  than  the  capital  stock  at  the  time 
suit  is  commenced.  Flint  v.  Boston, 
etc.  Co.,  183  Mass.  114  (1903).  The 
provision  making  the  directors  liable 
for  corporate  debts  in  excess  of  the 
capital  stock  does  not  relieve  the  cor- 
poration from  liability  for  such  excess 
nor  invalidate  the  debt.  Underbill  v. 
Santa  Barbara,  etc.  Co.,  93  Cal.  300 
(1892).  Under  the  Illinois  statute 
rendering  directors  liable  for  debts  in 
excess  of  the  capital  stock,  if  they  as- 
sent thereto,  directors  who  do  not 
know  of  such  excess  until  after  it  has 
been  contracted  are  not  liable,  even 
though  they  allow  one  director  to 
transact  all  the  business.  Lewis  r. 
Montgomery,  145  111.  30  (1893).  Where 
the  directors  incur  debts  in  excess  of 
the  amount  allowed  by  the  charter, 
debts  due  them  are  postponed  until 
the  other  debts  are  paid,  and  the 
directors  are  legally  guilty  of  fraud  as 
to  creditors  who  did  not  know  of  the 
excessive  indebtedness,  and  hence  are 
personally  liable  to  such  creditors. 
Guenther  v.  Basket,  etc.  Co.,  107  Ky. 
44  (1899).  If  directors  give  their  per- 
sonal notes  for  corporate  debts  con- 
tracted in  excess  of  the  charter  limit, 
they  cannot  sue  the  stockholders  for 
contribution.  Heald  r.  Owen,  79  Iowa, 
23  (1890).  Where  the  statute  renders 
the  directors  liable  for  money  received 
in  excess  of  a  certain  limit,  they  are 
liable  even  though  by  reason  of  the 
fraud  of  the  secretary  they  did  net 
know  that  the  excessive  borrowing 
was  being  done.  Cross  v.  Fisher,  L. 
R.  [1892]  1  Q.  B.  467. 

2  See   §  766b,  infra. 

3  See  §  690,  supra. 

4  See  §  642,  supra. 
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§  7G1.  Bills,  notes,  and  acceptances  may  be  made  and  isbnied  by 
corporations.— A  private  carporation  may  make  and  issue  a  prom- 
issory note.-' 

A  note  given  under  the  seal  of  the  corporation  is  not  neces- 
sarily a  sealed  instrument,  inasmuch  as  the  seal  is  the  old  mode  of 
sigiiature  to  an  instrument  by  a  corporation.  Such  a  note  is  not  a 
sealed  instrument  in  its  effect  on  the  negotiability  of  the  instru- 
ment, nor  on  the  remedy  to  enforce  it,  nor  on  the  statute  of  limita- 
tions.-    There  are  cases,  however,  to  the  contrary.^     A  corporation 

1  Moss  V.  Averell,  10  N.  Y.  449,  457 
(1853) ;  Barry  r.  Merchants'  Exchange 
Co.,  1  Sandf.  Ch.  280  (1844);  Clark  v. 
Farmers',  etc.  Mfg.  Co.,  15  Wend.  256 
(1836);    Mead  r.  Keeler,  24  Barb.   20 
(1857);   Kent  r.  Quicksilver  Min.  Co., 
78    N.    Y.    159,    177     (1879);    Mott    v. 
Hicks,   1  Cow.  513    (1823);    Attorney- 
General  i.  Life,  etc.  Ins.  Co.,  9  Paige, 
470  (1842) ;  Moss  r.  Oakley,  z  Hill,  265 
(1842);    Smith  r.  Law,  21  N.  Y.   296 
(1860);    Lucas  r.   Pitney,   27   N.  J.  L. 
221    (1858);    Richmond,  etc.  R.  R.  v. 
Snead,  19  Gratt.   (Va.)   354    (1869),  a 
due-bill;    Rockwell   r.   Elkhorn   Bank, 
13   Wis.   653    (1861);    Union   Bank  v. 
Jacobs,  6  Humph.  (Tenn.)  515  (184t)); 
Straus  V.  Eagle  Ins.  Co.,  5  Ohio  St.  59 
(1855);   Curtis  v.  Leavitt,  15  N.  Y.  9 
(1857);   Oxford  Iron  Co.  v.  Spradley, 
46  Ala.  98    (1871);    Smith  v.  Eureka 
Flour  Mills  Co.,  6  Cal.  1   (1856);  Ex 
parte  Estabrook,  2  Low.  547    (1877); 
s.  c,  8   Fed.  Cas.  794;    Barnes  r.  On- 
tario Bank,  19  N.  Y.  152  (1859) ;  Mum- 
ford  r.  American,  etc.  Co.,  4  N.  Y.  463 
(1851);    McMasters  r.  Reed,  1  Grant 
Cas.    (Pa.)    36    (1854),    holding   that 
they  may  also  issue  bonds;  Pitman  v. 
Kintner,  5  Blackf.  (Ind.)   250  (1839); 
Commercial    Bank    r.    Newport    Mfg. 
Co.,  1  B.  Mon.  (Ky.)  13  (1840);  Leav- 
itt r.  Blatchford,  17  N.  Y.  521  (1858); 


Magee  r.  Mokelumne  Hill,  etc.  Co..  5 
Cal.  258  (1855);  Hamilton  r.  New- 
castle, etc.  R.  R.,  9  Ind.  359  (1857); 
Randolph,  Com.  Paper,  §§  327-335;  Mil- 
lard v.  St.  Francis,  etc.  Academy,  8 
Bradw.  (111.)  341  (1880),  where 
an  educational  institution  borrowed 
money  and  gave  a  note  therefor.  A 
corporation  has  an  implied  authority 
to  issue  a  note.  Reade  v.  Pacific,  etc. 
Assoc,  40  Or.  60  (1901).  A  corpora- 
tion may  make  a  promissory  note. 
Barker  r.  Mechanics',  etc.  Ins.  Co.,  3 
Wend.  94  (1829).  Corporations  may 
issue  notes  and  bills  of  exchange 
"where  the  nature  and  character  of 
their  business  warrants  it."  Re  Gen- 
eral Estates  Co.,  L.  R.  3  Ch.  758 
(1868).  A  corporation  organized 
without  business  powers  and  without 
capital  has  no  inherent  power  to  issue 
a  promissory  note.  Scott  v.  Bankers', 
etc.,  73  Kan.  575  (1906). 

2  The  note  of  a  corporation  is  nego- 
tiable, even  though  the  corporate  seal 
is  attached  thereto.  Chase  Nat.  Bank 
V.  Faurot,  149  N.  Y.  532  (1896);  St. 
James's  Parish  r.  Newburyport,  etc.  R. 
R.,  141  Mass.  500  (1886).  An  instru- 
ment in  the  form  of  a  promissory  note 
does  not  become  an  instrument  under 
seal  by  having  the  corporate  seal 
affixed.    The  corporate  seal  is  the  cor- 


3  Clark  r.  Farmers',  etc.  Co.,  15 
Wend.  256  (1836),  holding  that  such 
a  note  is  not  negotiable  so  as  to  au- 
thorize a  suit  by  an  indorsee  in  his 
own  name.  The  note  may  be  sued 
upon  as  a  sealed  instrument.  St. 
James's  Parish  r.  Newburyport,  etc.  R. 


R.,  141  Mass.  500  (1886).  An  instru- 
ment in  form  a  note,  but  signed  by 
the  corporate  seal,  must  be  sued  on  as 
a  sealed  instrument.  Benoist  v.  Caron- 
delet,  8  Mo.  250  (1843).  See.  also, 
concerning  this  subject,  §§  767,  770, 
infra. 
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may  draw  or  accept  a  bill  of  exchange  for  the  puri:»oses  of  its  busi- 


ness. 


A  corporation  cannot  set  up  the  defense  of  ultra  vires  to  a  note 
where  it  has  received  the  property  for  which  the  note  was  given.^ 
Even  though  a  note  given  by  one  insurance  company  to  purchase  the 
business  of  another  insurance  company  is  not  legal,  yet  if  the  assets 
of  the  corporation  that  issued  the  note  are  used  to  take  it  up,  the 


porate  mode  of  signing.  Re  General 
Estates  Co.,  L.  R.  3  Ch.  758  (1868). 
The  seal  of  a  corporation  Etamped  on 
its  promissory  note  does  not  destroy 
the  negotiability  of  the  note.  The  seal 
is  the  proper  signature  of  the  corpo- 
ration. Re  General  Estates  Co.,  L.  R. 
3  Ch.  758  (1868).  It  is  noc  necessary 
that  the  corporate  seal  be  attached. 
Mott  V.  Hicks,  1  Cow.  513  (1823); 
Hamilton  v.  Newcastle,  etc.  R.  R.,  9 
Ind.  359  (1857).  See  also  Buckley  v. 
Briggs,  30  Mo.  452  (1860);  also 
§§  721,  722,  supra.  The  promissory 
note  of  a  corporation,  signed  by  its 
president  and  treasurer  as  such,  is  ne- 


Olcott  V.  Tioga  R.  R.,  40  Barb.  179 
(1862);  s.  c,  aff'd,  2/  N.  Y.  546 
(1863);  Safford  r.  Wyckoff,  4  Hill. 
442  (1842),  holding  that  a  negotiable 
bill  irregularly  issued  will  bind  the 
corporation  in  favor  of  a  bona  fide 
indorsee.  For  instances  of  accepting 
bills,  see  Munn  r.  Commission  Co.,  15 
Johns.  44  (1818);  Partridge  r.  Bad- 
ger, 25  Barb.  146  (1857;;  Prairie 
Lodge  (,'.  Smith,  58  Miss.  301  (1880), 
where  the  corporation  accepted  an  or- 
der drawn  by  its  contractor;  City 
Bank  of  Columbus  v.  Beach,  1  Blatchf. 
425  (1849);  s.  c,  5  Fed.  Cas.  739. 
In  England  it  is  held  that  a  bill  of 


gotiable,  even  though  the  seal  of  the  exchange  cannot  be  accepted  by  a  min- 
corporation  is  attached,  there  being 
no  evidence  that  it  was  the  intention 
that  the  instrument  should  be  under 
seal,  and  no  words  in  the  note  stating 
that  it  was  to  be  under  seal,  and  no 
evidence  that  the  seal  was  the  seal  of 
the  corporation,  or  that  it  was  affixed 
by  authority.  "Weeks  v.  Esler,  68  Hun, 
518  (1893).  In  this  case  on  appeal, 
143  N.  Y.  374  (1894),  the  court 
doubted  whether  a  corporate  seal  upon 
a  promissory  note  could  affect  its  ne- 
gotiability, and  held  that,  where  there 
was  no  evidence  that  the  seal  was 
affixed  by  authority,  the  negotiability 
was  certainly  not  affected.  The  note 
of  a  corporation  is  a  note  and  not  a 
bond,  although  the  corporate  seal  is 
affixed  thereto.  Landauer  r.  Sioux, 
etc.  Co.,  10  S.  Dak.  205  (1897).  In 
the  case  of  St.  Joseph's,  etc.  Soc.  v. 
St.  Hedwig's  Church,  etc.  3  Pen. 
(Del.)  229  (1901),  the  court  seems  to 
have  held  that  a  note  was  insufficient 
because  it  did  not  contain  the  seal  of 
the  corporation. 

1  For  instances  of  making  bills,  see 


ing  company  unless  proof  is  given  that 
it  is  necessary.  Dickinson  v.  Valpy, 
10  B.  &  C.  128  (1829).  Nor  by  a 
railroad.  Bateman  v.  Mid-Wales  Ry., 
L.  R.  1  C.  P.  499  (1866).  Nor  a  salt 
•company.  Bult  v.  Morrell,  12  Ad.  &  E. 
745  (1840);  Broughton  r.  Manchester, 
etc.  Works,  3  B.  &  Aid.  1  (1819).  Nor 
a  salvage  company.  Thompson  v. 
Universal,  etc.  Co.,  1  Exch.  694  (1848) 
(a  promissory  note  case).  Nor  a 
cemetery.  Steele  v.  Harmer,  14  M.  & 
W.  831  (1845).  But  the  right  may 
exist  if  specified  in  the  articles  of 
incorporation.  Re  Peruvian  Rys.,  L. 
R.  2  Ch.  App.  617  (1867).  Directors 
who  had  accepted  bills  on  behalf  of  a 
company,  which  had  no  power  under 
its  private  acts  of  parliament  to  ac- 
cept bills,  were  'held  liable  to  the  hold- 
ers, who  had  no  notice  in  fact  that  the 
company  was  not  empowered  to  ac- 
cept bills.  West  London  Com.  Bank 
V.  Kitson,  L.  R.  12  Q.  B.  D.  157  (1883), 
and  L.  R.  13  Q.  B.  D.  3G0  (1884). 

2  Dewey  v.  Toledo,  etc.  Ry.,  91  Mich. 
351    (1892).     See  also  ch.  XL,  supra. 
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money  cannot  bo  recovered  back.^     The  indorsers  of  a  corporate  note 
cannot  question  the  power  of  the  corporation  to  make  the  notc.^ 

A  bona  fide  purchaser  of  a  corporate  note  is  protected  as  he  would 
bo  if  the  maker  were  an  individual,^  excepting  where  he  takes  the 


iMcClure  v.  Trask,  161  N.  Y.  82 
(1899). 

2  Glidden  v.  Chamberlain,  167  Mass. 
486  (1897).  An  indorser  of  a  corpo- 
rate note  cannot  set  up  that  such  note 
is  ultra  vires.  Donohoe  r.  Meeker,  35 
N.  Y.  App.  Div.  43    (1S98). 

3  Bissell  r.  Michigan,  etc.  R.  R.  Cos., 
22  N.  Y.  258,  289  (1860)  ;  Daniel,  Neg. 
Inst.,  §§1502-1504;  Stoney  v.  Ameri- 
can, etc.  Ins.  Co.,  11  Paige,  635  (1845). 
See  Attorney-General  r.  Life,  etc.  Ins. 
Co.,  9  Paige,  470  (1842),  holding  that 
the  burden  of  proof  is  on  the  holder; 
Genesee  Sav.  Bank  r.  Michigan  Barge 
Co.,  52  Mich.  438  (1884).  A  bona  fide 
purchaser  of  a  corporate  note  is  pro- 
tected, even  though  its  purpose  was 
ultra  vires.  Stouffer  v.  Smith,  etc. 
Co.,  45  S.  Rep.  621  (Ala.  1908).  A 
bona  fide  purchaser  of  a  promissory 
note  executed  by  the  officers  of  a 
private  trading  corporation  is  pro- 
tected in  assuming  that  the  officers 
have  not  exceeded  their  authority  in 
Issuing  the  note.  National,  etc.  Co.  r. 
Rockland  Co.,  94  Fed.  Rep.  335  (1899). 
Although  an  agent  duly  authorized  by 
the  corporation  to  make  notes  for  it 
issues  its  notes  for  accommodation, 
yet  a  bona  fide  holder  cannot  hold  the 
agent  liable  in  tort.  He  should  sue 
the  corporation  on  the  notes.  Bird  r. 
Daggett,  97  Mass.  494  (1867).  See  also 
Monument  Nat.  Bank  r.  Globe  Works, 
101  Mass.  57  (1869);  Lafayette  Sav. 
Bank  v.  St.  Louis  Stoneware  Co.,  2 
Mo.  App.  299  (1876).  In  these  cases 
the  agent  indorsed  paper  for  the  ac- 
commodation of  third  parties.  Madi- 
son, etc.  R.  R.  V.  Norwich  Sav.  Soc, 
24  Ind.  457  (1865),  where  an  agent 
represented  a  railroad-  company  as  be- 
ing the  owner  of  certain  bonds,  when 
in  fact  it  was  an  acommodation  guar- 
antor. It  was  held  liable  upon  the 
guaranty. 


In  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  644  (1870),  Mr.  Justice 
Swayne  said:  "Where  a  party  deals 
with  a  corporation  in  good  faith — the 
transaction  is  not  ultra  vires — and  he 
is  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of 
such  defect  or  irregularity,  the  cor- 
poration is  bound  by  the  contract,  al- 
though such  defect  or  irregularity  in 
fact  exists.  If  the  contract  can  be 
valid  under  any  circumstances,  an  in- 
nocent party  in  such  a  case  has  a 
right  to  presume  their  existence,  and 
the  corporation  is  estopped  to  deny 
them."  This  remark  was  quoted  with 
approval  in  Gano  r.  Chicago,  etc.  Ry., 
60  Wis.  12  (1884);  Claflin  r.  Farmers', 
etc.  Bank,  25  N.  Y.  293  (1862),  where, 
however,  the  certification  of  his  per- 
sonal check  by  the  president  of  a 
bank  was  considered  to  constitute 
such  a  suspicious  circumstance  as 
should  put  a  purchaser  upon  his 
guard,  and  render  the  certification  in- 
valid even  in  the  hands  of  a  bona  fide 
holder  for  value.  See  also  §  293,  supra. 
Ridgway  r.  Farmers'  Bank,  12  Serg. 
&  R.  (Pa.)  256  (1825),  where  a  draft 
fraudulently  drawn  by  a  president 
was  enforced  against  the  corporation; 
Philadelphia,  etc.  R.  R.  r.  Lewis,  33 
Pa.  St.  33  (1859),  holding  that  bonds 
were  not  void  because  secured  by  a 
mortgage  executed  without  authority, 
Rowland  v.  Apothecaries'  Co.,  47  Conn. 
384  (1879),  a  note  of  a  corporation 
given  by  its  treasurer  for  money  for 
his  personal  use  being  held  valid 
against  the  corporation;  Mechanics' 
Banking  Assoc,  r.  New  York,  etc.  Co., 
35  N.  Y.  505  (1866),  accommodation 
indorsement  by  president;  Ex  parte 
Estabrook,  2  Low.  547  (1877);  s.  c.  8 
Fed.  Cas.  794,  a  note  given  by  a  man- 
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note  from  an  officer  of  tlie  corporation  in  connection  with  the  offi- 
cer's personal  business  matters.^ 

A  corporation  lias  no  power  to  become  an  accommodation  in- 
dorser  of  a  note;  but  where  all  the  stockholders  assent  thereto  and 
creditors  are  not  injured,  the  indorsement  is  sustained.-  A  corpo- 
ration may  of  course  draw  checks  on  its  bank  account.^ 

The  authority  of  the  president  or  cashier  or  other  officer  to  issue 
a   note   in    the   name   of   the   corporation    is    discussed   elsewhere."* 


ager  without  authority;  Thompson  v. 
Lambert,    44    Iowa,    239    (1876),    mis- 
appropriation by  officers  of  money  ob- 
tained on  mortgage;  White  v.  How,  3 
McLean,    291    (1843);    s.    c,    29    Fed. 
Cas.  1019,  where  the  corporate  agent 
improperly  issued  notes;  Genesee  Sav. 
Bank  v.  Michigan  Barge  Co.,  52  Mich. 
438    (1884),  where  the  treasurer  was 
authorized  to  issue  notes  and  did  so, 
but  improperly,  it  was  claimed.     The 
rule  was  stated   to  be    (p.   446)    that 
"where  a  corporation  has,  under  any 
circumstances,  power  to  issue  negotia- 
ble  paper,   the   J}ona  fide  holder   has 
the  right  to  presume  thai  it  was  is- 
sued under  circumstances  which  gave 
the  requisite  authority;  and  the  nego- 
tiable  paper   of   a  corporation  whicn 
appears  on  its  face  to  have  been  duly 
issued    by   such    corporation,    and    in 
conformity  with  the  provisions  of  its 
charter,    is   valid   in   the   hands   of   a 
bona  fide  holder;"  Western,  etc.  R.  R. 
V.  Franklin  Bank,  60  Md.  36    (1882), 
where   a    clerk    forged    certificates    of 
coupons  surrendered  for  funding.   Cer- 
tificates of  deposit  issued  by  a  bank 
cashier    for    the    purpose    of    raising 
money  for  the  bank's  use,  though  not 
based  on  an  actual  deposit,  have  been 
held  binding  upon  the  bank  when  held 
by   bona  fide  purchasers  without  no- 
tice.    See  §  718,  supra.     In  The  Floyd 
Acceptances,    7    Wall.    666    (1868),    it 
was   held   that  acceptances  of  drafts 
due  in  the  future  for  army  supplies 
not  delivered  were  void  as  not  being 
within  the  authority  of  the  secretary 
of  war.     Barnes  v.  Ontario  Bank,  19 
N.    Y.    152    (1859);    Elsworth    v.    St. 
Louis,   etc.   R.   R.,  33   Hun,   7;    aff'd, 
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98  N.  Y,  553  (1885),  where  bonds  were 
issued  in  violation  of  the  charter;  Re 
General  Estates  Co.,  L.  R.  3  Ch.  758 
(1868).  See  also  Re  Land  Credit,  etc. 
Co.,  L.  R.  4  Ch.  460  (1869);  Beers  v. 
Phoenix  Glass  Co.,  14  Barb.  358  (1852), 
secretary  borrowing  money  without 
authority.  The  bona  fide  purchaser  of 
a  note  indorsed  by  a  corporation  may 
enforce  it  against  the  company.  Cen- 
tral Bank  v.  Empire,  etc.  Co.,  26  Barb. 
23  (1857);  Bridgeport  City  Bank  v. 
Empire,  etc.  Co.,  30  Barb.  421  (1859). 
But  a  purchaser  of  a  bill  of  exchange 
before  it  is  accepted  by  the  company 
is  not  such  a  bona  fide  purchaser. 
Farmers',  etc.  Bank  r.  Empire,  etc. 
Co.,  5  Bosw.  275  (1859). 

1  Quoted  and  approved  in  In  re 
Troy,  etc.  Co.,  136  Fed.  Rep,  420,  433 
(1905);  aff'd  142  Fed.  Rep.  1038.  See 
also  §  293,  stipra. 

2  See  §  774,  infra. 

3  Waterlow  v.  Sharp,  L.  R.  8  Eq.  501 
(1869) ;  Re  Cefn  Cilcen  Min.  Co.,  L.  R. 
7  Eq.  88   (1868). 

4  See  §§  716,  etc.,  supra.  In  New 
York  it  is  the  rule  that  a  business  cor- 
poration is  not  liable  on  commercial 
paper  issued  in  its  name,  unless  it  is 
shown  not  only  that  it  was  issued  by 
the  corporate  officers,  but  that  it  was 
authorized  by  a  resolution  of  the 
board  of  directors,  or  by  the  by-laws, 
or  by  a  course  of  dealing  by  which 
the  corporation  held  out  that  the  of- 
ficers were  authorized  to  issue  such 
paper,  or  by  a  ratification  of  the  cor- 
poration by  accepting  and  retaining 
the  benefits  of  the  paper.  Miners',  etc. 
Bank  r.  Ardsley  Hall  Co.,  113  N.  Y. 
App.  Div.  194  (1906). 
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Sometimes  the  cliarter  or  a  statute  forbids  a  corporation  from  issu- 
ing a  note.  In  such  a  case  the  note  would  be  void.^  The  holder, 
however,  may  collect  from  the  corporation  the  money  or  value  ad- 
vanced for  the  note.^  The  power  of  a  corporation  to  sell  and  in- 
dorse notes  received  by  it  in  connection  with  its  own  business  is  of 
course  undoubted.  It  is  a  part  of  the  every-day  business  of  most 
corporations.^ 

§  702.  Bonds  may  he  issued  by  corporations— Bonds  may  he 
valid  although  the  mortgage  securing  them  is  invalid — Bonds  to 
preferred  creditors — Re-issues. — A  corporation  has  inherent  power 
to  issue  bonds  for  the  payment  of  money,  and  no  express  power  is 
necessary  to  authorize  the  issue."*     A  corjDoration  has  no  power  to 


1  Leavitt  v.  Palmer,  3  N.  Y.  19 
(1849);  Root  r.  Wallace,  4  McLean, 
C.  C.  8  (1845);  s.  c,  20  Fed.  Cas. 
1167;  Davis  v.  River  Raisin  Bank,  4 
McLean,  C.  C.  387  (1848)  ;  s.  c.  7  Fed. 
Cas.  Ill;  Attorney-General  v.  Life,  etc. 
Ins.  Co.,  9  Paige,  470  (1842);  New 
York  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
678  (1824);  Weed  v.  Snow,  3  McLean, 
265  (1843);  s.  c,  29  Fed.  Cas.  572; 
Root  V.  Godard,  3  McLean,  102  (1842) ; 
s.  c,  20  Fed.  Cas.  1159;  Hayden  v. 
Davis,  3  McLean,  276  (1843)  ;  s.  c,  11 
Fed.  Cas.  898,  where  an  acceptance 
and  bend  given  tq  secure  it  were  held 
void;  Broughton  v.  Manchester,  etc. 
Co.,  3  B.  &  Aid.  1  (1819),  where  the 
bill  of  exchange  contravened  the  stat- 
ute giving  the  Bank  of  England  a 
monopoly;  Bank  of  Chillicothe  r. 
Dodge,  8  Barb.  233  (1850),  holding, 
however,  that  a  foreign  corporation 
innocently  holding  a  draft  issued  in 
violation  of  a  statutory  provision 
stands  in  the  same  situation  as  if  it 
had  paid  money  under  a  mistake  of 
material  facts,  and  may  recover  the 
money  paid  for  it.  See  also  Smead  r. 
Indianapolis,  etc.  R.  R.  11  Ind.  104 
(1858).  Certificates  of  deposit  paya- 
ble to  bearer  are  not  within  the  New 
York  restraining  statutes  prohibiting 
the  issue  of  notes  for  circulation  as 
money.  Mumford  r.  American,  etc. 
Co.,  4  N.  Y.  463   (1851). 

2  Oneida  Bank  v.  Ontario  Bank,  21 
N.  Y.  490    (1860).     Cf.  Attorney-Gen- 


eral r.  Life,  etc.  Ins.  Co.,  9  Paige,  470 
(1842).  See  also  the  English  cases, 
supra. 

3  Quoted  and  approved  in  Fidelity 
Trust  Co.  V.  Louisville  Gas  Co.,  118 
Ky.  588  (1904);  Olcott  r.  Tioga,  etc. 
R.  R.,  27  N.  Y.  546  (1863);  Hardy  v. 
Merriweather,  14  Ind.  203  (1860); 
Frye  v.  Tucker,  24  111.  180  (1860); 
Buckley  v.  Briggs,  30  Mo.  452  (1860); 
Smith  V.  Johnson,  3  H.  &  N.  222 
(1858),  the  last  case  being  that  of  a 
bill  of  exchange. 

4  Thatcher  v.  Consumers',  etc.  Co., 
66  Atl.  Rep.  934  (N.  J.  1907);  Phil- 
adelphia, etc.  R.  R.  V.  Lewis,  33  Pa. 
St.  33  (1859);  Commonwealth  v. 
Smith,  92  Mass.  448  (1865).  Also 
many  cases  infra.  They  may  be  issued 
to  carry  out  a  reorganization  scheme. 
Memphis,  etc.  R.  R.  v.  Dow,  19  Fed. 
Rep.  388  (1884),  and  120  U.  S.  287 
(1887).  A  railroad  company  has  in- 
herent power  to  issue  bonds.  Craven 
County  Com'rs  v.  Atlantic,  etc.  R.  R., 
77  N.  C.  289  (1877);  Miller  r.  New 
York,  etc.  R.  R..  8  Abb.  Pr.  431 
(1859);  McMasters  r.  Reed,  1  Grant, 
Cas.  (Pa.)  36  (1854).  A  furnace  and 
chemical  company  may  issue  first- 
mortgage  bonds,  and  may  sell  them, 
partial  payments  to  be  made  from 
time  to  time.  These  payments  may 
be  enforced.  Davis  r.  Montgomery, 
etc.  Co.,  101  Ala.  127  (1890).  A  sub- 
scription for  bonds,  the  amount  being 
payable  on  call,  may  be  paid  at  once 
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issue  perpetual  bonds  under  its  charter  power  to  borrow  money,  be- 
cause borrowing  implies  repayment  at  some  time,  and  the  granting 
of  perpetual  annuities  is  not  borrowing.^  Bonds,  issued  as  a  part 
of  a  lottery  scheme,  are  illegal.-    A  provision  in  a  charter  that  prop- 


and  the  bonds  demanded.  Watjen  v. 
Green,  48  N.  J.  Eq.  322  (1891).  A 
railroad  corporation  may  issue  bonds 
without  express  authority  so  to  do. 
Miller  v.  New  York,  etc.  R.  R.,  8  Abb. 
Pr.  431  (1859).  "There  seems  to  be 
no  reason  why  a  railroad  corporation 
should  not  be  considered  as  having 
power  to  make  a  bond  for  any  purpose 
for  which  it  may  lawfully  contract  a 
debt,  without  any  special  authority  to 
that  effect,  unless  restrained  by  some 
restriction,  express  or  implied,  in  its 
charter  or  in  some  other  legislative 
act.  A  bond  is  merely  an  obligation 
under  seal."  Commonwealth  v.  Smith, 
92  Mass.  448  (1865),  holding,  however, 
that  in  Massachusetts  the  statute  speci- 
fying the  purposes  for  which  bonds 
may  be  issued  and  regulating  their 
issue  prevents  a  common-law  issue  of 
them.  Power  to  mortgage  property 
gives  power  to  borrow  money  and  is- 
sue bonds.  Gloninger  v.  Pittsburgh, 
etc.  R.  R.,  139  Pa.  St.  13  (1891). 
Where  a  corporation  has  power  under 
the  statute  to  execute  bonds  and  mort- 
gages neither  a  preferred  nor  common 
stockholder  can  prevent  it  on  the 
theory  that  the  directors  may  possibly 
use  the  bonds  for  other  purposes  than 
those  specified  in  the  statute  and 
mortgage.  Thompson  v.  Erie  Ry.,  42 
How.  Pr.  68  (1871);  s.  c,  11  Abb.  Pr. 
(N.  S.)  188.  Purchase-money  bonds 
given  by  a  cemetery  corporation  in 
New  York  are  legal.  Seymour  v. 
Spring  Forest  Cem.  Assoc,  19  N.  Y. 
Supp.  94  (1892);  s.  c,  157  N.  Y.  697. 
Where  a  land-improvement  company 
causes  a  street  railway  to  be  bunt 
and  the  two  companies,  having  sub- 
stantially the  same  stockholders,  join 
in  the  execution  and  issue  of  bonds 
secured  by  a  mortgage  on  both  their 
properties,  the  bonds  and  mortgage 
are  legal.    Northside  Ry.  r.  Worthing- 


ton,  88  Tex.  562  (1894).  In  Kentucky 
a  waterworks  company  has  no  power 
to  issue  negotiable  coupon  bonds. 
Georgetown  Water  Co.  v.  Fidelity,  etc. 
Co.,  117  Ky.  325  (1904).  Where  three 
companies  join  in  the  execution  of 
debentures  creating  a  lien  on  their 
property,  each  will  be  required  to  pay 
such  part  as  it  received,  although  such 
debentures  are  ultra  vires.  Re  John- 
ston, etc.  Co.  Ltd.,  [1904]  2  Ch.  234. 

1  Re  Southern,  etc.  Ry.  Co.  Ltd., 
[1905]   2  Ch.  78. 

2  In  the  case  Attorney  General  v. 
Preferred  Mercantile  Co.,  187  Mass. 
516  (1905),  the  charter  of  a  corpora- 
tion was  forfeited  because  its  sole 
business  was  to  sell  for  cash  its  con- 
tracts to  deliver  diamonds  to  the  old- 
est holders  of  such  contracts,  the  sole 
source  of  revenue  being  the  price  re- 
ceived for  the  contracts.  The  court 
held  that  this  was  not  a  lottery,  but 
was  in  violation  of  the  statute  pro- 
hibiting obligations  redeemable  in 
numerical  order  or  in  any  arbitrary 
order.  A  subscription  to  the  bonds  of 
an  investment  company  cannot  be  en- 
forced where  the  company  never  had 
any  assets  excepting  such  subscrip- 
tions, and  the  only  way  of  paying  the 
bonds  is  by  lapses  of  some  of  the  sub- 
scriptions after  being  partially  paid. 
German,  etc.  v.  McCulloch,  89  S.  W. 
Rep.  5  (Ky.  1905).  A  bonding  scheme 
by  which  the  bonds  were  to  be  paid  in 
consecutive  order,  and  hence  the  time 
of  pajTiient  and  value  depended  on 
their  number,  is  a  lottery  and  is  ille- 
gal. Siver  r.  Guarantee  Inv.  Co.,  183 
Mo.  41  (1904).  In  McLanahan  r.  Mott 
Co.,  73  Hun,  131  (1893),  the  court  de- 
clared illegal  a  proposed  issue  of 
$100,000,000  of  bonds  payable  in  the 
year  4343,  and  to  straw  interest  at  six 
per  cent,  annually,  two  per  cent,  to  be 
paid  semi-annually,  and  the  remaining 
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erty  should  not  be  mortgaged  or  pledged  except  with  the  consent  of 
the  stockholders  is  for  their  benefit,  and  cannot  be  set  up  by  one 
creditor  as  against  another  creditor.^ 

The  corporation  may  issue  bonds  unsecured  by  mortgage.    Hence 
where  a  mortgage  is  made  to  secure  the  bonds,  and  the  mortgao-e  is 
illegal  and  declared  void  by  the  courts,  the  bonds  may  be  valid  as 
unsecured  obligations.^     The  invalidity  of  some  of  the  bonds  cannot 
affect  the  validity  of  the  mortgage  or  of  the  proceedings  for  fore- 


two  per  cent,  at  the  maturity  of  the 
bonds,  two  thousand  four  hundred  and 
fifty  years  hence.    A  sinking  fund  was 
to  be  established  for  gradual  redemp- 
tion.     This    was    to   be   made   up    of 
$500,000  deposited  with  the  trustee  of 
the  mortgage  before  each  interest  day, 
and   also   a  sum   equal   to   the   semi- 
annual interest,  two  per  cent.,  on  all 
bonds  previously  redeemed.  The  bonds 
to  be  redeemed  were  to  be  designated 
by  the  trustees  by  lot  one  month  be- 
fore the  bonds  were  redeemed.     They 
were  to  be  redeemed  "at  their  matu- 
rity value;"  and  this  language  was  con- 
strued by  the  directors  to  mean  that 
each  bond  was  t-o  be  redeemed  by  the 
payment  of  $5,000,  such  amount  being 
arrived  at  by  taking  the  principal  of 
the  bond,  $100,  and  adding  to  it  items 
of  the  annual  interest  at  two  per  cent. 
for  two   thousand   four  hundred  and 
fifty  years.  For  another  lottery  scheme 
in  the  issue  of  bonds,  see  the  indict- 
ment in  MacDonald  v.  U.  S.,  63  Fed. 
Rep.  426  (1894),    In  the  case  of  State 
V.  New  Orleans,  etc.  Co.,  51  La.  Ann. 
1827    (1899),    the   subscribers    to    the 
stock   of   a   debenture   company    paid 
ninety-five  per  cent,  of  their  subscrip- 
tion by  borrowing  that  amount  from 
the  company  on  their  notes,  and  there- 
upon   full-paid    stock    was    issued    to 
them,  although  the  statute  prohibited 
the  issue  of  stock  until  paid  for.   The 
state   brought   suit   to   set   aside    the 
charter   and    liquidate   the    company. 
The  court  held  that  under  the  consti- 
tution of  Louisiana  the  incorporation 
was  illegal.    The  court  held  also  that 
the   charter  was  illegal,   in   that  the 


ferred  paj-ments  were  not  made,  and 
that  they  provid-ed  for  cancellation  at 
fifty  per  cent,  on  the  amount  paid,  and 
that  they  were  redeemable  in  numeri- 
cal order  in  six  years,  and  that  it 
would  be  impossible  for  the  company 
to  pay  them.  The  same  conclusion 
was  reached  in  State  v.  Louisiana,  etc. 
Co.,  51  La.  Ann.  1795  (1899).  A 
scheme  by  which  shares  are  sold,  each 
share  representing  a  lot  in  a  tract  of 
land,  and  upon  a  sale  of  all  the  shares 
the  shareholders  elect  a  board  of  di- 
rectors who  sell  at  auction  the  best 
lots  and  distribute  the  remaining  lots 
by  the  remaining  shareholders  draw- 
ing the  remaining  lots  "by  lot,"  is  not 
a  lottery  scheme  prohibited  by  statute. 
Elder  v.  Chapman,  176  111.  142  (1898). 

1  Alabama,  etc.  Co.  v.  McKeever,  112 
Ala.  134  (1896).  See  also  §  808,  infra. 
Where  the  stockholders  have  not  au- 
thorized the  issue  of  bonds  as  required 
by  statute,  the  statutory  liability  of 
the  stockholders  cannot  be  enforced  to 
pay  such  bonds.  Boyd  r.  Heron,  125 
Cal.  453  (1899). 

2  The  bond  may  be  valid  although 
the  mortgage  is  invalid  for  \\-ant  of 
power  to  make  it.  Illinois  T.  &  S. 
Bank  v.  Pacific  Ry.,  117  Cal.  332 
(1897)  ;  Union  Trust  Co.  r.  New  York, 
etc.  R.  R.,  17  Weekly  Law  Bull.  176 
(Ohio,  1887).  A  note  given  by  a  cor- 
poration may  be  enforced  against  it, 
where  it  received  and  kept  the  money, 
even  though  the  mortgage  securing 
the  note  was  void  for  want  of  the 
consent  of  the  stockholders  as  re- 
quired by  statute.  Curtin  v.  Salmon 
River,   etc.   Co..   141   Cal.   308    (1903). 
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closure.^  The  validity  of  mortgage  bonds  given  to  certain  creditors 
by  way  of  preference  is  considered  elsewhere.^  A  bond  dividend 
is  sometimes  made.  When  made  under  proper  circumstances  it  is 
legal.^ 

It  is  legal  for  a  corporation  to  sell  its  bonds  tO'  its  directors,  pro- 
vided the  sale  is  a  fair  one.  It  is  true  that  directors  hold  a  fiduciary 
relation  towards  the  stockholders,  and  sales  of  corporate  property  to 
the  directors  are  voidable  at  the  instance  of  a  stockholder,*  but,  un- 
less a  stockholder  objects,  the  sale  is  valid.  These  principles  apply 
to  a  director's  purchase  of  bonds.^  Although  the  amount  of  bonds 
that  may  be  issued  is  limited  by  the  charter  or  by  statute,  yet  bonds 


poration  sets  aside  the  sale  of  a  rail- 
road as  ultra  vires,  a  mortgage  given 
by  the  vendee  corporation  is  void.  The 
bondholders  are,  however,  entitled  to 
enforce  payment  from  any  other  prop- 
erty owned  by  the  vendee.  Knoxville 
V.  Knoxville,  etc.  R.  R.,  22  Fed.  Rep. 
758  (1884).  Where  one  road  has  been 
leased  to  another,  the  two  roads  may 
subsequently  be  consolidated  and  con- 
solidate mortgage  bonds  issued,  of 
which  a  part  shall  go  to  the  former 
lessor  company  in  extinguishment  of 
its  claim  to  rent  under  the  old  lease. 
If  the  transaction  is  a  fair  one  to- 
wards the  stockholders  of  the  lessor, 
the  court  will  not  disturb  it.  Hazard 
V.  Vermont,  etc.  R.  R.,  17  Fed.  Rep. 
753  (1883).  The  bonds  of  a  railroad 
company  are  not  rendered  void  in  con- 
sequence of  being  secured  by  a  mort- 
gage which  is  void  because  the  com- 
pany had  no  authority  to  execute  it. 
Philadelphia,  etc.  R.  R.  r.  Lewis,  o3 
Pa.  St.  33  (1859).  Bonds  may  be 
issued  which  are  not  a  lien  upon  any 
property  and  are  not  secured  by  any 
mortgage  or  deed  of  trust.  It  is  im- 
material that  they  are  called  "equip- 
ment bonds."  They  may,  however,  by 
contract  constitute  an  equitable  lien. 
Tysen  v.  Wabash  Ry.,  15  Fed.  Rep. 
763  (1883).  Equipment  bonds  unse- 
cured by  mortgage  are  subject  to  fu- 
ture mortgages  made  by  a  consoli- 
dated company  into  which  the  com- 
pany issuing  the  bonds  has  been  con- 
solidated. Though  the  holders  might 
have  exchanged  their  bonds  for  con- 


solidated mortgage  bonds,  a  failure  to 
exercise  the  right  is  fatal.  Wabash, 
etc.  Ry.  r.  Ham,  114  U.  S.  587  (1885). 
Cf.  Compton  r.  Jesup,  167  U.  S.  1 
(1897).  Where  the  United  States 
court  has  held  that  the  unsecured 
bonds  of  a  railroad  issued  before  con- 
solidation with  another  railroad  are 
not  an  equitable  lien  on  the  railroad 
of  the  former,  prior  in  right  to  mort- 
gage bonds  issued  by  the  consolidated 
road  (Wabash,  etc.  Ry.  v.  Ham,  114 
U.  S.  587),  and  a  state  court  has  held 
directly  to  the  contrary  (Compton  i\ 
Wabash,  etc.  Ry.,  45  Ohio  St.  592), 
one  of  the  holders  of  such  bonds  can- 
not after  a  foreclosure  in  the  United 
States  court  maintain  a  suit  in  the 
state  court  to  obtain  such  priority. 
His  remedy  is  in  the  United  States 
court,  where  that  court  reserved  juris- 
diction over  the  property  for  the  pro- 
tection of  the  purchaser  at  foreclosure 
sale.  Wabash  R.  R.  v.  Adelbert  Col- 
lege, 208  U.  S.  38  (1908),  approving 
Compton  V.  Jesup,  68  Fed.  Rep.  263 
(1895).  Bonds  issued  under  an 
amendment  to  a  charter  with  the  con- 
sent of  all  the  stockholders  will  be  en- 
forced, even  though  the  amendment 
was  invalid.  Johnson  v.  Mercantile 
Trust,  etc.  Co.,  94  Ga.  324   (1894). 

1  Drake  v.  New  York,  etc.  Co.,  36  N. 
Y.  App.  Div.  275  (1899).  See  also 
§  766,  infra. 

2  See  §  691,  supra. 

3  See  §  766,  infra. 

4  See  §  653,  supra. 

5  See  §  692,  supra, 
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in  excess  of  that  amount  niaj  bo  enforced  against  tlie  corporation.^ 
An  agreement  of  a  corporation  to  issue  a  certain  amount  of  bonds 
does  not  limit  the  bonded  debt  to  that  amount.^  The  company  may 
re-issue  such  of  its  o\vn  bonds  as  it  has  purchased.^  A  corporation 
cannot  have  specific  performance  of  an  agreement  of  a  person  to 
purchase  its  debentures.  The  remedy  is  an  action  for  damages.* 
For  breach  of  an  agreement  to  subscrihe  to  lx)nds  of  a  corporation 
the  damage  is  the  loss  actually  sustained,  the  contract  really  beiii"- 
a  contract  to  loan  moncy.^  An  executory  contract  of  a  corporation 
to  issue  debentures  is  enforceable,  even  though  the  corporation  has 
become  insolvent.^  Upon  a  sale  of  the  assets  and  the  winding  up  of 
the  company  bonds  not  yet  due  may  be  paid  at  par  and  accrued  in- 
terest."^ Where  a  corjDoration  deposits  securities  with  a  trust  company, 
and  the  corporation  issues  ajid  sells  interest-bearing  certificates 
against  them,  the  holder  of  such  a  certificate  is  a  creditor  of  the  corpo- 
ration.^ 

§  763.   Pledge  of  bonds  by  a  corporation  and  enforcement  thereof. 
— A  corporation  has  power  to  pledge  its  bonds  as  security  for  a  cor- 


1  See  §  760,  sui)ra. 

2  Cordova  Coal  Co.  v.  Long,  91  Ala. 
538  (1891),  holding  also  that  if  the 
bonds  are  not  issued,  but  the  land  in 
payment  therefor  is  deeded  to  the  com- 
pany, the  party  has  a  lien  on  the  land, 
but  must  demand  the  bonds  before 
suing. 

3  Outstanding  bonds  which  are  pur- 
chased by  a  corporation  may  be  re- 
issued. Pruyne  f.  Adams  Furniture, 
etc.  Co.,  92  Hun,  214  (1895) ;  aff'd,  155 
N.  Y.  629;  Claflin  r.  South  Carolina  R. 
R.,  8  Fed.  Rep.  118  (1880);  Re  Mort- 
gage Bonds,  15  S.  C.  304  (1880);  Ex 
parte  Williams,  18  S.  C.  289  (1881). 
Such  part  of  the  first-mortgage  bonds 
as  are  re-issued  may  be  issued  and 
deposited  as  additional  security  for 
second-mortgage  bonds.  Atwood  i: 
Shenandoah,  etc.  R.  R.,  85  Va.  96G 
(1889).  Bonds  which  have  been  pur- 
chased by  the  corporation  and  not  re- 
issued cannot  participate  in  the  pro- 
ceeds of  a  foreclosure  sale.  An  assign- 
ment by  the  company  of  past-due  cou- 
pons which  it  has  purchased  is  not  a 
re-issue  of  them  where  they  are  not 
actually  delivered.  New  York  Secur- 
ity, etc.  Co.  r.  Equitable  Mortgage  Co., 
77  Fed.  Rep.  64   (1896).     In  England 
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it  is  held  that  when  a  company  pur- 
chases its  own  debentures  they  are 
thereby  canceled  and  cannot  be  re- 
issued by  the  company.  Re  George 
Routledge  &  Sons,  Ltd.,  [1904]  2  Ch. 
474.  A  re-issue  of  debentures  in  the 
case  Re  Perth,  etc.,  Ltd.,  [1906J  2  Ch. 
216,  was  held  to  be  illegal.  A  deben- 
ture that  has  been  pledged  by  the 
company  itself,  and  then  redeemed 
and  then  re-issued,  does  not  stand  on 
equal  terms  with  other  debentures  of 
that  issue.  Re  Tasker  &  Sons,  Lim., 
[1905]  1  Ch.  283;  aff'd,  [1905]  2  Ch. 
587.  In  England  where  debentures 
have  been  pledged  by  the  company 
and  the  debt  is  then  paid,  the  deben- 
tures are  thereby  spent  and  cannot 
be  re-issued.  Re  Russian,  etc.  Co., 
Ltd.,  97  L.  T.  Rep.  564   (1907). 

•»  South,  etc.  Co.  r.  Wallington, 
[1898]  A.  C.  309. 

5  South  African  Territories,  Ltd.,  v. 
Wallington,  [1897]  1  Q.  B.  692. 

G  Pegge  V.  Neath,  etc.  Co.,  [1898]  1 
Ch.  183. 

7  Re  Southern,  etc.  Ry.  Co.,  Ltd., 
[1905]   2  Ch.  78. 

8  Gallagher  r.  Asphalt  Co.  etc.,  65 
N.  J.  Eq.  258  (1903). 
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porate  debt.*     A  corporation  may  pledge  its  unissued  bonds  as  se- 
curity for  the  payment  of  other  bonds  of  the  same  issue." 

1  Lembeck  v.  Jarvis,  etc.  Co.,  70  N.  and  the  mortgage  and  bonds  so  pro- 
J.  Eq.  757    (1906),  aff'g  69  N.  J.  Eq.  vide,  they  cannot,  after  the  company 
450.     A  corporation    may   pledge   its  becomes     insolvent,     be     used     as     a 
bonds  at  less  than  par.     Duncomb  v.  pledge     for     old     debts     where     the 
New  York,   etc.   R.   R.,  84   N.  Y.   190  pledgees    are     really     the     directors. 
(1881).     In  this  case  $34,000  of  bonds  Farmers'   L.   &  T.   Co.  v.   San   Diego, 
were    pledged    to   secure    an   overdue  etc.    Ry.,    45    Fed.    Rep.    518    (1891). 
note    for    $5,000    and    interest.       The  Bonds   may   be  pledged   by  the   com- 
court  said    (p.  202)    that  the  pledgee  pany  for  past  or  new  debts.    Lehman 
"had  unquestionably  the  right  to  take  v.    Tallassee,    etc.    Co.,    64    Ala.    567 
as  large  a  'margin'  for  his  loan  as  the  (1879) ;    Grand  Rapids,  etc.  R.  R.  v. 
borrower  was  willing  to  grant.     Nor  Sanders,  54  How.  Pr.  214  (1877);  rev'd 
can  we  discern  any  valid  reason  why  on  another  point  in  17  Hun,  552;  Re 
a   railroad   corporation   may   not   dis-  Regents',  etc.  Co.,  L.  R.  3  Ch.  Div.  43 
pose  of  its  bonds  by  way  of  pledge  as  (1876).     A   corporation   may   deposit 
well   as  of  sale,  and   in   the   absence  its   bonds   as    collateral    security    for 
of  proof  that  the  proceeds  of  the  loan  notes  made  for  its  benefit  by  its  stock- 
were,  with  the  knowledge  of  both  par-  holders  under  a  verbal  agreement  that 
ties,   to  be   applied   to  some   purpose  the  bonds  shall  be  held  for  the  pro- 
not  authorized  by  the  statute  permit-  tection   and    security   of   the   makers- 
ting  their  issue,  we  can  see  no  reason,  against    liability   on    the    note,    their 
as  has  already  been  said,  why  they  respective  interests  in  the  bonds  being 
might  not  be  used  as  a  pledge  to  se-  proportionate   with   their   agreed    lia- 
cure   an    indebtedness    already    exist-  bility  on   the  note  as  between  them- 
ing."      A    railroad    company    having  selves.     Reid   v.   Bank  of   Mobile,    iO 
statutory  authority  to  issue  bonds  Lo  Ala.    199    (1881);    Rice's    Appeal,    79 
build,    operate,   and  maintain   a   rail-  Pa.   St.   168    (1875),  holding  that  the 
road  may  pledge  its  bonds  to  secure  accommodation  indorser  for  the  com- 
the  payment  of  rent  for  its  business  pany  may  enforce   the   bonds   to   the 
office.     Duncomb  v.  New  York,  etc.  R.  extent  of  his  liability.     The  company 
R.,  84  N.  Y.  190,  207    (1881).     A  cor-  may  pledge  its  unissued  bonds  to  se- 
poration    may     pledge     its    unissued  cure    its    debts.      Union,    etc.    Co.    v. 
bonds,  and  such  pledge  may  be  made  Southern,   etc.  Co.,   51  Fed.  Rep.   840 
by  the  board  of  directors  for  present  (1892).     A  l)ona  fide  pledgee  of  bonds 
and   future  debts.     Rawlings   r.  New  from  the  company  is  protected  in  his 
Memphis,  etc.  Co.,  60  S.  W.  Rep.  206  pledge.     Allen  r.  Dallas,  etc.  R.  R.,  3 
(Tenn.  1900).     See  also  Peck  v.  New  Woods,  31G   (1878);   s.  c,  1  Fed.  Cas. 
Jersey,  etc.  R.  R.,  22  Hun,  129  (1880);  465.     But   not   if  the   pledge   was   in 
Peck  V.  New  York,  etc.  Ry.,  85  N.  Y.  bad  faith  in  order  to  buy  the  property 
246(1881).    Bonds  made  to  retire  and  in    cheaply.      See    §766,    infra.      The 
pay   other   bonds   and   debts   may   be  issue  of  bonds  as  a  pledge  and  secur- 
issued  as  collateral  security  for  such  ity  for  an  antecedent  indebtedness  of 
other  debts.    Claflm  v.  South  Carolina  the  company  has  been  held  to  be  con- 
R.  R.,  8  Fed.  Rep.  118  (1880);  County  trary    to    the    provisions    of   the    con- 
Court  V.  Baltimore,  etc.  R.  R.,  35  Fed.  stitution  of  California  relative  to  fic- 
Rep.   161    (1888).     Where   bonds   are  titious  bonds.     Farmers'  L.  &  T.  Co. 
authorized     for     extension     purposes,  r.   San   Diego,   etc.   Ry.,   45  Fed.   Rep. 


2  Royal  Dank,  etc.  v.  Grand  Junction  R.  R.,  100  Mass.  444   (1868). 
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The  statutes  of  the  state  may,  however,  limit  this  right,  as  in 
Wisconsin,  where  bonds  can  be  issued  at  not  less  than  seventy-five 
cents  on  the  dollar.^  A  constitutional  provision  against  the  issue 
of  bonds  except  for  mone^^,  labor,  or  property  does  not  prevent  the 
corporation   from   pledging   its    bonds.^     Where   underwriters   have 


518    (1891).     Where   a  subscriber   to 
bonds   fails  to  pay,  and   the  corpora- 
tion  then  pledges  them,   it   can   hold 
him  liable  only  for  the  value  of  the 
bonds  at  the  time  of  the  pledge,  and 
not  the  value  at  a  later  date.     Cleve- 
land Iron  Co.  r.  Ennor,  14  N.  E.  Rep. 
673    (111.  1888);   s.  c.  Galena,  etc.  R. 
R.    V.    Ennor,    116    111.    55.       Pledgees 
from  the  company  itself  may  be  iona 
fide    holders    and    will    then    be    pro- 
tected as  such.     Allen  v.  Dallas,  etc. 
R.  R.,  3  Woods,  316    (1878);    s.  c,  1 
Fed.  Cas.  465.     It  is  legal  for  a  rail- 
road   company    to    pledge    its    bonds. 
Power  to  sell  gives  power  to  pledge. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
Co.,  54  Fed.  Rep.  759   (1893).     Where 
the  pledgor  is  the  corporation  itself, 
and  by  agreement  the  pledgee  is  au- 
thorized  to  purchase   the  bonds  at  a 
pledgee's  sale  upon  default,  and  does 
so,  and  the  mortgage  is  foreclosed,  an 
outside  creditor  cannot   question   the 
full  title  of  the  pledgee  to  the  bonds, 
the     company     itself     not     objecting. 
Farmers',  etc.  Co.  v.  Toledo,  etc.  Co., 
54  Fed.  Rep.  759   (1893).     A  corpora- 
tion may  pledge   its   unissued   bonds. 
Nelson  v.  Hubbard,  96  Ala.  238  (1892) ; 
Hunt    r.    Memphis    Gaslight    Co.,    95 
Tenn.  136  (1895).     In  Ex  parte  Caro- 
lina Nat.  Bank,  18   S.  C.  289    (1882), 
the  receiver  borrowed  money  to  ope- 
rate the  railroad  and  pledged  the  un- 
issued bonds  of  the  company.    He  bor- 
rowed   $20,000    and    pledged    |134,000 
of  bonds.    The  pledgee  sold  them  out 
for  $13,000,  and  then  applied  to  have 
the  remaining  $7,000  paid  out  of  the 
income.     The   court    so   ordered,   the 
bondholders    having   failed   to    object 
for  six  years.    That  a  corporation  may 
pledge   its  unissued   stock,   see    §  465, 
supra. 

1  Where  a  statute  forbids  the  issue 
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of  bonds  at  less  than  seventy-five  cents 
on   the   dollar,   and   they  are   pledged 
by  the  company  at  forty  cents  on  the 
dollar,  they  are  void  in  the  hands  of 
the  pledgee.     National,  etc.  Works  v. 
Oconto,    etc.    Co.,    52    Fed.    Rep.    29 
(1892).   Bonds  issued  in  Wisconsin  in 
pledge   for   a   debt   of   the    company, 
with  a  stipulation  that  they  should  be 
accounted    for    at    least    seventy-five 
cents  on  the  dollar,  are  void  by  statute, 
and  the  pledgees  cannot  maintain   a 
bill    in    equity    to    enforce    their    lien 
by  reason  of  the  bonds.    Pfister  v.  Mil- 
waukee    Electric     Ry.,     83     Wis.     86 
(1892).     Where  a  person  pledges  his 
stock  as  additional  security  to  a  cor- 
porate creditor  who  has  bonds  of  the 
company     in     pledge    for     the     same 
debt,  such  pledge  of  bonds,  however, 
being  illegal,  the  pledgor  of  the  stock 
cannot  compel   the  creditor  to  resort 
to    the    bonds    first;    nor,   although    a 
fictitious  sale  of  the  stock  is  alleged, 
can  he  compel  the  transferee  of  the 
stock  to  return  the  stock  so  that  the 
pledgor     may     vote     it,     unless     the 
pledgor  pays  the  amount  due.    Hinck- 
ley V.  Pfister,  83  Wis.  64  (1892).   This 
case  holds  also   that  although  bonds 
are    issued    illegally,    being   given    in 
pledge  for  less  than  seventy-five  cents 
on    the    dollar,    yet   neither   the   com- 
pany, nor  an  officer,  nor  a  stockholder, 
can  maintain  an  action   for  the  sur- 
render and  cancellation  of  such  bonds, 
unless    they    tender    the    amount    for 
which   the   bonds   were   pledged,    the 
company  and  its  oflBcers  being  In  equal 
wrong  with  the  pledgee. 

2  Illinois  T.  &  S.  Bank  v.  Pacific 
Ry.,  117  Cal.  332  (1897).  A  corpora- 
tion may  pledge  its  unissued  bonds 
even  though  the  statute  proliibits  the 
issue  of  bonds  except  for  labor,  money 
or   property   actually   received.     Wll- 
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agreed  to  purchase  the  bonds  of  the  corporation  at  a  certain  price 
with  a  bonus  of  seventy-five  per  cent,  in  stock,  the  corporation  may 
pledge  the  bonds  and  assign  the  underwriting  agreement  to  the 
pledgee,  and  the  pledgee  in  order  to  enforce  the  underwriting  agree- 
ment may  compel  the  corporation  to  furnish  the  seventy-five  per  cent. 
in  stock  for  that  purpose.^  A  pledgee  of  bonds  from  the  corporation 
cannot  attack  another  pledge  of  bonds  to  the  president  to  secure  a 
debt  duo  the  president,  especially  where  the  former  took  the  bonds 
in  pledge  with  knowledge  of  the  pledge  to  the  president.-  A  pledgee 
is  not  entitled  to  past-due  coupons  wdiich  were  detached  from  the 
bonds  before  they  were  pledged,  even  though  such  coupons  are  en- 
titled to  payment  in  priority  to  the  bonds  themselves.^  A  bona  fide 
pledgee  of  bonds  is  protected  to  the  same  extent  that  bona  fide  pur- 
chasers are  protected.^     The  power  of  a  corporate  agent  to  sell  bonds 


liam  Firth  Co.  v.  South  Carolina,  etc. 
Co.,  122  Fed.  Rep.  569  (1903).  The 
New  York  statute  requiring  bonds  to 
be  issued  at  their  fair  valuation  does 
not  prevent  their  being  pledged  by 
the  corporation.  In  re  Waterloo,  etc. 
Co.,  134  Fed.  Rep.  345  (1904).  The 
constitutional  provision  that  bonds 
shall  be  issued  only  for  money  paid 
does  not  prevent  the  bonds  being 
pledged,  and  such  pledgee  on  fore- 
closure may  prove  up  the  par  value 
thereof,  the  amount  to  be  paid  him, 
liowever,  not  to  exceed  the  debt.  West- 
ern, etc.  Co.  V.  United  States,  etc.  Co., 
92  S.  W.  Rep.  986  (Tex.  1906).  Al- 
though a  corporation  pledges  $150,000 
unissued  bonds  to  secure  a  corporate 
debt  of  $"85,000,  yet  there  is  no  fic- 
titious i^sue  of  bonds.  Dexter  v.  Mc- 
Clellan,  116  Ala.  37  (1897).  The  cor- 
poration may  pledge  its  own  bonds, 
even  under  the  constitution  of  South 
Carolina,  whick  prohibits  the  issue  of 
bonds  except  for  labor,  money,  or 
property.  In  re  Goldville,  etc.  Co., 
118  Fed.  Rep.  892  (1902);  aff'd,  122 
Fed.  Rep.  569.    See  also  §  766,  infra. 

1  Kirkpatrick  v.  Eastern,  etc.  Co., 
135  Fed.  Rep.  146  (1904);  aff'd,  137 
Fed.  Rep.  387. 

2  Hook  V.  Ayers,  63  Fed.  Rep.  347 
(1894);  s.  c,  64  Fed.  Rep.  660. 

3  Rhawn  r.  Edge  Hill,  etc.  Co.,  201 
Pa.  St.  637   (1902). 
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4  The  pledgee  of  negotiable  bonds 
before  maturity,  and  without  notice  to 
him  of  any  defect  of  title,  as  collateral 
security  for  the  loan  of  money,  is 
entitled  to  hold  such  paper,  to  the 
extent  of  his  loan,  with  the  same  im- 
munities as  an  ordinary  holder  of 
commercial  paper  taken  by  purchase 
in  good  faith,  for  value,  and  before 
maturity;  and  it  is  not  material 
whether  the  evidence  of  the  principal 
debt  be  in  negotiable  form  or  not. 
Thomson-Houston  Elec.  Co.  v.  Capitol 
Elec.  Co.,  65  Fed.  Rep.  341  (1894). 
Where  the  cashier  of  a  bank  abstracts 
bonds  held  in  pledge  by  the  bank, 
and  pledges  them  for  his  own  pur- 
poses, and  his  administrator  pays  the 
debt  in  order  to  redeem  the  bonds, 
the  bank  may  claim  the  bonds  with- 
out repaying  what  the  administrator 
has  paid  out.  Rinaker  r.  Dollar,  etc. 
T.  Co.,  69  Atl.  Rep.  43  (Penn.  1908). 
Where  a  trust  company  has  orally 
agreed  to  hold  certain  bonds  for  de- 
livery in  accordance  with  certificates 
issued  by  another  company,  and  sub- 
sequently the  trust  company  loans 
money  to  such  other  company  and 
takes  such  bonds  as  security,  the 
holders  of  the  certificates  may  hold 
the  trust  company  liable  for  not  pro- 
tecting the  certificates.  Hubbard  r. 
Manhattan  Trust  Co.,  87  Fed.  Rep.  51 
(1898).  Where  the  trustee  of  a  mort- 
82 
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does  not  give  liim  power  to  pledge  thorn  oven  to  secure  corporate 
debts,  and  holders  nut  bona  jide  are  not  protected.'  A  pledgee  of 
bonds  and  coupons  may  collect  the  same  and  apply  tlic  jinjceeds  on 
the  debt."  A  pledgee  of  bonds  has  a  right  to  have  them  registered  in 
his  own  nanie.^  Even  though  a  corporation  when  it  mortgages  its 
mortgage  bonds  gives  an  option  to  the  mortgagee  to  purchase  the 
Ixjnds,  such  option  cannot  be  enforced,  because  a  mortgagee  is  not 
allowed  at  the  time  of  making  a  loan  to  contract  for  the  purchase  of 
mortgaged  property.  The  rule  is  different  w'here  a  day  or  more  in- 
tervenes between  the  two  contracts.'* 

Where  the  company  pledges  its  owoi  bonds  they  may  be  sold  upon 
notice  to  pay  the  debt,  the  same  as  shares  of  stock,  even  though  the 
bonds  are  promises  to  pay  and  the  sale  has  been  enjoined  in  another 
state,^  A  holder  of  collateral  may  enforce  his  claim  in  the  ordinary 
way  by  judgment  and  execution  against  the  debtor  w'ithout  any 
deduction  for  his  collateral.®  He  cannot  be  enjoined  from  selling 
the  same,  although  dissolution  proceedings  are  pending.'^  Parties 
holding  bonds  as  collateral  to  corporate  debts  cannot  be  enjoined 
from  selling  them  out  during  a  voluntary  dissolution.^      The  ap- 


gage,  the   day  after  the  mortgage   is 
executed,   accepts  some  of   the   mort- 
gage bonds  from  the  secretary  as  col- 
lateral security  for  a  personal  loan  to 
the  secretary,   and   it  transpires  that 
such   pledge  was   in   breach   of  trust 
by   the   secretary,   the   trustee   is  not 
protected  as  a  pledgee.     Buffalo,  etc. 
Co.  t\  Medina,  etc.  Co.,  162  N.  Y.  67 
(1900).     A  pledge  of  bonds  to  secure 
an  antecedent  debt  does  not  make  the 
pledgee  a  hona  fide  holder  under  the 
New    York    decisions.      Duncomb     v. 
New  York,  etc.  R.  R.,   84   N.   Y.   190, 
204    (1881).     Pledgees  of  bonds  from 
the  corporation  are  not  bona  fide  hold- 
ers "where  their  debts  were  past  due 
at  the  time  of  the  pledge.     Moore  r. 
Ensley,    112    Ala.    228    (1896).      This 
decision    is    in    accordance    with    the 
New   York   decisions,   but  is  not  the 
general  law  of  the  land.     The  right 
of  a  corporation  mortgagor  to  pay  off 
its   mortgage   cannot  be   defeated   by 
the  fact  that  it  has  pledged  some  of 
the  bonds   and   given   to  the   pledgee 
an  option  to  purchase  all  of  the  bonds, 
full   payment   by   the   pledgee   of  the 
amount  borrowed  with  interest  being 


tendered.  Any  other  construction 
would  be  an  illegal  clog  on  the  equity 
of  redemption.  Jarrah,  etc.  Corp.  r. 
Samuel,  87  L.  T.  Rep.  44  (1902)  ;  aff'd. 
88  L.  T.  Rep.  106. 

1  Shaw  I'.  Saranac  Horse  Nail  Co., 
144  N.  Y.  220  (1894).  See  also  §  474, 
supra. 

2  Ritchie  V.  McMullen,  79  Fed.  Rep. 
522,  551    (1897). 

3  Ritchie  V.  Burke,  109  Fed.  Rep.  16 
(1901). 

4  Samuel  v.  Jarrah,  etc.  Corp.  Ltd., 
[1904]  A.  C.  323. 

5  Union  Cattle  Co.  v.  International 
Trust  Co.,  149  Mass.  492  (1889).  hold- 
ing, however,  that  a  sale  by  a  pledgee 
after  insolvency  proceedings  are  com- 
menced gives  the  purchaser  none  ex- 
cept equitable  rights.  Cf.  Jerome  t\ 
McCarter,  94  U.  S.  734,  739  (1876). 

G  Chemical  Nat.  Bank  r.  Armstrong. 
59  Fed.  Rep.  372  (1893);  Lewis  i'. 
United  States,  92  U.  S.  618  (1S75). 
See  also  §  476,  supra. 

7  Matter  of  Binghamton  Gen.  El. 
Co.,  143  N.  Y.  261  (1894). 

s  Re  Binghamton  Gen.  Elec.  Co.,  143 
N.  Y.  261    (1894).     A  corporate  cred- 
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pointment  of  a  receiver  does  not  affect  the  rights  of  a  pledgee  from 
the  corporation,  prior  to  such  appointment.  The  pledgee  may  sell.^ 
Where  an  Oregon  corporation  pledges  its  bonds  in  California  to 
secure  notes  payable  in  California,  the  law  of  California  applies  as 
to  the  mode  of  selling  such  bonds  on  default  of  the  pledgor.-  A 
pledgee  of  bonds  who  buys  them  in  at  his  own  sale  as  pledgee  still 
holds  them  in  pledge.^  Where  stock  is  deposited  with  one  trust 
company  as  additional  security  for  a  mortgage  given  to  another  trust 
company,  and  upon  default  the  former  company  refuses  to  deliver 
the  stock,  and  the  latter  trust  company. then  commences  a  suit  in 
equity  to  compel  the  former  trust  company  to  deliver  the  stock,  and 
during  that  suit  the  stock  declines  in  value,  a  bondholder  secured 
by  such  mortgage  cannot  hold  liable  the  trust  company  holding 
the  stock  on  account  of  the  decline  in  value,  inasmuch  as  the  suit 
in  equity  determined  all  questions,  including  the  amount  of  damage.* 


itor  who  takes  negotiable  corporate 
bonds  as  collateral  security,  and  then 
sells  the  bonds  to  himself  for  a  nom- 
inal consideration,  cannot,  under  the 
Connecticut  statutes,  file  a  claim  for 


payment  must   deliver  up   the  bonds 
for  cancellation.     Knickerbocker,  etc. 
Co.  V.  Penacook,  etc.  Co.,  100  Fed.  Rep. 
814  (1900).    See  also  §  479,  supra. 
4  Bracken  v.  Atlantic  T.  Co.,  167  N. 


the  par  value  of  the  bonds  and  also    Y.   510    (1901).     Where  trustees  hold 
for  his   claim,  less  the  amount  real- 
ized at  the  sale,  the  bonds  not  being 
secured    by    mortgage.     Re   Waddell- 
Entz  Co.,  67  Conn.  324  (1896). 

1  Guaranty  Trust  Co.  v.  Galveston 
City  R.  R.,  87  Fed.  Rep.  813  (1898); 
National,  etc.  Bank  v.  Benbrook,  etc. 
Co.,  27  S.  W.  Rep.  297  (Tex.  1894). 
A  trust  company  as  pledgee  of  second- 
mortgage  bonds  may  sell  them  on  no- 
tice,   even    though    it    is    the    trustee 


stock  as  security  for  various  debts 
of  various  parties,  the  stock  to  be 
sold  if  the  debts  are  not  paid,  it  is 
illegal  for  one  of  the  trustees  to  re- 
sign and  for  the  remaining  trustees 
to  sell  the  stock  in  a  way  calculated 
not  to  bring  its  full  value,  and  for 
the  resigning  trustee  to  purchase  the 
same  at  a  very  low  price  for  the  bene- 
fit of  himself  and  the  other  trustees. 
The  sale  will  be  set  aside.     Jenkins 


of  the  first  mortgage  and  even  though    v.  Hammerschlag,  38  N.  Y.  App.  Div. 


a  receiver  is  in  charge.  Guaranty 
Trust  Co.  V.  Galveston  City  R.  R.,  87 
Fed.  Rep.  813  (1898). 

2  Morris,  etc.  v.  East  Side  Ry.,  104 
Fed.  Rep.  409  (1900),  rev'g  95  Fed. 
Rep.  13. 

3  Duncomb  v.  N.  Y.,  etc.  R.  R.,  84 
N.  Y.  190,  204  (1881).  Where  the 
trustee  of  a  mortgage  loans  money  to 


209  (1899).  Where  a  corporation 
owns  all  of  its  bonds  excepting  a  few 
held  by  one  holder,  such  bonds  being 
secured  by  a  pledge  of  securities,  and 
requests  the  trustee  holding  the  secur- 
ities to  sell  the  same,  which  the  trus- 
tee does  at  an  insufficient  price,  the 
corporation  itself  being  the  buyer,  and 
the    single    outside   holder   of    bonds 


the  mortgagor  and  takes  part  of  the  not  being  notified  in  time  to  protect 

bonds   as    security,    and   then   at  The  his    interests,    he   may   either    follow 

request    of    the    mortgagor    sells    the  his  securities  or  may  hold   the  trus- 

bonds  at  public  sale  and  buys  them  tee  liable.     And  even  though  he  ac- 

in,   it   cannot   enforce   the   bonds   for  cepted  a  small  sum  in  settlement  from 

their    full    amount,    but    only   to    the  the  trustee,  yet  if  that  settlement  was 

extent  of  the  debt  secured,  and  upon  caused    by    misrepresentations    as    to 
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A  creditor  of  a  corporation  who  holds  collateral  security  for  his  debt 
cannot  be  compelled  to  exhaust  such  security  bafore  resorting  to  the 
general  assets  of  the  corporation  for  payment.^  Where  a  corporate 
creditor  has  collateral  security  he  may  participate  in  the  corporate 
assets  as  though  he  had  no  security,  and  afterwards  realize  what 
he  can  from  tlie  security,  except  that  any  surplus  over  and  above 
his  claim  must,  of  course,  be  paid  over  to  the  representative  of  the 
insolvent  corporation.^ 


the  value  of  the  securities,  he  is  not 
bound  by  them.  Other  holders  of  the 
bonds  who  have  turned  them  in  to  the 
corporation  on  an  agreement  to  take 
an  exchange  of  new  bonds  secured 
by  the  same  securities  will  also  be 
allowed  to  participate  the  same  as  the 
bondholder  who  did  not  turn  in  his 
bonds.  Anthony  r.  Campbell,  112  Fed. 
Rep.  212  (1901).  Where  bonds  are 
deposited  with  the  trust  company  to 
secure  a  loan  from  the  latter  under 
an  agreement  by  which  the  pledgor 
might  sell  the  bonds  and  apply  the 
proceeds  on  the  loan,  a  misrepresenta- 
tion by  a  clerk  of  the  trust  company 
to  a  purchaser  that  the  bonds  were 
first-mortgage  bonds  may  render  the 
trust  company  liable.  Polhemus  v. 
Holland  T.  Co.,  61  N.  J.  Eq.  654 
(1900).     See  also  §317,  supra. 

1  Doe  V.  Northwestern  Coal,  etc.  Co., 
78  Fed.  Rep.  62  (1896).  See  also 
§  476,  supra.  It  there  are  two  pledgees 
of  bonds  from  the  corporation,  and 
after  one  is  paid  in  full  from  the  pur- 
chase price  on  foreclosure  sale  there 
remains  a  surplus,  such  surplus  may 
be  applied  to  the  debt  of  the  other 
pledgee.  Georgetown  Water  Co.  v.  Fi- 
delity, etc.  Co.,  117  Ky.  325   (1904). 

2  A  secured  creditor  of  an  insolv- 
ent national  bank  may  prove  and  re- 
ceive dividends  upon  the  face  of  his 
claim  as  it  stood  at  the  time  of  the 
declaration  of  insolvency,  without 
crediting  either  his  collaterals,  or  col- 
lections made  therefrom  after  such 
declaration,  subject  always  to  the  pro- 
viso that  dividends  must  cease  when, 
from  them  and  from  collaterals  real- 
iziid,  the  claim  has  been  paid  in  full. 


Merrill  v.  National  Bank,  etc.,  173  U. 
S.  131  (1899).  The  pledgee  may  par- 
ticipate in  the  general  fund  as  though 
he  had  no  security.  Harrigan  v.  Gil- 
christ, 121  Wis.  127  (1904).  A  pledgee 
of  bonds  in  participating  in  the  dis- 
tribution of  the  proceeds  realized  at 
foreclosure  sale  is  not  limited  to  an 
amount  of  bonds  equal  to  the  debt 
secured,  but  is  entitled  to  "prove  all 
the  bonds  and  receive  a  dividend 
thereon  to  an  amount  not  exceeding 
the  amount  of  the  debts  for  which 
they  were  held  as  collateral."  Dun- 
comb  V.  N.  Y.  etc.  R.  R.,  84  N.  Y. 
190,  206  (1881);  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.  Rep.  47 
(1893);  rev'd  on  another  point  in 
Marbury  v.  Kentucky,  etc.  Co.,  62  Fed. 
Rep.  335  (1894).  See  also  §  476,  swpra. 
A  creditor  of  an  insolvent  national 
bank  is  entitled  to  prove  the  whole 
amount  of  the  claims  against  it  held 
by  him,  without  reference  to  the  col- 
lateral held  to  secure  such  claims. 
Merrill  r.  First  Nat.  Bank,  75  Fed. 
Rep.  148  (1896).  Although  a  creditor 
of  a  corporation  holds  collateral  se- 
curity, nevertheless,  upon  the  insolv- 
ency of  the  corporation,  he  may  par- 
ticipate in  the  assets  as  though  he  did 
not  have  the  collateral  security,  and 
may  realize  and  apply  the  collateral 
security  in  addition  to  his  proportion- 
ate part  of  the  assets,  to  the  extent, 
however,  only  of  the  full  amount  of 
his  debt.  Chemical  Nat.  Bank  r.  Arm- 
strong, 59  Fed.  Rep.  372  (1893).  A 
pledgee  of  bonds  from  the  corporation 
is  entitled  to  full  dividends  upon  the 
foreclosure  of  the  mortgage  until  the 
amount  due  on  the  pledge   has  been 
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A  mechanic's  lien  on  the  plant  of  a  gas  company  may  he  waived 
hy  taking  honds  of  the  company  as  collateral  security,  where  the 


fully  paid.  Cochran  r.  Anglo-Amer-  of  the  security.  Re  Waddell-Entz  Co., 
ican,  etc.  Co.,  69  Hun,  168  (18y3).  The  67  Conn.  324  (1896).  Under  the 
fact  that  a  creditor's  claim  is  secured  statutes  of  Connecticut  a  pledgee  is 
by  mortgage  or  otherwise  does  not  limited  to  a  dividend  on  the  unpaid 
affect  his  right  to  prove  for  the  full  portion  of  his  claim  unless  he  waives 
amount  of  the  claim,  nor  does  the  his  security  altogether.  In  re  Greeley 
fact  that  he  has  realized  part  thereof  &  Co.,  70  Conn.  494  (1898).  Where  a 
out  of  the  collateral,  since  the  date  corporation  assumes  a  mortgage  and 
of  the  receivership;  but  in  the  latter  then  becomes  insolvent,  the  mortgagor 
case  he  is  entitled  to  dividends  only  is  entitled  to  a  dividend  from  its  as- 
until  the  balance  of  his  debt  is  satis-  sets  on  the  whole  mortgage  debt  exist- 
fied.  New  York  Security,  etc.  Co.  v.  ing  at  the  time  of  such  assumption, 
Lombard  Inv.  Co.,  73  Fed.  Rep.  537  even  though  the  mortgagor  has  fore- 
(1896).  Mortgage  bondholders  may  closed  and  realized  a  part  of  the  debt, 
file  their  claims  as  general  creditors  Matter  of  Simpson,  36  N.  Y.  App.  Div. 
in  addition  to  realizing  what  they  can  562  (1899);  aff'd,  158  N.  Y.  720.  A 
from  their  mortgage.  A  pledgee  of  pledgee  of  bonds  from  the  corporation 
mortgage  bonds  from  the  corporation  itself  is  entitled  to  full  dividends  from 
itself,  after  realizing  what  he  can  from  the  general  funds  of  the  corporation 
the  bonds,  may  file  a  claim  as  a  gen-  upon  its  insolvency  in  addition  to  the 
eral  creditor,  not  as  a  bondholder,  special  dividend  upon  the  bonds  so 
but  on  his  original  claim.  Pattberg  pledged.  Matter  of  Snyder,  29  N.  Y. 
V.  Lewis,  etc.  Bros.,  55  N.  J.  Eq.  604  Misc.  Rep.  1  (1899). 
(1897).  Where  a  corporation  has  It  has  been  held  that  where  the 
given  bonds  as  collateral  security  for  company  pledges  its  bonds,  the  pledgee 
certain  debts,  the  assets  of  the  cor-  can  prove  up  against  general  assets 
poration  upon  insolvency  should  be  his  debt  only  and  not  the  par  value 
marshaled,  the  bonds  being  estimated  of  the  bonds.  Re  Blakely,  etc.  Co., 
at  their  true  value,  and  the  creditor  L.  R.  8  Eq.  244  (1869);  Newport,  etc. 
allowed  to  pro-rate  with  unsecured  Co.  r.  Douglass,  12  Bush  (Ky.),  673 
creditors  upon  at  least  the  balance  (1877).  The  bonds  of  a  corporation 
of  his  claim.  Lowry  Banking  Co.  v.  not  secured  by  mortgage,  when  given 
Empire  Lumber  Co.,  91  Ga.  624  (1893).  as  collateral  security  for  the  debt  of 
In  Nebraska,  the  court,  after  review-  the  company,  do  not  entitle  the  cred- 
ing  the  conflicting  rules  in  different  iter  to  any  greater  dividend  in  the 
states,  held  that,  where  a  creditor  held  assets  of  the  company,  upon  its  in- 
collateral,  he  must  deduct  from  his  solvency  and  winding  up,  than  he 
claim  all  that  he  realizes  from  the  would  have  if  he  did  not  hold  such 
collateral  before  he  can  get  a  divi-  collateral  security.  International  Trust 
dend,  and  must  also  deliver  up  his  Co.  v.  Union  Cattle  Co.,  3  Wyo.  803 
collateral  to  the  receiver.  State  v.  (1892).  The  weight  of  authority 
Nebraska  Sav.  Bank,  40  Neb.  342  holds,  however,  that  mortgage  bonds 
(1894).  Under  the  Connecticut  issued  as  collateral  security  have  the 
statutes  an  insolvent  corporation  is  right  to  participate  in  the  benefits  of 
placed  in  a  receiver's  hands  for  the  the  foreclosure  to  the  extent  of  their 
benefit  of  all  creditors,  and  a  person  par  value.  Duncomb  v.  New  York, 
holding  security  must  stand  on  his  etc.  R.  R.,  84  N.  Y.  190  (1881);  Peck 
security  or  else  come  in  only  for  the  v.  New  York,  etc.  Ry.,  85  N.  Y.  246 
excess  of  his  claim  above  the  value  (1881);   Re  Regents',  etc.  Co.,  L.  R. 
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bonds  recite  that  they  are  a  first  mortgage.*  The  fact  that  tlie 
bonds  i)ledged  by  the  corporation  sell  for  very  littlo  at  a  pledgee's 
sale  does  not  invalidate  the  sale.^  But  any  fraud  whereby  the  bijnds 
are  purposely  sacrificed  will  invalidate  the  sale.-**  Purchasers  of 
bonds  at  a  plc<lgee's  sale,  though  the  pledge  was  by  the  company 
itself,  and  the  price  at  such  sale  very  low,  may  enforce  such  b<jnd3 
at  their  par  value."*  Where  bonds  are  issued  by  a  corporation  to  a 
director  or  officer  for  a  certain  purpose,  he  cannot  retain  them  on 
the  ground  that  the  company  owes  him  money ;  °  and  where  a  cor- 
poration delivers  bonds  to  a  creditor  to  sell  and  apply  on  his  debt, 
the  bonds  are  good  though  he  fraudulently  disposes  of  them,*^  Where 
bonds  are  deposited  as  collateral  security  to  notes,  and  before  the 
notes  are  due  the  bonds  are  stamped  on  their  face  as  subordinate  to 
a  junior  lien,  the  indorsers  of  the  notes  are  released.'^  A  pledge 
of  bonds  by  one  person  to  another  is  similar  to  a  pledge  of  stock, 
a  subject  which  is  fully  considered  elsewhere.^  A  sale  of  bonds  as 
collateral  security,  in  violation  of  an  agreement  as  to  the  notice  to 
be  given,  does  not  release  a  surety  on  the  note  secured  by  the  bonds, 
but  discharges  him  only  to  the  extent  of  the  actual  value  of  the 

3  Ch.  D.   411    (1875);    Jerome  r.  Mc-  v.  Woodbridge,  etc.  Co.,  86  Fed.  Rep. 

Carter,  94  U.  S.  734,  740  (1876) ;  Third  975    (1897). 

Nat.  Bank  r.  Eastern  R.  R.,  122  Mass.  5  Greenville  Gas  Co.  v.  Reis,  54  Ohio 

240    (1877);    Morton   v.   New  Orleans,  St.  549    (1896). 

etc.  Ry.,  79  Ala.  590   (1885).     In  fore-  6  Persse  v.  Atlantic,  etc.  Tunnel  Co., 

closure  the  pledgee  of  bonds  from  the  5  Colo.  App.  117    (1894). 

corporation  is  the  owner  to  the  extent  7  Nassau  Bank  v.  Campbell,  74  Hun, 

of  his  loan.     Hayden  r.  Lincoln  City  616   (1893);  reversed  on  a  question  of 

Elect.  Ry.,  43  Neb.  680    (1895).     See  evidence  in  147  N.  Y.  694. 

also  §  476,  supra,  and  70  Atl.  Rep.  319.  s  See  ch.  XXVI,  supra.     Bona  fide 

1  Bristol,  etc.  Co.  v.  Bristol  Gas,  etc.  pledgees  have  the  same  rights  as  a 
Co.,  99  Tenn.  371   (1897).  hona  fide  purchaser  to  the  extent  of 

2  Wheelwright  r.  St.  Louis,  etc.  their  pledge.  Allen  v.  Dallas,  etc.  R. 
Transp.  Co.,  56  Fed.  Rep.  164  (1893).  R.,  3  Woods,  316  (1878);  s.  c.  1  Fed. 
See  also  §  850,  infra.  Cas.   465.     Where  a  bank  receives  a 

3  James  v.  Railroad  Co.,  6  Wall.  752  pledge  of  bonds  in  good  faith  its  title 
(1867).  See  Minneapolis  T.  Co.  r.  Me-  is  good,  although  it  advanced  money 
nage,  73  Minn.  441  (1898);  also  §  766,  on  the  bonds  by  certifying  checks, 
infra.  contrary  to  the  national  banking  act. 

4  Jerome  v.  McCarter,  94  U.  S.  734  Thompson  v.  St.  Nicholas  Nat.  Bank, 
(1876).  The  purchaser  of  bonds  at  146  U.  S.  240  (1S92).  A  pledgee  of 
a  pledgee's  sale  may  enforce  such  bonds  from  an  individual  pledgor  may 
bonds  for  their  full  par  value.  Wade  prove  the  entire  amount  of  the  col- 
r.  Chicago,  etc.  R.  R.,  149  U.  S.  327  laterals,  but  can  recover  no  surplus 
(1893).  Where  the  pledgee  sells  bonds  over  and  above  the  amount  of  his 
held  as  collateral  and  buys  them  in,  debt  or  advances  with  proper  costs  of 
he  may  enforce  them  for  their  full  suit.  The  pledgor  talces  the  re- 
par  value  instead  of  to  the  extent  mainder.  Morton  /\  New  Orleans,  etc. 
of  only  his  claim.    Atlantic  Trust  Co.  Ry.,  79  Ala.  590  (1SS5). 
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bonds.^  Where  a  pledgee's  debt  has  really  been  paid  and  yet  he 
retains  the  stock,  and  by  reason  thereof  the  pledgor  is  unable  to  enter 
a  reorganization,  the  pledgor  may  recover  the  actual  damages  sus- 
tained by  him,  but  such  value  must  be  shown  by  him ;  otherwise 
it  will  be  inferred  that  it  had  little  or  no  value.^  A  pledgee  of  bonds 
is  bound  to  exercise  due  diligence  in  collecting  the  same  and  is  en- 
titled to  be  reimbursed  for  his  expense,  including  attorney's  fees.^ 
A  pledgee  of  bonds  may  agree  that  upon  a  reorganization  their  pro- 
portionate part  of  the  expense  shall  be  a  lien  on  such  bonds.'*  The 
question  of  the  ownership  of  bonds  as  between  a  pledgor  and  pledgee 
and  subsequent  holders  cannot  be  contested  in  the  foreclosure  of  the 
mortgage  securing  the  same  prior  to  the  decree,  but  on  the  distri- 
bution of  the  proceeds  of  the  foreclosure  sale  that  question  can  then 
be  litigated.^ 

§764.  Forged  bonds  —  Priorities  among  bonds  —  Incomplete 
bonds — References  to  the  mortgage—  Variance  between  bond  and 
mortgage — Purposes  of  the  issue — Certification  and  registration 
of  bonds. — If  any  material  part  of  a  bond  is  forged  the  bond  is 
void.^  An  alteration  of  the  number,  however,  is  immaterial  and 
does  not  affect  the  bond  itself.'^     The  bonds  may  be  incomplete,  in 

1  Vose  V.  Florida  R.  R.,  50  N.  Y.  369  cate  by  the  trustee  are  invalid  and 
(1872).  void,  and  not  enforceable.     A  consoli- 

2  Griggs  V.  Day,  158  N.  Y.  1  (1899).  dated  road  is  not  liable  therefor.  Maas 
The  preceding  case  arose  out  of  a  con-  r.  Missouri,  etc.  Ry.,  83  N.  Y.  223 
troversy  between  a  contractor  and  the  (1880).  See  also  §§365-370,  supra. 
chief  stockholder  and  promoter  who  But  it  is  no  defense  to  an  action  on 
advanced  money.  As  to  the  rights  and  coupons  that  certain  forged  bonds  are 
duties  of  a  pledgee  on  a  reorganiza-  out.  Wood  v.  Consolidated,  etc.  Co., 
tion,  see  also  Griggs  v.  Day,  21  N.  Y.  36  Fed.  Rep.  538    (1888). 

App.  Div.  442  (1897),  reversed  in  158  7  In  State  r.  Cobb,  64  Ala.  127,  158 

N.  Y.  1    (1899);    s.  c,  136  N.  Y.  152,  (1879),  the  court  said:    "The  change 

162   (1892).    A  pledgor  of  bonds  may  or  mutilation  of  the  number  would  be 

take  part  in  the  purchase  at  the  re-  a    mere    change    or   mutilation   of    a 

organization  without  any  obligations  mark,  placed  upon  the  bond,  it  may 

towards  the  pledgee  as  to  such  pur-  be,  by  the  maker,  or  the  indorser,  or 

chase.     Brown  v.  Anderson,   104   Ga.  it  may  be  by  any  holder,  for  the  con- 

30    (1898).     See  also  Field  v.  Sibley,  venience  and  protection  of  the  one  o^ 

74   N.  Y.  App.  Div.  81    (1902);   aff'd,  the  other."  The  alteration  of  the  num- 

174  N.  Y.  514.  ber  on   a  bond   does  not   destroy  its 

3  Hanover,  etc.  Bank  v.  Brown,  53  negotiability,  and  a  l)07ia  fide  pur- 
S.  W.  Rep.  206    (Tenn.  1899).  chaser  of  it  from  a  thief  is  protected. 

4  Field  V.  Sibley,  74  N.  Y.  App.  Div.  The  number  is  merely  for  convenience 
81  (1902);  aff'd,  174  N.  Y.  514.  in  identifying  the  bond,  the  same  as 

5  Sioux  City,  etc.  Ry.  v.  Manhattan  the  private  mark  of  the  owner  upon 
T.  Co.,  92  Fed.  Rep.  428  (1899).  it  would  be.     Commonwealth  v.  Emi- 

6  Bonds  containing  a  forged  seal  of  grant,  etc.  Bank,  98  Mass.  12  (1867), 
the  corporation  and  a  forged  certifl-  citing  Smith  v.  111.  etc.  R.  R.   (N.  Y. 
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that  the  payee  or  place  of  payment  may  be  omitted.  In  such  cases 
the  validity  and  enforceability  of  the  bond  de^xind  on.  the  extent 
of  the  omission  and  the  facts  connected  with  the  case.^ 

Where  the  treasurer  of  a  charitable  corporation  forges  a  resolution 
of  the  board  of  trustees  authorizing  him  to  sell  bonds  registered  in 
the  name  of  the  corporation,  and  he  executes  fraudulently  a  power  of 
attorney  from  the  corporation  to  him  as  treasurer  to  make  such  sale, 
the  corporation  which  issued  the  bonds  and  then  allowed  a  transfer 
on  such  forged  resolution  is  liable  to  the  charitable  corporation  for  so 
doing.  The  charitable  corporation  may  hold  liable  a  broker  who 
witnessed  the  power  of  attorney  even  in  good  faith.  If  the  corpo- 
ration which  issued  and  registered  the  bonds  is  held  liable  it  has  re- 
course against  the  broker  by  reason  of  the  stock  exchange  rules  which 
renders  liable  a  broker  who  witnessed  signatures  to  transfers  of  stock 
or  bonds. ^ 

A  registered  municipal  bond  with  coupons  attached  is  negotiable, 
where  the  name  of  the  payee  is  left  blank  on  the  face  of  the  bond, 
even  though  in  books  kept  for  that  purpose  the  name  of  the  regis- 
tered owmer  is  entered ;  hence  a  purchaser  in  good  faith  of  such  a 


Super.  Ct.).  To  same  effect,  Elizabeth 
V.  Force,  29  N.  J.  Eq.  587  (1878); 
Birdsall  v.  Russell,  29  N.  Y.  220 
(1864).  Even  though  the  thief  of 
negotiable  railroad  bonds  changes  the 
numbers  on  the  bonds,  yet  the  ioyia 
fide  purchaser  is"  protected.  Such  an 
alteration  is  an  immaterial  one.  Wy- 
lie  V.  Missouri  Pac.  Ry.,  41  Fed.  Rep. 
623  (1890). 

1  Railroad  bonds  may  be  negotiable 
though  payable  to  a  blank  person. 
White  r.  Vermont,  etc.  R.  R.,  21  How. 
575  (1858).  Although  the  name  of 
the  payee  is  left  blank  in  a  debenture, 
yet  if  there  is  a  corporate  Contract 
to  deliver  debentures  to  the  holder  of 
them,  they  are  enforceable.  Davis  v. 
Martin,  [1894]  3  Ch.  181.  A  bond 
incomplete  in  that  the  payee  is  left 
blank  may  be  filled  in  by  any  holder 
and  sued  upon  by  him,  where  the 
proceeds  from  the  sale  thereof  went 
to  the  company  and  the  legislature 
has  ratified  the  bond.  Chapin  r.  Ver- 
mont, etc.  R.  R.,  74  Mass.  575  (1857) ; 
Hubbard  v.  New  York.  etc.  R.  R.,  36 
Barb.  286  (1862).  Where  in  a  rail- 
road  bond   the   place   of  payment   is 


left  blank,  with  power  to  the  presi- 
dent to  fill  it  in,  until  so  filled  in  the 
bond  is  not  negotiable,  and  a  thief 
can  give  no  title  to  a  purchaser.  Led- 
wich  V.  McKim,  53  N.  Y.  307  (1873). 
Where  the  place  of  payment  is  left 
blank,  with  authority  to  the  president 
to  fill  it  in,  but  he  does  not  fill  it  in, 
and  the  bonds  are  stolen  from  the 
company,  they  are  not  negotiable. 
Jackson  r.  Vicksburg,  etc.  R.  R.,  2 
Woods,  141  (1876);  s.  c,  13  Fed.  Cas. 
257.  Where  the  bonds  state  that  the 
president  is  authorized  to  fix  the  place 
of  payment,  and  the  bonds  are  stolen 
from  the  company  before  he  does  so, 
they  are  not  negotiable  nor  collectible. 
Parsons  v.  Jackson,  99  U.  S.  434 
(1878).  In  the  case  of  a  note  by  a 
firm  the  date  may  be  filled  in  by  any 
holder.  Michigan  Bank  r.  Eldred.  9 
Wall.  544  (1869).  Municipal  bonds 
payable  "to  ,  his  executors,  ad- 
ministrators, and  assigns,"  are  nego- 
tiable. Dutchess  County  Ins.  Co.  r. 
Hachfield.  1  Hun,  675   (1874). 

2  Clarkson    Home    v.   Missouri,   etc. 
R.  R.,  182  N.  Y.  47   (1905). 
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bond  is  protected,  although  the  bond  was  stolen.  A  bona  fide  pledgee 
is  likewise  protected.-^ 

\Miere  the  bonds  are  stolen  before  the  trustee's  certificate  is  at- 
tached, such  certificate  being  required  by  the  terms  of  the  bond,  the 
bonds  are  void  absolutely,  and  there  can  be  no  ho7ia  fide  purchaser 
of  them.-  This  question,  however,  as  well  as  that  of  registration  of 
bonds,  is  considered  elsewhere.^  Where  bonds  must  be  approved  by 
a  state  commissioner  before  being  issued,  notes  convertible  into  such 
bonds  upon  such  approval  are  not  a  lien  as  they  would  be  if  the  bonds 
themselves  had  been  issued.'*  The  holders  of  mortgage  bonds  cannot 
claim  the  right  to  exchange  the  same  for  new  bonds,  even  though  the 
mortgage  securing  the  new  bonds  provides  for  such  exchange.^  Cou- 
pons detached  from  the  bond  before  the  bond  is  certified  by  the  trus- 
tee as  required  by  its  terms  are  not  entitled  to  the  benefit  of  the 
mortgage.^ 

The  vendor  of  bonds  does  not  impliedly  warrant  that  they  were 
legally  issued,"^  nor  does  he  guarantee  payment.^  The  numbers  on 
the  bonds  do  not  give  one  bond  any  priority  as  against  other  bonds.^ 
Even  though  a  mortgage  is  partly  a  purchase  money  mortgage  in 
that  some  of  the  bonds  are  issued  in  payment  for  a  railroad  which 
comes  under  the  mortgage,  yet  the  holders  of  such  bonds  are  not  en- 

1  Manhattan  Sav.  Inst.  v.  N.  Y.,  etc.    ton  El.  Co.,  170  N.  Y.  68   (1902),  aff'g 
Bank,  170  N.  Y.  58    (1902).     See  also     62  App.  Div.  299. 

§§  815,  816,  infra.  ^  Otis  r.  Cullum,  92  U.  S.  447  (1875). 

2  Maas  V.  Missouri,  etc.  Ry.,  83  N.    See  also  §  366,  supra. 

Y.  223  (1880).    Where  a  certificate  of  s  Ketchum  r.  Duncan,  96  U.  S.  659 

stock  provides  on  its  face  that  it  must  (1877). 

be  signed  by  a  transfer  agent  the  cor-  »  "The  bonds  all  bear  the  same  date, 

poration  is  not  liable  on  a  certificate  and  fall  due  on  the  same  day.    Bond 

to   which    the    transfer   agent's   name  number  one  has  therefore   no  advan- 

had  been   forged   by   an   employee  of  tage    over    any    other    bond,    and    no 

the   corporation.     Dollar,    etc.    Co.   v.  presumptions   are   to   be   indulged    in 

Pittsburg,    etc.    Co.,    213    Pa.    St.    307  its  favor."     Stanton  v.  Alabama,  etc. 

(1906).     Municipal   bonds  stolen  and  R.  R.,  i  Woods,  523    (1875);    s.  c,  22 

negotiated    before    they    were   legally  Fed.  Cas.  1070.     The  fact  that  bonds 

issued  by  the  municipality  are  void,  are  numbered  does  not  give  priority 

and  even  a  hona  fide  purchaser  cannot  in    payment    to    one    bondholder    as 

enforce  them.  Germania  Savings  Bank  against    another.     Commonwealth    v. 

V.    Suspension    Bridge,    73    Hun,    590  Susquehanna,   etc.  R.  R.,   122   Pa.   St. 

(1393).  306,  321    (1888).     As  to  the  numbers 

3  §§  814,  815,  infra.  of  the   shares   in   England,  the  court 

4  Augusta  T.  Co.  v.  Federal  T.  Co.,  said,  in  Inds  case,  L.  R.  7  Ch.  485, 
153  Fed.  Rep.  157   (1907).  "the  numbers  of  the  shares  are  simply 

5  Morse  r.  Chicago,  etc.  R.  R.,  84  directory  for  the  purposes  of  enabling 
N.  Y.  App.  Div.  406   (1903).  the  title  of  particular  persons  to  be 

a  Holland  T.  Co.  v.  Thomson-Hous-    traced." 
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titled  to  priority  over  the  other  bonds.^  Xor  docs  the  fact  that  thev 
were  issued  at  dilferent  times  give  any  prior  right  to  payment  of 
those  first  issued.^  All  the  bonds  are  conclusively  presumed  to  have 
been  issued  at  their  date.^  A  mortgage  deed  of  trust  is  a  lien  from 
the  date  of  its  record,  even  though  the  bonds  are  not  issued  until 
after  other  liens  have  attached."*  All  outstanding  bonds  in  bona  fide 
hands  arc  conclusively  presumed  to  have  been  issued  on  the  date  of 
the  recording  of  the  mortgage.'^     The  bonds  sliouM  be  of  the  sanio 


1  Murray  r.  Farmville,  etc.  R.  R., 
101  Va.  262  (1903). 

2  There  is  no  priority  of  one  bond 
over  another  by  reason  of  some  being 
issued  later  than  others.  The  lien  of 
the  bond  dates  from  the  recording  of 
the  mortgage.  City  of  Lincoln  r.  Lin- 
coln St.  Ry.,  67  Neb.  469  (1903); 
Reed's  Appeal,  122  Pa.  St.  565  (1888). 
Each  bond  shares  pro  rata  in  the  dis- 
tribution. Hodge's  Appeal,  84  Pa.  St. 
359  (1877).  See  also  §881,  infra,  on 
the  subject  of  distribution.  In  Cape 
Colony,  bonds  secured  by  mortgage 
have  a  preference  only  from  the  date 
when  they  are  issued,  and  not  from 
the  date  of  the  mortgage.  Standard, 
etc.  r.  Heydenrych,  97  L.  T.  Rep.  148 
(1907). 

3  The  purchasers  of  'bonds  bearing 
the  same  date  as  the  mortgage  may 
rely  on  the  fact  that  they  were  made 
and  issued  simultaneously,  and  that 
there  was  no  intervening  time  for  the 
liens  of  material-men  to  attach.  Nel- 
son V.  Iowa,  etc.  R.  R.,  8  Am.  Ry.  Rep. 
82  (Iowa,  1875).  In  Reynolds  v.  Man- 
hattan T.  Co.,  83  Fed.  Rep.  593  (1897), 
the  court  held  that  where  the  mort- 
gage has  been  delivered  to  the  trus- 
tee, but  no  bonds  have  yet  been  issued, 
a  mechanic's  lien  may  be  obtained  at 
any  time  prior  to  the  issue  of  the 
bonds.  Engraved  bonds  issued  in  lieu 
of  temporary  lithographed  bonds  are 
legal.  Illinois  T.  &  S.  Bank  v.  Pacific 
Ry.,  117  Cal.  332  (1897).  In  the  case 
of  International,  etc.  Co.  i\  Davis,  etc. 
Co.,  70  N.  H.  118  (1900),  it  was  held 
that  an  attachment  subsequent  to  a 
mortgage,  but  before  all  the  mortgage 
bonds  had  been  issued,  takes  preced- 
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ence  as  regards  bonds  issued  after 
such  attachment.  Engraved  bonds 
substituted  for  temporary  printed 
bonds  are  good.  McKee  v.  Vernon 
County,  3  Dill.  210  (1874);  s.  c,  16 
Fed.  Cas.  188. 

4  Central  Trust  Co.  v.  Bartlett,  57 
N.  J.  L.  206  (1894).  A  mechanic's 
lien  may  have  priority  over  mortgage 
bonds  previously  authorized,  but  sub- 
sequently issued  to  persons  knowing 
of  such  mechanics'  lien.  Porch  v. 
Agnew  Co.,  70  N.  J.  328  (1905). 

5  Pittsburgh,  etc.  Ry.  v.  Lynde,  55 
Ohio  St.  23  (1896);  aff'd,  suh  nom. 
Pittsburgh,  etc.  Ry.  v.  Long  Island  L. 
&  T.  Co.,  172  U.  S.  493  (1899).  A 
mortgage  deed  of  trust  is  a  lien  from 
the  date  of  its  record,  even  though 
the  bonds  are  not  issued  until  after 
other  liens  have  attached.  Central 
Trust  Co.  V.  Bartlett,  57  N.  J.  L.  206 
(1894).  A  mortgage  operates  from 
the  time  of  recording,  even  though 
the  bonds  are  issued  thereafter,  and 
during  the  intermediate  time  other  in- 
cumbrances are  made.  This  applies 
to  chattels  as  well  as  real  estate  cov- 
ered by  the  mortgage.  Camden,  etc. 
Co.  V.  Burlington,  etc.  Co.,  33  Atl.  Rep. 
479  (N.  J.  1895).  "It  is  the  rule,  as 
between  bondholders  and  persons  ac- 
quiring liens  on  the  mortgaged  prop- 
erty subsequent  to  the  recording  of 
the  mortgage,  that  the  rights  of  the 
bona  fide  holders  of  the  bonds  are 
to  be  determined  as  if  they  had  been 
acquired  at  the  date  of  the  recording 
of  the  mortgage  securing  them."  Bel- 
den  t'.  Burke,  72  Hun,  51.  75  (1893), 
reversed  on  another  point  in  147  N.  Y. 
542. 
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date  as  the  mortgage,  but  a  variance  in  their  dates  may  be  explained 
by  parol  evidence.^  Even  though  the  entire  amount  of  bonds  pro- 
vided for  by  the  mortgage  is  never  issued,  yet  the  holders  of  the  bonds 
which  are  issued  are  entitled  to  payment  in  full  before  anything  is 
paid  to  judgment  creditors  and  other  creditors.^  The  bond  and  mort- 
gage may  provide  for  the  priority  of  one  of  the  bonds  over  another 
part.     Such  priorities  are  matters  of  contract  and  are  legal.^ 

1  Although  the  bonds  are  dated  Oc-  531  (1892).  In  Commonwealth  v. 
tober  1,  1871,  yet  parol  evidence  may  Chesapeake,  etc.  Canal  Co.,  32  Md. 
show  that  these  are  the  bonds  which  501  (1870),  various  complicated  ques- 
are  secured  by  the  mortgage.  Butler  tions  as  to  the  priority  of  different 
V.  Rahm,  46  Md.  541  (1877).  The  classes  of  bonds  were  passed  upon, 
date  of  the  mortgage  is  presumed  to  In  Massachusetts  a  statutory  provi- 
be  the  date  when  it  was  acknowledged  sion  forbids  the  issue  of  bonds  re- 
and  not  the  date  of  the  mortgage  it-  deemable  in  their  numerical  order, 
self.  Guaranty,  etc.  Co.  r.  Galveston,  See  L.  18S1,  ch.  382.  A  final  decree 
etc.  R.  R.,  107  Fed.  Rep.  311  (1901).  in  a  foreclosure  suit  not  appealed 
A  mortgage  is  a  first  lien  ahead  of  a  from  may,  so  far  as  it  awards  priority 
lease,  even  though  they  were  executed  to  some  of  the  bonds  as  against  others, 
at  tbe  same  time,  it  being  shown  that  be  subsequently  modified  to  conform 
the  mortgage  became  due  ten  years  to  a  decision  of  the  supreme  court 
before  the  lease  was  to  expire  and  that  of  the  United  States  in  another  case, 
the  lease  provided  for  the  execution  and  holding  differently  as  to  such 
of  the  mortgage.  Louisville,  etc.  R.  priority.  The  second  case  was  for 
R.  r.  Schmidt,  52  S.  W.  Rep.  835  (Ky.  the  sole  purpose  of  determining  what 
1899) _  bonds   were    legal.      Moran   v.    Hager- 

2  East  Tennessee,  etc.  Co.  v.  London,  man,  64  Fed.  Rep.  499  (1894).  Where 
etc.  Co.,  106  Tenn.  41  (1900).  In  en-  by  the  charter  the  stockholders  are 
forcing  a  liability  of  directors  for  liable  for  all  debts  and  they  buy  some 
debts  in  excess  of  the  capital  stock,  of  the  company's  bonds,  the  remain- 
mortgage  bonds,  signed  but  not  act-  ing  bonds  will  be  paid  first  out  of 
ually  issued,  are  not  counted.  Web-  the  proceeds  of  foreclosure.  Shaw  v. 
ster  I'.  Whitworth,  63  S.  W.  Rep.  290  Saranac  Horse  Nail  Co.,  78  Hun,  7 
(Tenn.  1901).  In  the  distribution  of  (1894);  aff'd  on  another  point  in  144 
the  assets  the  unissued  bonds  of  the  N.  Y.  220.  In  general,  all  the  bonds 
corporation  are  not  considered.  Bad-  share  equally  in  the  proceeds  of  a 
ger  r.  Sutton,  30  N.  Y.  App.  Div.  294  foreclosure  sale;  but  where  the  cor- 
(189g).  poration    agreed    with    the    first    pur- 

3  There  may  be  a  preference  to  cer-  chasers  to  issue  only  $10,000  per  mile, 
tain  bonds  as  against  others  of  the  although  the  mortgage  provided  for 
same  issue,  all  secured  by  the  same  a  much  larger  issue,  a  purchaser  of 
mortgage.  Chicago,  etc.  Land  Co.  v.  bonds  in  excess  of  that  amount,  who 
Peck,  112  111.  408  (1885);  McMurray  purchases  with  knowledge  of  the  above 
r.  Moran,  134  U.  S.  150  (1890).  Al-  agreement,  will  share  in  the  proceeds 
though  part  of  the  bondholders  pur-  only  after  such  first  purchasers  of 
chased  by  reason  of  fraudulent  repre-  bonds  have  been  paid.  McMurray  r. 
sentations  of  brokers  to  whom  the  Moran,  134  U.  S.  150  (1890).  The 
other  bondholders  had  sold  part  of  fact  that  coupons  are  payable  in  the 
their  holdings,  this  does  not  give  any  order  of  their  numbers  and  only  from 
priority  to  the  former  over  the  latter,  money  as  it  comes  in,  does  not  render 
Coe  V.  East,  etc.  R.  R.,  52  Fed.  Rep.  the  bonds  or  coupons  illegal,  and  the 
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First-mortgage  bonds  have  priority  over  second-mortgage  bonds, 
although  issued  after  the  latter.' 

Where  the  bonds  refer  to  a  mortgage  securing  them,  the  mort- 
gage becomes  thereby  a  part  of  the  bond  and  is  construed  with  it.- 


ofGcers  are  not  personally  liable  there-  action,  and  hence  if  the  bond  recites 

for.      Yokes    v.    Eaton,    119    Ky.    913  that  the  trustee  has  retained  certain 

(1905).     Even   though  the   owner  of  of  the  bonds  to  meet  a  prior  lien,  the 

a  majority  of  the  bonds  agrees  that  mortgagor  cannot  compel  the  trustee 

a  certain  debt  shall  come  in  ahead  of  to  deliver  those  bonds  to  a  purchaser 

the  mortgage,  the  person   entitled  to  from  the  mortgagor.     Moses  v.  Phila- 

the  benefit  of  such  agreement  cannot  delphia,  etc.  Co.,  127  Ala.  433   (1900). 

intervene  in  a  foreclosure  suit  by  mi-  Individual    stockholders    may    inter- 

nority  bonds,    inasmuch   as  they   are  vene    in    a   trustee's   foreclosure   suit 

not  bound.     First  Nat.  Bank  v.  Wy-  and    attack    the    validity    of    certain 

man,  16  Colo.  App.  468    (1901).     See  bonds  on  the  ground  that  such  bonds 

§  766c,  infra.  had  been  issued  for  construction  work 

1  Claflin  v.  South  Carolina  R.  R.,  which  had  not  been  finished,  and  had 
8  Fed.  Rep.  118  (1880).  First  deben-  subsequently  been  issued  in  payment 
tures  have  priority  over  second  de-  for  services  by  officers,  the  mortgage 
bentures,  although  some  of  the  first  providing  that  bonds  should  be  issued 
are  issued  after  the  second  are  out.  only  for  construction  work,  and  the 
Lister  v.  Lister  &  Son,  b8  L.  T.  Rep.  bonds  not  being  in  bona  fide  hands. 
826  (1893).  A  mortgage  by  a  pur-  Central  T.  Co.  r.  California,  etc.  R.  R., 
chasing  company  takes  precedence  110  Fed.  Rep.  70  (1901);  aff'd,  128 
over  an  order  of  the  selling  company  Fed.  Rep.  882.  Bondholders  are 
to  pay  a  certain  amount  of  money  chargeable  with  notice  of  the  terms 
out  of  the  sale  of  the  bonds  of  the  of  the  mortgage  securing  the  bonds, 
selling  company.  Roberts  v.  Central  Grant  r.  Winona,  etc.  Ry.,  85  Minn. 
T.  Co.,  128  Fed.  Rep.  882   (1904).  422    (1902).     A  bondholder  need   not 

2  Bondholders  are  bound  to  take  no-  take  notice  of  a  provision  in  the  mort- 
tice  of  what  is  indorsed  and  "of  what  gage  that  he  cannot  sue  at  law  on 
was  contained  in  their  deed  of  mort-  his  bond  unless  one-fourth  of  the  bond- 
gage,  and  of  the  laws  of  the  state  re-  holders  assent.  Guilford  v.  Minne- 
ferred  to  in   the   deed   of   mortgage."  apolis,  etc.  Ry.,  48  Minn.  560   (1891). 


Stanton  v.  Alabama,  etc.  R.  R.,  2 
Woods,  523  (1875)  ;  s.  c,  22  Fed.  Cas. 
1070;   Morton  r.  New  Orleans,  etc.  R. 


Bondholders  are  bound  by  recitations 
in  the  deed  of  trust  recognizing  un- 
recorded  prior   liens.      Skiddy    r.   At- 


R.,  79  Ala.  590   (1885).     The  mode  of  lantic,  etc.  R.  R.,  3  Hughes,  320.  356 

distribution    prescribed   by   the   mort-  (1879);    s.   c,   22   Fed.    Cas.    274.     A 

gage  binds  the  bondholders.     Low  v.  statute   referred   to    in   the   bond   be- 

Blackford,   87   Fed.   Rep.   392    (1898).  comes   thereby   a   part   of   the    bond. 

A   provision    in   a   mortgage   for   the  Oilman  r.  New  Orleans,  etc.  R.  R.,  72 

principal  sum  becoming  due  on  non-  Ala.  566    (1882);    Morton   r.   New  Or- 

payment    of    interest    applies    to    the  leans,   etc.   Ry.,   79   Ala.   590    (1885); 

bonds,  even  though  such  provision  Is  Commonwealth  v.  Chesapeake,  etc.  Co., 

not  contained  in  the  bonds  themselves.  32   :\Id.   501    (1870).     Purchasers  are 

The  two  instruments  are  construed  as  bound   to   know   the   contents  of   the 

one.    New  Jersey,  etc.  Co.  r.  Security,  mortgage    which    secures    the    bond, 

etc.  Co.,  42  Atl.  Rep.  746  (N.  J.  1S99).  Caylus    c    New   York,   etc.    R.    R..    10 

The  bond  is  in  fact  a  part  of  the  mort-  Hun,   29.t    (1877) ;    affirmed,   76   N.   Y. 

gage  and   they   constitute   one   trans-  009.      The    holders    of    consolidated 
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After  a  coupon  lias  been  detached  it  is  no  longer  subject  to  con- 
ditions contained  in  the  bond  or  mortgage.^  Statements  and  rep- 
resentations in  the  bonds  are  controlled  by  explanations  contained 
in  the  mortgage,  but  if  the  terms  conflict  the  bond  controls,  except- 
ing that  the  mortgage  controls  as  to  the  amount  of  property  which  is 
covered  by  the  mortgage.^ 

The  purchasers  of  railroad  bonds  cannot  rescind  on  the  ground  that 
the  railroad  has  used  the  proceeds  for  purposes  other  than  those 
stated  in  its  prospectus.^ 


bonds  are,  it  has  been  held,  charge- 
able with  notice  of  the  prior  bonds 
and  mortgages  and  of  the  terms  upon 
which  their  own  bonds  were  issued. 
Hence,  they  cannot  impeach  the  va- 
lidity of  the  bonds  which  were  re- 
tired. Coe  V.  East,  etc.  R.  R.,  52  Fed. 
Rep.  531  (1892). 

1  Haskins  v.  Albany,  etc.  Co.,  74  N. 
Y.  App.  Div.  31   (1902). 

2  If  the  wording  of  the  bond  is  dif- 
ferent from  the  wording  of  the  mort- 
gage, the  bond  controls.  Railway  Co. 
V.  Sprague,  103  U.  S.  756  (1880).  Al- 
though a  bond  purports  to  be  secured 
by  more  than  the  mortgage  specifies, 
yet,  if  the  mortgage  does  not  cover 
the  lands  in  controversy,  the  bond- 
holder cannot  subject  such  lands  to 
the  mortgage  that  actually  is  given. 
New  Orleans,  etc.  Ry.  v.  Parker,  143 
U.  S.  42  (1892).  In  Van  Weel  v. 
Winston,  115  U.  S.  228,  242  (1885),  the 
court  said  tnat  if  the  mortgage  dif- 
fered from  the  circulars  of  the  com- 
pany, the  mortgage  "must  be  looked 
to  as  the  security  on  which  the  bond- 
holders alone  had  a  right  to  rely." 
Cf.  O'Beirne  v.  Bullis,  158  N.  Y.  466 
(1899).  Even  though  the  bonds  recite 
that  the  mortgage  covers  all  after- 
acquired  property,  yet  if  the  mortgage 
itself  covers  only  such  after-acquired 
property  as  is  connected  with  the  rail- 
road, the  mortgage  does  not  cover  a 
hotel  property  not  connected  with  the 
operation  of  the  railroad,  but  does 
cover  stock  in  another  railroad  sub- 
sequently purchased  by  the  mort- 
gagor, a  lease  of  the  railr-oad  itself 
being  taken  at  the  same  time.    Guar- 


anty T.  Co.  V.  Atlantic,  etc.  R.  R.,  132 
Fed.  Rep.  b8  (1904);  modified  in  138 
Fed.  Rep.  517.  Where  a  bond  on  its 
face  recites  that  it  is  secured  by  all 
the  assets  of  tne  company,  while  in 
fact  it  is  not  secured  at  all,  the  pur- 
chaser thereof  may  hold  the  president 
personally  liable,  the  latter  having 
taken  part  in  the  issue  of  the  bonds. 
Stickel  V.  Atwood,  25  R.  I.  456  (1903). 
See  also  §  765,  infra. 

3  Banque  Franco  -  Egyptienne  v. 
Brown,  34  Fed.  Rep.  162,  196  (1888); 
Van  Weel  v.  Winston,  115  U.  S.  228 
(1885).  Although  bonds  and  a  mort- 
gage are  authorized  to  pay  debts,  but 
are  partially  used  to  carry  on  the 
business,  bona  fide  purchasers  of  the 
bonds  are  protected.  Carpenter  v. 
Black  Hawk,  etc.  Co.,  65  N.  Y.  43 
(1875).  After  the  purpose  of  the 
issue  is  fulfilled,  the  remaining  bonds 
may  be  issued  for  other  purposes. 
Claflin  r.  South  Carolina  R.  R.,  8  Fed. 
Rep.  118  (1880).  A  mortgage  recit- 
ing that  it  is  made  for  the  purpose  of 
borrowing  money  to  carry  on  the  op- 
erations of  the  company  is  valid,  al- 
though the  bonds  are  issued  in  pay- 
ment for  the  plant.  Davidson  v.  West- 
chester, etc.  Co.,  99  N.  Y.  558  (1885). 
Although  bonds  are  issued  expressly 
according  to  their  terms  to  take  up 
outstanding  bonds,  yet  a  bona  fide 
purchaser  is  not  bound  to  ascertain 
whether  the  bonds  were  used  for  tnat 
purpose.  Galveston  R.  R.  v.  Cowdrey, 
11  Wall.  459  (1870).  But  where  by 
statute  new  mortgage  bonds  are  issued 
to  take  up  old  bonds,  purchasers  of 
such  new  bonds  must  see  to  it  that 
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Although  the  statute  restricts  the  mortgage  to  certain  purposes, 
jet  if  the  bonds  are  used  for  other  purposes,  bona  fide  purchasers 
are  protected.^  A  bondholder  cannot  attack  other  bonds  on  the 
ground  that  the  money  received  therefor  was  not  used  for  the  pur- 
poses authorized  by  the  mortgage.^  When  part  of  the  bonds  are  is- 
sued the  corporation  may  agTee  not  to  issue  the  others  except  on 
certain  conditions.^     Bonds  are  sometimes   issued  convertible  into 


the  old  bonds  are  taken  up,  even 
though  the  new  bonds  are  stated  to 
be  first-mortgage  bonds.  Spence  v. 
Mobile,  etc.  Ry.,  79  Ala.  576  (1885). 
Even  though  a  mortgage  provides  that 
the  trustee  shall  certify  and  deliver 
the  bonds  or  tue  proceeds  thereof,  only 
upon  a  written  statement  by  the  mort- 
gagor declaring  the  purposes  for  which 
said  bonds  or  proceeds  are  to  be  used, 
the  trustee  is  not  liable  for  failure 
to  require  such  written  statement, 
where  the  trustee  has  not  expressly 
agreed  to  carry  out  that  provision. 
Moreover,  a  suit  by  a  bondholder 
against  the  trustee  for  failure  to  carry 
out  that  provision  must  be  commenced 
within  ten  years  from  the  time  of 
the  breach  thereof.  Rhinelander  v. 
Farmers'  L.  &  T.  Co.,  172  N.  Y.  519 
(1902),  aff'g  Fleisher  r.  Farmers'  L. 
&  T.  Co.,  5o  N.  Y.  App.  Div.  473; 
s.  c,  Frishmuth  v.  Farmers'  L.  &  T. 
Co.,  95  Fed.  Rep.  5,  and  107  Fed.  Rep. 
169.  The  lower  federal  court  held 
that  a  bondholder  may  hold  the  trus- 
tee liable  for  certifying  to  bonds  and 
delivering  them  to  the  mortgagor, 
where  the  mortgage  restricted  the  pur- 
poses for  which  the  mortgagor  was  to 
use  such  bonds,  and  the  trustee  knew 
that  the  mortgagor  had  not  complied 
with  this  provision  in  regard  to  a 
part  of  the  bonds  already  issued;  also 
that  the  general  provision  exempting 
the  trust  company  from  liability  and 
also  releasing  it  from  any  obligation 
to  inquire  into  the  application  of  the 
bonds  is  no  defense,  inasmuch  as  the 
mortgage  provided  that  the  trustee 
should  issue  the  bonds  only  on  orders 
declaring  the  purposes  for  which  the 
mortgagor  proposed  to  use  them;  also 
that  the  trustee  must  use  such  care 


as  a  mortgagee  would  use  in  making 
such  advances;  also  that  a  mortgagee 
is  not  a  necessary  party  to  sucn  a 
suit,  but  the  suit  must  be  brought 
by  a  bondholder,  not  for  himself  alone, 
but  in  behalf  of  all  bondholders;  also 
that  the  statute  of  1  nitations  was  a 
bar.  Frishmuth  v.  Farmers'  L.  &  T. 
Co.,  95  Fed.  Rep.  5  (1899).  The  un- 
derstanding of  a  bondholder  as  to 
the  use  of  the  funds  does  not  bind 
the  corporation.  Ives  v.  Smith,  3  N. 
Y.  Supp.  645  (1888).  An  action  to 
rescind  the  purchase  of  stock  lies 
where  the  money  paid  therefor  was 
to  be  applied  to  a  certain  purpose, 
but  was  not  applied,  but  the  receiver 
will  not  be  directed  to  give  up  the 
money.  Moore  t'.  Robertson,  25  Abb. 
N.  C.  173  (1890).  See  also  Belden  v. 
Burke  in  §766,  infra,  and  see  §§830, 
831,  infra. 

1  Where  bonds  and  a  mortgage  are 
prohibited  except  to  pay  debts,  but 
instead  of  that  are  partially  used  to 
carry  on  the  business,  b07ia  fide  pur- 
chasers of  the  latter  are  protected. 
Carpenter  r.  Black  Hawk,  etc.  Min. 
Co.,  65  N.  Y.  43  (1875) ;  Lord  c.  Yonk- 
ers,  etc.  Co.,  99  N.  Y.  547  (1885). 
Where  a  company  has  power  to  mort- 
gage, but  not  to  give  bills  of  exchange, 
a  mortgage  securing  bills  of  exchange 
is  good  as  security  for  the  money 
represented  by  the  bills  of  exchange. 
Scott  1-.  Colburn,  26  Beav.  276  (1858). 

2  Camden,  etc,  Co.  r.  Citizens',  etc. 
Co.,  69  N.  J.  Eq.  718   (1905). 

3  In  general,  all  the  bonds  share 
equally  in  the  proceeds  of  a  foreclos- 
ure sale;  but  where  the  corporation 
agreed  with  the  first  purchasers  to 
issue  only  $10,000  per  mile,  although 
the    mortgage    provided    for    a    much 
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stock,  and  sometimes  stock  is  issued  convertible  into  bonds.  The 
questions  connected  with  such  issues  are  considered  elsewhere.^ 

§765.  Attachments  levied  on  bonds— Form  of  bonds— Gold 
clause— Seal— Cancellation  and  subrogation— Consolidated  bonds. 
The  unissued  bonds  of  a  corporation  cannot  be  attached  for  cor- 
porate debts.2  But  bonds  after  issue  may  be  taxed,^  and  an  attach- 
ment may  be  levied  on  them  at  the  place  where  they  actually  are, 
although  not  at  the  place  where  the  corporation  is  and  they  are  not.* 
There  can  be  no  attachment  of  bonds  which  are  issued  to  a  trustee 
to  pay  a  certain  debt.^ 

A  suit  at  law  will  lie  for  the  conversion  of  bonds,^  or  a  suit  in 
equity  by  their  equitable  owner  for  tlieir  value ;  ^  but  an  equitable 
suit  does  not  lie  to  rescind  a  sale  of  worthless  bonds.  A  suit  at  law 
for  damages  is  the  proper  remedy.^ 

There  is  no  particular  form  in  which  the  bonds  of  a  corporation 
must  be  drawn.  In  order  to  be  negotiable  they  of  course  must  con- 
tain the  essential  features  of  negotiable  paper.^ 

larger  issue,  a  purchaser  of  bonds  in  Junction  R.  R.  v.  Cleneay,  13  Ind.  161 

excess  of  that  amount,  who  purchases  (1859). 

with  linowledge  of  the   above   agree-  5  Alabama,  etc.  Co.  v.  Chattanooga, 

ment,  will  share  in  the  proceeds  only  etc.   Co.,  37   S.  W.  Rep.   1004    (Tenn. 

after  such  first  purchasers'  bonds  have  1896). 

been  paid.     McMurray  v.  Moran,  134  6  For  the  allegations   in   an  action 

U    S.   150    (1890), — the  court  stating  for  the  conversion  of  a  bond,  see  Sara- 

also    that   the  mortgage    might   have  toga,  etc.  Co.  v.  Hazard,  55  Hun,  251 

provided  for  priority  among  the  bonds  (1889);   aff'd,  121  N.  Y.  677.     Where 

if  it  had  been  so  drawn.  bonds  are  loaned  to  use  temporarily, 

1  See  §  283,  supra.  upon   an    agreement   to    return   them 

2  An  attachment  of  unissued  bonds  when  called  for,  and  the  member  of 
is  not  good.  Richardson  v.  Green,  133  the  firm  to  whom  they  are  delivered 
U.  S.  30,  47  (1890);  Coddington  v.  uses  them  for  his  own  purposes,  he 
Gilbert  17  N.  Y.  489  (1858);  Barnes  converts  them.  Birdsall  v.  Davenport, 
V.    Mobile,    etc.    R.    R..    12    Hun,    126  43  Hun,  552   (1887). 

(1877);     Sickles    r.    Richardson,     23  7  A  suit  by  an  equitable  owner  of 

Hun,  559  (1881).    Unissued  bonds  are  bonds  to  recover  the  bonds,  or  their 

not    personal    property    subject    to    a  value,  is  properly  brought  in  equity, 

statutory  lien  for  supplies.    Millhiser,  Phelps    v.    Elliott,    29    Fed.    Rep.    53 

etc.  Co.  V.  Gallego,  etc.  Co.,  101  Va.  579  (1886). 

QgQ3)  8  U.    S.    Bank  v.    Lyon   County,    46 

3  See   §  572a,  supra.  Fed.  Rep.  514  (1891).    See  also  §§  155, 

4  Negotiable  bonds  held  outside  of  156,  356,  infra.  Concerning  fraud  in- 
the  jurisdiction  of  the  court  cannot  be  ducing  the  purchase  of  bonds,  see 
attached  by  serving  the  attachment  on  §§  140,  157,  supra.  A  bill  in  equity 
the  corporation  which  issued  the  is  proper  to  rescind  when  third  par- 
bonds  Von  Hesse  v.  Mackaye,  55  ties  with  notice  are  to  be  reached. 
Hun,  365  (1890);  aff'd,  121  N.  Y.  694.  Banque,  etc.  v.  Brown,  34  Fed.  Rep. 
Garnishee  process  does  not  lie  against  162  (1888). 

a    non-resident    company    on    bonds,        9  See  §  411,  supra,  concerning  these 
Bince  the  debtor  may  have  sold  them,    requisites;   also  §767,  infra,  conceru- 
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WTiero  a  bond  provides  that  it  may  be  registered  and  the  coupons 
surrendered,  and  that  thereafter  the  interest  will  be  paid  by  check 

ing  the  various  decisions  on  the  nego- 
tiability of  corporate  bonds. 
The  following  are  forms: 


[Form   of   Coxipon   Bond.'\ 

United   States   of  America, 

state  of  new  york. 

No.  $1,000. 

The    Commercial    Cable    Compani',    New 

York. 


of  said  bonds,  to  be  canceled,  and  receive 
ia  lieu  thereof  a  registered  bond  In  the 
form  provided  in  the  mortgage  deed  of 
trust. 

This  bond  shall  not  be  valid  or  obliga- 
tory until  the  certificate  indorsed  hereon 
shail  be  signed  by  the  Trustee  under  said 
mortgage  deed  of  trust. 

In  WITNESS  WHEREOF,  The  Commercial 
Cable    Company    has    on    this    first    day    of 


sum   of 


ONE    THOUSAND    DOLLARS 


First  Mortgage  Five-Hundred- Year  Four     January,  1897,  caused  its  corporate  seal  to 

Per   Cent.   Gold   Dond.  be    affixed     hereto,     and    this    bond     to    be 

On  the  first  day  of  January,  A.  D.  2397,     signed  by  its  Vice-President  and  Treasurer, 

for   value    received,    The    Commercial    Cable     and   has  also  caused  a   fac-simile  signature 

Company    promises    to    pay    the   bearer    the     of  its  Treasurer  to  be  engraved  on  each  of 

the  coupons  hereto  annexed. 

The  Commerclal  Cable  Compant 

By 

Vice-President. 

...     .  Treasurer. 

Attest : 

Secretary. 

[.Form  of  Coupon.'\ 
$10  510 

On   the  first  diay   of        19 
The    Commercial    Cable    Company 
will  pay  to  the  bearer  at  the  office  of  The 
Farmers'    Loan    and    Trust    Company,    Ten 
Dollars   in    gold    coin,    being   three    months' 
interest  due  on  its  first  mortgage  bond  for 
one   thousand   dollars. 
No. 

Treasurer. 
And  said  bonds  are  to  bear  the  following 
certificate  indorsed  upon  them,  to  be  signed 
by  said  trustee : 


in  gold  coin  of  the  United  States  of  Ameri- 
ca of  or  equal  to  the  present  standard  of 
weight  and  fineness,  at  the  office  of  The 
Farmers'  Loan  and  Trust  Company  in  New 
York  City,  and  to  pay  interest  thereon  at 
the  rate  of  four  per  cent,  per  annum,  pay- 
able quarterly  on  the  first  days  of  Jan- 
uary, April,  July,  and  October,  in  the  gold 
coin  aforesaid,  at  the  said  office  of  the  said 
The  Farmers'  Loan  and  Trust  Company, 
upon  the  presentation  and  surrender  of  the 
coupons  annexed  and  to  be  annexed  hereto, 
as  they  severally  become  due. 

This  bond  is  one  of  an  issue  of  bonds, 
coupon  and  registered,  of  like  tenor,  to  an 
amount  not  exceeding  in  the  aggregate 
twenty  million  dollars,  all  of  which  are 
equaKy  secured  by  a  mortgage  deed  of  trust 
bearing  date  January  1,  1897,  made  by  the 
said  The  Commercial  Cable  Company  to 
said  The  Farmers'  Loan  and  Trust  Com- 
pany as  Trustee,  of  and  upon  the  property 
and  franchises  of  The  Commercial  Cable 
Company. 

In  case  of  default  for  six  months  after 
due  demand  in  the  payment  of  interest  on 
any  of  said  bonds,  the  principal  of  all 
thereof  may   be   declared   due   in    the   man- 


[Trustee's    Certificate.} 
The    Farmers'    Loan    and   Trust    Com- 
pany,   Trustee,    hereby    certifies    that    this 
bond  is  one  of  the  isiue  referred  to  within. 
The  Farjiers'  Loan  and  Trust  Company, 

Trustee. 


By 


Vice-President. 


[Form    of    Registered    Bojid."] 


ner   and    with    the  effect   provided   in   said     (In  denominations   of  $100,    $500,   $1,000, 


mortgage    deed   of    trust. 

All  payments  upon  this  bond  of  both 
principal  and  interest  are  to  be  made  with- 
out deduction  for  any  tax  or  taxes  which 
said  Cable  Company  may  be  required  to 
pay  or  to  retain  therefrom,  by  any  present 
or  future  laws  of  the  United  States  of 
America,  or  any  of  the  states  thereof,  said 
Cable  Company  hereby  covenanting  and 
agreeing  to  pay  any  and  all  such  tax  or 
taxes. 

The  holder  of  this  bond  may  at  any  time 
at  his  option  surrender  the  same,  with  the 
undue    coupons    attached,    to    the    Registrar 


$5,000,  and  $10,000.) 
United    States    of    America, 


No. 


The    Commercial    Cable    Company,    New 

York. 
First    Mortgage    Four    Per    Cent.    Gold 

fiOND. 

Principal   due  Jan.    1,   A.   D.    2597. 

Interest  payable  quarterly  on  the  first  days 

of  January,  April,  July,  and  October, 

at   the    rate    of    four    per   cent. 

per   annum. 

For  valve  received  The  Commercial  C&- 
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a  bondholder  may,  by  an  action  for  specific  performance,  compel 
the  carrying  out  of  this  contract  on  the  part  of  the  corporation  issu- 
ing the  bonds.^ 

The  bonds  may  be  payable  to  the  bearer.^     If  the  payee  of  the 

ble  Company  promises  to  pay  to  or  be  paid  by  cheques  or  warrants  mailed  to 
r«i^s  dollars  in  gold  coin  of  the  proprietors  at  their  addresses,  registered  m 
TinitTd  States  of  America  of  or  equal  to  the  the  books  of  said  Cable  Company,  and  such 
present  standard  of  weight  and  fineness  at  paj-ments  shall  be  in  full  in  the  order  of 
the  office  of  The  Commercial  Cable  Com-  their  maturity  and  m  accordance  with  the 
nanv  in  the  city  of  New  York,  on  the  first  provisions  of  said  mortgage  deed  of  trust, 
dav  of  January  A.  D.  two  thousand  three  This  bond  may  be  exchanged  for  the  de- 
hundred  and  ni'nety-seven,  and  to  pay  in-  henture  stock  of  said  The  Commercial  Ca- 
terest  thereon,  in  like  gold  coin,  at  the  rate  ble  Company  on  the  terms  set  forth  in  the 
of  four  per  centiim  per  annum,  from  the  mortgage  deed  of  trust  securing  this  bond. 
fi  t  div  of  18  until  such  principal  This  bond  shall  not  be  valid  or  obliga- 
suL  shall  be  paid,  'such  interest  being  tory  until  the  certificate  indorsed  hereon 
navable  at  said  office  on  the  first  days  of  shall  have  been  signed  by  the  Trustee  un- 
January,  April,  July,  and  October  in  each  der  the  said  mortgage  deed  of  trust. 
year.  In  witness  whereof  The  Commercial 
This  bond  is  one  of  an  issue  of  bonds,  q^^,jq  company  has  on  this  day  of 
coupon  and  registered,  of  like  tenor,  to  an  caused  its  corporate  seal  to  be  af- 
amount  not  exceeding  in  the  aggregate  ^^^^  hereto,  and  this  bond  to  be  signed  by 
twenty  million  dollars,  all  of  which  are  .^.^  yice-president  and  treasurer, 
equally  secured  by  a  mortgage  deed  of  trust  rj.^^  Commercial  Cable  Company, 
bearing  date  January  1,  1897,  made  by  the  ^^ 

said    The    Commercial    Cable    Company    to  yice  President. 

said   The    Farmers'    Loan   and   Trust    Com-  Treasurer. 

pany,  as  Trustee,  of  and  upon  the  property  Attest :                 .,,,,,,,,^. 
and    franchises    of    The    Commercial    Cable 

Company    (including   the    franchises,    stock,  The    above    class    of    bonds    usually 

and  property  of  the  Postal  Telegraph-Cable  ^^^^^^4^    a    registration    clause    as    fol- 

Company,   heretofore   acquired  by   said   The  ^^^^ 
Commercial   Cable  Company). 

In  case  of  default  for  six  months  after  This  bond  shall  pass  by  delivery,  or  by 
due  demand  in  the  payment  of  interest  on  transfer  upon  the  transfer  books  of  the 
any  of  said  bonds,  the  principal  of  all  company  in  the  city  of  New  York.  After 
thereof  may  be  declared  due  in  the  man-  registration  of  ownership  certified  hereon 
ner  and  with  the  effect  provided  in  said  by  the  transfer  agent  of  the  company,  no 
mortgage  deed  of  trust.  transfer,  except  on  the  books  of  the  corn- 
All  payments  upon  this  bond  of  both  pany,  shall  be  valid,  unless  the  last  trans- 
principal  and  interest  are  to  be  made  with-  fer  is  to  bearer,  which  shall  restore  trans- 
out  deduction  for  any  tax  or  taxes  which  ferability  by  delivery;  and  it  shall  con- 
said  Cable  Company  may  be  required  to  pay  tinue  subject  to  successive  registrations, 
to  retain  therefrom,  by  any  present  or  and  transfers  to  bearer  as  aforesaid,  at 
future  laws  of  the  United  States  of  Amer-  the  option  of  each  holder. 
ica.  or  any  of  the  states  thereof,  said  Cable  ^  genwell  V.  Mayor,  55  N.  J.  Eq.  260 

Company  ^^^^l^^^^'^^^^'ll;  ^^^.Z  (1897).     On  this  subject  of  registra- 

to  pay   any  and  all  such  tax  or  taxes.  v  c.  0-1  r     •    * 

This  bond  is  transferable  only  at  the  of-  tion,  see  also  §  815,  infra. 
flee  of  said  The  Commercial  Cable  Company         o  Kneeland    V.   Lawrence,    140   U.    S. 

on   the  books  of  said  The   Commercial    Ca-  ^09   (1891);  Mercer  County  V.  Hackett, 

ble    Company    by    the    registered    owner    in  ^   ^^^^^  ^^    (1863);    Savannah,  etc.  R. 
person   or  by   attorney    upon  the   surrender  t  ^n^.^ter     62    Ala     555     (1878) 

hereof,    and   may   be   transferred    into    s.m-  R-    V.    Lancaster,    bZ    Ala.    bi)0     ^^^'^J- 

iiar  bonds  of  smaller  denominations  or  be  Railway  bonds  may  be  payable  to  the 

merged  with  other  bonds  of  this  issue  into  trustees    in    the    mortgage    or    bearer. 

a  similar  bond  of  larger  denomination,  ex-  ^^    ^^^    ^^    payable    tO    bearer    alone, 

cept  that  the  only  'i^'^^f '°^^'°'^^,/^^^^"/°  Ide  V.  Passumpsic,  etc.  R.  R.,  32  Vt. 

$100    S500    $1  000,   $5,000,   and   $10,000.  ' 

JnLtalments  of  interest  on  this  bond  shall     297    (1859).     The  bearer  may  sue  on 
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bond  is  left  blank,  the  liolder  may  fill  in  his  name  j  ^  but  if  it  is  pay- 
able only  to  a  specified  person,  a  written  assi^iment  is  necessary. - 
If  payable  to  a  certain  person,  he  may  indorse  them  in  blank  and 
then  they  pass  by  delivery.^  A  bondholder  is  a  payee  and  not  an  as- 
signee.'* The  bonds  should  not  be  described  as  first-mortgage  bonds 
if  there  are  underlying  mortgages  on  divisions  of  the  property.^  A 
purchaser  of  bonds  and  stock  may  rescind  on  the  gi'ound  tliat  the 
vendor  falsely  represented  that  there  was  but  one  mortgage  on  the 
property.  It  is  immaterial  that  the  vendor  paid  off  the  other  mort- 
gage after  suit  was  brought.*^  Where  a  corporation  issues  bonds 
having  the  words  printed  on  their  face  "first-mortgage  bonds,"  when, 
as  a  matter  of  fact,  there  was  an  underlying  mortgage  which  the 
party  to  whom  the  bonds  were  sold  agreed  to  pay,  but  did  not  pay 
except  in  part,  the  officers  and  the  directors  who  took  part  in  the 
issue  of  the  bonds  are  liable  to  an  innocent  purchaser  who  relied  on 
the  statement  contained  on  the  face  of  the  bonds.  His  measure  of 
damages  is  the  difl'erence  between  the  value  of  the  bonds  as  first- 
mortgage  bonds  and  second-mortgage  bonds."  The  usual  endorsement 
of  a  trust  company  on  the  back  of  bonds  that  ''This  bond  is  one  of 
a  series  of  bonds  mentioned  and  described  in  the  mortgage  within 
referred  to"  does  not  render  the  trust  company  liable  on  account  of 


them  in  his  own  name.  Ide  v.  Pas- 
sumpsic,  etc.  R.  R.,  32  Vt.  297  (1859). 
Bonds  are  often  drawn  payable  to  the 
trustee  or  bearer. 

1  See  §  764,  supra. 

2  The  assignee  of  a  bond  payable  to 
a  certain  person  or  assigns  cannot  sue 
thereon  where  the  assignment  to  him 
is  not  in  writing.  Bunting  v.  Cam- 
den, etc.  R.  R.,  81  Pa.  St.  254   (1876). 

3  Brainerd  v.  New  York,  etc.  R.  R., 
10  Bosw.  332   (1863). 

4  Rutten  r.  Union  Pac.  Ry.,  17  Fed. 
Rep.  480   (1883). 

5  It  is  fraudulent  to  deliver  as  first- 
mortgage  bonds,  bonds  which  are 
denominated  "first-mortgage  consoli- 
dated bonds"  which  are  not  secured 
by  a  first  mortgage,  but  are  second  to 
underlying  mortgages  on  divisions  of 
the  property.  Williamson  r.  New  Jer- 
sey Southern  R.  R.,  29  N.  J.  Eq.  311, 
318  (1878),  atfirming  on  this  point  28 
N.  J.  Eq.  277.  Although  the  bonds 
bear  upon  their  face  the  words  "con- 
solidated /jrsi-mortgage  bonds,"  yet,  if 
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they  refer  to  a  mortgage,  and  the 
nortgage  shows  that  there  were  under- 
lying first-mortgage  bonds  which  were 
to  be  exchanged  or  taken  up  if  pos- 
sible by  the  consolidated  bonds,  the 
directors  and  the  trustee  are  not  liable 
for  fraud  in  issuing  the  consolidated 
bonds,  a  part  of  the  bonds  having  been 
used  for  new  construction.  Caylus 
V.  New  York,  etc.  R.  R.,  10  Hun,  295 
(1877);    aff'd,  76  N.  Y.  609. 

c  Stevenson  v.  Marble,  84  Fed.  Rep. 
23(1897).  The  contract  of  a  corpora- 
tion to  sell  first-mortgage  bonds  on  a 
certain  date  cannot  be  rescinded  by 
the  vendee  on  the  ground  that  the 
previous  first  mortgage  had  not  been 
released,  it  appearing  that  all  but  a 
few  of  the  bonds  secured  by  the  pre- 
vious mortgage  had  been  paid  and 
that  these  few  could  not  be  traced, 
but  a  fund  had  been  set  apart  for  that 
payment.  Nes  r.  Union  Trust  Co..  104 
Md.  15   (190G). 

7  Bank  r.  Byers,  139  Mo.  627  ( 1897). 
Cf.  §  704,  supra,  and  §  814,   infra. 
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the  mortgage  securing  the  bond  not  being  a  first  mortgage,  even 
though  the  bond  itself  stated  that  it  was  secured  by  a  first  mortgage.^ 
A  person  having  a  prior  lien  may  waive  it  by  taking  from  the  corpo- 
ration, as  security,  bonds  which  purport  to  be  first  mortgage  bonds.^ 
The  seal  of  the  corporation  is  attached  to  the  bond.^  This  seal  may  be 
considered  as  merely  the  signature  of  the  company,  thereby  rendering 
the  '"bond"  merely  a  promissory  note  and  subject  to  the  short  statute 
of  limitations,*  or  it  may  be  considered  a  seal  the  same  as  an  in- 
dividual's seal,  making  the  instrument  a  sealed  instrument.^ 

The  execution  of  the  bonds  should  be  regularly  and  formally 
authorized  by  the  proper  corporate  authorities,^ 

A  mortgage  and  bonds  secured  thereby  may  be  authorized  by 
the  board  of  directors,  and  no  action  or  authorization  by  the  stock- 
holders is  necessary.' 

Bonds  and  mortgages  may  be  executed  outside  of  the  state  incor- 
porating the  company.^ 

If  no  date  of  payment  of  the  principal  is  specified  it  may  be  col- 
lected at  any  time.^ 

The  various  questions  arising  concerning  the  interest  on  and 
coupons  of  bonds  are  considered  elsewhere.^ '^ 

A  bond  by  its  terms  may  be  made  payable  in  gold  coin  of  or 
equal  to  the  present  standard  of  Aveight  and  fineness.^  ^     But  the  court 

1  Tschetinian  v.  City  Trust  Co.,  186  lion  of  an  unauthorized  mortgage,  see 
N.  Y.  432   (1906).  §809,  infra. 

2  Bristol,  etc.  Co.  r.  Bristol  Gas,  etc.  7  Hodder  v.  Kentucky,  etc.  Ry.,  7 
Co.,  99  Tenn.  371   (1897).  Fed.  Rep.  793   (1881).     See  also  §808. 

3  Au  official  may,  while  out  of  the  infra. 

state,  cause  a  new  seal  to  be  made  and  s  Hervey  v.  Illinois  Mid.  Ry.,  28  Fed. 

attach  it  to  the  bonds  of  the  corpora-  Rep.  169  (1884). 

tion  out  of  the  state.    Lynde  v.  Win-  o  Hopkins  v.  Worcester,  etc.  Canal, 

nebago  County,  16  Wall.  6  (1872).  See  L.  R.  6  Eq.  437  (1868). 

also  §  722,  supra.  lo  See  §§  771,  772,  infra. 

4  See  §§  770,  772,  infra.  n  For  various  decisions  on  the  gold 

5  See  §§  no,  772,  infra.  clause  in  obligations,  see  7  Wait,  Act. 

6  Where  the  stockholders  build  the  &  Def.,  p.  586;  2  Dan.  Neg.  Inst,  4th 
road  with  their  own  money  and  take  ed.,  §1247;  Bronson  v.  Rodes,  7  Wall, 
the  mortgage  bonds  of  the  company  229  (1868).  Where  the  contract  calls 
as  security  without  formal  action  of  for  gold  coin,  the  judgment  for  dam- 
the  corporation  authorizing  it,  the  ages  for  failure  to  pay  should  be  for 
bonds  are  not  goods  in  their  hands  coin  for  the  amount  specified  in  the 
and  an  execution  sale  of  the  property  contract.  Butler  v.  Horwitz,  7  Wall. 
comes  in  ahead  of  the  mortgage.  Mc-  258  (1868);  Trebilcock  v.  Wilson,  12 
Kee  v.  Grand  Rapids,  etc.  Ry.,  41  Mich.  Wall.  687  (1871).  An  agreement  to 
274  (1879).  See  §§721-725,  supra.  As  pay  in  gold  may  be  implied,  but  the 
to  notice  of  a  meeting  to  authorize  implication  must  be  found  in  the 
bonds  see  §  599,  supra.    As  to  ratifica-  language  of  the  contract.     Maryland 
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cannot  change  the  payments  of  interest  from  currency  to  gold.'  A 
raih-oad  has  no  right  to  pay  off  bonds  before  they  are  due,  nor  to 
pay  the  money  to  the  trustee  and  have  the  mortgage  canceled.^  Upon 
a  sale  of  the  assets  and  the  winding  up  of  the  company  bonds  not 
yet  due  may  be  paid  at  par  and  accrued  interest.** 

Where  the  owner  of  bonds  delivers  them  up  to  the  company  in 
exchange  for  other  bonds  or  securities,  the  courts  are  inclined  to 
hold  that  he  does  not  thereb}"  waive  the  security  of  the  mortgage 
that  secured  the  bonds,  but  that  the  new  bonds  are  subrogated  to 
such  security."*     Thus  where  a  reorganized  company  issues  its  bonds 


V.  Railroad  Co.,  22  Wall.  105  (1874). 
Coupons  may  by  their  terms  be  made 
payable  in  gold  coin.  Pollard  r.  Pleas- 
ant Hill,  3  Dill.  195;  s.  c,  19  Fed.  Cas. 
944  (1873).  Where  a  statute  author- 
izes the  governor  to  sign  bonds  bear- 
ing eight  per  cent,  interest,  he  may 
sign  bonds  bearing  eight  per  cent, 
payable  in  gold.  Young  v.  Montgom- 
ery, etc.  R.  R.,  2  Woods,  606;  s.  c,  30 
Fed.  Cas.  850  (1875).  Where  bonds 
are  payable  in  gold  and  silver  coin 
the  government  has  no  right  to  pay 
them  in  legal-tender  currency.  State 
r.  Hays,  50  Mo.  34  (1872).  As  to  a 
gold  clause,  see  also  Blanck  v.  Sadlier, 
153  N.  Y.  551  (1897) ;  Dennis  v.  Moses, 
18  Wash.  537  (1898);  Carpentier  v. 
Atherton,  25  Cal.  564    (1864). 

1  Taylor  v.  Atlantic,  etc.  Ry.,  55 
How.  Pr.  275   (1877). 

2  Missouri,  etc.  Ry.  v.  Union  Trust 
Co.,  156  N.  Y.  592  (1898),  aff'g  87  Hun, 
377  (1895).  See  also  §§811,  816, 
infra. 

3  Re  Southern,  etc.  Ry.  Co.,  Ltd., 
[1905]  2  Ch.  78.    See  also  §  642,  supra. 

4  Although  bonds  are  taken  in  pay- 
ment of  past-due  coupons,  yet  those 
who  take  such  bonds  are  subrogated 
to  and  may  enforce  the  coupons. 
Gibert  v.  Washington,  etc.  R.  R.,  33 
Gratt.  (Va.)  586,  596  (1880).  But 
in  Fidelity,  etc.  Co.  v.  Shenandoah, 
etc.  R.  R.,  86  Va.  1  (1889),  the  same 
court  held  that  where  coupons  are  ex- 
changed for  income  bonds  at  sixty 
cents  on  the  dollar,  and  the  clear  in- 
tent was  to  satisfy,  discharge,  and  can- 
cel the  coupons,  there  is  no  subroga- 
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tion.  Second-mortgage  bonds  taken  in 
exchange  for  coupons  on  first-mort- 
gage bonds  share  in  the  proceeds  as 
though  they  were  such  coupons.  Farm- 
ers' L.  &  T.  Co.  V.  Green  Bay,  etc. 
R.  R.,  6  Fed.  Rep.  100  (1881).  Inter- 
est released  by  first-mortgage  secu- 
rity-holders may  be  expressly  made 
payable  to  holders  of  other  securities, 
and  yet  the  latter  are  not  subrogated 
to  the  mortgage  to  that  extent.  Sul- 
livan V.  Portland,  etc.  R.  R.,  94  U.  S. 
806  (1873),  Bondholders  taking  cer- 
tificates of  indebtedness  do  not  there- 
by waive  their  mortgage  security. 
Skiddy  v.  Atlantic,  etc.  R.  R.,  3 
Hughes,  320,  357  (1879);  s.  c,  22  Fed. 
Cas.  274.  See  also  Memphis,  etc.  R. 
R.  V.  Dow,  120  U.  S.  287  (1887),  where 
a  trustee  for  the  second-mortgage 
bondholders  bought  for  them  the  prop- 
erty at  a  foreclosure  sale  under  the 
first  mortgage.  Cf.  Railroad  i\  Sout- 
ter,  13  Wall.  517  (1871),  where  the 
sale  was  fraudulent.  See  also,  in  gen- 
eral, Gibbes  v.  Greenville,  etc.  R.  R., 
13  S.  C.  228  (1879);  Newbold  v. 
Peoria,  etc.  R.  R.,  5  HI.  App.  367 
(1879);  Blair  v.  St.  Louis,  etc.  R.  R., 
23  Fed.  Rep.  524  (1885) ;  Ames  v.  New 
Orleans,  etc.  R.  R.,  2  Woods,  206 
(1876);  s.  c,  1  Fed.  Cas.  760.  But  a 
person  advancing  interest  is  not  en- 
titled to  be  equitably  subrogated. 
Newport,  etc  Co.  v.  Douglass,  12  Bush 
(Ky.),  673  (1877).  See  also  §§772. 
860,  i7ifra;  Simmons  v.  Taylor,  38  Fed. 
Rep.  682  (1889);  Ex  parte  White,  2 
S.  C.  469  (1871).  Where  the  mort- 
gage bondholders  agree  to  waive  their 
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in  exchange  for  bonds  of  the  old  company,  such  bonds  of  the  old 
company  are  not  thereby  canceled  so  as  to  give  a  junior  mortgage 
of  the  old  company  priority  over  the  bonds  so  received  in  exchange.^ 
Where  a  part  of  mortgage  bonds  which  are  in  default,  are,  under 
a  reorganization  agreement,  returned  to  the  corporation  and  placed 
under  a  new  mortgage,  securing  bonds  which  are  issued  to  the  per- 
sons who  so  turned  in  tlie  first-mentioned  bonds,  the  holders  of  the 
remaining  old  bonds  cannot  claim  that  the  bonds  so  turned  in  have 
been  canceled,  thereby  reducing  the  first-mortgage  issue  by  that 
amount.-  Yet,  where  consolidated  mortgage  bonds  are  issued  in 
exchange  for  bonds  secured  by  prior  lien,  but  all  of  the  prior  bonds 
are  not  so  turned  in,  and  a  foreclosure  takes  place,  such  of  the  prior 
bonds  as  were  not  turned  in  must  be  paid  in  full.^  Where  a  holder 
of  bonds  exchanges  them  for  new  bonds,  the  agTcement  being  that 
the  old  bonds  should  be  canceled  when  all  of  them  have  been  changed, 

lien  and  take  new  second-mortgage  are  to  be  considered  canceled.  Bur- 
bonds,  and  the  trustee  does  discharge  lington,  etc.  Co.  t:  Princeton,  etc. 
the  mortgage,  a  failure  of  the  com-  Co.,  67  Atl.  Rep.  1019  (N.  J.  1907). 
pany  to  issue  the  new  second-mort-  Where  a  new  mortgage  is  executed  to 
gage  bonds  in  accordance  with  the  secure  bonds  to  be  issued  in  exchange 
contract  does  not  entitle  the  old  bond-  for  old  mortgage  bonds,  and  an  attach- 
holders  to  be  restored  to  their  posi-  raent  is  levied  on  the  property  before 
tion  as  first-mortgage  bondholders,  the  recording  of  the  new  mortgage, 
They  may,  however,  have  their  bonds  the  court  will  preserve  the  lien  of  the 
allowed  as  second-mortgage  bonds  pre-existing  mortgage  as  against  such 
upon  foreclosure.  Fidelity,  etc.  Co.  v.  attachment.  Griffin  v.  International 
Shenandoah,  etc.  R.  R.,  33  W.  Va.  T.  Co.,  161  Fed.  Rep.  48  (190S). 
761  (1890).  In  the  case  of  Maxwell,  2  Mowry  r.  Farmers'  L.  &  T.  Co.,  76 
etc.  Co.  v.  Henderson,  12  Colo.  App.  Fed.  Rep.  38  (1886). 
425  (1899),  where  the  lessee  of  land  3  Bound  v.  South  Carolina  R.  R.,  78 
had  issued  bonds  based  on  such  lease  Fed.  Rep.  49  (1897).  Where  the  out- 
and  most  of  the  holders  thereof  had  standing  bondholders  join  in  a  request 
transferred  their  bonds  to  a  mort-  for  a  foreclosure  of  the  mortgage 
gagee  of  the  lessor  in  exchange  for  bonds  of  the  reorganized  company, 
bonds  of  the  lessor,  the  court  held  they  are  deemed  to  have  waived  their 
that  these  bonds  of  the  lessee  which  rights  in  the  old  bonds.  First  Nat. 
had  been  so  exchanged  could  not  par-  Bank  v.  Radford  Trust  Co.,  80  Fel. 
ticipate  in  the  proceeds  from  the  fore-  Rep.  569  (1897).  Where  a  consoli- 
closure  of  the  mortgage  given  by  the  dated  mortgage  provides  for  the  issue 
lessee.  ^^    its    bonds    in   exchange    for   prior 

1  United  States  Rubber  Co.  v.  Amer-  bonds  and  some  of  the  prior  bonds  are 
ican,  etc.  Co.,  181  U.  S.  434  (1901).  so  exchanged,  the  bonds  so  turned  in 
Where  in  a  consolidation  new  bonds  are  considered  as  surrendered  and 
are  issued  in  exchange  for  old  bonds,  paid,  especially  where  the  company 
and  some  of  the  old  bonds  are  not  subsequently  represented  that  they 
sent  in,  and  those  which  are  sent  were  paid.  New  York,  etc.  T.  Co.  v. 
in  are  not  canceled,  it  is  a  ques-  Louisville,  etc.  R.  R.,  102  Fed.  Rep. 
tion    of    intent    as   to   whether    they    382  (1900). 
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such  owner  cannot  rescind  even  though  all  of  the  bondholders  do  not 
come  in  and  consequently  the  cancellation  docs  not  take  i)lace.* 

Where  without  foreclosure  the  bondhoUh-rs  purchase  the  prop- 
erty at  an  assignee's  sale  subject  to  the  mortgage,  and  pay  the  price 
by  turning  in  bonds,  the  bonds  cannot  be  enforced  against  the  stock- 
liolders  of  the  mortgagor  company.-  Where  mortgage  Ixjuds  are  de- 
posited with  the  trustee  to  be  issued  in  exchange  for  outstanding 
bonds,  the  right  of  a  holder  of  outstanding  bonds  to  make  the  ex- 
change cannot  be  defeated  by  the  mortgagor  after  such  holder  has 
actually  deposited  his  bonds  and  asked  for  the  new  bonds.^  The 
holder  of  bonds,  issued  by  a  corporation,  which  is  afterwards  consoli- 
dated with  another  corporation,  cannot  claim  the  right  to  exchange 
his  bonds  for  bonds  of  the  consolidated  company,  even  though  the 
mortgage  of  the  consolidated  company  provides  for  such  exchange, 
especially  where  the  party  has  delayed  for  nine  years  in  claiming 
the  right.^ 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee  of 
the  mortgage  is  made  a  party  defendant  and  resides  in  the  same  state 
as  the  complaining  corporation.  The  trustee  in  such  a  suit  is  merely 
a  formal  party.^  Where  a  corporation  buys  its  unmatured  bonds 
and  causes  the  mortgage  securing  them  to  be  canceled,  but  neglects 
to  cancel  the  bonds,  a  bona  fide  pledgee  of  such  bonds  from  the 
treasurer,  who  fraudulently  abstracted  them,  is  protected.'*  Even 
though  a  railroad  mortgage  is  being  foreclosed  in  the  federal  court 
on  the  supposition  that  a  prior  mortgage  had  been  fully  paid,  yet 
a  hona  fide  purchaser  of  bonds  secured  by  such  prior  mortgage  may 
bring  a  foreclosure  suit  thereon  in  the  state  court  after  the  foreclos- 
ure suit  in  the  federal  court  has  been  completed,  even  though  such 
purchaser  purchased  during  the  foreclosure  of  the  subsequent  mort- 

1  Central  Trust  Co.  v.  Marietta,  etc.  latter  bonds  cannot  compel   the  con- 
Ry.,  73  Fed.  Rep.  589  (1896).  solidated    companj-    to   make    the   ex- 

2  Cock   V.   Bailey,    146    Pa.    St.    328  change,   there   being  no  definite  con- 
(1892).  tract  on  the  part  of  the  consolidated 

3  Wakefield,   etc.    Co.   v.   New   Eng-  company  so  to  do,  and  there  being  a 
land  T.  Co.,  175  Mass.  478  (1900).  provision  as  to  the  consolidated  bonds 

4  New  York,  etc.  Trust  Co.  v.  Louis-  in  case  the  bondholders  in  the  consti- 
ville,  etc  R.  R.,  97  Fed.  Rep.  226  tuent  companies  refused  or  neglected 
(1899).  Even  though  on  the  con-  to  exchange.  Mott  v.  N.  Y.,  etc.  Co., 
solidation  of  several  railroads  pro-  29  N.  Y.  Misc.  Rep.  39  (1899). 
vision  is  made  for  issuing  consoli-  r>  Lake,  etc.  R.  R.  r.  .Ziegler,  99  Fed. 
dated  bonds  to  take  up  existing  bonds  Rep.  115  (1900). 

of  the  constituent  companies,  yet  after        '■-  Rockville,   etc.    Bank    r.   Citizens', 
seven    years'    delay    a   holder    of   the    etc.  Co.,  72  Conn.  576  (1900) 
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gage  and  was  aware  of  the  default  on  such  second  mortgage.^  In 
construing  a  provision  in  a  bond  for  a  sinking  fund,  the  prospectus 
is  not  admissible  in  evidence.  The  term  "sinking  fund"  does  not 
necessarily  imply  accumulation.^  A  debenture  containing  an  agree- 
ment that  the  company  will  not  execute  any  mortgage  prior  in  right, 
to  such  debentures  does  not  affect  the  rights  of  a  bona  fide  mortgagee 
without  notice  of  such  debentures  and  such  contract.^ 

The  question  of  whether  a  provision  that  bonds  may  be  issued  by 
vote  of  the  stockholders  only,  and  whether  a  statutory  notice  may 
be  waived,  is  considered  elsewhere.^ 

§  766.  Bonds  issued  below  par  for  cask,  property,  or  construction 
work — Dividend  of  bonds — Bonds,  notes,  or  mortgages  given  with- 
out consideration—Statutory  and  constitutional  prohibitions  rel- 
ative to  issues  of  bonds— Fraudulent  issues  of  bonds— Boyia  fide 
purchasers  of  bonds  issued  at  less  than  their  par  value  are  protected— 
Fraudident  issues  of  bonds  to  the  directors,  or  through  directors 
who  are  ''dummies,'^  or  to  construction  companies  in  which  the 
directors  are  i^iterested.- — It  is  clear  that  at  common  law  a  corpora- 
tion may  issue  its  bonds  at  less  than  their  par  value.'' 


1  Pittsburgh,  etc.  Ry.  v.  Lynde,  55 
Ohio  St.  23  (1896);  same  case  aff'd, 
suh  nom.  Pittsburgh,  etc.  Ry.  r.  Long 
Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899). 

2  Morrison  v.  Chicago,  etc.  Co.,  77  L. 
T.  Rep.  677   (1897). 

3  Re  Castell,  etc.  Co.,  [1898]  1  Ch. 
315. 

4  §  725,  supra,  and  §  808,  infra. 

5  Gamble  v.  Queens  County  Water 
Co.,  123  N.  Y.  91  (1890),  where  the 
court,  after  speaking  with  reference 
to  the  stock  of  the  company,  proceeded 
to  say:  "A  different  rule,  however,  pre- 
vails in  regard  to  the  bonds  of  a 
corporation.  An  extended  discussion 
of  the  question  is  not  needful.  We 
think  a  corporation  has  the  power 
to  issue  its  bonds  at  less  than  par.  So 
far  as  this  point  is  concerned,  it  is 
not  restricted  to  an  issue  only  upon 
payment  to  the  company  of  the  par 
value  of  the  bonds,  either  in  money 
or  property  for  its  use."  To  same 
effect,  Lyceum  v.  Ellis,  57  N.  Y.  Super. 
Ct.  532  (1890);  Farmers'  L.  &  T.  Co. 
V.  Rockaway,  etc.  R.  R.,  69  Fed.  Rep. 
9    (1895).     The  holder  of  a  majority 


of  the  stock  of  a  railroad  company 
may  legally  cause  its  bonds  to  be 
issued  to  himself  at  ninety  cents  on  the 
dollar  in  payment  of  a  debt  due  him. 
Gloninger  v.  Pittsburgh,  etc.  R.  R.,  139 
Pa.  St.  13  (1891).  A  corporation  may 
issue  bonds  at  eighty  cencs  on  the  dol- 
lar. The  Vigilancia,  68  Fed.  Rep.  781 
(1895).  In  the  case  of  Duncomb  v. 
N.  Y.  etc.  R.  R.,  84  N.  Y.  190  (1881), 
bonds  were  sold  by  the  corporation  at 
fifty-one  cents  on  the  dollar,  and  the 
court  sustained  the  sale.  It  is  no 
defense  to  a  foreclosure  suit  that  the 
bonds  were  issued  at  two-thirds  of 
their  par  value.  Central  Trust  Co. 
r.  Washington,  etc.  R.  R.,  124  Fed. 
Rep.  813  (1903).  Bonds  sold  by  the 
corporation  at  eighty  cents  on  the  dol- 
lar were  sustained  in  Lembeck  r.  Jar- 
vis,  etc.  Co.,  70  N.  J.  Eq.  757  (1906), 
aff'g  69  N.  J.  Eq.  450.  Whefe  mort- 
gage bonds  are  issued  without  any 
consideration  the  burden  of  proof  is 
shifted  on  to  the  holders  of  the  bonds 
to  prove  that  they  are  bona  fide  hold- 
ers. McVicar,  etc.  Co.  r.  Union  Ry. 
etc.  Co.,  136  Fed.  Rep.  678  (1905).  A 
New   York   corporation   cannot  under 
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A  person  to  whom  stock  has  been  issued  in  payment  for  property 
may  donate  a  part  of  it  as  a  bonus  to  go  with  bonds  sold  at  par  by 
the  corporation  to  the  person  taking  the  bonus,^  A  person  who  buy3 
mortgage  bonds  with  stock  as  a  bonus,  iroui  a  party  to  whom  the 
stock  and  bonds  were  originally  issued,  cannot  be  held  liable  on  the 
stock  at  the  instance  of  other  stockholders,  who  did  not  object  at 
the  time  of  the  issue,  but  who  come  into  the  foreclosure  suit  and  at- 
tempt to  defeat  the  bonds  on  the  ground  that  the  amount  due  thereon 
is  not  more  than  the  unpaid  par  value  of  the  stock,  the  bonds  and 
stock  having  originally  been  issued  in  payment  for  property.^   Where 


the  New  York  statute  receive  a  note 
in  payment  for  its  bonds,  especially 
where  it  was  a  note  of  the  president, 
unless  such  note  is  actually  collected. 
In  re  Waterloo,  etc.  Co.,  134  Fed  Rep. 
341  (1904).  A  corporate  creditor  can- 
not complain  that  a  company  sold  its 
bonds  to  some  of  the  directors  at  a 
discount  of  twenty-five  per  cent.  Bank 
of  Toronto  v.  Cobourg,  etc.  Ry.,  10  Ont. 
(Can.)  376  (1885).  Debentures  may 
be  issued  at  a  discount,  even  sixty 
per  cent,  discount  being  upheld  in 
Webb  V.  Shropshire  Ry.,  [1893]  3  Ch. 
307.  See  also  Handley  r.  Stutz,  139 
U.  S.  417  (1891);  Christensen  r.  Illi- 
nois, etc.  Co.,  52  Hun,  478  (1889). 
But  an  agreement  of  a  corporation  to 
issue  bonds  to  a  subscriber  as  a 
"bonus"  was  held  to  be  void,  and  the 
subscription  was  enforced,  in  Morrow 
r.  Nashville,  etc.  Co.,  87  Tenn.  262 
(1889).  In  Claflin  v.  South  Carolina 
R.  R.,  8  Fed.  Rep.  118  (1880),  bonds 
were  issued  at  the  rate  of  eighty  cents 
on  the  dollar,  and  no  question  was 
raised  as  to  the  validity  of  the  issue. 
In  England  debentures  may  be  issued 
at  a  discount  in  cash.  Campbell's 
Case,  L.  R.  4  Ch.  D.  470  (1876),  where 
the  issue  was  to  a  director;  Re 
Regents',  etc.  Co.,  L.  R.  3  Ch.  D.  43 
(1876),  where  pledgees  of  debentures 
shared  equally  with  purchasers,  on 
winding  up,  to  the  extent  of  the 
pledge;  Re  Anglo-Danubian,  etc.  Co., 
L.  R.  20  Eq.  339  (1875)  ;  Re  Inns,  etc. 
Co.,  L.  R.  6  Eq.  82  (1868).  Where 
railroad  bonds  are  issued  and  paid  for 
in    Confederate    currency,    they    can 


be  enforced  only  to  the  extent  of  the 
purchasing  value  of  the  currency 
thus  paid,  at  the  time  of  the  purchase, 
with  interest  upon  that  value.  Spence 
V.  Mobile,  etc.  Ry.,  79  Ala.  576  (1885). 
See  also,  on  the  subject  of  issuing 
stock  and  bonds  at  less  than  their  par 
value,  ch.  Ill,  supra.  It  is  illegal  to 
issue  municipal  bonds  at  a  discount. 
See  §  98,  supra.  In  Sherlock  v.  Win- 
netka,  68  111.  530  (1873),  the  court 
held  a  sale  of  municipal  bonds  below 
par  to  be  unlawful.  A  stockholder 
in  a  New  Jersey  corporation  may 
bring  suit  in  the  New  York  state 
courts  to  compel  persons  holding  a 
majority  of  the  stock  to  return  to  the 
corporation  for  cancellation  a  large 
amount  of  stock  which  was  issued  to 
them  illegally  and  without  considera- 
tion, but  the  legality  of  such  issue 
will  not  be  determined  by  the  statutes 
of  New  York;  and  such  also  is  the 
rule  as  to  a  mortgage  which  was  made 
without  reference  to  the  requirements 
of  the  New  York  statutes.  Ernst  r. 
Rutherford,  etc.  Co.,  38  N.  Y.  App.  Div. 
388    (1899). 

1  Davis  r.  Montgomery,  etc.  Co.,  101 
Ala.  127  (1890).     See  also  §  42,  supra. 

2  Northern,  etc.  Co.  r.  Columbia, 
etc.  Co.,  75  Fed.  Rep.  936  (1896); 
Dickerman  r.  Northern  T.  Co.,  80  Fed. 
Rep.  450  (1897);  aff'd,  176  U.  S.  181. 
But  see  §§  46,  47,  supra.  Even  though 
a  corporation  sells  $161,500  of  bonds 
and  $130,000  of  its  stock  for  $145,350, 
yet  the  remaining  bondholders  can- 
not complain  on  the  foreclosure,  and 
even  if  there  was  any  liability  on  the 
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underwriters  have  agreed  to  purchase  the  bonds  of  the  corporation 
at  a  certain  price  with  a  bonus  of  seventy-five  per  cent,  in  stock,  the 
corporation  may  pledge  the  bonds  and  assign  the  underwriting  agree- 
ment to  the  pledgee,  and  the  pledgee  in  order  to  enforce  the  under- 
writing agreement  may  compel  the  corporation  to  furnish  the  seventy- 
five  per  cent,  in  stock  for  that  purpose.^  The  bonds  of  a  failing  cor- 
poration and  the  mortgage  securing  them  are  valid  although  when 
the  bonds  were  issued  a  large  amount  of  increased  capital  stock 
was  given  by  the  corporation  as  a  bonus  with  the  bonds.  The  giving 
of  the  bonus  is  no  defense  to  a  foreclosure  of  the  mortgage,  it  being 
shown  that  the  corporation  was  nearly  insolvent  at  the  time  such  in- 
creased capital  stock  was  issued."  But  bond  purchasers  who  receive 
an  equal  amount  of  stock,  the  entire  price  being  the  par  value  of 
the  bonds  only,  are  liable  on  the  stock  if  they  had  notice 
of  the  fact  that  it  had  been  issued  for  worthless  property,  and  it  is 
immaterial  that  some  of  them  after  signing  the  contract  accepted  the 
bonds  without  taking  the  certificate  of  stock.^  In  ISTew  York  it  has 
been  held  that  unissued  shares  of  stock  may  be  issued  gratuitously  to 
stockholders ;  also  bonds  of  the  company ;  and  they  are  not  liable  for 
the  par  value  or  any  part  thereof  to  the  corporation  or  corporate  cred- 
itors, unless  they  agTeed  to  pay  therefor  or  the  statute  requires  pay- 
ment. Even  though  the  stockholder  has  sold  such  stock  and  bonds, 
he  is  not  liable  to  corporate  creditors  for  the  amount  received  from 

stock  as  an  unpaid  subscription  the  with  a  bonus  of  stock  equal  to  fifty- 
statute  of  limitations  may  be  a  bar,  per  cent,  of  the  par  value  of  the  bonds 
and  the  same  is  true  as  to  any  for-  for  eighty-five  cents  on  the  dollar  for 
feiture  for  usury.  Weed  v.  Gaines-  the  bonds,  and  such  transaction  is 
vine,  etc.  R.  R.,  119  Ga.  576   (1904).  legal,    even    though    one-half    of    the 

1  Kirkpatrick  v.  Eastern,  etc.  Co.,  stock  was  contributed  by  the  stock- 
135  Fed.  Rep.  146  (1904);  aff'd,  137  holders  who  were  reimbursed  by  a 
Fed.  Rep.  387.  In  the  case  Hudson,  stock  dividend  to  that  amount, 
etc.  Ry.  r.  O'Connor,  95  N.  Y.  App.  Neither  the  corporation  nor  Its  re- 
Div.  6  (1904),  an  underwriting  syndi-  ceiver  can  complain  of  the  trans- 
cate  agreement  was  ronstrued  where  action,  and  creditors  who  were  not 
bonds  were  sold  at  eighty  cents  on  the  deceived  and  fraudulently  induced  to 
dollar  with  a  stock  bonus,  and  it  purchase  the  stock  or  bonds  cannot 
was  held  that  coupons  attached  to  the  complain.  Great  Western,  etc.  Co.  v. 
bonds  belonged  to  the  underwriters,  Harris,  128  Fed.  Rep.  321  (1903); 
even  though  the  bonds  were  not  de-  aff'd,  198  U.  S.  561. 

livered  for  some  time  after  the  cou-  3  Gillett  v.  Chicago  Title  &  T.  Co.,  82 

pons  became  due.  N.    E.    Rep.    891    (111.    1907),   holding 

2  Dummer  v.  Smedley,  110  Mich,  also  that  where  bonds  were  sold  with 
466  (1896),  the  court  relying  on  the  a  bonus  of  stock,  and  the  purchasers 
authority  of  Handley  v.  Stutz,  139  U.  were  held  liable  on  the  stock,  they 
S.  417  (1891).  See  also  §42,  supra,  were  entitled  to  participate  as  bond- 
Where  a  corporation  cannot  find  a  pur-  holders  in  the  fund  which  the  court 
chaser  for  its  bonds  at  sixty  cents  on  compelled  them  to  pay  in  on  their 
the  dollar  it  may  sell  them  together  stock. 
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the  salc.^     Even  tliougli  bonds  are  issued  as  a  bonus  to  stockholders, 
yet  a  bo7ia  fide  holder  of  such  bonds  may  enforce  them.^ 

Generally  a  large  amount  of  stock  is  issued  together  with  a  quan- 
tity of  bonds  in  payment  for  property  or  construction  work.  Upon 
the  insolvency  of  the  company,  the  bonds  having  passed  into  the 
hands  of  bona  fide  holders,  an  attempt  is  made  to  hold  the  contract- 
ors liable  for  the  par  value  of  the  stock  on  the  theory  that  it  has 
never  been  paid  for.  The  great  weight  of  authority,  however,  holds 
that  the  contractors  are  nCt  liable  on  the  stock,  whether  they  have 
disposed  of  it  or  not.^ 


1  Christensen  v.  Eno,  106  N.  Y.  97 
(18S7),  the  court  refusing  to  follow 
Skraiuka  v.  Allen,  7  Mo.  App.  434 
(1879);  s.  c,  76  Mo.  384.  "Stock 
issued  as  a  bonus  with  the  sale  of 
bonds,  or  stock  issued  through  the 
means  of  overvaluation  of  property, 
cannot  properly  be  regarded  as  nec- 
essarily issued  fraudulently.  In  the 
absence  of  intervening  rights  of  cred- 
itors, such  transactions  appear  to 
have  been  generally  supported  by  the 
courts,  unless  positive  fraud  has  been 
clearly  established,  notwithstanding 
the  constitutional  and  statutory  pro- 
visions of  many  of  the  states  designed 
to  secure  a  proper  relationsliip  be- 
tween the  capital  stock  and  the  assets 
of  corporations."  Arnold  i\  Searing, 
67  Atl.  Rep.  831  (N.  J.  1907).  See 
also  ch.  Ill,  §  42,  supra. 

2  Thomson-Houston  Elec.  Co.  v. 
Capitol  Elec.  Co.,  65  Fed.  Rep.  341 
(1894),  holding  also  that  where  an 
agent  received  the  bonds  with  notice, 
but  tried  to  cheat  his  principal,  the 
latter  is  not  chargeable  with  notice. 

3  Where  all  the  stock  and  a  large 
quantity  of  bonds  are  issued  by  a  rail- 
road corporation  to  its  contractor  in 
payment  for  the  construction  of  the 
road,  the  contractor  is  not  liable  to 
corporate  creditors  on  the  stock,  even 
though  the  bonds  were  a  sufficient 
consideration  for  building  the  road, 
unless  the  corporate  creditors  prove 
that  the  stock  at  the  time  of  its  issue 
had  a  real  or  market  value.  ''If,  when 
disposed  of  by  the  railroad  company, 
it  was  without  value,  no  wrong  was 


done  10  creditors." 
constitution     and 
change  this  rule. 
U.    S.    118    (1891); 
Brunt,    82    N.    Y. 


Even  the  Missouri 
statutes  do  not 
Fogg  r.  Blair,  139 
Van  Cott  V.  Van 
535  (1880).  The 
doctrine  laid  down  in  Van  Cott  v.  Van 
Brunt  was  approved  in  Coe  v.  East, 
etc.  R.  R.,  52  Fed.  Rep.  531  (1892). 
It  is  legal  for  a  railroad  company  to 
issue  bonds  and  stock  in  payment  for 
the  construction  of  its  road.  If  all 
the  parties  assent  no  one  can  com- 
plain. "As  the  stock  was  issued  as  a 
part  of  the  consideration  for  con- 
struction, it  cannot  be  said  that  it 
was  taken  without  value  given."  The 
par  value  is  immaterial.  "The  fact 
that  they  were  created  for  an  expend- 
iture less  than  the  par  value  of  the 
aggregate  issues  of  capital  stock  and 
bonds  does  not  affect  the  question  at 
all."  Barr  v.  New  York,  etc.  R.  R., 
125  N.  Y.  263  (1891).  A  railroad  con- 
struction contract  by  which  the  work 
is  paid  for  by  stock  and  bonds  is  not 
a  stock  subscription  nor  a  sale  of 
the  stock,  but  is  merely  a  contract, 
and  the  receiver  of  the  railroad  cannot 
hold  a  contractor  liable  for  the  alleged 
value  of  the  stock  and  bonds,  he  being 
estopped  the  same  as  the  corporation 
itself,  there  being  no  promise  to  pay 
the  par  value  of  the  stock.  Bostwick 
r.  Young,  118  N.  Y.  App.  Div.  490 
(1907).  Where  a  corporation  fails  In 
its  suit  to  have  bonds  canceled  on 
the  ground  that  they  were  net  issued 
for  value,  it  cannot  afterwards  defend 
against  such  bonds  on  the  ground  of 
payment  and  estoppel.     Ruckman   p. 
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The  issue  of  the  bonds  of  a  corporation  in  payment  for  property 
or  construction  work  is  the  favorite  mode  of  issuing  bonds  at  less 

Union  Ry.,  45  Ore.  578  (1904).  At  bonds  less  the  actual  value  of  the 
common  law,  even  though  a  railroad  land.  The  court  refused,  and  said: 
corporation  issues  to  its  president  "We  do  not  concur  with  the  master 
nearly  $1,400,000  of  mortgage  bonds  in  his  conclusion  that  Kase  should 
and  $700,000  of  stock  for  construction  refund  to  the  company  a  large  sum  of 
work  which  costs  only  about  $700,000,  money  in  excess  of  the  profit,  becaue 
nevertheless  the  purchasers  of  such  of  the  •stock  received  by  him  in  the 
stock  and  bonds  cannot  cause  suit  to  transaction.  He  finds  as  a  fact  that 
be  brought  by  the  corporation,  after  the  stock  was  then,  and  is  now, 
the  foreclosure  of  its  property,  and  worthless.  A  court  of  equity  does 
hold  him  liable.  The  court  held  that  not  perform  the  duties  of  a  court  of 
inasmuch  as  the  stock  had  no  mar-  quarter  sessions;  does  not  order  resti- 
ket  value  no  harm  was  done.  The  tution  of  that  which  is  valuable,  and 
court  said:  "Nor  i^  it  true  that  those  also  impose  a  heavy  fine  on  the  guilty. 
who  took  the  stock  and  bonds  and  The  company  has  the  land,  Kase  has 
paid  money  for  them  were  cheated  by  a  profit  of  $111,000  bonds,  and  no 
Kase,  in  any  real  sense  of  the  word,  profit  in  the  worthless  stock.  He 
Is  any  man  of  ordinary  judgment  should  account  for  the  bonds  alone." 
cheated  when  he  pays  seventy-five  Inasmuch,  however,  as  the  president 
or  eighty  cents  on  the  dollar  for  a  secretly  owned  land  in  the  name  of 
seven  or  eight  per  cent,  railroad  bond,  a.nother  person  and  caused  the  corpo. 
receiving  with  the  bond  a  gift  of  the  ration  to  purchase  it  and  issue  stock 
stock  in  many  cases  almost  equaling  and  bonds  in  payment,  without  dis- 
the  face  value  of  the  bond?  Such  a  closing  his  interest  in  the  land,  he 
purchaser  knew,  just  as  Kase  knew,  was  held  liable  to  the  corporation  for 
that  the  value  of  the  paper  was  specu-  the  difference  between  the  actual  mar- 
lative.  If  Kase  lived,  if  he  expended  ket  value  of  the  stock  and  bonds  and 
the  money  in  construction,  if  he  com-  the  actual  value  of  the  land.  Dan- 
pleted  the  road,  if  the  event  then  ville,  etc.  R.  R.  r.  Kase,  39  Atl. 
proved  it  to  be  a  meritorious  enter-  Rep.  301  (Pa.  1898).  Although 
prise  (that  is,  if  it  received  and  de-  $1,500,000  of  stock,  issued  as  fully 
veloped  traffic  sufficient  to  pay  operat-  paid,  and  $1,500,000  in  bonds,  are 
ing  expenses,  fixed  charges,  and  rea-  issued  for  the  construction  of  a 
sonable  dividends),  the  ispeculative  work  which  costs  less  than  $1,500,000, 
buyer  would  probably  more  than  yet  an  attorney  who  took  part 
double  his  money.  If  any  one  of  the  in  the  transaction  cannot,  as  a 
contingencies  did  not  happen,  the  creditor  of  the  corporat/ion,  claim 
buyer  lost;  but  he  was  not  cheated,  that  the  stock  was  not  fully  paid, 
except  in  the  sense  that  all  who  bet  Ten  Eyck  v.  Pontiac,  etc.  R.  R.,  114 
on  the  happening  of  an  uncertain  Mich.  494  (1897).  In  Northwestern, 
event,  and  lose,  are  cheated."  Dan-  etc.  Ins.  Co.,  v.  Cotton,  etc.  Co.,  46 
ville,  etc.  R.  R.  v.  Kase,  39  Atl.  Rep.  Fed.  Rep.  22  (1891),  however,  the 
301  (Pa.  1898).  In  this  case  stock  court  held  that  where  property  worth 
and  bonds  had  been  issued  by  the  $157,000  is  turned  in  to  a  corporation 
corporation  for  land,  but  the  stock  for  $200,000,  payable  in  $125,000  of 
had  no  market  value,  and  an  effort  stock  and  $75,000  of  bonds,  the  credit- 
was  made  to  hold  the  vendor  of  the  ors  of  the  company  might  hold  the 
land  liable  for  the  par  value  of  the  parties  liable  on  the  stock  as  though 
stock    and   the    actual    value    of   the  it  were  unpaid  stock,  and  the   cred- 
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than  their  par  vahic.  The  real  value  of  the  property  or  construc- 
tion work  being  uncertain,  it  is  difficult  to  detect  the  real  price  at 
which  the  bonds  are  issued;  and  when  it  is  borne  in  mind  that 
bonds  may  be  issued  below  par,  even  when  issued  for  cash,  the 
safety  of  issuing  bonds  at  a  price  greatly  below  par  in  payment  for 
property  or  construction  work  becomes  apparent.  The  courts  sus- 
tain such  issues  of  bonds,  even  though  the  value  of  the  property  or 
construction  work  is  far  less  than  the  par  value  of  the  bonds.^     Thus, 

itor  is  presumed  not  to  have  known  ment  by  the  subscribers,  it  only 
of  the  transaction  when  he  contracted  remains  to  consider  the  effect  of  the 
the  debt.  Where  a  railroad  worth  defenses  set  up." 
$112,000  is  sold  to  a  new  corporation  i  In  Stewart  v.  St.  Louis,  etc.  R.  R., 
for  $1,120,000  of  bonds  and  all  its  41  Fed.  Rep.  736  (1887),  where  a  rail- 
capital  stock,  the  transaction  is  fraud-  road  road-bed  worth  $2,000  was 
ulent.  The  bondholders  may  obtain  turned  in  to  a  corporation  for  $200,- 
judgment  against  the  company  on  000  of  its  notes  and  $3,600,000  of  its 
their  bonds,  and  then  compel  the  stock,  the  court  held  that  the  notes 
stockholders  to  pay  the  full  par  value  were  good  and  could  be  collected.  In 
of  their  stock.  Preston  v.  Cincinnati,  passing  upon  the  validity  of  a  rail- 
etc.  R.  R.,  36  Fed.  Rep.  54  (1888).  road  construction  contract  whereby 
This  decision  was  affirmed  in  Lloyd  bonds  and  preferred  stock  and  com- 
V.  Preston,  146  U.  S.  630  (1892),  mon  stock  were  issued  for  construe- 
where  the  court  held  that  where  the  tion  work,  the  court  in  figuring  the 
owner  of  a  railroad  sold  it  to^  a  actual  value  received  by  the  railroad 
newiy  organized  corporation  for  stock  for  these  securities  figured  the  com- 
and  bonds,  the  par  value  of  which  mon  stock  at  fifteen  cents  on  the  dollar 
was  fifty  times  the  real  value  of  the  and  the  bonds  at  seventy-six  cents  on 
railroad,  the  bondholders  and  other  the  dollar,  and  held  that  this  was  legal, 
creditors  who  had  obtained  judgment  even  under  the  Ohio  statutes.  To- 
against  the  corporation,  the  execution  ledo,  etc.  R.  R.  v.  Continental  Trust 
being  returned  unsatisfied,  may  hold  Co.,  95  Fed.  Rep.  497  (1899).  In  a 
the  party  receiving  the  stock  liable  suit  by  the  receiver  of  an  insolvent 
thereon,  on  the  ground  that  the  sub-  street  railway  company  to  hold  a  con- 
scription price  of  such  stock  has  gtruction  company  liable  on  stock 
never  been  paid.  The  court  said:  which,  together  with  bonds,  was  is- 
"The  entire  organization  was  grossly  sued  for  the  construction  of  a  street 
fraudulent  from  first  to  last,  without  railway,  the  claim  being  that  there 
a  single  honest  incident  or  redeeming  was  no  consideration  received  for  the 
feature."  The  court  also  said:  "It  stock,  the  bill  in  equity  must  allege 
having  been  found,  on  convincing  that  the  construction  company  had 
evidence,  that  the  overvaluation  of  power  to  acquire  such  stock.  If  such 
the  property  transferred  to  the  rail-  stock  was  issued  and  received  as  full- 
way  company  by  Harper,  in  pretended  paid  stock  the  construction  company 
payment  of  the  subscriptions  to  the  is  not  liable  thereon,  even  though 
capital  stock,  w^as  so  gross  and  ob-  $63,750  of  stock  and  $95,000  in  notes 
vious  as,  in  connection  with  the  other  secured  by  bonds  were  issued  for  con- 
facts  in  the  case,  to  clearly  establish  struction  work  costing  but  $95,000, 
a  case  of  fraud,  and  to  entitle  bona  there  being  no  proof  that  the  stock 
fide  creditors  to  enforce  actual  pay-  ever  had  any  value.  Doak  v.  Stahl- 
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a  purchaser  of  iDonds,  wlio  purchases  with  notice  that  an  alleged 
covenant  in  the  mortgage  securing  the  bonds,  to  devote  the  proceeds 

man,  58  S.  W.  Rep.  741   (Tenn.  1899).    if    the   contract   for    its   construction 
The  statute  of  New  York  prohibiting    was  fairly  made  and  carried  out,  and 
the  issue   of   stock   at  less  than  par    called  for  the  amount  of  bonds  actu- 
and  of  bonds  at  less  than  their  fair    ally  issued,  and  no  fraud  is  charged 
market   value   does   not   prohibit   the    in  the  inception  or  execution  of  such 
issue   of   stock   and   bonds   by   a   gas    contract.     Such  a  question,  however, 
company    in    payment    for    the    stock    may  be  raised  before  the  master  upon 
and   bonds  of  a  competing  gas  com-    the  distribution  of  the  fund  realized 
pany,    even   though   a   high   value   is    upon  foreclosure.     Farmers'   L.  &  T. 
placed    upon    the    franchise    of    such    Co.  v.  Rockaway  Valley  R.  R.,  69  Fed. 
competing  company  as  a  part  of  the    Rep.  9   (1895).     Even  though  a  party 
purchase  price.    Such  a  transaction  is    acquires  all  the  stock  of  a  corporation, 
not  illegal  on  the  ground  of  creating    amounting    to    $1,500,000,    and    then 
a  monopoly,  nor  is  it  ultra  vires,  pro-    through   dummy   directors   issues   $3,- 
vided  the  charter  of  the  first  company    500,000  additional  stock  and  $4,000,000 
allowed    it    to    purchase    stock    and    of    mortgage    bonds    to   himself,    and 
bonds,  as  provided  in  the  New  York    then   proceeds  to  sell   the   stock  and 
statutes.     Rafferty  v.  Buffalo,  etc.  Co.,    bonds  to  the  public,  yet  a  person  who 
37  N.  Y.  App.  Div.  618   (1899).     The    purchases   some   of  the  stock  cannot 
New  York  statute  against  the  issue  of    file  a  bill  in  equity  against  the  corpora- 
stock    below    par    and    the    issue    of    tion  to  set  aside  the  transaction  and 
bonds  below  their  fair  market  value    to  ascertain  what  part  of  his  stock  is 
does  not  prevent  the   issue  of   stock    legal.    His  remedy  is  at  law  for  dam- 
and  bonds  by  a  railroad  company  for    ages,    or   he    may   repudiate   and    re- 
construction   work,    and    such    stock    cover    back    his    money.      "It    is    ele- 
and   bonds   may   be   delivered    in   ad-    mentary  that  the  court  is  possessed 
vance  of  the  work  being  done.     Hud-    of  no  power  to  make  a  new  contract 
son  River,  etc.  R.  R.  v.  Hanfleld,  36    between  parties  entirely  distinct  and 
N.  Y.   App.   Div.    605    (1899).     Mort-    different  from  the  contract  that  they 
gage    bonds    issued    in    exchange    for    have  entered   into."     Church  v.   Citi- 
notes  held  by  a  former  company  must    zens'    Street   Ry.,    78    Fed.    Rep.    526 
be  clearly   and   fully  explained   in   a    (1897).     A  delivery  of  bonds  as  pay- 
foreclosure  suit  based  thereon.     Cen-    ment   in    advance   for  services  to  be 
trla  Trust  Co  v.  Worcester  Cycle  Mfg.    rendered  in  selling  other  bonds  can- 
Co.,    90    Fed.    Rep.    584    (1898).      In    not  be  rescinded,  where  by  subsequent 
White  Water,  etc.  Co.  v.  Vallette,  21    agreement  a  loan  with  the  bonds  as 
How.  414   (1858),  the  court  held  that    collateral    was    negotiated,   the   bonds 
bonds  issued  in  payment  for  the  com-    to  be  subsequently  sold.    American  L. 
pletion      of      a     canal     were     legal,    &  T.  Co.  v.  Toledo,  etc.  Ry.,  47  Fed. 
although    the    sum    for    which    they    Rep.     343     (1890);     aff'd,     Burke    v. 
were  issued  was  largely  greater  than    American  L.  &  T.  Co.,  155  U.  S.  534 
the  estimated  cost  of   the  work.     In    (1895).      The    plan   of   issuing    large 
that  case   the   bonds   were   issued   at    quantities   of   stock   and   bonds   of   a 
about  fifty  cents  on  the  dollar.     Rail-    railroad  company  to  a  contractor,  the 
road  bonds  issued  to  pay  for  the  con-    bonds  being   all   "water,"   is   declared 
struction  of  the  road  are  not  rendered    illegal   in   Central   Trust  Co.   r.   New 
invalid  by  proof  that  the  road  could    York,  etc.  R.  R.,  18  Abb.  N.  Cas.  381, 
have    been,    or   was,    constructed    for    395  (1887),  holding  also  that  the  full 
less  than  the  amount  of  such  bonds,    amount  of  the  bonds  can-  be  claimed 
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of  the  bonds  to  the  improvement  of  the  property,  has  been  broken, 
cannot  complain  of  such  breach  of  covenant,  even  though  the  entire 
proceeds  of  the  bonds  were,  through  the  medium  of  sales  of  property, 
diverted  to  the  personal  benefit  of  stockholders.*     Even  though  bonds 


only  by  b07ia  fide  holders  without  no- 
tice, and  that  the  other  bonds  will  be 
paid  only  iu  proportion  to  the  actual 
value  of  the  property  given  to  the 
company  for  them.  The  celebrated 
Burke  litigation  is  in  point  here.  It 
appears  that  in  July,  1881,  Burke  pur- 
chased the  entire  capital  stock  (ex- 
cept seven  shares  which  seem  to  have 
been  lost)  of  three  coal-carrying  rail- 
road companies  in  Ohio  and  consoli- 
dated them.  He  owned  also  the  stock 
of  another  coal  and  railroad  com- 
pany. Accordingly  he  caused  the  con- 
solidated company  to  issue  $8,000,000 
of  its  mortgage  bonds  in  purchase  of 
and  payment  for  the  stock  of  the  coal 
and  railroad  company,  which  was 
worth  less  than  $1,500,000.  He  then 
sold  the  bonds  and  kept  the  proceeds. 
The  bonds  recited  on  their  face  that 
they  were  for  double  tracking,  equip- 
ment, and  improvement  purposes. 
The  bonds  passed  into  bona  fide 
hands.  The  consolidated  company 
also  passed  into  other  hands.  In  1887, 
or  thereabouts,  the  company  com- 
menced suit  against  Burke  and  others 
to  compel  an  accounting  and  to  reach 
the  stock  of  the  company  which 
Burke  had  paid  for  out  of  the  pro- 
ceeds of  the  $8,000,000  of  bonds.  A 
preliminary  injunction  against  his 
transferring  the  stock  was  obtained, 
and  his  motion  to  dissolve  this  in- 
junction was  denied.  Columbus,  etc. 
Ry.  V.  Burke,  19  Week.  L.  Bull.  27 
(Ohio,  1887).  Subsequently  the  case 
was  withdrawn  from  the  courts  and 
submitted  to  three  arbitrators.  These 
arbitrators  decided  in  1888  that  the 
company  had  no  remedy.  Columbus, 
etc.  Ry.  V.  Burke,  20  Week.  L.  Bull. 
287.  Then  a  hona  fide  holder  of  some 
of  the  bonds  brought  a  suit  in  equity 
in  the  New  York  courts  to  compel 
Burke  to  account  to  the  corporation 


for  the  value  of  the  bonds  so  taken 
by  him.  A  demurrer  to  the  bill  was 
overruled.  Belden  v.  Burke,  N.  Y.  L. 
J.,  Nov.  3,  1890.  UiX)n  the  trial  of 
this  case,  however,  the  suit  was  dis- 
missed, chiefly  on  the  ground  that  the 
plaintiff  bondholder  was  estopped  by 
the  fact  that  the  chain  of  title  of  his 
bonds  ran  through  the  guilty  parties 
themselves.  Belden  v.  Burke,  20  N. 
Y.  Supp.  320  (1892).  This  decision 
was  reversed  by  the  General  Term,  72 
Hun,  51  (1893).  The  case  then  went 
to  the  New  York  court  of  appeals 
(147  N.  Y.  542—1895),  and  the  case 
was  dismissed  on  the  ground  that  the 
plaintiff  had  not  proved  any  injury 
and  had  purchased  with  notice.  In  a 
suit  at  law  by  the  company  to  compel 
the  associates  of  Burke — the  parties 
to  whom  he  sold  the  bonds — to  pay 
over  the  proceeds  of  the  bonds,  the 
court  directed  a  verdict  for  the  de- 
fendants chiefly  on  the  ground  that 
all  the  stockholders  had  assented  to 
the  transaction.  Columbus,  etc.  Ry. 
V.  Lanier,  N.  Y.  L.  J.,  Feb.  4,  1893. 
In  1898  the  mortgage  mentioned 
above  was  foreclosed  and  an  attack 
upon  it  by  the  second  mortgagee 
failed.  Central  Trust  Co.  v.  Colum- 
bus, etc.  Ry.,  87  Fed.  Rep.  815  (1898). 
1  Belden  v.  Burke,  147  N.  Y.  542 
(1895).  The  court  said  (p.  551),  as 
to  the  action  of  the  stockholders: 
"They  had  raised  a  vast  sum  of 
money  by  placing  a  mortgage  upon 
their  own  property,  and  had  expended 
and  disbursed  the  money  as  they 
thought  would  best  promote  their 
own  interests.  There  is  no  one  who, 
in  this  action,  has  any  right  to  com- 
plain of  this,  unless  the  bondholders, 
from  whom  they  borrowed  the  money, 
were  intentionally  deceived  to  their 
loss  or  injury,  for  which  they  have  no 
adequate  redress  at  law."     The  court 
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are  issued  by  a  company  in  payment  for  property  at  an  excessive 
overvaluation,  yet  subsequent  creditors  of  the  corporation  cannot  at- 
tack the  bonds  on  that  ground.^  But  actual  fraud  changes  this  rule. 
Thus  where  a  corporation  issues  several  million  dollars  of  bonds,  se- 
cured by  a  mortgage  that  represents  that  it  covers  many  thousand 
acres  of  land,  although,  in  fact,  the  company  owned  but  a  few  hun- 
dred acres  of  land,  a  purchaser  of  such  bonds  may  maintain  a  bill 
in  equity  in  behalf  of  himself  and  other  bondholders  to  hold  the  direct- 
ors liable  for  false  representations,  and  the  corporation  itself  is  not 
a  necessary  party  defendant,  a  request  to  the  trustee  of  the  mortgage 
having  first  been  made  to  bring  suit."  Bonds  issued  to  promoters 
in  payment  for  options  on  the  property  of  competing  companies  of 
small  and  uncertain  prospective  value  are  void  under  the  Pennsyl- 
vania constitution,  and  cannot  be  turned  in  to  apply  on  the  purchase 
price  at  a  bankrupt  sale.^  A  corporation  will  not  be  allowed  to  re- 
pudiate its  consent  to  an  issue  of  stock  for  property  and  to  charge 
a  single  stockholder  therefor,  when  thirteen-fifteenths  of  its  stock 
were  parties  receiving  the  benefit  of  the  transaction,  especially  where 
any  such  reputation  would  be  for  the  guilty  and  innocent  alike. ^ 
Parties  owning  real  estate  may  convey  it  to  a  corporation  formed 
for  that  purpose  and  take  bonds  in  payment.  The  ISTew  York  court 
of  appeals  says:  "jSTo  just  criticism  is  possible  either  upon  the  le- 
gality or  morality  of  the  transaction.  Evidence  was  given  to  show 
that  the  land  conveyed  was  not  worth  the  sum  secured,  but  that  is 

also  said  that  neither  on  the  ground  nental    Trust   Co.,    95    Fed.    Rep.    497 

of  a  breach  of  covenant — the  covenant  (1899).     See    also    §46,    supra,    and 

being  a  covenant   of  the  corporation  §  848fc,  infra. 

only — nor    on    the    ground    of    fraud  2  A     provision     in     the     mortgage 
could  the  action  be  maintained.     The  against  individual  bondholders  main- 
court    referred   to   the   fact   that   the  taining  a  suit  before  offering  indem- 
plaintiff   had   not   paid   more  for  his  nity  to  the  trustee  is  no  bar  to  such  a 
bonds  than  they  were  actually  worth,  suit,   that  provision   being    applicable 
the    interest    having    been    promptly  to  remedies  under  the  mortgage  only, 
paid    and    the    bonds    having    appre-  The   suit  may   be  maintained    in   the 
ciated  in  market  value.  United    States   circuit   court   in   New 
1  Central   T.   Co.   v.  Worcester,   etc.  York,    even    though    the    corporation 
Co.,   110    Fed.   Rep.    491    (1901).      "A  was  organized  in  Missouri,  it  appear- 
subsequent  creditor  of  the  corporation  ing  that  the  directors  reside  in  New 
has  no  right  to  complain  of  a  fraud  York.  Slater  T.  Co.  v.  Randolph,  etc. 
upon  his  debtor  which  the  debtor  has  Co.  (U.  S.  C.  C.  1908),  N.  Y.  L.  J.  June 
waived    or   refuses    to   litigate,"    and  27,  1908.     See  also  §§830,  831,  infra. 
hence   creditors  of  an    insolvent  rail-  3  Wiegand    v.    Lewis,    etc.    Co.,    158 
road    corporation    cannot    attack    the  Fed.  Rep.  608   (1908),  aff'g  In  re  Wy- 
validity  of  an   alleged   issue  of  stock  oming,  etc.  Co.,  153  Fed.  Rep.  787. 
and    bonds    for    less    than    their    par  4  Old    Dominion,    etc.    Co.    v.    Lew- 
value    in    payment    for    construction  isohn,  210  U.  S.  206   (1008), 
work.     ToledQ    etc.   R.   R.   v.    Conti- 
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a  totally  immaterial  fact.     Whatever  the  price,  it  wronged  no  one, 
and  could  wrong  no  one."  ^ 

Where  a  corporation  has  used  its  surplus  earnings  to  improve  its 
property,  it  may  issue  bonds  to  its  stocklioldcrs  as  a  dividend  in 
lieu  of  a  cash  dividend.-  The  law  goes  still  further  and  holds  that 
where  all  the  stockholders  assent  and  corporate  creditors  are  not 
injured,  a  private  corporation  may  issue  its  bonds,  notes,  and  mort- 
gage for  the  personal  benefit  of  any  stockholder,  officer,  or  even 
outsider,^  unless,  of  course,  there  is  some  statute  to  the  contrary, 


1  Seymour  v.  Spring  Forest  Cem. 
Assoc,  144  N.  Y.  333  (1895);  s.  c, 
157  N.  Y.  697. 

2  In  Wood  r.  Lary,  124  N.  Y.  83 
(1891),  the  court  sustained  the  court 
below  in  refusing  to  cancel  a  mort- 
gage and  bonds,  the  bonds  having 
been  issued  as  a  bond  dividend  to  pre- 
ferred stockholders,  s.  c,  47  Hun, 
550;  State  v.  Baltimore,  etc.  Co.,  6 
Gill  (Md.),  363  (1847);  Frank  r.  Edi- 
son, etc.  Co.,  N.  Y.  L.  J.,  Jan.  12,  and 
Jan.  16,  1892.  Where  a  joint-stock 
association,  having  $12,000,000  sur- 
plus invested  in  securities,  issues  its 
bonds  to  the  amount  of  $12,000,000  to 
its  stockholders  as  a  dividend  in  place 
of  distributing  such  securities  or  the 
proceeds  thereof,  the  interest  on  the 
bonds  to  be  paid  only  from  the  in- 
come from  the  securities  after  paying 
the  debts,  such  bonds  do  not  belong 
to  a  life  tenant,  but  belong  to  the  re- 
maindermen. IXOoge  V.  Leeds,  176 
Mass.  558  (1900).  A  division  of  cor- 
porate property  among  the  stockhold- 
ers is  not  good  as  against  existing 
creditors.  Singer,  etc.  Co.  r.  Barnard, 
etc.  Co.,  113  Iowa,  664  (1900).  A 
solvent  corporation  does  not  hold  its 
property  in  trust  for  its  creditors, 
even  though  it  is  in  process  of  liqui- 
dation, and  hence  a  partial  distribution 
of  the  assets  of  a  bank  to  the  stock- 
holders during  liquidation,  when  the 
bank  was  solvent  and  retained  what 
seemed  to  be  sufficient  assets  to  pay 
its  liabilities,  cannot  be  recovered 
back  subsequently  by  the  receiver  in 
an  action  at  law,  although  it  turned 
out  that  the   remaining   assets  were 


not  sufficient  to  pay  all  liabilities,  no 
bad  faith  being  involved.  Lawrence 
V.  Greenup,  97  Fed.  Rep.  906  (1899). 
See  also  §§  535,  546,  supra. 

A  stock  dividend  is  not  in  itself 
injurious  to  the  corporation  or  its 
creditors,  and  the  creditors  cannot 
complain  of  it  and  hold  the  stock- 
holders liable  thereon.  Hence  an  is- 
sue of  stock  to  stockholders,  a  part 
of  which  they  then  contribute  to  go 
with  a  sale  of  bonds  by  the  corpora- 
tion, a  portion  of  the  price  therefor 
to  be  paid  to  the  stockholders,  may  be 
legal.  Great  Western,  etc.  Co.  v.  Har- 
ris' Estate,  128  Fed.  Rep.  321  (1903); 
aff'd,  198  U.  S.  561.  In  Merz  v.  In- 
terior Conduit,  etc.  Co.,  87  Hun,  430 
(1895),  the  issue  of  bonds  to  pay 
scrip  which  had  been  issued  as  a 
dividend  was  enjoined.  The  dissent- 
ing opinion  in  this  case  seems  the 
better  view.  See  s.  c,  46  N.  Y.  Supp. 
243  (1897).  Where  scrip  dividends 
convertible  into  bonds  run  to  the 
holder,  the  holder  may  sue  upon  them 
in  his  own  name.  Chaffee  r.  Rutland 
R.  R.,  55  Vt.  110,  139  (1882).  A  rail- 
road corporation  may  issue  certifi- 
cates of  indebtedness,  which  the  com- 
pany agrees  to  redeem  in  money  or 
bonds.  Where  the  president  causes 
the  board  to  order  a  gratuitous  distri- 
bution of  bonds  among  the  stock- 
holders, though  they  hold  five-sixths 
of  the  stock,  there  being  dissenting 
stockholders,  the  company  may  en- 
join foreclosure.  Virginia,  etc.  Co.  r. 
Mercantile  Trust  Co.,  12  N.  Y.  Supp. 
529    (1890). 

3  Where  three  persons  own  all  the 
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as  there  generally  is.     Where  bonds  are  issued  to  the  stockholders 
for  their  stock,  such  bonds  will  be  paid  only  after  other  creditors 


stock  of  a  company,  two  of  them  may 
buy  the  stock  of  the  third  and  give 
the  company's  notes  in  partial  pay- 
ment for  the  same.  The  transaction 
is  legal,  inasmuch  as  no  one  is  in- 
jured and  all  consent.  Neither  sub- 
sequent purchasers  of  the  stock,  nor 
those  who  become  stockholders  after 


Co.  V.  Norment,  157  Fed.  Rep.  801 
(1907).  As  to  stock  dividends  see 
§§  51a,  535,  536,  supra.  See  also  §  3, 
supra,  showing  to  what  length  the 
courts  have  gone  in  this  direction. 

Where  all  the  stockholders  assent, 
and  corporate  creditors  existing  at 
the  time  of  the  transaction  are  pro- 


the  notes  are  paid,  nor  stockholders    tected,  a  corporation  may  legally  is 


who  consent  to  the  arrangement,  can 
complain  of  it.  Schilling,  etc.  Co.  v. 
Schneider,  110  Mo.  83  (1892).  A  cor- 
poration cannot  have  its  mortgage 
and  bonds  declared  void  on  the 
ground  that  they  were  issued  to  its 
stockholders,  and  were  mostly  "wa- 
ter," in  violation  of  a  constitutional 
provision.  Memphis,  etc.  R.  R.  v. 
Dow,  120  U.  S.  287  (1887);  s.  c,  to 
same  effect,   19   Fed.   Rep.   388.     Per- 


sue  its  bonds,  notes,  or  mortgage  for 
the  personal  benefit  of  an  individual 
stockholder.  The  case  of  Swift  v. 
Smith,  65  Md.  428  (1886),  is  in  point. 
In  that  case  a  person  nad  purchased 
all  the  stock  of  a  corporation  and 
paid  for  it  by  notes  secured  by  a 
mortgage  of  the  corporation  on  all  of 
its  property.  The  corporation  became 
insolvent.  A  general  creditor  of  the 
corporation    attacked     the    mortgage, 


sons  sued  at  law  by  a  corporation  for    but  the  court  held  that  it  was  legal 


accepting  its  money  from  its  presi- 
dent and  using  it  to  pay  the  presi- 
dent's debt,  may  file  a  bill  in  equity 
to  enjoin  the  suit  at  law  on  the 
ground  that  the  president  owned  or 
controlled  all  the  stock  and  used  the 
corporation  for  his  private  purposes, 
and  that  the  money  was  so  paid  with 
the  consent  of  all  the  stockholders 
and  officers.  Leigh  v.  Kewanee,  etc. 
Co.,  127  Fed.  Rep.  990  (1904).  Where 
there  are  but  two  stockholders  in  a 
corporation    one    may    contract    with 


and  could  be  enforced  by  the  person 
to  whom  the  notes  were  given.  The 
court  said:  "A  man  can  certainly  do 
what  he  pleases  with  his  own  prop- 
erty, if  he  does  not  thereby  prejudice 
any  of  the  rights  of  subsisting  cred- 
itors. It  dees  not  appear  that  any 
existing  creditors  were  injuriously 
affected  thereby."  In  the  case  of  First 
Nat.  Bank,  etc.  v.  Winchester,  119 
Ala.  168  (1898),  where  a  private  cor- 
poration had  but  four  stockholders 
and  two  of  them  bought  the  stock  of 


the  other  that  certain   profits  of  the  the   other  two   and   paid  therefor   by 

corporation  shall  belong  to  the  latter,  notes    signed    by    them    and    the   cor- 

Giveen  v.  Gans,  91  N.  Y.  App.  Div.  37  poration,  and  secured  by  mortgage  on 

(1904);   aff'd,  181  N.  Y.  538.     A  cred-  the  corporate  property,  the  court  held 

itor  of  a  corporation  may  object  to  a  that    the    note    was    not    enforceable 

mortgage  given  to  secure  the  individ-  against  the  corporation,  but  held  that 

ual  debts  of  its  stockholders  incurred  the    mortgage    was    legal    as    against 

in    purchasing    stock   in   the   corpora-  subsequent  creditors,  mortgagees,  and 

tion,    even    though    the    creditor    be-  purchasers  from  the  corporation  who 

came  such  after  the  transaction.     In  took   with   notice   of   the   facts.     Ap- 

re  Haas  Co.,  131  Fed.  Rep.  232  (1904).  proving   Swift  r.    Smith,    65    Md.    428 

A  mortgage  given  by  a  corporation  to  (1886).     So  long  as  a  corporation  is 

secure  the  debts  of  its  principal  stock-  solvent  it  may,  with  the  consent  of  its 

holder  and  manager  is  void  as  against  stockholders,    dispose    of   property   at 

corporate    creditors.      American,    etc.  such  price  as  it  sees  fit,  and  may  even 
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have  been  paid.^     But  under  the  reserved  right  to  ajnend  charters,  the 
legislature  may  authorize  a  corporation  to  reduce  its  capital  stock 


make  a  gift  of  property,  and,  present 
creditors  being  protected,  future  cred- 
itors cannot  complain.  Hamilton  v. 
Menominee,  etc.  Co.,  106  Wis.  352 
(1900).  Where  an  individual  who 
owes  a  debt  transfers  property  to  a 
corporation,  and  later  the  corporation, 
with  the  consent  of  all  the  stock- 
holders and  creditors,  gives  a  bill  of 
sale  of  certain  property  to  pay  such 
debt,  the  corporation  itself  cannot 
subsequently  complain.  Quee  Drug 
Co.  r.  Plaut,  55  N.  Y.  App.  Div.  87 
(1900).  Where  the  president  owns 
all  or  nearly  all  of  the  stock  and 
mingles  his  business  with  that  of  the 
company,  and  causes  a  debtor  of  the 
company  to  make  a  payment  on  his 
individual  debt  to  the  bank,  the  pay- 
ment is  legal.  Brunswick,  etc.  Co.  v. 
National  Bank,  etc.,  99  Fed.  Rep.  635 
(1900).  The  assent  of  a  few  minor 
stockholders  whose  stock  was  given 
to  them  may  be  presumed,  in  case 
they  have  not  objected  to  an  agree- 
ment whereby  some  of  the  stockhold- 
ers sell  their  stock  to  the  others  and 
take  their  pay  from  the  corporation 
itself  and  resign  their  oflBces  and  sub- 
stitute new  parties  as  directors.  Ray- 
mond V.  Colton,  104  Fed.  Rep.  219 
(1900).  The  fact  that  a  corporation 
by  unanimous  consent  pays  the  pre- 
mium on  life  insurance  of  one  of  its 
directors  does  not  enable  subsequent 
corporate  creditors  to  claim  the  insur- 
ance. Little  V.  Garabrant,  90  Hun, 
404  (1895);  aff'd,  153  N.  Y.  661.  An 
improvement  corporation  may  legally 
give  a  mortgage  to  secure  the  per- 
sonal debt  of  its  president,  if  none  of 
the  stockholders  or  their  existing 
creditors  object.  Osborn  v.  Montelac 
Park,  89  Hun,  167  (1895);  aff'd,  153 
N.  Y.  672.  Even  though  an  officer 
pledges  corporate  bonds  for  his  own 
debt,  yet  if  he  owns  the  whole  capital 


stock  of  the  corporation,  the  company 
cannot  for  that  reason  defeat  the 
mortgage  given  to  secure  the  bonds. 
Buffalo  Loan,  etc.  CJo.  v.  Medina  Gas, 
etc.  Co.,  12  N.  Y.  App.  Div.  199 
(1S96);  aff'd,  162  N.  Y.  67.  Where 
the  sole  owner  of  the  stock  of  a  cor- 
poration executes  the  note  of  the  cor- 
poration for  his  individual  indebted- 
ness, no  one  but  the  creditors  of  the 
corporation  can  complain.  Millsaps 
r.  Merchants',  etc.  Bank,  71  Miss.  361 
(1893).  Where  all  the  stockholders 
and  all  the  directors  cause  the  cor- 
poration to  sign  a  note  which  is  given 
to  one  of  the  stockholders  in  consid- 
eration of  the  sale  of  his  stock  to 
another  stockholder,  the  corporation 
is  bound.  Solomon  Co.  v.  Barber,  58 
Kan.  419  (1897).  See  also  Pusey  v. 
New  Jersey  R.  R.,  14  Abb.  Pr.  (N.  S.) 
434  (1873).  A  bona  fide  purchaser  of 
negotiable  railroad  bonds  may  enforce 
them,  even  though  the  president  is- 
sued them  for  his  own  use.  Long 
Island  L.  &  T.  Co.  v.  Columbus,  etc. 
Ry.,  65  Fed.  Rep.  455  (1895).  See 
also  s.  c,  55  Ohio  St.  23  (1896);  aff'd 
sub  nom.  Pittsburgh,  etc.  Ry.  r.  Long 
Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899).  In  Farmers'  L.  &  T.  Co.  v. 
Forest  Park,  etc.  R.  R.,  65  Fed.  Rep. 
882  (1895),  a  mortgagee  who  had  not 
been  made  a  party  defendant  in  the 
foreclosure  of  mechanics'  liens  at- 
tempted to  foreclose  its  mortgage  and 
claim  that  the  mechanics'  lien  fore- 
closure sale  was  subject  to  the  mort- 
gage. The  mortgage  was  illegal  when 
issued  because  it  exceeded  the  amount 
of  the  capital  stock,  in  violation  of 
the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 
the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 
after  the  foreclosure  of  the  mechan- 
ics' liens.     The  company  had  received 


1  In  re  Estate,  etc.,  202  Pa.  St  589  (1902). 
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and  issue  bonds  in  exchange  for  such  part  of  the  capital  stock  as  is 
retired  especially  where  the  original  charter  authorized  the  corpo- 
ration to  decrease  its  capital  stock  by  purchasing  its  own  stock.^ 


nothing   from    the   bonds.      The   pur- 
chasers  at   the   first  forcelosure   sale 
had   expended  large  sums  of  money. 
Speculators      who      long      afterwards 
bought  the  bonds  with  knowledge  of 
the  facts  bought  the  bonds  for  a  small 
sum  in  order  to  bring  this  suit.    The 
suit  failed.     In  Germania,  etc.  Co.  v. 
Boynton,  71  Fed.  Rep.  797    (1896),  it 
was    held    that    even    though    every 
stockholder    and    director    acquiesces 
in  corporate  bonds  being  issued  to  se- 
cure the  private  debt  of  an  officer,  yet 
that    a    party    receiving    such    bonds 
with  notice  could   not  enforce  them. 
Where  the  treasurer  uses  the  funds  of 
the   corporation   to  pay  for  stock  in 
the   corporation   itself   which   he   and 
other  stockholders  had  purchased,  he 
may  be  compelled,  upon  corporate  in- 
solvency, to   refund  the  money,  even 
though   he   took  the   funds   from   the 
treasury  with  the  consent  of  all  the 
stockholders.     Re  Brockway  Mfg.  Co., 
89  Me.  121  (1896).    A  mortgage  given 
by  a  corporation  to  secure  a  debt  due 
to  a  third  person  by  one  of  its  stock- 
holders is  illegal  as  against  corporate 
creditors.     Washington     Mill     Co.     v. 
Sprague   Lumoer    Co.,    19    Wash.    165 
(1898).       See      §774,      infra.       Even 
though   two   persons   own   the   entire 
capital  stock  of  a  railroad  company, 
yet  if  they  use  a  part  of  its  assets  for 
their    own    individual    purposes    and 
make  false  entries  on  the  books,  some 
of  the  entries  showing  cash  on  hand, 
but  which   is  not  on  hand,   they   are 
liable  to  the  company  later  when   it 
has    passed    into    other    hands.      Sar- 
anac,  etc.  R.  R.  v.  Arnold,  167  N.  Y. 
368    (1901).     Even   though   a  person 
owns  all  but  two  shares  of  the  capital 
stock,    yet    a    transfer    of    corporate 
property  by  him  is  ineffective  to  con- 
vey title.     Buffalo,  etc.  Co.  v.  Medina, 
etc.    Co.,    162    N.    Y.    67    (1900).      See 
also    §  709,   supra.     Where  the  chief 


stockholder  has  paid  a  corporate  debt 
by  giving  his  own  notes  therefor,  and 
subsequently    the    corporation    again 
assumes  the  debt,  the  transaction  is 
legal  as  against  subsequent  creditors 
of  the  corporation.     Fernald  v.  High- 
land   Hall    Co.,    59    Kan.    534    (1898). 
Where  a  railroad  is  sold,  the  proceeds 
cannot     be     distributed     among     the 
stockholders  without  paying  creditors. 
Where  bonds  are  received  in  payment 
and  distributed  among  the  stockhold- 
ers and  income  bondholders,  the  gen- 
eral creditors  may  reach  such  bonds. 
Chattanooga,  etc.  R.  R.  v.  Evans,   66 
Fed.  Rep.  809  (1895).    When  one  tele- 
graph company  agrees  to  extend  the 
lines    of   another    telegraph    company 
and  to  take  pay  therefor  in  advance 
in  bonds  of  the  latter  company,  and 
then    exchanges    the    bonds    for    the 
stock  of  the  latter  corporation,  a  sub- 
sequent mortgagee  of  the  first  corpo- 
ration  cannot  attack   the   validity   of 
the  bonds  and   the  mortgage   on   the 
property    of    the    second    corporation. 
Boston,  etc.  Co.  r.  Bankers',  etc.  Co., 
36   Fed.  Rep.   288    (1888).     This  case 
was  affirmed  ««&  nom.    United  Lines 
Tel.  Co.  V.  Boston,  etc.  Co.,  147  U.  S. 
431  (1893).     The  court  said  in  regard 
to   the  method   of  issuing  the   stocks 
and  bonds:     "It  violated  no  principle 
of  law  and  no  rule  of  good  morals." 
In  Home,  etc.  Co.  v.  Barber,  67  Neb. 
644     (1903),    the    purchaser    of    stock 
sued     to     hold     former     stockholders 
liable    for    corporate   assets    appropri- 
ated by  them.     The  court  found  that 
such  use  of  assets  had  been  taken  into 
consideration    in   fixing   the   price   at 
which  the  stock  had   been  sold,   and 
hence    refused    to    hold    the    parties 
liable.     See  69  Atl.  Rep.  1090. 

1  C.  H.  Venner  Co.  v.  United  States, 
etc.  Corp.,  116  Fed.  Rep.  1012  (1902). 
By  its  certificate  of  incorporation  a 
New    Jersey    corporation    may    have 
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It  has  been  held  in  England  that  although  none  of  the  stockholders 
and  creditors  of  a  comi)anv,  which  is  in  difficulties,  object  to  a  new 
issue  of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds  and 
stock  being  given  to  the  stockholders  and  bondholders  as  a  bonus,  jet 
where  the  intention  is  to  have  outside  people  invest  in  the  bonds  and 
stock  of  the  company,  the  scheme  is  illegal  and  the  directors  are 
liable.^  Even  though  a  person  loaning  money  on  the  bonds  and 
mortgage  of  a  corporation  knows  that  the  money  is  to  be  used  for 
an  ultra  vires  purpose,  yet  he  may  enforce  the  same.^  A  bondholder 
cannot  cause  to  be  canceled  bonds  issued  to  stockholders  on  the  ground 
of  no  consideration,  where  the  bonds  are  not  yet  due,  and  there  has 

power  to  purchase  and  retire  part  or    them  liable  for  the  overvaluation,  not- 
all  of  its  preferred  stock,  and  to  issue    withstanding    the    corporation    there- 
in paj'ment  therefor  its  bonds,  or  to    after  sells  other  stcok  to   the   public 
sell  its  bonds  and  use  the  proceeds  to    at  par  for  cash  without  disclosing  the 
retire  such  preferred  stock,  or  it  may    transaction.      Old    Dominion    Copper 
purchase  and  hold  such  stock  for  re-    etc.    Co.   r.    Lewisohn,   210   U.    S.    206 
issue.     The  offer  to  purchase  must  be     (1908),    the    court    saying:      "At    the 
made  pro   rata   to   all   the   preferred    time  of  the  sale  to  the  plaintiff,  then, 
stockholders.     Under     the     reserved    there  was  no  wrong  done  to  any  one! 
rights  to  amend,  alter,  or  repeal  char-    Bigelow,    Lewisohn    and    their    syndi- 
ters,  the  rights  of  stockholders  among    cate  were   on  both  sides  of  the  bar- 
themselves  cannot  be  impaired,  except    gain,  and  they  might  issue  to  them- 
as   required    by   public    interest;    but    selves  as  much  stock  in  '"aeir  corpora- 
while  it  is  true  that  the  charter  con-    tion   as   they   liked   in    exchange   for 
stitutes  a  contract  between  the  stock-    their  conveyance  of  their  land."    The 
holders,  yet  under  this  reserved  power    court  said  also  that  under  the  deci- 
the  legislature  may  authorize  existing    sions  a  purchaser  of  stock   from  the 
corporations   to    purchase   and    retire    vendors  would  have  no  claim  except- 
preferred    stock    and    issue    in    lieu    ing,  of  course,  for  actual  fraud,  and 
thereof  mortgage  bonds,  such  amend-    that  the  theory  that  the  corporation 
ment  being  construed  to  be  in  behalf    is    not    bound    until    an    independent 
of  the  public  interest.     Where  a  cor-    board    of    directors    passes    upon    the 
poration  has  charter  authority  to  re-    transaction  has  no  basis  in  the  deci- 
tire    its    preferred    stock    and     issue    sions,  and  the  court  distinguished  Er- 
mortgage  bonds  in  lieu  thereof,  on  a    langer    v.    New    Sombrero    Phosphate 
vote  of   the   directors   and   stockhold-    Co.,  3  App.  Cas.   1218,  aff'g  5  Ch.  D. 
ers,    a    minority    stockholder    cannot    73,  on  the  ground  that  in  the  latter 
enjoin  such  action  on  the  ground  that    case  the  purchase  was  not  completed 
it  would  be  disastrous  in  its  effect  on    until  the  stock  had  been  taken  by  the 
the    corporation.      Berger    v.    United    public  in  ignorance  of  the  facts. 
States  Steel  Corp.,  63   N.   J.  Eq.   809         2  Wright   v.    Hughes,    119    Ind.    324 
(1902).  (1889).     See  also  §  760,  s»pra.     It  is 

1  London  Trust  Co.  v.  Mackenzie,  68  no  defense  to  foreclosure  that  the 
L.  T.  Rep.  380  (1893).  Even  though  mortgagor  misapplied  the  proceeds 
the  vendors  of  property  to  a  newly  from  the  bonds.  Farmers'  L.  &  T.  Co. 
formed  corporation  receive  an  exces-  r.  New  York,  etc.  R.  R.,  78  Hun.  213 
sive  price  therefor  in  fully  paid  stock,  (1S94),  reversed  on  another  point  in 
yet  if  it  is  a  closed  transaction  the  150  N.  Y.  410. 
corporation     cannot    thereafter    hold 
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been  no  default,  and  the  plaintiff  has  no  control  over  the  management 
or  the  earnings  or  the  money  of  the  corporation.^  The  issue  of  bonds 
for  cash  at  less  than  their  par  value  is  sometimes  allowed  by  statute 

or  by  charter.^ 

In  several  of  the  states  there  are  constitutional  and  statutory  pro- 
visions to  the  effect  that  fictitious  bonds  and  stock  shall  be  void. 
The  purpose  of  these  provisions  was  to  prevent  the  issue  of  bonds 
and  stock  at  a  price  far  below  par.  The  courts,  however,  have  prac- 
tically construed  such  provisions  as  not  invalidating  bonds  and  stock 
issued  for  property  or  construction  work.^     They  are  so  disastrous  in 

1  Bibb  V.  Montgomery  Iron  Works,  except  for  value,  and  declares  void  all 
101  Ala.  301  (1893).  See  also  §735,  fictitious  stock  and  bonds,  the  su- 
giipj-d  preme  court  of  the  United  States  held 

2  See  §  47,  supra.  Under  a  charter  that  although  property  worth  only 
power  to  sell  bonds  at  such  a  rate  as  $1,300,000  was  turned  in  to  a  corpora- 
the  directors  think  best,  the  bonds  tion  for  $1,300,000  of  stock  and 
may  be  issued  below  par  and  may  be  $2,600,000  of  bonds,  yet  that  the  bonds 
issued  to  pay  for  iron  at  less  than  were  valid.  Memphis,  etc.  R.  R.  v. 
par  value.  Coe  v.  Columbus,  etc.  R.  Dow,  120  U.  S.  287  (1887).  The  court 
R.,  10  Ohio  St.  372  (1859).  Where  said:  "Recurring  to  the  language 
the  charter  allows  the  directors  to  employed  in  the  Arkansas  constitu- 
borrow  money  on  such  terms  as  they  tion,  we  are  of  opinion  that  it  does 
deem  best,  they  may  issue  and  sell  not  necessarily  indicate  a  purpose  to 
mortgage  bonds  at  sixty-six  and  two-  make  the  validity  of  every  issue  of 
thirds  cents  on  the  dollar.  Traders'  stock  or  bonds  by  a  private  corpora- 
Nat.  Bank  V.  Lawrence  Mfg.  Co.,  96  tion  depend  upon  the  inquiry  whether 
N  C  298  (1887).  In  Junction  Rail-  the  money,  property,  or  labor  actually 
road  v.  Bank  of  Ashland,  12  Wall.  226  received  therefor  was  of  equal  value 
(1870),  the  court  held  a  sale  of  bonds  in  the  market  with  the  stock  or  bonds 
below  'par    to   be    valid    because    the  so  issued.     It  is  not  clear,  from  the 


statute  expressly  authorized  it.  In 
White  Water,  etc.  Co.  v.  Vallette,  21 
How.  414  (1858),  the  court  held  a 
sale   of  bonds  below  par  to  be  valid 


words  used,  that  the  framers  of  that 
instrument  intended  to  restrict  pri- 
vate corporations — at  least  when  act- 
ing with  the  approval  of  their  stock- 


because  the  legislature  had  expressly  holders— in    the    exchange    of    their 

approved    the    particular   transaction,  stock  or  bonds  for  money,   property. 

Under  a  power  to  borrow  at  such  rate  or    labor,    upon    such    terms   as   they 

of   interest   and   upon    such  terms   as  deem    proper;    provided,    always,    the 

the  directors  should  think  fit,  the  di-  transaction  is  a  real  one,  based  upon 

rectors  may  sell  £250  debentures  for  a   present   consideration,    and    having 

£95  each.     Re  Regents',  etc  Co.,  L.  R.  reference  to  legitimate  corporate  pur- 

3    Ch.   D.   43    (1876).     The    power   to  poses,    and    is   not   a   mere   device   to 

make  the  issue  in  this  case  was  given  evade    the   law   and    accomplish   that 

by  the  "articles  of  association,"  i.  e.,  which  is  forbidden.     We  cannot  sup- 

the  by-laws.  I'o^^    ^^^^    ^^^^    scheme    whereby    the 

.•5  See  ch.  Ill,  §  47,  supra;  also  cases  appellant      acquired      the      property, 

in  note  3,  p.  2607,  giving  the  common-  rights,  and  privileges  in  question,  for 

law  decisions  on'  this  subject.     Thus,  a  given  amount  of  its  stock  and  bonds, 

although  the  constitution  of  Arkansas  falls    within    the    prohibition    of    the 

prohibits  the  issue  of  stock  and  bonds  state     constitution.       The     beneficial 

2C18 


CH.  XLVI.] 


BONDS   AND   CODPONS. 


t§   766. 


their  effect  on  innocent  holders,  the  coiu'ls  have  construed  ihem  away, 
owners  of  such  interests  had  the  right    and    the   stockholders    are    liable    for 


to  fix  the  terms  upon  which  tliey 
would  surrender  those  Interests  to  the 
corporation  of  which  they  were  to  be 
the  sole  stockholders."  The  Illinois 
constitutional  provision  does  not  ren- 
der invalid  the  issue  of  $9,000,000  of 
bonds  and  $18,000,000  of  stock  for 
property  purchased  at  foreclosure  sale 
for  $1,500,000,  there  having  been 
added  to  the  property  $6,000,000 
worth  of  improvements.  The  court 
pointed  out  that  the  issue  of  the  stock 
did  not  interfere  with  creditors  col- 
lecting their  claims,  inasmuch  as  their 
claims  were  ahead  of  the  stock,  and 
the  bonds  by  themselves  were  not  in 
excess  of  the  value  of  the  property 
itself.  Continental  T.  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  642  (1897); 
also  86  Fed.  Rep.  929;  aff'd  in  Toledo, 
etc.  R.  R.  V.  Continental  T.  Co.,  95 
Fed.  Rep.  497  (1899).  Stockholders 
have  a  right  to  intervene  in  a  fore- 
closure suit  and  set  up  defenses 
against  an  illegal  claim  where  by  a 
fraud  and  collusion  the  directors  fail 
to  do  so;  but  a  mere  allegation  by  the 
stockholders  that  the  bonds  were  is- 
sued at  a  large  discount  is  no  de- 
fense, unless  it  is  shown,  that  the 
bonds  were  sold  for  less  than  their 
value,  and  are  still  held  by  original 
holders  or  purchasers  with  notice. 
Gunderson  v.  Illinois,  etc.  Bank,  199 
111.  422  (1902).  See  also  the  im- 
portant case  of  Peoria,  etc.  R.  R.  v. 
Thompson,  103  111.  187  (1882),  where 
a  very  large  amount  of  bonds  and 
cash  was  given  to  a  contractor  for 
construction  work,  and  the  bonds  were 
upheld  by  the  court,  although  pro- 
hibited by  a  constitutional  provision, 
similar  to  that  in  Arkansas,  passed 
upon  in  the  case  cited  supi-a. 

In  Coleman  r.  Howe,  154  111.  458 
(1895),  the  court  held  that,  where 
property  of  known  value,  and  worth 
but  $75,000,  is  sold  to  a  corporation 
for  $150,000  capital  stock  and  a  mort- 
gage  for  $70,000,  fraud  is  presumed, 


the  par  value  of  the  stock  less  the 
$5,000.  The  court  said:  "Some  of 
the  cases  hold  that  overvaluation  will 
not  render  the  stockholder  liable  for 
the  difference  between  the  actual  and 
accepted  values  unless  there  is  aa 
affirmative  proof  of  fraud  aliunde. 
But  other  cases  hold,  what  we  regard 
as  the  better  view,  namely,  that  where 
property  whose  value  is  well  known, 
or  can  be  easily  learned,  is  taken  at 
an  exaggerated  estimate,  a  strong  pre- 
sumption is  raised  that  the  valuation 
is  not  in  good  faith,  and  is  made  for 
a  fraudulent  purpose.  This  presump- 
tion will  be  conclusive  unless  rebutted 
by  satisfactory  evidence  explanatory 
of  the  apparent  fraud.  Where  the 
overvaluation  is  so  great  that  the 
fraudulent  intent  appears  on  its  face, 
and  is  not  explained,  the  court  will 
hold  it  to  be  fraudulent  as  matter  of 
law." 

Even  though  bonds  and  stock  are 
issued  for  the  construction  of  a  road, 
the  face  value  of  which  is  twice  the 
cost  of  the  road,  yet  if  all  the  stock- 
holders consented  and  none  of  the 
creditors  then  existing  are  injured, 
transferees  of  such  stock  cannot  com- 
plain on  the  foreclosure  of  the  mort- 
gage securing  the  bonds.  Wells  v. 
Northern  T.  Co.,  195  111.  288  (1902). 
A  stockholder's  liability  on  stock  may 
be  offset  against  bonds  held  by  the 
stockholder,  even  though  he  has 
transferred  them  to  another  who  had 
knowledge  of  the  facts.  Hynes  v.  Illi- 
nois, etc.  Bank,  226  111.  95  (1907).  In 
the  case  of  Lake,  etc.  R.  R.  v.  Ziegler, 
99  Fed.  Rep.  114  (1900),  where  an 
Illinois  corporation  issued  $6,500,000 
of  stock  and  $5,150,000  in  bonds  for 
the  construction  of  an  elevated  road 
of  about  seven  miles  in  length,  the 
cost  of  which  was  about  $3,500,000, 
the  court  held  that  the  constitution  of 
Illinois  did  not  invalidate  such  issue, 
and  furthermore,  that  the  coriwration 
itself  could   not  hold   liable  the  con- 


2C19 


§  766.] 


BONDS  AND   COUPONS. 


[CH.  XLVI. 


The   supreme   courts  of  Alabama  and  Missouri   have   zealously 


tractor  to  whom  the  issue  was  made, 
inasmuch  as  the  stock  and  bonds  if 
invalid  were  void.  The  court  said 
(p.  128):  "It  must  not  be  forgotten 
that  men  will  not  invest  large  capital 
in  speculative  and  hazardous  enter- 
prises without  being  assured  that,  in 
case  of  success,  they  shall  receive  a 
profit  corresponding  relatively  to  the 
risk  assumed.  Whatever  may  be  the 
correct  solution  of  the  problem,  the 
law  does  not  require  payment  of  sub- 
scription of  stock  to  be  in  cash.  It 
may  be  paid  for  in  work,  labor,  mate- 
rial, or  service  rendered.  We  sit  to 
declare,  not  to  make,  the  law,  and 
are  unable  to  condemn  the  transac- 
tion in  question  as  within  the  ban  of 
the  constitutional  provision.  But  if 
this  were  otherwise,  and  the  constitu- 
tional provision  denounces  this  issue 
of  stock,  the  act  was  ultra  vires  the 
corporation,  and  the  stock  was  void, 
not  merely  voidable.  It  had  no  valid- 
ity in  the  hands  of  a  hona  fide  pur- 
chaser for  value  without  notice.  The 
complainant  has  not  suffered  pecu- 
niary injury  by  its  issue,  and  cannot 
call  upon  Ziegler  to  account  for 
what  he  received  upon  its  sale,  for 
that  would  be  to  affirm  a  void  trans- 
action; to  both  reprobate  and  appro- 
bate." 

The  Texas  prohibition  is  not  ap- 
plicable to  a  contract  of  a  land  im- 
provement company  to  issue  bonds  to 
aid  in  building  a  bridge.  Fort  Worth 
City  Co.  V.  Smith  Bridge  Co.,  151  U. 
S.  294  (1894).  In  New  Castle,  etc. 
Ry.  V.  Simpson,  21  Fed.  Rep.  533 
(1884),  the  court,  in  passing  on  the 
provision  in  the  Pennsylvania  consti- 
tution, held  that  a  contract  giving 
a  construction  company  $300,000  of 
stock  and  $300,000  of  bonds  for  work 
worth  but  $180,000  would  be  set  aside, 
although  $40,000  of  work  had  been 
done;  but  that  the  construction  com- 
pany should  be  repaid  the  $40,000  in 
cash.  See  s.  c,  23  Fed.  Rep.  214 
(1885),    holding  that   the   contractor 


may  recover  back  not  only  this,  but 
also  a  reasonable  compensation  and 
interest.  The  constitutional  provision 
that  bonds  shall  be  issued  only  for 
money  paid  does  not  prevent  the 
bonds  being  pledged,  and  such  pledgee 
on  foreclosure  may  prove  up  the  par 
value  thereof,  the  amount  to  be  paid 
in,  however,  not  to  exceed  the  debt. 
Western,  etc.  Co.  v.  United  States,  etc. 
Co.,  92  S.  W.  Rep.  986  (Tex.  1906). 
A  corporation  may  pledge  its  unissued 
bonds,  even  though  the  statute  pro- 
hibits the  issue  of  bonds  except  for 
labor,  money  or  property  actually  re- 
ceived. William  Firth  Co.  v.  South 
Carolina,  etc.  Co.,  122  Fed.  Rep.  569 
(1903).  Where  a  promoter  purchases 
all  the  stock  of  a  corporation  for 
$75,000,  and  then  purchases  and  trans- 
fers to  it  options  on  the  business  and 
property  of  other  companies  at  a  cost 
to  him  of  about  $17,500  and  receives 
therefor  $90,000  of  bonds,  and  $200,000 
of  stock  in  the  first  named  company, 
which  then  becomes  insolvent,  the 
bonds  are  illegal  under  the  Pennsyl- 
vania statute  that  mortgage  bonds 
shall  not  exceed  one-half  the  capital 
stock,  the  issi  e  of  the  stock  itself 
being  illegal,  the  court  refusing  to 
allow  anything  for  a  prospective  and 
problematical  removal  of  competition, 
the  basis  of  the  decision  being  that 
the  value  of  the  property  was  so 
slight  compared  with  the  par  value  of 
the  stock  and  bonds,  that  the  bonds 
and  stocks  were  void,  under  the  con- 
stitution of  Pennsylvania.  Creditors 
may  object  to  such  bonds  in  the 
hands  of  original  holders,  except  to 
the  extent  that  the  money  was  actu- 
ally advanced  thereon,  and  hence  such 
bonds  cannot  be  turned  in  in  part 
payment  of  the  purchase  price  on  the 
foreclosure  sale.  In  re  Wyoming,  etc. 
Co.,  153  Fed.  Rep.  787  (1907);  aff'd, 
158  Id.  608. 

Where  a  railroad  purchases  another 
railroad  subject  to  a  mortgage  which 
it  agrees  to  pay,  it  cannot  afterwards 
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endeavored    to    carry    out    the    purpose     of     tlieso    laws    and    have 

attack  that  mortgage  on  the  ground  gage  upon  its  property.  Common- 
that  it  was  fictitious  and  fraudulent,  wealth  v.  Pun.xsutawney,  etc.  Co.,  197 
Old  Colony,  etc.  Co.  r.  Allentown,  etc.  Pa.  St.  569  (1901).  A  party  who  has 
Co.,  192  Pa.  St.  596  (1899).  A  con-  invested  $15,000  in  obtaining  a  bridge 
tractor  who  receives  bonds  in  pay-  franchise  and  for  plans  and  speciflca- 
ment  for  construction  work,  and  sells  tions,  and  transfers  the  same  to  an- 
them, cannot  claim  that  they  are  void  other  party  on  the  agreement  of  the 
as  contrary  to  the  statute  prohibiting  latter  to  organize  a  corporation  to 
"watered"  bonds.  Reed's  Appeal,  122  build  the  bridge  and  to  give  to  the 
Pa.  St.  565  (1888).  Where  a  consoli-  former  $15,000  out  of  $80,000  pre- 
dated company  of  New  York  and  ferred  stock,  the  common  stock  to  be 
Pennsylvania  issues  bonds  in  New  such  sum  as  the  latter  may  desire, 
York,  fictitiously,  such  bonds  cannot  may  object  to  the  latter  causing  the 
be  enforced  in  Pennsylvania,  since  corporation  to  issue  $95,000  in  bonds, 
they  are  void  by  its  constitution.  A  $80,000  in  preferred  stock,  and  $60,000 
foreclosure  in  New  York  of  the  mort-  in  common  stock  for  building  the 
gage  securing  the  bonds  may  be  set  bridge  at  a  cost  of  $71,000,  but  if  the 
aside  and  the  bonds  declared  void  so  former  takes  his  $15,000  preferred 
far  as  the  Pennsylvania  part  of  the  stock  and  keeps  it  for  six  years,  he 
property  was  concerned.  Pittsburgh,  cannot  then  complain.  Jutte  v.  Hutch- 
etc.  R.  R.  r.  Rothschild,  4  Cent.  Rep.  inson,  189  Pa.  St.  218  (1899).  Where 
107,  decided  by  the  supreme  court  of  $100,000  of  bonds  and  $125,000  of 
Pennsylvania  in  1886.  Although  wa-  stock  are  issued  in  paj-ment  of  con- 
tered  stock  and  bonds  are  issued  in  struotion  work  of  the  value  of  $121,- 
Pennsylvania,  yet  a  bona  fide  pur-  000,  the  bonds  are  valid  and  may  be 
chaser  of  the  bonds  may  foreclose  the  enforced  by  bona  fide  purchasers, 
mortgage  securing  them  in  order  to  Wood  v.  Corrj',  etc.  Co.,  44  Fed.  Rep. 
obtain  payment.  Woodbury  v.  Alle-  146  (1890).  This  last  case  held,  also, 
gheny,  etc.  R.  R.,  72  Fed.  Rep.  371  that  only  the  state  could  object  to  an 
(1895).  Even  though  a  person  who  issue  of  "watered"  stock  and  bonds  as 
has  a  contract  with  a  street  railway  being  in  violation  of  this  constitu- 
company  that  the  latter  will  lease  its  tional  provision.  A  purchaser  of  stock 
street  railway  on  certain  terms,  turns  that  has  voted  for  an  issue  of  "wa- 
over  such  contract  to  a  new  corpora-  tered"  bonds  and  stock  is  estopped 
tion  for  $900,000  of  stock  of  the  lat-  from  complaining,  even  though  the 
ter,  and  the  latter  then  assumes  the  issue  was  prohibited  by  the  constitu- 
lease,  and  even  though  such  stock  is  tion  of  the  state — Pennsylvania.  See 
illegal  under  the  constitution  and  also,  to  same  effect,  §§  735,  supra,  848, 
statutes  of  Pennsylvania,  yet  where  iiifra.  It  is  legal  for  a  company  to 
the  state  delays  three  years  in  filing  issue  $67,000  of  bonds  and  $67,000  of 
a  bill  to  declare  it  void,  and  mean-  full-paid  stock,  even  to  one  of  its 
while  the  stock  has  passed  into  bona  directors,  for  $07,000  in  cash,  if  this 
fide  hands,  and  not  until  five  years  was  all  that  the  whole  $134,000  of 
thereafter  are  the  real  owners  of  the  securities  were  worth,  and  if  all  the 
stock  made  parties  defendant,  the  bill  directors  and  stockholders  knew  of  it 
will  be  dismissed.  Commonwealth  r.  and  agreed  to  it.  Union,  etc.  Co.  r. 
Reading,  etc.  Co.,  204  Pa.  St.  151  Southern,  etc.  Co.,  51  Fed.  Rep.  840 
(1902).  (1892). 

A    water-works    company's    charter  In  Coe  v.  East,  etc.  R.  R.,  52  Fed. 

will  not  be  forfeited  because  another  Rep.  531    (1892),  the  court  held  that 

company  has  purchased  a  majority  of  the  provision  in  Alabama  against  war 

its  stock  and  illegally  placed  a  mort-  tered    stock    and    bonds    did    not    ia- 
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soue'ht   to  enforce   these    constitutional    provisions   in    those    states. 

validate    bonds,    although    $10,000    of  company.     Calivada,  etc.  Co.  v.  Hays, 

bonds  and   $10,000  of  stock  were   is-  119   Fed.   Rep.   202    (1902).     The  Ne- 

sued     for    every    mile    of    road    con-  braska    prohibition    does    not    render 

structed,    even    though    it   cost   much  void  an  issue  of  $5,940,000  stock  and 

less  than  $20,000  cash  per  mile.  bonds  for  a  railroad  purchased  at  a 

The  constitutional  provision  in  Ala-  foreclosure  sale,  where  the  old  corpo- 
bama  forbidding  the  issue  of  stock  or  ration  had  over  $5,000,000  stock  and 
bonds  except  for  value,  and  the  stat-  bonds  outstanding,  even  though  it  is 
utory  provision  requirmg  subscrip-  claimed  that  the  property  did  not  cost 
tions  to  railroad  stock  to  be  paid  in  over  $2,000,000.  The  court  held  that 
money,  labor  or  property  at  their  the  transaction  was  valid  although 
money  value,  does  not  prevent  one  "the  cash  value  of  the  physical  prop- 
railroad  company  selling  its  property  erty  and  franchises  which  were  ac- 
to  another  railroad  company  for  bonds  quired  by  the  reorganized  company 
and  stock  of  the  latter,  and  the  value  was  not  fully  equal  to  the  par  value 
placed  upon  the  property  may  be  its  of  its  securities."  Sioux  City,  etc.  Ry. 
net  earning  power  and  the  cost  of  v.  Manhattan  T.  Co.,  92  Fed.  Rep.  428 
rebuilding  it.  It  is  immaterial  that  (1899).  In  Brown  v.  Duluth,  etc.  Ry., 
the  original  cost  was  much  less.  Grant  53  Fed.  Rep.  889  (1S93),  the  court 
V.  East,  etc.  R.  R.,  54  Fed.  Rep.  5G9  refused  to  enjoin  an  issue  of  stock, 
Qg93-)_  and   refused   to  cancel  stock   already 

Where  bonds  have  been  given  to  issued,  although  $900,000  of  bonds  and 
the  stockholders  for  nothing,  tne  issue  $945,000  of  stock  were  issued  for  con- 
being  in  payment  for  construction  struction  work  which  cost  $580,000. 
work,  which,  however,  at  the  time  of  The  court  so  held,  although  the  stat- 
the  contract,  had  already  been  com-  ute  required  the  stock  to  be  fully 
pleted  and  delivered,  the  corporation  paid,  and  prohibited  issues  except  for 
may  enjoin  against  the  foreclosure  of  property  actually  received.  The  plain- 
a  mortgage  securing  such  bonds,  the  tiff,  however,  was  a  holder  who  pur- 
bonds  being  still  in  the  stockholders'  chased  with  full  knowledge  of  the 
hands,  and  may  cause  the  bonds  them-  facts.  The  court  said:  "This  statute 
selves  to  be  canceled  under  the  Colo-  was  not  intended  to  prevent  or  in- 
rado  constitutional  prohibition  against  terfere  with  the  usual  method  of  rais- 
.such  an  issue.  Gunnison,  etc.  Co.  v.  ing  money  to  build  railroads,  or  for 
Whitaker,  91  Fed.  Rep.  191  (1898).  any  legitimate  corporate  purpose.  It 
Where  for  six  years  an  issue  of  stock  is  not  to  be  construed  as  obstructive 
for  services  has  appeared  fully  on  the  to  the  extent  of  restricting  and  ham- 
books  of  the  company  and  has  not  pering  corporations  in  their  internal 
been  objected  to,  a  stockholder  cannot  management,  and  embarrass  them  in 
have  it  set  aside,  even  under  the  procuring  means  to  carry  out  the 
constitution  of  Colorado,  especially  legitimate  purposes  of  the  corpora- 
where  all  the  stockholders  at  the  time  tion;  and  unless  it  apears  that,  under 
of  the  issue  assented  thereto,  and  the  the  guise  of  building  its  road,  bonds 
party  receiving  the  stock  used  a  large  and  stock  of  the  defendant  company 
portion  of  it  to  interest  other  persons  are  to  be  issued  and  put  upon  the 
in  the  company,  and  even  though  the  market  fraudulently,  th^t  do  not  and 
stock  so  issued  to  him  was  $125,000,  are  not  intended  to  represent  money 
being  one-half  of  the  entire  stock,  and  and  property,  this  corporation  is  not 
was  in  consideration  of  services  ren-  prohil)ited  from  entering  into  a  real 
dered  in  obtaining  contracts  and  op-  transaction,  based  upon  a  present  con- 
tions,  which  were  turned  over  to  the  sideration,    and    having    reference    to 
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In    doing   so    tlioy    npliclJ    tlic    bonds,    but   licld    the    stockholders 


legitimate  corporate  purposes."  The 
court  also  said  that  "such  a  provision 
does  not  necessarily  indicate  a  pur- 
pose to  make  the  validity  of  every 
issue  of  stock  or  bonds  by  a  corpora- 
tion depend  upon  the  inquiry  whether 
the  money,  property,  or  labor  actu- 
ally received  therefor  was  of  equal 
value  in  the  market  with  the  stock 
or  bonds  so  issued."  The  California 
constitutional  prohibition  against  the 
issue  of  fictitious  bonds  or  stock  does 
not  prevent  the  company  pledging  its 
bonds  for  a  debt  less  than  the  par 
value  of  such  bonds.  Atlantic  Trust 
Co.  r.  Woodbridge  Canal,  etc.  Co.,  79 
Fed.  Rep.  842  (1897).  The  provision 
in  the  California  constitution  relative 
to  fictitious  stock  and  bonds  does  not 
invalidate  them.  Union,  etc.  Co.  v. 
Southern,  etc.  Co.,  51  Fed.  Rep.  840 
(1892).  A  sale  of  bonds  at  ninety- 
five  is  legal,  even  under  the  Texas 
constitution.  Northside  Ry.  v.  Worth- 
ington,  88  Tex.  562  (1895).  Where 
railroad  constructors  pay  themselves 
in  stock  and  then  issue  bonds  with- 
out any  consideration  whatsoever,  and 
pledge  them  to  a  bank,  which  knows 
all  the  facts,  the  bank  is  not  pro- 
tected. Farmers',  etc.  Bank  v.  Waco, 
etc.  Ry.,  36  S.  W.  Rep.  131  (Tex. 
1896).  In  Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.  Co.,  16  Wash.  499 
(1897),  a  person  bought  coal  mines 
for  $70,000  and  then  organized  a  cor- 
poration and  sold  them  to  the  cor- 
poration for  $5,000,000  full-paid  stock 
and  $320,000  mortgage  bonds.  The 
company  did  not  pay  the  interest  on 
the  bonds  and  incurred  a  floating 
debt  of  $135,000.  The  bonds  were 
still  held  by  the  original  parties,  and 
the  trustee  of  the  mortgage  took  pos- 
session under  the  mortgage  and  filed 
a  bill  in  equity  to  protect  the  posses- 
sion and  to  obtain  a  receiver.  The 
court  held  that  the  transaction  was 
fraudulent,  but  subsequently,  in  the 
same  case,  the  court  practically  over- 
ruled this  decision  and  held  that  the 


bonds  were  legal.  Manhattan  Trust 
Co.  V.  Seattle,  etc.  Co.,  19  Wash.  493 
(1898),  holding  that  although  coal 
land  which  is  purchased  for  $100,000 
is  immediately  turned  in  to  a  cor- 
poration for  $5,000,000  of  stock  and 
$320,000  of  mortgage  bonds,  yet  the 
transaction  is  not  fraudulent  per  se, 
and  the  stockholders  are  not  liable  to 
corporate  creditors;  also  that  the  is- 
sue of  stock  and  bonds  for  property 
is  not  necessarily  fraudulent,  even 
though  $2,000,000  of  the  $5,000,000  of 
stock  is  turned  back  into  the  treasury 
to  be  sold  for  the  benefit  of  the  cor- 
poration, also  that  where  a  suit  is 
brought  by  creditors  to  invalidate 
mortgage  bonds  and  such  suit  fails, 
but  an  appeal  is  taken  by  a  part  of 
such  creditors  and  the  decision  re- 
versed, only  those  creditors  who  ap- 
pealed are  entitled  to  have  their 
claims  paid  in  priority  to  the  bonds, 
also  that  a  decree  adjudging  a  mort- 
gage and  bonds  to  be  fraudulent  and 
allowing  certain  general  creditors  to 
obtain  payment  in  priority  to  such 
bonds  is  binding  on  the  bondholders 
where  the  trustee  was  a  party  to  the 
suit. 

Under  the  statutes  of  Washington 
prohibiting  stockholders  from  with- 
drawing any  of  the  capital  stock,  a 
note  signed  by  the  corporation,  but 
really  given  in  payment  for  the  stock 
of  the  corporation  which  the  former 
stockholders  had  transferred  to  new 
parties,  is  not  enforceable,  the  trans- 
action being  really  one  where  the 
owner  of  all  the  stock  sold  the  same 
to  another  person,  and  the  note  being 
practically  an  accommodation  note, 
and  it  being  shown  that  the  parties 
who  signed  the  company  name  to  the 
note  were  not  even  officers  of  the  com- 
pany. Gilbert  r.  Seatco,  etc.  Co.,  98 
Fed.  Rep.  208  (1899).  See  Coler  v. 
Tacoma,  etc.  Co.,  65  N.  J.  Eq.  347. 

A  provision  in  a  charter  of  an  Illi- 
nois and  Indiana  railroad  company 
that  its  bonds  shall  not  be  sold  at  less 
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liable  on  the  stock.^     In  Ohio  the  issue  of  bonds  at  less  than  par 


than  par  does  not  invalidate  tne 
bonds  of  the  company  issued  and  sold 
in  New  York  at  ninety  cents  on  the 
dollar.  Elsworth  v.  St.  Louis,  etc.  R. 
R.,  33  Hun,  7  (1SS4);  aff'd,  98  N.  Y. 
553.  A  stockholder  cannot,  after  ten 
years'  delay,  maintain  a  suit  to  can- 
cel stock  issued  for  patents,  and  to 
compel  the  holder  of  such  stock  to 
refund  dividends  thereon,  the  trans- 
action having  been  spread  on  the 
records  of  the  company  and  open  to 
the  stockholders.  An  allegation  that 
the  patents  were  of  no  value  is  in- 
sufficient, even  though  the  constitu- 
tion of  the  state  (Missouri)  required 
that  stock  be  issued  only  for  "money 
paid,  labor  done,  or  money  or  prop- 
erty actually  received,"  there  being 
no  allegation  that  the  patents  were 
known  to  be  valueless  at  the  time. 
Kimbell  v.  Chicago,  etc.  Co.,  119  Fed. 
Rep.   102    (1902). 

1  See  §  47,  swpro,  giving  the  Ala- 
bama and  Missouri  decisions  on  this 
subject.  A  stockholder  may  enjoin 
the  company  from  issuing  $50,000  of 
bonds  to  the  stockholders  as  a  bonus, 
the  same  being  in  violation  of  the 
constitution,  there  being  no  proof  of 
undivided  profits  to  that  amount. 
American,  etc.  Co.  v.  Crane,  142  Ala. 
620  (1905).  In  regard  to  the  consti- 
tutional provision  against  the  issue  of 
fictitious  bonds  and  stock,  the  su- 
preme court  of  Alabama  has  said: 
"The  constitutional  provision,  stand- 
ing by  itself,  does  not  require  that 
the  amount  of  money,  or  the  value  of 
the  labor  or  property,  for  which  stock 
or  bonds  are  issued,  shall  correspond 
with  the  face  value  of  the  stock  or 
bonds  for  which  it  is  issued."  Hence 
the  court  held  that  bonds  might  be 
issued  at  less  than  their  par  value, 
provided  that  some  substantial  value 
was  paid  for  them,  such  value  to  be 
fair  and  reasonable  and  "not  a  mere 
trick  or  device  to  evade  the  law." 
Nelson  r.  Hubbard,  96  Ala.  238 
(1892).     In  the  case  of  Coe  v.  East, 


etc.  R.  R.,  52  Fed  Rep.  531  (1892),  the 
court  held  that  the  above  provision 
in  Alabama  against  watered  stock  and 
bonds  did  not  invalidate  bonds,  al- 
though $10,000  of  bonds  and  $10,000 
of  stock  were  issued  for  every  mile  of 
road  constructed,  even  though  it  cost 
much  less  than  $20,000  cash  per  mile. 
Although  $50,000  of  stock,  issued  as 
full-paid,  and  $25,000  of  mortgage 
bonds  are  issued  for  $2,500  worth  of 
property,  yet  the  parties  receiving  the 
same  are  not  liable  to  corporate  cred- 
itors for  the  value  of  the  bonds,  the 
bonds  still  being  in  the  possession  of 
the  parties  receiving  the  same.  The 
parties  receiving  the  stock,  however, 
are  liable  to  corporate  creditors  on 
the  stock  as  being  unpaid.  Roman  r. 
Dimmick,  115  Ala.  233  (1896).  In 
McCaleb  v.  Goodwin,  114  Ala.  615 
(1897),  one  street  railway  purchased 
all  the  stock  of  another  street  rail- 
waj%  and  paid  the  stockholders  there- 
for by  issuing  the  mortgage  bonds  of 
the  latter  street  railway  company. 
The  former  then  placed  the  stock  un- 
der its  own  mortgage,  and,  this  mort- 
gage having  been  foreclosed,  the  pur- 
chaser attacked  the  validity  of  the 
first  mentioned  mortgage.  The  court 
sustained  the  mortgage,  however,  on 
the  ground  that  all  the  stock  had 
voted  therefor.  The  fact  that  a  cor- 
poration issued  $18,000  of  bonds  to 
its  president  for  $16,500  does  not  ren- 
der such  bonds  illegal,  and  a  subse- 
quent creditor  cannot  attack  them. 
Anderson  r.  Bullock,  etc.  Bank,  122 
Ala.  275  (1899).  Where  persons  buy 
a  property  for  $50,000  and  make  some 
improvements,  and  then  convey  it  to 
a  corporation  for  $50,000  of  stock  and 
$25,000  of  bonds,  the  stock  is  full 
paid,  and  a  creditor  cannot  reach  the 
bonds  by  garnishee  process,  inasmuch 
as  there  was  no  promise  to  pay  for 
the  bonds,  and  if  they  are  invalid 
they  cannot  be  enforced.  Roman  v. 
Dimmick,  123  Ala.  366  (1899).  A 
minority  stockholder  in  a  street  rail- 
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to  a  director  is  made  illegal.^  The  statutes  of  Ohio  regulating  the 
price  at  which  bonds  may  be  issued  do  not  affect  bonds  issued 
to  a  contractor  for  construction  work,  unless  it  is  shown  that  the 
price  was  palpably  in  violation  of  the  statute  and  that  the  parties 
knew  it  so  to  be.^ 


way  cannot  cause  to  be  set  aside  a 
sale  of  its  property  to  another  com- 
pany for  stock  of  the  latter,  where 
such  sale  is  authorized  by  statute, 
even  though  the  statute  was  passed 
subsequently  to  the  incorporation  of 
the  street  railway,  and  even  though 
the  purchasing  company  had  issued 
bonds  and  stocks  to  the  amount  of 
$90,000,000  in  payment  for  street  rail- 
ways, the  capital  stock  and  bonded 
indebtedness  of  which  was  only  $33,- 
255,000,  and  even  though  in  making 
the  sale  the  majority  stockholders 
voted  that  the  stock  was  worth  $170 
a  share,  and  that  that  price  should  be 
paid  to  minority  stockholders,  and  the 
vendee  company  thereupon  agreed  to 
pay  the  same.  The  remedy  of  the  dis- 
senting stockholder,  if  any,  is  at  law 
for  the  market  value  of  the  stock  or 
a  proportionate  share  of  the  proceeds. 
Tanner  v.  Lindell  Ry.,  180  Mo.  1 
(1904). 

1  Section  3313  of  the  Revised  Stat- 
utes of  Ohio  sets  forth  that  "all  cap- 
ital stocks,  bonds,  notes,  or  other 
securities  of  a  company  purchased  of 
a  company  by  a  director  thereof, 
either  directly  or  indirectlj',  for  less 
than  the  par  value  thereof,  shall  be 
null  and  void."  In  Zabriskie  v.  Cleve- 
land, etc.  R.  R.,  23  How.  381  (1859), 
this  provision  was  held  not  to  affect 
the  liability  of  a  guarantor  of  such 
bonds.  But  in  Union  Trust  Co.  r.  New 
York,  etc.  R.  R.,  17  Weekly  Law  Bull. 
176  (Ohio  1887),  the  court  applied  the 
statute  and  held  that  where  $50,000,- 
000  of  paid-up  stock  and  $15,000,000 
of  bonds  were  issued  to  a  syndicate, 
of  which  a  director  was  a  member, 
for  $18,000,000,  the  stocks,  bonds,  and 
mortgages  were  void.  The  bondhold- 
ers became  unsecured  creditors,  the 
'bona  fide  holders  being  unsecured 
(165)  20 


creditors  to  the  amount  of  the  par 
value  of  their  bonds  and  interest,  and 
the  other  holders  being  unsecured 
creditors  to  the  amount  actually  in- 
vested by  them.  The  statute  of  Ohio 
rendering  void  bonds  which  are  issued 
to  a  director  at  less  than  par  affects 
only  the  bonds  issued  to  him.  Con- 
tinental T.  Co.  V.  Toledo,  etc.  R.  R., 
82  Fed.  Rep.  642  (1897).  The  Ohio 
statute  against  a  director  purchasing 
bonds  at  less  than  par  does  not  apply 
to  bonds  purchased  by  the  directors 
from  bona  fide  holders.  Continental 
T.  Co.  V.  Toledo,  etc.  R.  R.  86  Fed.  Rep. 
929  (1898),  holding  also  that  where 
the  president  by  secret  agreement  is 
to  participate  in  a  construction  con- 
tract, he  cannot  enforce  such  con- 
tract; and  hence  bonds  issued  to  the 
contractor  are  not  affected  by  the 
Ohio  statute  prohibiting  the  sale,  di- 
rectly or  indirectly,  of  bonds  to  an 
officer  at  less  than  par.  Continental 
T.  Co.  V.  Toledo,  etc.  R.  R.,  86  Fed. 
Rep.  929  (1898).  The  Ohio  statute 
prohibiting  a  director  being  inter- 
ested in  the  purchase  of  bonds  from 
his  corporation  at  less  than  par  does 
not  apply  to  an  issue  of  bonds  to 
an  outsider  who  subsequently  admits 
a  director  as  a  partner  in  the  trans- 
action. Toledo,  etc.  R.  R.  r.  Con- 
tinental Trust  Co.,  95  Fed.  Rep.  497 
(1899).  Creditors  of  an  insolvent 
railroad  corporation  who  become  cred- 
itors afer  the  mortgage  bonds  have 
been  issued  cannot  attack  such  bonds 
as  having  been  issued  in  violation  of 
the  statute  prohibiting  the  issue  of 
bonds  to  directors  at  less  than  the  par 
value  thereof.  Toledo,  etc.  R.  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep. 
497    (1899). 

2  Continental   T.  Co.   r.   Toledo,  etc. 
R.  R.,  82  Fed.  Rep.  642   (1897).     The 
25 
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In  Wisconsin  bonds  issued  by  a  corporation  as  a  pledge  will  not 
be  ordered  to  be  canceled,  because  issued  in  violation  of  a  state  statute, 
requiring  payment  in  money,  or  property  of  a  certain  per  cent,  of 
their  face  value,  unless  the  money  received  by  the  company  upon  the 
pledge  of  the  bonds  has  been  repaid  or  otherwise  secured.^ 

Under  the  l!^ew  Jersey  statutes  it  is  dangerous  to  issue  bonds  and 
stock  for  property  and  construction  work  at  a  large  overvaluation, 
inasmuch  as  the  courts  of  that  state  hold  that  the  bonds  are  ille- 
gal   and  that  the  stockholders  are  liable  on  the  stock.^      In  Indi- 


Ohio  statute  prohibiting  the  issue  of 
bonds  at  less  than  seventy-five  cents 
on  the  dollar  does  not  render  invalid 
$9,000,000  of  bonds  issued  to  a  con- 
tractor,* even  though  he  received  also 
$12,250,000  of  stock,  all  for  construc- 
tion and  work  which  cost  him,  includ- 
ing ten  per  cent,  profit,  $10,300,000, 
the  proof  showing,  however,  that  the 
$12,250,000  of  stock  was  worth  not 
more  than  $3,400,000.  Continental  T. 
Co.  V.  Toledo,  etc.  R.  R.,  86  Fed.  Rep. 
929  (1S98).  In  this  case  on  appeal, 
Toledo,  etc.  R.  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899),  the 
court  in  sustaining  the  validity  of  a 
large  issue  of  bonds  and  stock  by  a 
reorganized  railroad  corporation,  the 
common  .stock  being  issued  at  fifteen 
and  the  preferred  about  thirty,  said 
that  the  Ohio  statute  does  not  forbid 
the  sale  of  exchange  of  stock  at  its 
market  value,  the  court  holding  also 
that  in  passing  upon  the  validity 
of  a  railroad  construction  contract 
whereby  bonds  and  preferred  stock 
and  common  stock  were  issued  for 
construction  work,  the  actual  value 
only  of  the  bonds  and  stock  would 
be  considered.  The  court,  in  ascer- 
taining the  actual  value  received  by 
the  railroad  for  these  securities,  fig- 
ured the  common  stock  at  fifteen 
cents  on  the  dollar  and  the  preferred 
stock  at  thirty  cents  on  the  dollar,  and 
the  bonds  at  seventy-six  cents  on  the 
dollar,  and  held  that  this  was  legal, 
even  under  the  Ohio  statutes.  It 
is  no  defense  to  a  mortgage  that  a 
consolidation  was  irregular,  or  that 
the  debt  exceeded  the  capital   stock, 


contrary  to  statute,  or  that  an  in- 
crease of  stock  was  irregular,  or  that 
there  had  been  an  overissue  of  bonds, 
all  parties  having  concurred  therein 
and  interest  having  been  paid  for 
three  years.  Farmers'  L.  &  T.  Co.  r. 
Toledo,  etc.  Ry.,  67  Fed.  Rep.  49 
(1895). 

1  Andrews  v.  National,  etc.  Works, 
76  Fed.  Rep.  166  (1896).  The  Wis- 
consin statute  ihat  bonds  should  not 
be  issued  for  less  than  seventy-five 
per  cent,  of  their  par  value  does  not 
apply  to  a  transaction  where  old 
bonds  are  placed  under  a  new  mort- 
gage, and  the  holders  of  the  old  bonds 
receive  new  bonds  in  lieu  thereof. 
Mowry  v.  Farmers'  L.  &  T.  Co.,  76 
Fed.  Rep.  38  (1896).  Where  a  statute 
forbids  the  issue  of  bonds  at  less 
than  seventy-five  cents  on  the  dollar, 
and  they  are  pledged  by  the  company 
at  forty  cents  on  the  dollar,  they  are 
void  in  the  hands  of  the  pledgee. 
National,  etc.  Works  v.  Oconto  Water 
Co.,  52  Fed.  Rep.  29  (1892).  See  also, 
as  to  pledges,  §  763,  supra. 

2  Bonds  issued  by  a  street  railway 
before  the  capital  stock  is  paid  in 
are  illegal  under  the  New  Jersey 
statute,  except  those  which  are  in 
hona  fide  hands,  and  these  latter  are 
entitled  to  the  amount  actually  re- 
ceived therefor  by  the  corporation. 
Vanderveer  v.  Asbury  Park,  etc.  Ry., 
82  Fed.  Rep.  355  (1897).  A  dissent- 
ing stockholder  may  enjoin  a  New 
Jersey  street  railway  company  from 
selling  its  property  to  another  street 
railway  company  in  exchange  for 
stock  of  the  latter,   unless  such  sale 
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ana,  also,  there  is  a  statute  on  this  subject.^    The  invalidity  of  somo 
of  the  bonds  does  not  render  invalid   the  mortgage   securing  the 


is  made  in  connection  with  dissolu- 
tion proceedings.  He  may  enjoin  a 
sale  of  the  property  to  a  Washington 
street  railway  company  for  twenty 
thousand  shares  of  the  full-paid 
stock  of  the  latter,  where  dissenting 
stockholders  of  the  former  are  to  be 
paid  only  $35  cash  in  lieu  of  each 
share  of  the  Washington  cor-poration 
which  he  would  be  entitled  to.  On 
its  face  this  is  an  issue  of  the  Wash- 
ington stock  at  $35  per  share,  and 
is  in  violation  of  the  Washington 
statutes.  The  court  said:  "To  the 
extent  of  sixty-five  per  cent,  of  the 
issue  the  increase  of  capital  stock 
will  be,  therefore,  'fictitious,'  and,  ac- 
cording to  the  constitution,  'void.' 
Such  a  scheme  ought  not  to  be  forced 
upon  an  unwilling  stockholder  of  the 
New  Jersey  company."  Moreover,  it 
being  illegal  in  Washington  for  one 
corporation  to  own  stock  in  another 
corporation,  a  New  Jersey  corporation 
cannot  legally  own  stock  in  a  Wash- 
ington street  railway  company.  Coler 
r.  Tacoma  Ry.  etc.,  65  N.  J.  Eq.  347 
(1903),  rev'g  64  N.  J.  Eq.  117.  A 
railroad  mortgage  in  New  Jersey  is 
not  valid  if  it  exceeds  the  amount 
of  cash  paid  in  on  its  capital  stock. 
The  mortgage,  however,  may  be  made 
in  advance  of  construction.  Where 
$900,000  of  bonds  and  $900,000  of 
stock  are  issued  to  a  contractor  for 
work  costing  only  $900,000,  the  bonds 
are  invalid,  except  in  boiia  fide  hands. 
On  a  bill  filed  by  the  receiver  to  can- 
cel the  mortgage,  the  court  so  de- 
creed, upon  condition,   however,   that 


hona  fide  holders  were  first  paid  the 
amounts  they  paid  for  their  bonds. 
Various  parties'  rights  were  passed 
on  by  the  court.  Directors  and  other 
participating  parties  do  not  partici- 
pate in  the  mortgage.  Baker  v.  Guar- 
antee, etc.  Co.,  31  Atl.  Rep.  174  (N.  J. 
1895).  On  appeal  the  court  held  that 
where  the  statutes  prohibit  debts  in 
excess  of  the  capital  stock  actually 
paid  in,  the  excessive  bonds  in  the 
hands  of  a  director  cannot  be  en- 
forced. Steelman  r.  Baker,  53  N.  J. 
Eq.  672  (1896).  But  where  one  issue 
of  bonds  was  legal  and  a  second  issue 
was  illegal,  a  director  holding  bonds 
of  the  first  issue  may  enforce  them. 
Physick  v.  Baker,  53  N.  J.  Eq.  673 
(1896).  Even  though  it  is  clear  that 
property  was  transferred  to  a  cor- 
poration for  stock  and  bonds,  the  par 
value  of  which  is  much  greater  than 
the  actual  value  of  the  property,  yet 
a  dividend  on  the  stock  cannot  he 
enjoined  by  a  stockholder  on  the 
ground  that  the  profits  should  be  used 
to  add  to  the  actual  value  of  the  as- 
sets sufficient  to  make  them  equal  to 
the  par  value  of  the  stock  and  bonds 
so  issued,  even  though  the  amount 
of  "water"  is  $11,000,000,  it  appear- 
ing that  there  were  no  floating  debts 
and  it  not  appearing  that  any  one  was 
defrauded.  Goodnow  v.  American, 
etc.  Co.,  66  Atl.  Rep.  607  (N.  J.  1907). 
A  state  may  obtain  an  injunction 
against  a  gas  company  issuing  stock 
for  property  at  an  overvaluation  of 
the  latter,  but  if  the  transaction  has 
been    completed    fraud    in    the    over- 


1  Where  a  water-works  company  Is- 
sues $197,000  of  stock  as  full  paid 
and  $150,000  of  mortgage  bonds  to  a 
contractor  for  construction  work,  the 
work  actally  costing  less  than  $150,- 
000,  and  the  contractor  pays  to  one 
of  the  directors  $6,000  in  cash,  and 
gives  to  the  two  others  $20,000  each 


of  the  stock,  such  directors  are  liable 
to  corporate  creditors  for  the  debts 
due  to  the  latter,  under  the  Indiana 
statute  rendering  the  directors  liable 
where  the  provisions  of  the  statute 
have  been  violated.  Clow  v.  Brown, 
150  Ind.  185   (1898). 
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bonds.^  Thus,  even  thougli  a  large  number  of  owners  of  paper  mills 
are  induced  to  turn  their  property  in  to  a  single  corporation  in 
exchange  for  bonds  and  stock  of  the  latter,  and  the  promoters  secretly 
receive  a  large  quantity  of  additional  profit,  and  even  though  the 

valuation  must  be  proved  before  the  in  the  case  Dickerman  v.  Northern 
issue  will  be  set  aside,  and  the  fact  T.  Co.,  176  U.  S.  181  (1900),  and  the 
that  $300,000  in  bonds  and  stock  were  court  there  held  that  the  mortgage 
issued  for  property  worth  but  $75,000  was  legal  and  could  be  enforced,  yet 
at  the  time  of  the  suit  is  insufficient,  the  court  intimated  that  the  promot- 
as  is  also  the  fact  that  the  officers  ers  could  be  held  personally  liable, 
were  personally  interested  in  the  A  decision  on  the  merits  was  rendered 
transaction.  A  foreign  trustee  of  the  in  1905  in  See  v.  Heppenheimer,  69 
mortgage  securing  the  bonds  may  be  N.  J.  Eq.  36  (1905).  "Stock  issued 
made  a  party  by  publication.  Mc-  as  a  bonus  with  the  sale  of  bonds, 
Carter  r.  Pitman,  etc.  Gas  Co.,  69  Atl.  or  stock  issued  through  the  means 
Rep.  211  (N.  J.  1908).  A  bill  in  of  overvaluation  of  property,  cannot 
equity  is  not  multifarious  when  filed  properly  be  regarded  as  necessarily 
by  a  receiver  of  an  insolvent  corpo-  issued  fraudulently.  In  the  absence 
ration  against  the  stockholders  and  of  intervening  rights  of  creditors, 
bondholders,  alleging  that  some  of  such  transactions  appear  to  have  been 
them  as  owners  of  a  large  number  of  generally  supported  by  the  courts, 
paper  mills,  and  others  as  promoters  unless  positive  fraud  has  been  clearly 
of  the  same,  caused  them  to  be  con-  established,  notwithstanding  the  con- 
veyed to  the  corporation  for  bonds  stitutional  and  statutory  provisions 
and  preferred  stock,  and  common  of  many  of  the  states  designed  to  se- 
stock,  the  par  value  of  all  of  which  cure  a  proper  relationship  between 
was  much  greater  than  the  actual  the  capital  stock  and  the  assets  of 
value  of  the  property  so  conveyed,  corporations."  Arnold  v.  Searing,  67 
even  though  such  bill  asks  that  the  Atl.  Rep.  831  (N.  J.  1907).  Where  a 
claims  of  the  bondholders  be  reduced  corporation  which  has  no  profits  on 
to  the  amount  actually  paid  for  the  hand  issues  its  bonds  in  payment  for 
bonds,  and  that  the  stockholders  be  its  stock,  the  party  so  receiving  the 
held  liable  for  such  part  of  the  par  bonds  cannot  enforce  them,  but  on 
value  as  was  not  fairly  paid  for  by  the  contrary  remains  liable  for  the 
the  property,  and  even  though  such  unpaid  subscription  price  of  the  stock, 
bill  asks  that  the  promoters  be  held  it  not  having  been  properly  issued  as 
liable  on  loss  due  to  stock  and  bonds  paid-up  stock,  and  he  not  being  a 
which  passed  into  bo7ia  fide  hands.  b07ia  fide  holder.  Hebberd  v.  South- 
See  V.  Heppenheimer,  55  N.  J.  Eq.  western,  etc.  Co.,  55  N.  J.  Eq.  18 
240  (1897);  aff'd,  56  N.  J.  Eq.  453.  (1896).  In  this  case  it  was  held  that 
This   same  transaction  was   involved  hona  fide  holders   of   bonds   illegally 

1  Graham  v.  Boston,  etc.  R.  R.,  118  even   though    the    purchasers    of    the 

U.  S.  161    (1886).     Even  though  only  bonds  received  therewith  a  bonus  of 

$2,788,000     is     paid     for     thirty-nine  stock,   yet  their  claims  based   on  the 

paper  mills,   and  the  purchaser  then  bonds    cannot    be    decreased    by    the 

turned  the  property  over  to  a  corpo-  par  value  of  the  stock  so  received  by 

ration    for    $5,000,000,    payable   partly  them,  they  being  innocent  purchasers, 

in  bonds  and  partly  in  stock,  yet  this  Dickerman  r.  Northern  T.  Co.,  176  U. 

does    not    affect    the    validity    of    the  S.  181   (1900).     See  also  §762,  supra. 
mortgage    securing    the    bonds,    and 
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total  amount  of  bonds  and  stock  issued  is  about  twice  the  price  act- 
ually paid  to  the  owners  for  the  properties,  yet  this  does  not  invali- 
date the  mortgage  securing  the  bonds,  and  the  remedy  of  the  parties 
who  so  turned  in  their  properties  is  against  the  promoters  anil  not  in 
defense  of  a  suit  to  foreclose  the  mortg'age.^ 

Where  bonds  have  been  illegally  or  fraudulently  issued,  the  court 
will  allow  those  which  are  in  the  hands  of  the  guilty  parties,  or  per- 


issued  could  enforce  them  only  for 
the  amount  paid  therefor  by  such 
bona  fide  holders;  and  where  bonds 
With  a  bonus  of  stock  had  been  issued, 
that,  as  against  the  parties  receiving 
the  bonds,  the  liability  on  the  stock 
could  be  offset  against  the  amount 
due  on  the  bonds,  the  company  hav- 
ing become  insolvent.  Even  though 
property  is  purchased  at  sheriff's  sale 
for  $17,000,  and  is  then  resold  to  the 
reorganized  corporation  for  $38,000 
in  mortgage  bonds,  this  is  no  proof 
of  fraud.  Pomeroy  r.  New  York, 
etc.  Co.,  48  Atl.  Rep.  395  (N.  J. 
1901). 

Where  property  mortgaged  to  secure 
bonds  is  of  doubtful  value  and  there 
is  a  financial  stringency  in  the  mar- 


A  stockholder  in  a  New  Jersey  cor- 
poration may  bring  suit  in  the  New 
York  state  courts  to  compel  persons 
holding  a  majority  of  the  stock  to 
return  to  the  corporation  for  can- 
cellation a  large  amount  of  stock 
which  was  issued  to  them  illegally 
and  without  consideration,  but  the 
legality  of  such  issue  will  not  be  de- 
termined by  the  statutes  of  New 
York;  and  such  also  is  the  rule  as 
to  a  mortgage  which  was  made  with- 
out reference  to  the  requirements  of 
the  New  York  statutes.  Ernst  v. 
Rutherford,  etc.  Co.,  38  N.  Y.  App. 
Div.  388  (1899).  The  New  York 
courts  will,  at  the  instance  of  a  New 
York  stockholder  in  a  New  Jersey  cor- 
poration, enjoin  the  latter  from  issu- 


ket,  a  corporation  may  sell  $40,000  of  ing  stock  as  a  bonus  with  bonds  in 

its  mortgage  bonds  and  $5,000  of  its  violation   of   the    New   Jersey   statute 

stock    for   $33,000,    and    a   subsequent  requiring     stock     to     be     issued     for 

purchaser    of   stock   of   the   company  money  or  property,   even  though  the 

With  notice  of  the  facts  cannot  attack  actual  value  of  the  stock  and   bonds 

the   validity   of   the    mortgage.     The  so    issued    does    not   exceed    the    par 

defense  of  usury  is  not  good   where  value  of  the  bonds  and   the   amount 

the    issue    was    made    in    New    York  received  by  the  corporation  is  the  par 


state,  although  the  corporation  was 
organized  in  New  Jersey.  Franklin 
T.  Co.  V.  Rutherford,  etc.  Co.,  57  N. 
J.  Eq.  42  (1898).  In  the  case  of 
Short  V.  Post,  58  N.  J.  Eq.  130  (1899), 
where  two  mortgages  and  a  large 
amount  of  stock  were  issued  by  a 
corporation  for  property  worth  no 
more  than  the  first  mortgage,  and  the 
receiver  of  the  corporation  defended 
against  such  first  mortgage  on  the 
ground  that  the  mortgage  was  usu- 
rious because  some  of  the  stock  had 


value  of  the  bonds.  The  fact  that 
the  company  is  in  a  failing  condition 
does  not  change  the  effect  of  the 
statute.  Kraft  v.  Griffin  Co.,  82  N.  Y. 
App.  Div.  29  (1903).  See  69  Atl.  Rep. 
1090:  Hess  t'.  Reick,  (N.  J.  1908),  in- 
volving a  mortgage  given  without  con- 
sideration. 

1  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900).  In  the  foreclosure 
of  a  mortgage  the  corporation  cannot 
set  up  that  the  value  of  the  property 
received   by   it   for   bonds   and   stock 


been  given  to  the  mortgagee  without    was   grossly   overvalued.      Big   Creek, 
consideration,   the  court  held  the  de-    etc.  Co.  v.  American,  etc.  Co.,  127  Fed. 
fense  not  good  under  the  facts  in  that  Hep.  625    (1904). 
case. 
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sons  tcoking  with  notice,  to  be  collected  only  for  sucli  amounts  as  were 
actually  received  therefrom  by  the  corporation.^ 

The  courts  go  very  far  in  protecting  bona  fide  holders  of  corpo- 
ration bonds,  and  will  uphold  and  enforce  such  bonds  under  nearly 
all  circumstances.  The  defense  that  bonds  were  issued  below  par 
does  not  avail  as  ag'ainst  bona  fide  holders.  They  may  collect  the 
full  face  value  of  their  bonds.^     The  question  of  what  constitutes 

1  Thomas  t'.  Brownville,  etc.  R.  R.,  to  the  amount  actually  paid  for  the 
109  U.  S.  522  (1883);  Central  Trust  bonds  to  the  agents  of  the  companies. 
Co.  V.  New  York,  etc.  R.  R.,  18  Abb.  ...  In  commerce,  commercial  paper 
N.  Cas.  381,  403  (1886).  See  also  means  what  on  its  face  it  represents, 
§  770,  infra,  and  §  762,  supra,  and  regardless  of  what  its  maker  or  pro- 
Union  Trust  Co.  V.  New  York,  etc.  R.  moter  may  have  got  for  it.  The  bonds 
R.,  17  "Weekly  L.  Bull.  176  (Ohio,  of  the  state  in  the  open  market  pur- 
1887).  The  courts  will  require  sub-  ported  to  be  what  they  called  for. 
stantial  equity  to  be  done  to  the  per-  The  companies  put  them  out,  and  in 
sons  receiving  "watered"  bonds  before  legal  effect,  as  we  mink,  indorsed 
requiring  them  to  account  for  the  them.  A  b07ia  fide  holder  can  now 
bonds.  Thus,  although  bonds  are  ir-  require  the  indorser  to  respond  to 
regularly  issued  to  a  contractor,  yet  his  indorsement  commercially;  that 
his  contract  is  not  held  invalid  unless  is  to  say,  by  paying  what  he  in  effect 
he  is  repaid  the  sums  actually  ex-  agreed  the  maker  must  pay." 
pended  in  good  faith  by  him  under  Where  the  foreclosure  of  a  mort- 
the  contract.  Porter  v.  Pittsburg,  etc.  gage  is  contested  on  the  ground  that 
Co.,  120  U.  S.  '649,  672  (1887).  See  bonds  and  stock  were  issued  largely 
also  §  744,  and  ch.  XXXIX,  supra;  in  excess  of  the  value  of  the  property, 
Kappner  v.  St.  Louis,  etc.  R.  R.,  3  and  on  the  ground  that  the  parties 
Dill.  228  (1875);  s.  c,  14  Fed.  Cas.  who  turned  in  their  property  for  stock 
132.  Where  the  holder  is  not  a  bona  were  defrauded  by  the  promoters,  the 
fide  purchaser,  he  stands  in  the  shoes  court  said  in  regard  to  the  bonds: 
of  his  vendor,  and  where  the  officers  "We  are  clearly  of  opinion  that  so 
use  the  corporate  bonds  to  pay  the  far  as  they  were  purchased  for  a 
debts  of  other  corporations  illegally,  valuable  consideration  by  innocent 
the  court  will  order  the  bonds  and  holders  they  are  not  subject  to  the 
mortgage  canceled,  there  being  no  set-off  claimed.  The  question  whether, 
bona  fide  holders  of  the  bonds.  Chi-  so  far  as  they  are  held  by  parties 
cago  v.  Cameron,  120  111.  447   (1887).  cognizant  of  the   alleged   fraud,   they 

2  Graham  v.  Boston,  etc.  R.  R.,  118  are  subject  to  a  set-off,  is  not  one 
U.  S.  161  (1886);  Cromwell  v.  County  which  properly  arises  in  this  case, 
of  Sac,  96  U.  S.  51  (1877).  A  bona  where  the  bonds  must  be  treated  as 
fide  purchaser  of  railroad  bonds  may  an  entirety,  but  is  a  defense  applica- 
enforce  them  at  their  par  value,  ir-  ble  to  each  individual  bondholder." 
respective  of  what  he  paid  for  them.  Dickerman  v.  Northern  T.  Co.,  176  U. 
Wade  V.  Chicago,  etc.  R.  R..  149  U.  S.  S.  181,  206  (1900).  In  this  last  case 
327  (1893).  In  the  case  of  Railroad  parties  receiving  stock  and  bonds  from 
Companies  v.  Schutte,  103  U.  S.  118,  the  corporation  in  payment  for  prop- 
144  (1880),  the  court  said:  "It  is  next  erty  sold  the  bonds  with  a  bonus  of 
contended  that  as  the  bonds  were  stock.  The  court  held  that  tne  pur- 
fraudulently  put  out  by  the  officers  chasers  were  not  necessarily  purchas- 
of  the  companies,  and  are  uncon.stitu-  ers  with  notice. 

tional    the  recovery  must  be  confined        In   Dickerman  r.  Northern   T.   Co., 
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hona  fide  holdcrship   is  largely   a  question  of  fact  in  cases  where 
bonds  liave  been  fraudulently  issued,  and  each  case  is  determined 


176  U.  S.   181,  202    (1900),  the  court  gage   in  foreclosing  proves  the  issue 
said:    "It   is   true   that   these   parties  of  the  bonds  and  that  it  is  the  holder 
in  disposing  of  the  bonds  allowed  to  thereof,  this  raises  a  presumption  that 
each  purchaser  of  a  one  thousand  dol-  the  owners  of  the  bonds  are  bona  fide 
lar  bond  two  hundred  dollars  of  pre-  holders  for  value,  and,  if  the  corpora- 
ferred  and  four  hundred  of  common  tion   claims   that  the  bonds  were   is- 
stock,  but  they  did  not  seem  to  have  sued    without  consideration,    it   must 
profited  by  this  themselves.    And  if  it  prove  that  the  holders  are  not  bona 
were  necessary  to  the  negotiation  of  fide  holders.    Coupon  bonds  of  a  rail- 
the  bonds  to  give  a  bonus  in  stock,  road  company  "payable  to  bearer  pass 
it  cannot  be  considered  in  the  light  by    delivery;    and    a    hona   fide    pur- 
of  a  mere  donation.     Nor,*  if  it  were  chaser  of  them  before  maturity  takes 
done    in    good    faith,    would    it    nee-  them    freed    from    any    equities    that 
essarily  afford  a  ground  of  complaint  might  have  been  set  up  against  the 
to  dissenting  stockholders.     Certainly,  original  holders  of  them.    The  burden 
if  this  bonus  were  received   in  igno-  of  proof  is   on  him   who   assails  the 
ranee    of    the    fraud    practiced    upon  bona  fides  of  such  purchase."     Knee- 
the   original  mill-owners,  and  simply  land    v.    Lawrence,    140    U.    S.    209 
as  an  inducement  to  take  the  bonds,  (1891);   Elsworth  v.  St.  Louis,  etc.  R. 
the  dissenting  stockholders  could  not  R.,    33    Hun,    7;    aff'd,    98    N.    Y.    553 
compel  the  bondholders  to  submit  to  (1885),  where  the  issue  below  par  was 
a  deduction  from  their  bonds  of  the  even   prohibited  by  statute.     Though 
par  value  of  the  stock  received  as  a  the  directors  fraudulently  issue  bonds 
bonus,  particularly  in  view  of  the  fact  to  another  railroad  to  build  the  latter, 
that  the  stock  might  turn   out  to  be  and   the   latter   uses   the  proceeds   to 
worthless."     Where    mortgage    bonds  purchase  control   of   the   former,   the 
are  issued  without  any  consideration  bona   fide    holders    of    the    bonds    are 
the  burden  of  proof  is  shifted  on  to  protected.      State    r.    Brown,    64    Md. 
the  holders  of  the  bonds  to  prove  that  199    (1885).     Bonds  issued  below  par 
they  are  bona  fide  holders.     McVicar,  or  without  consideration  are  neverthe- 
etc.  Co.  V.  Union  Ry.  etc.  Co.,  136  Fed.  less    valid    in    bona   fide   hands.      Ex 
Rep.  678    (1905).     Where  a  New  Jer-  parte     Chorley,     L.     R.     11     Eq.     157 
sey  corporation  having  power  to  pur-  (1870);    Philadelphia,    etc.    R.    R.    v. 
chase    its    own    stock    and    issue    its  Lewis,  33  Pa.  St.  33  (1859) — two  cases 
bonds  in  payment  therefor  has  made  in    which    the    corporation    received 
such  an  issue,  the  bonds  may  be  en-  nothing  for  the  bonds;  Woods  r.  Law- 
forced  in  l;o?m /i(Ze  hands,  even  though  rence   County,    1   Black,    386    (1861); 
the  stock  so  purchased  was  worthless.  Mercer  County  v.  Hacket,  1  Wall.  83 
Hoskins  r.  Seaside,  etc.  Co.,  68  N.  J.  (1863);   Whitney  v.  Peay,  24  Ark.  22 
Eq.  476   (1905).  (1862),    a    case    of    pledge    of   bonds. 
In  a  foreclosure  suit  the  holders  of  A  bond   like  a  note   purchased   by  a 
bonds  are  presumed   to  be   bona  fide  bona  fide  party  may  be  enforced  at  its 
holders,  and,  if  the  corporation  claims  par  value  although  purchased  at  less 
that  the   bonds   were   issued   without  than  the  par  value.     Cromwell  r.  Sac 
consideration,  it  must  prove  that  the  County,  96  U.  S.  51    (1877);   Bronson 
holders  are  not  bona  fide  holders.   At-  r.   La  Crosse,  etc.  R.  R.,  2  Wall.  283 
lantic  T.  Co.  v.  Crystal  Water  Co.,  72  (1863);  Alexander  r.  Atlantic,  etc.  R. 
N.   Y.  App.  Div.   539    (1902),  holding  R.,  67  N.  C.  198   (1872);  Railway  Co. 
also  that  where  the  trustee  of  a  mort-  r.    Sprague,    103    U.    S.    756     (1880), 
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on  its  own  peculiar  circumstances.^  Moreover,  the  bona  fide  holder- 
sbiip  maj  be  destroyed  by  the  fact  that  the  bond  itself  may  not  be 
draAvn  in  negotiable  form.^ 

If  the  holder  of  the  bonds  purchased  them  from  an  officer  of  the 

where  nothing  was  received  by  the  points,  suh  nom.  Simmons  v.  Burling- 
corporation  for  the  bonds;  Grand  ton,  etc.  Ry.,  159  U.  S.  278  (1895). 
Rapids,  etc.  R.  R.  v.  Sanders,  17  Hun,  A  purchaser  may  be  hona  fide  al- 
552  (1879),  rev'g  54  How.  Pr.  214.  though  he  toolc  the  bonds  in  exchange 
Bona  fide  purchasers  of  bonds  from  for  other  bonds  worth  only  ten  cents 
a  contractor  are  not  affected  by  tlie  on  the  dollar.  Morton  v.  New  Or- 
fact  that  he  did  not  complete  the  leans,  etc.  Ry.,  79  Ala.  590  (1885). 
work  according  to  contract,  for  which  Bona  fides  is  not  presumed  where  the 
he  received  the  bonds  in  payment,  fraudulent  issue  has  been  proved.  Gil- 
McElrath  v.  Pittsburg,  etc.  R.  R.,  55  man  v.  New  Orleans,  etc.  R.  R.,  72 
Pa.  St.  189  (1867).  The  fact  that  the  Ala.  566  (1882).  Where  overdue  rail- 
proceeds  received  from  the  sale  of  road  mortgage  bonds,  which  belong 
the  bonds  are  misappropriated  by  the  to  the  railroad  company,  are  bought 
stockholders  does  not  affect  the  valid-  at  forty  cents  on  the  dollar  from  the 
ity  of  the  bonds  in  hona  fide  hands,  vice-president  of  the  company  after 
Western,  etc.  R.  R.  v.  Drew,  3  Woods,  suit  to  foreclose  has  been  begun,  and 
692  (1879);  s.  c,  29  Fed.  Gas.  747.  a  receiver  has  taken  possession  of  the 
The  iona  fide  purchaser  is  not  af-  mortgaged  property,  the  purchasers 
fected  by  the  fact  that  the  president  of  such  bonds  are  not  bona  fide  hold- 
sold  the  bonds  and  used  all  the  pro-  ers  where  inquiry  on  their  part  would 
ceeds  for  his  individual  purposes,  have  shown  that  the  vice-president 
Philadelphia,  etc.  R.  R.  v.  Lewis,  33  had  no  authority  to  sell  the  bonds. 
Pa.  St.  33  (1859).  The  bona  fide  pnr-  American,  etc.  Co.  v.  St.  Louis,  etc. 
chaser  of  municipal  bonds  may  en-  Co.,  42  Fed.  Rep.  819  (1890).  A  per- 
force them,  although  the  railroad  to  son  who  purchases  four  bonds  of 
which  ihey  were  issued  sold  them  at  $1,000  each  for  $150  is  bound  to  in- 
a  discount  of  twenty-five  per  cent.,  quire  into  tlae  legality  of  the  issue, 
contrary  to  the  charter.  Woods  v.  Riggs  v.  Pennsylvania,  etc.  R.  R.,  16 
Lawrence  County,  1  Black.  386  Fed.  Rep.  804  (1883).  Where  a  pur- 
(1861).  chaser  of  bonds  knows  that  he  is  pur- 
1  After  many  years'  delay  in  fore-  chasing  from  an  agent  of  the  corpora- 
closing  the  mortgage,  the  court  will  tion,  and  that  the  agent  intends  to 
scrutinize  closely  the  validity  of  the  use  the  proceeds  for  his  private  pur- 
bonds.  A  purchaser  of  the  bonds  at  poses,  he  is  not  a  bona  fide  purchaser, 
from  three  to  twenty  cents  on  the  Chew  v.  Henrietta,  etc.  Co.,  2  Fed. 
dollar,  after  an  ineffectual  foreclosure.  Rep.  5  (1880).  A  partner  of  one  of 
and  after  the  unpaid  accrued  interest  the  contractors  who  is  a  party  to  a 
nearly  equals  the  principal,  is  not  a  fraudulent  issue  of  bonds  was  held 
bona  fide  purchaser,  and  if  the  orig-  not  to  be  a  hona  fide  purchaser  under 
inal  issue  was  for  no  consideration  he  the  facts  in  the  case.  Smith  v.  Flor- 
cannot  enforce  them.  But  a  bona  fide  ida,  etc.  R.  R.,  43  Fed.  Rep.  731 
purchaser  from  him,  and  any  subse-  (1890),  a  case  involving  the  bonds 
quent  purchaser  from  such  bona  fi.de  which  were  passed  upon  in  Railroad 
purchaser,  may  enforce  the  bonds.  Cos.  v.  Schutte,  103  U.  S.  118  (1880), 
Bona  fides  must  be  proved  in  such  a  and  Trask  v.  Jacksonville,  etc.  R.  R., 
case.  Simmons  v.  Taylor,  38  Fed.  124  U.  S.  515  (1888). 
Rep.     682     (1889);     rev'd    on     other  2  See  §  767,  in/ra. 
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corporation,  and  such  officer  made  the  sale,  not  for  the  corporation, 
but  as  the  holder  and  owner  of  the  bonds  himself,  this  in  itself 
may  destroy  the  bona  fides  of  the  purchaser,  if  it  turn  out  that  the 
officer  was  committing  a  breach  of  trust.^ 

The  danger,  incident  to  an  issue  of  mortgage  bonds  at  less  than 
their  par  vahie,  is  generally  added  to  by  the  fact  that  the  directors 
of  the  corporation  arc  usually  personally  interested  in  the  issue.  It 
is  an  old  and  well-established  principle  of  law  that  a  director  is 
disqualified  from  contracting  with  his  corporation.  He  is  acting  as 
a  trustee,  and  as  trustee  cannot  contract  with  himself  as  an  indi- 
vidual.- It  is  undoubtedly  true  that  a  director  may  buy  bonds  at 
less  than  par  if  the  transaction  is  fair,  and  if  no  stockholder  objects.** 
But  any  stockholder  may  object  to  bonds,  issued  for  construction 
work  in  which  the  directors  were  interested.  Upon  such  objection, 
the  mortgage  securing  the  bonds  being  under  foreclosure,  the  court 
will  allow  the  bondholders  taking  with  notice  to  prove  only  such 
part  of  the  bonds  as  represent  actual  value  received  by  the  corpo- 
ration,'* while  bona  fide  holders  may  enforce  their  bonds  at  par."' 


1  See  §§  293,  727,  siiiJra.  A  pur- 
chaser of  a  note  of  a  corporation  pay- 
able to  an  officer  of  the  corporation 
is  not  a  hona  fide  purchaser.  Stough 
V.  Ponca  Mill  Co.,  54  Neb.  500  (1898). 
A  purchaser  or  pledgee  of  bonds  from 
a  director  may  be  a  bona  fide  holder, 
even  though  he  knew  that  he  was 
dealing  with  a  director,  inasmuch  as 
a  director  may  be  a  lawful  holder  of 
such  bonds.  Duncomb  v.  N.  Y.  etc. 
R.  R.,  84  N.  Y.  190  (1881). 

2  See  §§  649,  653,  662,  supra. 

3  A  purchaser  at  ninety  cents  on  the 
dollar  of  bonds  issued  to  a  director 
at  seventy  cents  is  protected,  even 
though  he  was  Informed  of  the  facts. 
Union,  etc.  Co.  v.  Southern,  etc.  Co., 
51  Fed.  Rep.  840  (1892);  Re  Com- 
pagnie  Bellegarde,  L.  R.  4  Ch.  D.  470 
(1876);  Du  Pont  v.  Northern  Pac. 
R.  R.,  18  Fed.  Rep.  467  (1883);  Bank 
of  Toronto  r.  Cobourg,  etc.  Ry.,  10 
Ont.  Rep.  (Can.)  376  (1885).  See 
also  §  692,  supra.  As  to  the  purchase 
of  bonds  by  the  directors  from  out- 
siders at  less  than  par,  see  §  660, 
supra. 


4  Thomas  v.  Brownville,  etc.  R.  R., 
109  U.  S.  522  (1883).  See  also  War- 
dell  V.  Union,  etc.  R.  R.,  103  U.  S'. 
651  (1880);  s.  c,  4  Dill.  330;  s.  c, 
29  Fed  Cas.  211.  Where  the  incorpo- 
rating act  requires  all  the  proceeds 
of  sales  of  lots  by  a  cemetery  com- 
pany to  be  used  for  embellishments, 
and  the  directors  proceed  to  buy  land 
for  a  consideration  of  $500,000  in 
bonds,  of  which  bonds  |480,000  are 
turned  back  by  the  vendor  to  the 
directors,  who  divide  them  among 
themselves,  the  bonds  are  void  in  the 
hands  of  directors.  The  directors  in 
this  instance  had  erected  over  the 
entrance  to  the  cemetery  a  statue  of 
Immortality,  and  had  done  so  "with 
great  pomp  and  solemnity."  Camp- 
bell V.  Cypress,  etc.  Cemetery,  41  N. 
Y.  34  (1869^.  Bonds  may  be  issued 
by  a  corporation  to  a  director  as  se- 
curity for  a  debt  from  it  to  him. 
A  director  cannot  buy  bonds  from  the 
corporation  at  less  than  par,  except 
at  the  ri.sk  that  the  company  will  un- 
do the  transaction.  A  director  must 
give  up  bonds  which   he   takes   as    a 


5  See  note  2,  p.  2630,  supra. 
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Moreover,  if  all  the  stockholders  assent,  and  the  general  creditors  of 
the  corporaton  are  not  injured,  the  issue  is  legal.^  Inasmuch  as  in 
New  York  an  agTeement  of  a  contractor  to  divide  with  the  officers 
of  the  company  profits  made  in  the  construction  of  the  railroad  is 
legal,  unless  avoided  by  the  corporation,  and  is  not  subject  to  col- 
lateral attack,  such  a  contract  will  be  sustained  in  Pennsylvania  if 
the  contract  was  made  in  Xew  York  and  pertained  to  a  New  York 
corporation,  even  though  such  corporation  was  thereafter  consoli- 
dated with  a  Pennsylvania  corporation.^  "Where  a  director  is  secretly 
interested  with  a  contractor  in  bonds  issued  for  construction,  a  con- 
tract by  which  the  director  sells  his  interest  to  the  contractor  cannot 
be  enforced  by  the  director,  the  issue  having  been  illegal.^  In  Ohio 
this  disqualification  of  directors  from  purchasing  from  the  corpora- 
tion its  bonds  at  a  discount  is  embodied  in  the  statutes,  and  the  bonds 
are  declared  not  merely  voidable,  but  absolutely  \oid.'*  It  is  of  course 
legal  for  the  company  to  sell  its  bonds  to  stockholders.^ 

A  more  difficult  question  arises  when  bonds  are  issued  to  persons 
who  control  the  directors  of  the  company,  such  directors  being  mere 
"dummies"  of  the  persons  to  whom  the  bonds  are  issued.  There 
have  been  decisions  to  the  effect  that  bonds  issued  below  par  to  the 
persons,  who  have  put  in  their  "dummies"  as  directors  of  the  com- 
pany, are  invalid  and  may  be  attacked  by  stockholders  or  corporate 

bonus   en  his  subscription.     But   the  valid   and   enforceable,  where  all  the 

hona    fide    purchasers    may    enforce  stockholders    assented    to    such    con- 

them.     Duncomb    v.   New    York,    etc.  tract.    Arkansas,  etc.  Co.  v.  Farmers', 

R.  R.,  84  N.  Y.  190  (1881).    Fraud  in  etc.    Co.,    13    Colo.    587    (1889).      See 

issuing   them  to  a  director  does  not  also  ch.  XLIV,  supra,  and  §§649,730, 

affect  a  'bona  fide  purchaser.    Hulett's  supra. 

Case,    2   J.  &  H.   306    (1S62).     For  a  2  Rumsey  v.  New  York,  etc.  R.  R., 

case  that  carefully  considers  the  facts  64  N.  J.  Eq.  807  (1902). 

which  render  certain  bonds  legal  and  3  Cobb  v.  Crittenden,  161  Fed.  Rep. 

others  fraudulent,  see  Bronson  v.  La  510   (1908). 

Crosse    R.    R.,    2    Wall.    283     (1863).  4  See  note  1,  p.  2625,  supra. 

Seven    years'    delay    in    complaining  5  The  holder  of  a  majority  of  the 

that    the    directors    issued    bonds    to  stock    of    a    railroad    company    may 

themselves  for  no  consideration,   and  legally   cause  its   bonds  to  be   issued 

then  foreclosed  and  bought  the  road  to    himself    at    ninety    cents    on'   the 

in,    is    fatal.      Burgess    v.    St.    Louis  dollar  in  payment  of  a  debt  due  him. 

County  R.  R.,  99  Mo.  496  (1890).     On  Gloninger  v.  Pittsburgh,  etc.  R.  R.,  139 

this    subject   of    laches    see    also    ch.  Pa.  St.  13  (1891).    A  stockholder  may 

XLIV,  supra.  of  course  purchase  bonds  upon  their 

1  Bonds   issued   at   their   full   value  original     issue     by     the    corporation, 

to  the  president  in  payment  for  work  Bergen    v.    Porpoise    Fishing    Co.,    42 

done    by    him    under    a    contract    be-  N.  J.  Eq.  397   (1886). 
tween  himself  and  his  company  are 
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creditors,  or  by  the  corporation  itself.^     If,  however,  all  the  stock- 
holders assent,  the  contract  and  issue  are  legal.- 

It  niaj  be  illegal  for  the  directors  to  vote  to  issue  a  large  amount 
of  bonds  at  less  than  their  real  value  to  a  construction  company  in 
which  they  have  stock  or  in  which  they  are  directors.^  It  is  fraud- 
ulent to  issue  bonds  at  less  than  their  actual  value  in  order  to  defraud 
otlier  creditoi-s  and  the  stockliolders,  and  to  buy  in  the  property 
cheaply  at  foreclosure  sale."^ 

1  In  Central  Trust  Co.  r.  New  York,  meters  cannot  call  the  other  to  an 
etc.  R.  R.,  18  Abb.  N.  Cas.  381  (1887),  account.  The  court  will  not  aid  the 
the  foreclosure  of  a  railroad  mortgage  parties.  Jackson  v.  McLean,  100  Mo. 
was  sought.  The  corporation  defended  130  (1890).  And  where  two  con- 
against  the  bonds  on  the  ground  that  tractors  cause  a  railroad  corporation 
they  were  issued  below  par  to  per-  to  be  formed,  in  which  one  contractor 
sons  who  controlled  the  board  of  di-  becomes  a  director,  and  the  other  di- 
rectors by  means  of  "dummies."  The  rectors  are  clerks  of  the  second  con- 
court  sustained  this  contention  and  tractor,  and  the  construction  contract 
held  that  the  bonds  still  in  the  hands  is  made  with  these  two  by  means  of 
of  the  guilty  parties  must  be  reduced  "dummy"  intermediaries  at  an  im- 
in  amount  to  the  amount  actually  provident  price,  one  of  the  contractors 
paid  therefor.  In  Cleveland  Rolling  cannot  compel  the  other  to  divide  the 
M.  Co.  V.  Crawford,  9  Ry.  &  Corp.  L.  profits.  Jackson  v.  McLean,  36  Fed. 
J.  172  (111.  Cir.  Ct.  1891),  corporate  Rep.  213  (1888).  See  also  §§663, 
creditors   sought  to  hold   the   defend-  064,  supra. 

ant  liable  for  corporate  debts,  by  2  Coe  r.  East,  etc.  R.  R.,  52  Fed. 
reason  of  the  fact  that  bonds  and  Rep.  531  (1892),  and  §§649,  662,  730. 
stocks,  whose  par  value  was  four  3  See  §§  649,  662,  663,  supra.  Where 
times  greater  than  the  value  of  con-  with  the  consent  of  all  the  directors 
struction  work  done  by  defendant,  and  stockholders,  one  of  the  directors 
had  been  issued  to  defendant  for  con-  is  interested  in  a  contract  with  the 
struction  work,  and  that  the  corpora-  corporation,  but  upon  the  corporation 
tion  was  controlled  by  defendant  becoming  insolvent  and  being  dis- 
through  "dummies."  A  demurrer  was  solved  the  court  cancels  the  contract 
overruled,  the  court  saying:  "He  at  the  instance  of  creditors,  such  con- 
could  no  more  shield  himself  behind  tractor  is  entitled  to  pay  for  services 
the  nominal  action  of  the  corporation  already  rendered,  and  to  reimburse- 
by  its  'dummy'  board  of  directors  ment  for  actual  and  necessary  outlays 
than  a  guardian  or  executor  de  son  in  connection  with  the  contract.  Grif- 
tort  could  shield  himself  behind  the  fith  v.  Blackwater,  etc.  Co.,  55  W.  Va. 
accounts  of  the  legal  guardian  or  ex-  604    (1904). 

ecutor  procured  to  be  made  in  the  4  A  foreclosure  sale  based  on  fraud- 
name  of  such  legal  guardian  or  ex-  ulently  issued  bonds  will  be  set  aside 
ecutor."  Where  two  persons  organize  as  against  purchasers  with  notice, 
a  railroad  corporation  by  means  of  and  such  purchasers  held  liable  for 
"dummy"  stockholders,  their  clerks  the  real  value  of  the  road.  Drury  v. 
and  employees,  and  put  their  clerks,  Cross,  7  Wall.  299  (1868).  Judgment 
etc.,  in  as  "dummy"  directors,  and  creditors  may  bring  an  acMon  to  set 
these  "dummies"  issue  all  the  stock  aside  a  mortgage  and  to  restrain  a 
and  a  large  mortgage  on  the  corporate  foreclosure,  where  the  bonds  secured 
property  to  the  two  promoters  for  thereby  were  issued  to  the  stockhold- 
construction    work,    one    of    the    pro-    ers   for  purposes  foreign  to   the   cor- 
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Promoters  are  somewhat  similar  to  directors  in  their  fiduciary 
relationship  towards  the  corporation,  its  stockholders,  bondholders, 
and  creditors.  Hence  a  promoter  may  be  liable  where  he  transfers 
property  to  the  corporation  for  stock  and  bonds  much  greater  in 
value  than  the  value  of  the  property  he  so  transfers.^     Where  brokers 


porate  purposes,  in  fraud  of  corporate 
creditors,  the  object  being  to  close  out 
the  property  and  organize  a  new  cor- 
poration for  the  purpose  of  going  on 
with  the  business.  Phenix  Nat.  Bank 
V.  Cleveland  Co.,  11  N.  Y.  Supp.  873 
(1890).  For  an  issue  of  bonds  fraud- 
ulently by  issuing  them  in  pledge  and 
then  purchasing  the  bonds  at  a 
pledgee's  sale,  see  James  v.  Railroad 
Co.,   6  Wall.   752    (1867). 

1  See  §  651,  supra.  In  the  case  of 
Dickerman  v.  Northern  T.  Co.,  176  U. 
S.  181,  206  (1900),  the  court  said  it 
was  not  called  upon  to  decide 
whether  promoters  who  receive  a 
large  quantity  of  bonds  and  stock  as 
their  profit  are  liable  for  the  par 
value  of  the  stock,  or  whether  the 
remedy  is  a  rescission  of  the  trans- 
action. 

Where  promoters  pay  out  less  than 
$30,000  to  secure  options  on  land  and 
then  sell  the  options  to  the  corpora- 
tion for  $700,000  of  stock  of  the  lat- 
ter, the  corporation  assuming  the  pur- 
chase price  of  the  land,  and  then 
issue  a  prospectus  which  is  mislead- 
ing and  does  not  state  the  facts  about 
the  issue  of  stock,  and  the  corpora- 
tion becomes  insolvent,  they  are  lia- 
ble to  the  corporation  for  the  fair 
market  value  of  the  stock  at  the  time 
the  stock  was  issued,  or  as  soon  there- 
after as  it  had  a  market  value.  The 
liability  is  not  for  unpaid  stock,  but 
for  fraud  as  promoters  in  making  a 
secret  profit  in  selling  and  not  mak- 
ing a  full  disclosure  to  the  stockhold- 
ers. The  promoters  owe  a  duty  to 
future  stockholders.  The  land  need 
not  be  tendered  back.  The  promoters 
are  to  be  credited  with  their  actual 
disbursements  and  to  be  charged  with 
the  fair  market  value  of  the  stock, 
with  interest,  and  also  with  dividends. 


The  suit  should  be  brought  by  the 
corporation  itself  and  not  by  its  re- 
ceiver, according  to  the  Massachusetts 
decisions.  Hayward  v.  Leeson,  176 
Mass.  310  (1900).  A  stockholder  in 
a  holding  corporation  cannot  main- 
tain a  suit  in  behalf  of  the  corpora- 
tion on  the  ground  that  its  promoters 
made  large,  unlawful  and  secret  prof- 
its by  being  interested  in  the  con- 
stituent company  whose  stock  was 
turned  in  to  the  holding  company  in 
exchange  for  the  stock  of  the  latter, 
it  appearing  that  when  the  stock  was 
so  turned  in  the  promoters  were  the 
only  parties  interested.  If  any  of  the 
original  parties  were  defrauded  their 
remedy  is  a  suit  ai  law  for  damages 
against  the  guilty  parties.  The  court 
said  (p.  241):  "We  have  here  noth- 
ing more  than  the  ordinary  trans- 
action of  parties  coming  together  and 
agreeing  in  writing  to  form  a  corpo- 
ration that  shall  take  over  from  them 
certain  definitely  understood  prop- 
erties and  cash,  for  which  is  to  be 
issued  its  entire  capital  stock.  It_,  is 
doubtless  true  that  in  many  instances 
there  is  great  overcapitalization,  and 
that  the  general  public  is  frequently 
misled  by  the  large  amounts  of  pre- 
ferred and  common  stock  issued  by 
corporations.  The  rights  of  the  public 
are  not  involved  in  this  litigation. 
.  .  .  The  stockholders  of  the  con- 
stituent companies  and  the  individual 
defendants  were  the  organizers  of  the 
corporation  and  became  its  first  stock- 
holders; they  dealt  wholly  between 
themselves  as  sellers  and  buyers,  or- 
ganizers and  corporation;  no  other 
persons  had  any  interest  in  this  in- 
itial transaction;  if  fraud  had  been 
practiced  by  any  one  of  the  organ- 
izers upon  those  associated  with  him, 
the  cause  of  action  would  have  vested 
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and  promoters  issue  bonds  greatly  in  excess  of  the  value  of  the  cor- 
porate property  and  by  fictitious  sales  give  a  high  market  quotation 
of  the  bonds  and  borrow  money  thereon,  the  lender  may  hold  them 
liable  in  a  suit  for  loss  due  to  a  conspiracy.^  In  Massachusetts  tho 
supreme  court  has  recently  held  that  where  a  person  buys  property 
for  the  purpose  of  forming  a  corporation  to  take  it  over,  and  this 
plan  is  carried  out  by  the  use  of  dummies  as  directors,  who  issue  stock 
therefor,  the  par  value  of  which  is  many  times  greater  than  the  actual 
value  of  the  property,  the  corporation  itself  may  thereafter  rescind 
the  transaction  and  return  the  property  and  demand  back  the  stock, 
even  though  all  the  stockholders,  directors  and  officers  approved  the 
transaction  when  it  was  carried  out,  it  appearing,  however,  that  the 
property  received  was  worthless  and  that  it  was  a  part  of  the  original 
plan  to  sell  a  largo  part  of  the  stock  to  the  public,  which  plan  was 
carried  out,  and  it  appearing  also  that  the  original  stockholders  and 
officers  were  merely  representatives  of  the  vendor,  and  that  there 
was  no  independent  judgment  on  the  part  of  the  board  of  directors. 
The  court  pointed  out  that  this  was  a  different  case  from  one  where 
it  was  not  contemplated  that  the  public  should  become  interested, 
except  by  purchase  from  the  original  stockliolders.^      The  federal 


in  the  party  injured."  Blum  v.  "Whit- 
ney, 185  N.  Y.  232  (1906).  Where  a 
promoter  causes  the  stockholders  in 
various  electric  companies  to  turn  in 
their  stock  to  a  new  corporation  in 
exchange  for  bonds  of  the  latter,  and 
also  gives  to  such  stockholders  the 
right  to  purchase,  at  $30  a  share, 
stock  in  the  latter,  a  stockholder  who 
has  done  so  and  then  discovers  that 
the  promoter  has  made  $20,000,000 
profit  in  stock  of  the  new  company, 
may  bring  suit  to  compel  the  pro- 
moter to  turn  over  the  profit  to  the 
corporation  and  may  join  the  new 
corporation  as  a  party  defendant.  It 
is  no  defense  that  the  board  of  direct- 
ors of  the  latter  thinks  it  inexpedient 
that  the  suit  be  brought.  Groel  v. 
United,  etc.  Co.,  70  N.  J.  Eq.  616 
(1905).  The  court  said  (p.  1064): 
"The  authorities  hold  that  it  is  a 
matter  of  discretion  in  the  court 
whether  to  permit  a  suit  to  be  brought 
by  a  stockholder  on  behalf  of  his  cor- 
poration, and  that  the  court  will  ex- 
ercise its  discretion  having  in  view 
the  circumstances  of  the  parties, 
their  relationships  to  each  other  and 


to  the  cause  of  action,  the  refusal 
to  sue,"  etc.  Where  the  chief  pro- 
moter of  a  proposed  manufacturing 
corporation  obtains  donations  from 
property  owners  to  the  proposed  cor- 
poration on  his  agreement  that  $75,- 
000  of  stock  should  be  subscribed  for 
within  a  certain  time,  and  then  pro- 
ceeds to  organize  the  company,  h3 
himself  subscribing  for  $25,000  of  the 
stock,  and  the  corporation  then  pur- 
chases certain  worthless  patents  and 
agency  contracts  and  issues  therefor 
$G3,250  of  full-paid  stock,  including 
the  $25,000  subscribed  for  by  him,  and 
afterwards  the  corporation  collects 
$4,000  of  such  donations  and  borrows 
money  from  such  promoter  and  gives 
him  a  mortgage  therefor,  his  mort- 
gage is  not  good  as  against  the  par- 
ties who  donated  the  $4,000.  Moore 
V.  Universal,  etc.  Co.,  122  Mich.  48 
(1899). 

1  McElroy  v.  Harnack,  213  Pa.  St. 
444  (1906). 

2  Where  a  person  buys  all  the  stock 
of  a  corporation  for  about  $G13.ono, 
and  some  real  estate  for  about  $175.- 
000,  and  sells  the  former  to  a  corpo- 
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courts  reached  a  different  conclusion  in  the  same  transaction.^  A  some- 
what similar  fraud  is  where  a  mortgage  is  foreclosed  in  accordance 
with  a  reorganization  agreement,  whereby  the  stockholders  of  the  old 
corporation  participate  in  the  benefits  of  the  new  to  the  detriment  of 
creditors  of  the  old.- 

§  7  6  6a.  Who  may  complain  of  an  issue  of  bonds  at  less  than  par— 
Stockholders—  The  state—  The  corporation  itself  —  Bondholders- 
Corporate  creditors. — Even  though  the  validity  of  an  issue  of  bonds 


ration  formed  by  him  for  that  pur- 
pose, for  $2,500,000  par  value  of  stock, 
having  also  an  actual  value  of  $2,- 
500,000,  and  sells  the  real  estate  for 
$750,000  par  value  of  stock,  having 
also  the  same  actual  value,  but  it 
turns  out  that  the  real  estate  was 
worthless,  the  corporation  so  issuing 
the  stock  may  maintain  a  separate 
suit  for  rescinding  the  sale  and  issue 
of  stock  for  the  real  estate,  or  for 
damages,  if  the  stock  cannot  be  re- 
turned, it  appearing  that  the  pro- 
moter was  a  director  at  the  time  of 
the  sales,  and  that  the  fa'ir  market 
value  of  the  stock  at  the  time  of 
issue  was  par,  and  so  continued  to 
be  for  a  long  time  thereafter;  it 
further  appearing  that  he  made  no 
disclosure  of  the  facts  to  the  corpora- 
tion and  did  not  see  to  it  that  the 
corporation  had  adequate  independent 
advioe.  The  court  said:  "That  is  an 
obligation  resting  upon  every  fidu- 
ciary who  makes  a  sale  of  his  own 
property  to  his  beneficiary,  no  matter 
whether  it  is  a  case  of  trustee  and 
cestui  que  trust,  guardian  and  ward, 
solicitor  and  client,  or  promoter  of  a 
corporation  and  the  corporation  it- 
self. There  is  no  pretense  that  in  the 
transaction  in  question  the  plaintiff 
corporation  was  represented  by  an 
independent  board."  It  is  no  defense 
that  every  stockholder  and  director 
knew  of  and  acquiesced  in  the  trans- 
action at  the  time,  it  appearing  that 
the  stock  was  afterwards  sold  to  the 
public  without  any  disclosure  of  the 
facts.  Old  Dominion,  etc.  Co.  v.  Bige- 
low,  188  Mass.  315  (1905),  the  court 
refusing  to  follow  Old  Dominion,  etc. 


Co.  V.  Lewisohn,  136  Fed.  Rep.  915; 
aff'd,  148  Fed.  Rep.  1020,  involving 
the  other  issue  of  stock.  The  court 
pointed  out  that  in  cases  to  the  con- 
trary it  was  not  contemplated  that 
other  parties  should  become  inter- 
ested in  the  stock,  except  by  purchase 
from  the  original  stockholders.  If 
there  are  two  such  promoters  it  seems 
that  in  a  suit  against  one,  he  is  liable 
for  the  whole  stock  so  issued. 

1  Old  D.,  etc.  Co.  V,  Lewisohn,  210 
U.  S.  20G  (1908). 

2  See  §  886,  infra.  A  holder  of 
bonds  guaranteed  by  a  railroad  cor- 
poration may  intervene  in  a  suit 
brought  to  foreclose  a  mortgage  on 
such  railroad,  and  may  set  up  that 
the  foreclosure  is  for  the  benefit  of 
the  stockholders  and  for  the  purpose 
of  disposing  of  and  cutting  out  such 
guaranty.  Louisville,  etc.  Ry.  v. 
Louisville  Trust  Co.,  174  U.  S.  674 
(1899).  A  reorganization  agreement 
whereby  the  bondholders  are  to  receive 
new  bonds  and  the  stockholders  new 
stock,  to  the  exclusion  of  general 
creditors  of  the  old  co-rporation,  is 
illegal  and  may  be  set  aside  at  the 
instance  of  creditors  of  the  old  cor- 
poration, it  being  shown  that  the 
principal  owners  of  the  bonds  were 
also  the  principal  owners  of  the  stock, 
and  hence  that  in  the  foreclosure  the 
rights  of  creditors  were  not  protected 
and  that  the  stockholders  paid  noth- 
ing for  the  new  stock.  The  court  held 
that  the  creditor  had  an  equitable 
lien  on  the  property  subject  only  to 
the  new  mortgage.  St.  Louis  T.  Co. 
r.  Des  Moines,  etc.  Ry.,  101  Fed.  Rep, 
632    (1900). 
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is  questionable,  yet  it  is  not  every  person  who  can  complain.^  A 
stockholder  may  enjoin  the  issue  or  cause  it  to  be  set  aside-  where 
it  is  fraudulent  or  beyond  the  powers  of  the  corporation.^  But  all 
stockholders  who  have  assented  to  the  issue,  and  all  transferees  of 
their  stock,  are  estopped  from  objecting  to  the  bonds.^ 

The  attorney-general,  in  behalf  of  the  state,  certainly  cannot  en- 
join tlie  issue."*  ^Vllere  a  railroad  has  been  sold  under  foreclosure 
proceedings,  a  judgment  creditor  of  the  company  who  seeks  to  set 
the  sale  aside  on  the  ground  that  the  mortgage  was  invalid  is  in 
the  position  of  one  who  asks  to  be  let  in  to  redeem  from  a  mort- 
gagee in  possession  under  an  unforeclosed  mortgage.  lie  cannot 
in  that  same  action  ask  that  the  purchaser  at  foreclosure  sale,  who 
is  about  to  bond  the  property,  shall  pay  the  judgment  creditors' 
claim  out  of  such  bonds.^  But  a  judgment  creditor  may  attack  the 
legality  of  the  bonds  or  of  the  foreclosure  wdiere  the  company  has 
become  insolvent  and  ho  has  exhausted  his  remedy  against  it."  But  a 
decree  invalidating  the  sale  does  so  only  as  to  complaining  judgment 
creditors,  and  not  as  to  other  creditors  or  bondholders,  or  the  com- 
pany itself.'''  General  creditors  who  have  proved  their  claims  may 
attack  the  legality  of  an  issue  of  mortgage  bonds.^  General  cred- 
itors whose  suit  against  the  company  has  been  consolidated  with 
a  foreclosure  suit  may  contest  the  validity  of  the  bonds.  An  inter- 
vening creditor  may  also  attack  them.^  Creditors  who  become 
such  after  the  bonds  were  issued  cannot  attack  the  validity  of  the 
bonds  on  the  ground  that  they  were  issued  for  less  than  their  real 
value,  together  with  a  large  amount  of  stock.^®  A  subsequent  mort- 
gagee cannot  make  such  an  attack  except  as  a  judgment  creditor.^^ 
A  purchaser  of  the  bonds  with  notice  cannot  complain.^-  In  Eng- 
land it  is  held  that  although  none  of  the  stockholders  and  creditors 
of  a  company  which  is  in  difficulties  object  to  a  new  issue  of  bonds 
and  stock  for  contract  work,  a  part  of  the  bonds  and  stock  being  then 
given  to  the  stockholders  and  bondholders  as  a  bonus,  yet  where  the 
intention  is  to  have  outside  people  invest  in  the  bonds  and  stock  of 
the  company  the  scheme  is  illegal,  and  innocent  purchasers  of  the 
stock  may  hold  the  directors  who  did  the  act  liable  for  the  stock 
and  bonds  thus  given  as  a  bonus.^^  Such  a  purchaser's  remedy,  how- 
ever, is  not  to  have  the  whole  issue  set  aside  as  illegal.^  ^ 

1  See  §  848,  infra.  8  See  §  848,  mfra. 

2  See  §  848,  infra.  9  See  §  848,  infra. 

3  See  §  848,  infra.  lo  See  §  848,  infra. 

4  See  §  848,  infra.  n  See  §  848,  infra. 

5  See  §  848,  infra.  12  See  §  848,  infra. 

6  See  §  848,  infra.  is  See  §  848,  iiifra. 

7  See  §  848,  infra.  i4  See  §  848,  infra. 
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■  The  corporation  itself  maj  under  some  circumstances  complain, 
especially  where  some  of  the  stockholders  object;  ^  and  it  is  held  that 
a  receiver  maj.^  Even  if  the  bonds,  and  hence  the  mortgage,  are  held 
to  be  invalid,  the  court  may  retain  jurisdiction  in  order  to  distribute 
the  property.^ 

§  766&.  Usury  as  affecting  bonds  issued  at  less  than  par. — It  is 
to  be  borne  in  mind  that  the  statute  against  usury  may  invalidate 
bonds  issued  below  par.  A  bond  bearing  the  full  legal  interest 
and  yet  issued  below  par  is  practically  an  agi-eement  to  pay  more 
than  the  legal  rate  of  interest.  Consequently  this  defense  may  m 
certain  cases  be  set  up  by  the  corporation.*     A  mortgage  executed 


1  See  §  848,  infra,  and  §  729,  supra. 

2  See  §  848,  mfra. 

3  See  §  848,  infra. 

4  Craven  County  Com'rs  v.  Atlantic, 
etc.  R.  R.,  77  N.  C.  289  (1877),  where 
a  stockholder  brought  action  to  have 
declared  void  railroad  bonds  so  is- 
sued. In  Schermerhorn  v.  Talman, 
14  N.  Y.  93  (1856),  the  court  said 
that  the  sale  of  the  securities  (cer- 
tificates of  deposit  in  that  case)  is 
not  a  sale,  but  a  loan,  and  "that 
neither  individuals  nor  corporations 
can  sell  their  mere  promises  to  pay." 
That  which  is  called  a  sale  is  nothing 
but  a  loan  (p.  117).  "If  it  appears 
that,  at  the  end  of  all  the  payments, 
the  lender  will  have  received  more 
than  his  principal,  with  lawful  inter- 
est, the  contract  is  usurious"  (p.  121). 
See  also  Neuse  River  Nav.  Co.  v.  New- 
bern,  7  Jones,  L.  (N.  C.)  275  (1859). 
In  Sturgcs  v.  Stetson,  1  Biss.  246 
(1858);  s.  c,  23  Fed.  Cas.  311,  Mc- 
Lean, J.,  in  a  railroad  case,  said: 
"From  the  authority  given  to  the  di- 
rectors to  sell  notes,  bonds,  scrip,  and 
certificates  for  the  payment  of  money 
or  property  which  the  company  had 
previously  received  as  donations,  or 
in  payment  of  the  subscriptions  to  the 
capital  stock,  above  or  below  par,  an 
argument  is  drawn  that  stock  may 
be  disposed  of  to  subscribers  for  less 
than  $50  a  share.  It  appears  to  me 
the  provision  authorizes  an  inference 
in  conflict  with  the  one  drawn.  If 
bonds  or  other  instruments  for  the 
payment  of  money  be  transferred  at 


less  than  their  face,  with  legal  inter- 
est on  the  entire  sum,  in  payment 
for  the  money  loaned,  it  would  be 
usurious,  and  this  was  the  reason  for 
the  above  provision.  Without  it  the 
sale  of  the  bonds,  etc.,  would  have 
been  illegal."  A  $1,000  bond  may  be 
sold  for  $850,  and  yet  not  be  usurious. 
McTighe  v.  Macon  Constr.  Co.,  94  Ga. 
306  (1894).  Usury  is  no  defense  as 
against  bona  fide  holders  of  mortgage 
bonds.  Weed  v.  Gainesville,  etc.  R. 
R.,  119  Ga.  576  (1904).  A  stock- 
holder cannot  enjoin  the  corporation 
from  issuing  six  per  cent,  bonds  at 
seventy-five  cents  on  the  dollar,  even 
though  such  contract  is  usurious, 
where  it  is  shown  that  the  issue  is 
reasonable  and  necessary  for  the  pro- 
tection of  the  corporation.  George  N. 
Fletcher  &  Sons  v.  Alpena,  etc.,  136 
Mich.  511  (1904).  Bonds  may  be 
issued  at  less  than  their  par  value 
where  corporations  are  forbidden  by 
statute  from  setting  up  the  defense 
of  usury.  Stevens  v.  Watson,  4  Abb. 
App.  Dec.  302  (1865).  Where  the 
charter  authorizes  the  company  to 
borrow  money  "on  such  terms  as 
might  be  agreed  upon  by  the  parties," 
twelve  per  cent,  interest  may  be 
agreed  upon.  Morrison  v.  Eaton,  etc. 
R.  R.,  14  Ind.  110  (1860).  If  the 
rate  of  interest  is  legal  where  the 
corporation  exists  and  the  bonds  are 
payable,  there  is  no  usury,  although 
the  rate  is  higher  than  in  other  states 
where  suit  is  brought.  Butler  t'. 
Edgerton,  15  Ind.  15  (1860).    Cf.  But- 
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in  New  York  state  by  a  Xew  Jersey  corporation  is  valid  in  New 
Jersey  so  far  as  usury  is  concerned,  if  it  is  valid  in  New  York.^  A 
foreign  corporation  may  set  up  the  defense  of  usury,  even  though  it 
could  not  do  so  by  the  laws  of  the  state  in  which  it  is  incoq^orated." 

A  corporation,  like  any  person,  may  at  common  law  set  up  the 
defense  of  usury.  But  the  statutes  of  many  of  the  states  now  prohibit 
this  defense  on  the  part  of  the  corjwration,  and  in  all  the  states  the 
courts  go  to  the  extreme  in  defeating  the  defense  if  possible.^ 


ler  V.  Myer,  17  Ind.  77  (1861).  Where 
the  bonds  of  a  corporation  were  sold 
for  cash,  by  the  corporation  for  eighty- 
seven  and  one-half  cents  on  the  dol- 
lar, with  an  agreement  that,  if  other 
bonds  were  sold  at  a  less  rate  within 
a  certain  time,  any  difference  would 
be  paid  to  the  first  vendee,  and  bonds 
were  sold  later  at  seventy-one  cents 
on  the  dollar,  a  suit  will  not  lie  by 
the  first  vendee  to  recover  the  sixteen 
and  one-half  cents  on  the  dollar.  The 
issue  below  par  was  held  to  be  usuri- 
ous. The  Ohio  statute  relative  to 
such  issues  was  held  to  apply  to  do- 
mestic corporations.  McGregor  r. 
Covington,  etc.  R.  R.,  1  Disney  (Ohio), 
509  (1857).  In  the  case  of  Short  v. 
Post,  58  N.  J.  Eq.  130  (1899),  where 
two  mortgages  and  a  large  amount 
of  stock  were  issued  by  a  corporation 
for  property  worth  no  more  than  the 
first  mortgage,  and  the  receiver  of 
the  corporation  defended  against  such 
first  mortgage  on  the  ground  that  the 
mortgage  was  usurious  because  some 
of  the  stock  had  been  given  to  the 
mortgagee  without  consideration,  the 
court  held  the  defense  not  good  under 
the  facts  in  that  case. 

1  Franklin  T.  Co.  v.  Rutherford,  etc. 
Co.,  57  N.  J.  Eq.  42  (1898).  A  loan 
made  by  a  New  York  corporation  in 
Pennsylvania  to  be  paid  in  New  York 
is  not  usurious,  if  not  usurious  under 
the  laws  of  New  York.  People's,  etc. 
Assoc,  r.  Berlin.  201  Pa.  St.  1   (1901). 

2  Stack  r.  Detour,  etc.  Co.,  114  N. 
W.  Rep.  876  (Mich.  1908). 

3  In  North  Dakota,  by  statute,  a 
railroad  company  cannot  plead  usury 
against  the  holder  of  a  bond  or  other 
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obligation.  Rev.  Civ.  Code  (1895), 
§2962;  also  in  South  Dakota,  Comp. 
L..  of  Dak.  (1887),  §2993.  In  Iowa 
a  railroad  corporation  may  dispose 
of  bonds  for  construction  and  equip- 
ment at  less  than  par,  and  cannot 
plead  usury  against  them.  1  Rev. 
Code  (1888),  If  1283;  so  also  in  Maine, 
Rev.  Stat.  (1883),  ch.  51,  §56;  Minne- 
sota, §2529  (1891);  Nebraska,  Comp. 
Stat.  (1895),  If  1820  (ch.  16,  §117); 
New  Jersey,  Gen.  Stat.  (1895),  vol.  3, 
p.  3703,  §6;  New  York  Daws  1850, 
ch.  172.  See  Curtis  v.  Leavitt,  15  N. 
Y.  9,  152  (1857);  Central  Gold  Min. 
Co.  V.  Piatt,  3  Daly,  263  (1870);  Gra- 
ham V.  Atlantic,  etc.  Co.,  N.  Y.  Daily 
Reg.,  Oct.  14,  1884.  In  Wisconsin  also 
a  corporation  cannot  plead  usury. 
Rev.  Stat.  (1878),  §1690.  Many 
states  have  no  usury  laws.  See  Jones 
on  Mortgages,  §  633.  A  charter  pro- 
vision authorizing  the  corporation  to 
issue  securities  at  not  over  seven  per 
cent,  interest  does  not  prevent  the 
company  borrowing  money  at  a 
greater  rate  of  interest.  Union  Nat. 
Bank  v.  Wheeler,  60  N.  Y.  612  (1875). 
The  issue  of  bonds  in  New  York  be- 
low par  cannot  be  attacked  on  the 
ground  of  usury,  even  by  a  lien  cred- 
itor of  the  corporation.  Atlantic  Trust 
Co.  V.  The  Vigilancia,  73  Fed.  Rep. 
452  (1896).  The  statutory  provision 
that  a  corporation  shall  not  plead 
usury  in  defense  does  not  prevent  a 
suit  in  equity  being  brought  to  set 
aside  as  inequitable  and  usurious  a 
settlement  of  accounts,  in  which  a 
corporation  is  retrospectively  charged 
with  compound  interest,  since  equity 
has  power  to  afford  relief  against  im- 
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§  766c.  Bonds  delivered  or  to  be  delivered  to  contractors  for 
construction  work  —  Failure  of  the  contractor  to  complete  the 
work— Remedy  of  contractor  for  failure  of  corporation  to  deliver— 
Right  of  adverse  claimants  to  particular  bonds  or  stock.  — Before 
leaving  this  subject  of  the  issue  of  bonds  at  less  than  par,  it  is  well 
to  refer  to  bonus  issued  to  a  contractor  for  work  which  the  con- 
tractor does  not  complete.  The  general  rule  is  that  where  bonds 
are  issued  to  a  contractor  in  payment  for  work  which  he  afterwards 
fails  to  complete,  the  bonds  cannot  be  enforced  at  their  full  par 
value  unless  they  have  passed  into  bona  fide  hands.^     Thus,  where 


provident  and  extravagant  bargains, 
irrespective  of  the  statutes  against 
usury.  Higgins  v.  Lansingh,  154  111. 
301  (1S95).  The  courts  are  inclined 
to  extend  the  application  of  laws 
which  forbid  a  corporation  from  set- 
ting up  the  defense  of  usury.  Junc- 
tion R.  R.  V.  Bank  of  Ashland,  12 
Wall.  226  (1870);  Cromwell  v.  Sac 
County,  96  U.  S.  51  (1877).  Coupons 
at  an  illegal  rate  do  not  prevent  a 
recovery  of  the  sum  actually  loaned 
and  legal  interest.  Philadelphia,  etc. 
R.  R.  V.  Lewis,  33  Pa.  St.  33  (1859). 
But  any  corporation  as  assignee  of 
a  usurious  contract  may  set  it  up. 
Merchants',  etc.  Nat.  Bank  v.  Com- 
mercial, etc.  Co.,  49  N.  Y.  635  (1872). 
As  to  usury  set  up  against  a  corpo- 
ration,  see   §  690,  supra. 

1  State  v.  Brown,  64  Md.  199 
(1885);  Silliman  v.  Fredericksburg, 
etc.  R.  R.,  27  Graft.  (Va.)  119  (1876); 
Chicago,  etc.  Ry.  v.  Loewenthal,  93 
111.  433  (1879),  holding  that  the  mort- 
gage becomes  invalid.  Where  a  con- 
tractor who  is  paid  in  stock  assigns 
the  stock  and  then  fails  to  complete 
the  contract,  the  assignee  who  took 
with  full  knowledge  of  the  contract 
is  not  entitled  to  the  stock,  the  con- 
tract saying  that  if  it  was  not  per- 
formed it  should  be  null  and  void. 
Sargent  v.  Kansas  Mid.  R.  R.,  48  Kan. 
672  (1892).  Where,  according  to  con- 
tract, bonds  are  issued  to  a  contractor 
In  payment  for  work  before  the  work 
is  done,  a  purchaser  or  pledgee  of 
the  bonds  from  him  is  protected,  even 
though  he  took   the  bonds  with  full 


knowledge  of  all  the  facts.  Mercan- 
tile Trust  Co.  V.  Zanesville,  etc.  Ry., 
52  Fed.  Rep.  342  (1892).  It  is  no 
defense  to  bonds  in  bona  fide  hands 
that  they  were  issued  to  a  contractor 
for  work  which  he  did  not  finish  in 
the  time  agreed  upon.  McElrath  r. 
Pittsburg,  etc.  R.  R.,  55  Pa.  St.  189 
(1867).  Even  though  a  contract  for 
the  construction  of  a  road  is  not  fin- 
ished, yet,  if  the  bonds  have  been 
delivered  and  have  passed  into  bona 
fide  hands,  the  holders  are  protected. 
Wells  V.  Northern  T.  Co.,  195  111.  288 
(1902).  In  the  case  of  Fouche  r.  Mer- 
chants', etc.  Bank,  110  Ga.  827 
(1900),  where  $50,000  of  stock  was 
issued  in  payment  for  certain  bonds 
and  property,  and  the  bonds  were 
never  delivered,  and  the  property  that 
was  delivered  was  worth  only  $2,500, 
the  court  held  the  stock  was  not  full- 
paid,  even  though  the  certificate  re- 
cited that  it  was  full-paid  and  non- 
assessable, and  the  court  held  that 
the  stockholders  and  transferees  with 
notice  were  liable  on  such  stock. 

The  New  York  statute  against  the 
issue  of  stock  below  par  and  the  issue 
of  bonds  below  their  fair  market 
value  does  not  prevent  the  issue  of 
stock  and  bonds  by  a  railroad  com- 
pany for  construction  work,  and  such 
stock  and  bonds  may  be  delivered  in 
advance  of  the  work  being  done.  Hud- 
son River,  etc.  R.  R.  v.  Hanfield,  36 
N.  Y.  App.  Div.  605  (1899).  Indi- 
vidual stockholders  may  intervene  in 
a  trustee's  foreclosure  suit  and  attack 
the  validity  of  certain  bonds  on  the 
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a  corporation  has  issued  stock  for  work  to  be  done,  and  the  work  is 
not  done,  the  corporation  may  compel  a  person  in  whose  hands  the 
stock  was  deposited  to  deliver  it  back  to  the  corporation.  The  i)erson 
holding  the  stock  may  interplead.^ 


ground  that  such  bonds  had  been  is- 
sued for  construction  work  which  had 
not  been  finished,  and  had  subse- 
quently been  issued  in  payment  for 
services  by  officers,  the  mortgage  pro- 
viding that  bonds  should  be  issued 
only  for  construction  work,  and  the 
bonds  not  being  in  bona  fide  hands. 
Central  T.  Co.  v.  California,  etc.  R. 
R.,  110  Fed.  Rep.  70  (Ibol);  aff'd, 
128  Fed.  Rep.  882.  Where  the  cor- 
poration refuses  to  pay  the  interest 
on  certain  bonds  on  the  ground  that 
they  were  issued  for  property  con- 
cerning which  misrepresentations 
were  made,  the  court  will  not  fore- 
close the  mortgage  at  the  instance 
of  such  bondholder,  unless  the  bond- 
holder first  brings  a  suit  at  law  on 
the  coupons  and  has  the  question  of 
fraud  determined.  Nashua,  etc.  Bank 
V.  Burlington,  etc.  Co.,  99  Fed.  Rep. 
14  (1900).  But  where  a  contractor 
who  is  paid  in  stock  assigns  the  stock 
and  then  fails  to  complete  the  con- 
tract, the  assignee  who  took  with  full 
knowledge  of  the  contract  is  not  en- 
titled to  the  stock,  the  contract  say- 
ing that  if  it  was  not  performed  it 
should  be  null  and  void.  Sargent  i'. 
Kansas  Midland  R.  R.,  48  Kan.  672 
(1892).  In  Hampton,  etc.  R.  R.  v. 
Bank,  48  S.  C.  120  (1897),  where  a 
railroad  had  issued  stock  and  bonds 
to  a  finance  company  for  money  to  be 
paid  in  the  future,  and  the  finance 
company  had  not  paid  the  money,  but 
on  the  contrary  had  pledged  some  of 
the  stock  to  a  bank,  the  court  held 
that  the  bank  was  bound  to  take  no- 
tice of  a  provision  in  the  charter  to 
the  effect  that  no  sale  of  stock  should 
relieve  an  original  owner  from  his 
obligations  to  the  company,  and  hence 
was  not  protected  as  pledgee. 

If  a  corporation  accepts  an  absolute 
order  upon  it  by  the  contractor  to  de- 


liver to  a  third  person  certain  stock, 
it  cannot  afterwards  decline  to  issue 
the  stock  on  the  ground  that  the  con- 
tractor has  not  performed  his  work. 
Hite  Nat.  Gas  Co.'s  Appeal,  118  Pa. 
St.  436  (1888).  Where  a  contractor 
who  has  been  paid  in  bonds  in  ad- 
vance does  not  perform,  and  by  com- 
promise he  gives  up  all  the  bonds 
except  a  few  which  it  is  agreed  he 
may  retain,  such  compromise  cannot 
afterwards  be  repudiated  by  the  com- 
pany. Oregon,  etc.  R.  R.  v.  Forrest, 
128  N.  Y.  83   (1891). 

1  Equity  Gas-Light  Co.  v.  McKeige, 
139  N.  y.  237  (1893).  Where  a  cor- 
poration has  issued  stock  for  serv- 
ices which  have  never  been  performed 
it  may  maintain  a  bill  in  equity  to 
cancel  such  stock.  Hillside,  etc.  Ass'n 
V.  Holmes,  97  Minn.  261  (1906).  Al- 
though a  party  to  whom  bonds  and 
stock  have  been  sold  or  issued  to  be 
paid  for  in  instalments  has  paid  in 
part  and  is  unable  to  pay  the  remain- 
der, the  vendor  cannot  rescind  and 
demand  back  the  securities  unless  he 
returns  the  money  already  paid. 
American  Water-works  Co.  v.  Venner, 
IS  N.  Y.  Supp.  379  (1892).  As  to  the 
form  of  a  syndicate  contract  to  build 
the  Southern  Pennsylvania  Railroad, 
and  an  action  by  a  member  to  set 
the  contract  aside,  and  a  refusal  of 
an  injunction,  pendente  lite,  see  Baga- 
ley  V.  Vanderbilt,  16  Abb.  N.  Cas.  359 
(1885).  As  to  an  issue  of  bonds  on 
certificates  as  fast  as  a  road  is  com- 
pleted, see  §  816,  infra.  A  vendor 
taking  mortgage  bonds  in  payment 
thereby  waives  a  condition  in  the  con- 
tract of  sale  that  the  title  should  not 
pass  until  the  sale  was  completed. 
Hinchman  r.  Point  Defiance  Ry.,  14 
Wash.  349  (1896).  In  U.  S.  Trust 
Co.  V.  Western  Contract  Co.,  81  Fed. 
Rep.    454     (1897),    bonds    and    stock 
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Moreover,  the  contractor  may  be  liable  in  damages,  even  though 

his  failure  to  complete  was  due  to  a  misunderstanding  on  his  part  as 
to  his  title  to  his  property.^ 

On  tlie  other  hand,  if  the  corporation  fails  to  deliver  the  stock 
or  bonds,  after  the  contractor  has  completed  his  work,  he  may  re- 
cover damages  to  the  extent  of  the  value  of  the  stock  or  bonds.^     A 

were  deposited  with  a  railroad  corpo-  oa  that  basis.  A  contract  between 
ration  to  pay  the  principal  and  in-  the  original  parties  by  which  some 
terest  on  certain  other  bonds  and  guaranteed  others  against  liability  on 
floating  debts  of  another  corporation,  account  of  any  defects  in  the  title 
After  the  contract  had  been  partially  cannot  be  enforced  by  the  corpora- 
performed  the  former  corporation  be-  tion,  and  hence  cannot  be  made  the 
came  insolvent,  and  the  court  passed  basis  of  the  measure  of  damages.  On 
upon  the  various  rights  of  the  par-  the  other  hand,  the  parties  receiving 
ties.  Where  bonds  are  to  be  issued  the  $55,000  of  stock  cannot  return  it 
pro  rata  for  each  five  miles  of  com-  and  avoid  liability  on  the  ground  that 
pleted  railroad  ready  for  rolling-stock  the  consideration  for  the  issue  of 
on  the  certificate  of  the  chief  engi-  stock  had  failed.  If  the  stockholders 
neer,  but  the  contract  is  to  be  for-  are  few  in  number,  the  court  may  de- 
feited  if  the  road  is  not  completed,  cree  payment  directly  to  such  of  the 
the  contractor  is  entitled  to  his  bonds  stockholders  as  are  entitled  to  par- 
for  completed  sections  on  the  engi-  ticipate  in  the  distribution  of  the  ?55,- 
neer's  certificate,  even  though  the  000.  Jenkins  v.  Bradley,  104  Wis.  540 
road    is    not    completed.      Perkins    v.  (1899). 

Locke,  27  S.  W.  Rep.  783  (Tex.  1894).  2  If  a  person  sells  and  conveys  prop- 
Where  a  water-works  company  issues  erty  to  a  company  to  be  paid  for  in 
all  its  stock  and  bonds  to  a  contractor  stock,  which  the  vendee  refuses  to 
for  construction  work  in  advance  of  deliver,  the  vendor  may  recover  the 
the  work,  and  the  contractor  pledges  value  of  the  stock.  Humaston  v.  Tel- 
them  to  a  banker  for  advances,  the  egraph  Co.,  20  Wall.  20  (1873). 
other  creditors  of  the  water-works  Where  a  person  sells  property  to  a 
company  cannot  claim  an  interest  corporation,  to  be  paid  for  in  stock, 
in  such  securities,  even  though  the  and'  the  corporation  issues  all  its 
banker  had  assumed  the  contractor's  stock  to  other  parties,  he  may  hold 
obligation  to  one  other  creditor.  Mc-  the  corporation  liable  in  damages. 
Neal  Pipe,  etc.  Co.  v.  Bullock,  174  Pa.  Pendery  v.  Carleton,  87  Fed.  Rep.  41 
St.  93  (1896).  (1898).  Liquidated  damages,  speci- 
1  Where  parties  who  suppose  they  tied  in  a  contract  in  case  of  failure  of 
own  a  timber  tract  worth  $500,000,  a  party  not  transferring  property  in 
sell  the  same  to  a  corporation  for  consideration  of  stock  to  be  issued 
$500,000  full-paid  stock,  and  it  after-  by  a  corporation,  cannot  be  proved 
wards  transpires  that  their  title  is  against  his  bankrupt  estate,  the  stock 
defective  as  to  a  part  of  the  prop-  never  having  been  issued  and  the 
erty,  and  the  corporation  in  order  to  property  never  transferred,  and  no 
perfect  the  title  pays  out  $215,000,  al-  actual  damage  having  been  suffered, 
though  the  stock  actually  issued  for  Northwest,  etc.  Co.  v.  Kilbourne,  etc. 
that  part  of  the  property  was  only  Co.,  128  Fed.  Rep.  256  (1904).  Even 
$55,000,  the  parties  to  whom  the  stock  though  a  contractor  who  receives 
was  so  issued  are  liable  only  for  the  practically  the  entire  capital  stock 
$55,000,  especially  where  a  settlement  for  work  to  be  done,  does  not  fulfill 
bas   been   made   with  some   of   them  the  contract,  and  even  though  he  dia- 
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contractor  who  constructs  a  road  for  stock  to  be  delivered  may  main- 
tain a  bill  in  equity  for  the  delivery  of  the  stock  after  the  road  is 

poses  of  some  of  the  stock,  yet,  unless  Busch,  21  S.  W.  Rep.  164  (Tex.  1893). 
liquidated  damages  for  such  breach  Where  a  corporation  agrees  to  pay  for 
are  specified  in  the  contract  or  actual  a  railway  by  bonds  upon  the  same, 
damage  is  proved,  the  corporation  it-  and  does  not  fulfill,  the  vendor  may 
self  can  recover  nothing  for  such  hold  it  liable  for  the  full  par  value 
breach,  the  only  purpose  of  the  corpo-  of  the  bonds,  although  they  were 
ration  being  that  particular  enterprise,  worth  less  than  par.  Texas,  etc.  Ry. 
and  no  business  having  been  transacted  v.  Gentry,  69  Tex.  625  (1888).  A  sub- 
by  the  cori>oration  in  consequence  of  scriber  of  money  to  a  corporation,  for 
such  breach  of  the  contract.  South  which  the  subscriber  is  to  receive 
African,  etc.  Co.  v.  Peck,  120  Fed.  "stock,  bonds,  or  other  securities  as 
Rep.  88,  (1903).  For  a  breach  of  may  be  determined"  by  the  board  of 
an  agreement  to  give  a  certain  quan-  directors,  is  entitled  to  bonds  if  the 
tity  of  stock  in  payment  for  services  board  of  directors  have  so  ordered, 
to  be  performed,  the  person  entitled  even  though  the  corporation  after- 
to  the  stock  may  sue  for  damages,  wards  became  insolvent.  Barrow  v. 
Alford  V.  Wilson,  20  Fed.  Rep.  96  Smith,  109  Ga.  767  (1900).  Where  a 
(1884).  A  corporation  may  agree  to  person  sells  goods  to  a  corporation 
issue  stock  to  a  person  in  payment  and  agrees  to  take  payment  in  stock, 
for  services  in  procuring  a  loan  for  he  must  take  the  stock  at  par,  even 
the  corporation  and  guaranteeing  pay-  though  its-  actual  and  market  value 
ment  of  the  same.  If  the  corpora-  is  much  less  than  par.  Tilkey  v. 
tion  refuses  to  perform,  the  person  Augusta,  etc.  R.  R.  83  Ga.  757  (1889). 
may  obtain  damages  to  the  amount  A  vendor  of  the  stock  of  a  street  rail- 
of  the  actual  value  of  the  stock,  way  company  may  collect  damages 
Saunders  v.  United  States,  etc.  Co.,  for  breach  of  the  contract  of  the 
25  Wash.  475  (1901).  Where  a  corpo-  vendee  to  construct  the  street  rail- 
ration  deposits  stock  with  its  treas-  way  to  certain  land  owned  by  the 
urer  to  be  delivered  in  payment  for  vendor,  even  though  the  corporation, 
property  according  to  contract,  the  the  stock  of  which  was  sold,  had 
treasurer  is  liable  in  trover  for  the  agreed  to  acquire  certain  rights  of 
value  of  the  stock  if  he  refuses  to  way  and  had  not  done  so.  Blagea 
deliver  the  stock  to  the  party  after  v.  Thompson,  23  Oreg.  239  (1892). 
such  party  has  completed  the  con-  A  contract  to  accept,  in  payment  for 
tract.  McDonald  v.  McKinnon,  92  property,  the  bonds  of  a  corporation 
Mich.  254  (1S92).  Bonds  which  are  to  be  formed  to  take  over  the  prop- 
to  be  issued  for  building  an  exten-  erty,  if  the  bonds  are  delivered  with- 
sion  must  be  delivered  when  the  ex-  in  a  certain  time,  such  time  being 
tension  is  completed.  San  Antonio,  made  of  the  essence  of  the  contract, 
etc.  Ry.  r.  Busch,  21  S.  V/.  Rep.  164  and  cash  to  be  paid  if  they  were  not 
(Tex.  1893).  Where  a  road  agrees  delivered,  is  legal,  and  if  the  bonds 
to  issue  bonds  and  fails  to  do  so,  the  are  not  tendered  within  that  time 
measure  of  damages  is  the  highest  the  cash  may  be  collected.  Barrett 
market  price  of  the  bonds  between  v.  Twin  City,  etc.  Co.,  118  Fed.  Rep. 
the  time  they  should  have  been  de-  861  (1902);  aff'd,  126  Fed.  Rep.  302. 
livered  and  the  time  of  the  trial,  A  contractor  cannot  recover  any 
with  interest  thereon,  irrespective  of  damages  for  the  failure  to  deliver 
the  price  which  was  to  be  paid  for  stock  if  the  stock  is  worthless  and 
the  bonds.     San  Antonio,  etc.  Ry.  v.  the      company      insolvent.        Central 
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completed,  where  he  shows  that  he  cannot  prove  the  pecuniary  vahie 
of  the  stock,  and  hence  that  damages  at  law  would  not  be  sufficient.^ 
A  bona  fide  purchaser  of  bonds  from  a  corporation  takes  good  title 

Trust  Co.  V.  Condon,  67  Fed.  Rep.  84    Me.  539   (1851);   Barker  v.  Troy,  etc. 
(1895).     See  also  §336,  supra.     Sev-    R.  R.,  27  Vt.  766   (1855).     If  the  con- 
eral    persons    defrauded    as    to    their    tract  provides  for  payment  to  the  con- 
contract  whereby  they  were  to  receive    tractor  in  stock,  without  stating  that 
stock  cannot  sue  jointly.     Each  must    the   stock  is   to   be   taken  at  its   par 
sue  separately.     Summerlin  v.  Front-    value,  the  contractor  may  demand  the 
eriza,  etc.  Co.,  41  Fed.  Rep.  249  (1890).    stock  at  its  market  value;    and  if  it 
If  an  employee  is  by  contract  to  be    is    worthless,    he    may    then    demand 
paid    in   stock,    and    payment   is   not    money  in  lieu  thereof.     Hart  v.  Lau- 
made,   he   may    obtain   judgment   for    man,  29  Barb.  410   (1859).     The  con- 
money  to  an  amount  equal  to  the  par    tractor     cannot,     however,     complain 
value  of  the  stock.     Delafield  v.  San    because    the   capital    stock    has   been 
Francisco,  etc.  Ry.,  40   Pac.  Rep.  958    increased,  nor  is  a  tender  of  the  stock 
(Cal.     1895).       A     land-owner     who    to  him  necessary.     Moore  v.  Hudson 
agrees  to   take  pay   from   a  railroad    River    R.    R.,    12    Barb.    156     (1851). 
for  a  right  of  way  in  shares  of  stock    For  failure  to  deliver  bonds  as  called 
must  take  the  stock  at  its  par  value,    for   by   a   contract,   the    vendee    may 
and  not  at  its  market  value.   Hoffman    recover     the     highest     market     price 
V.  Bloomsburg,  etc.  R.  R.,  157  Pa.  St.    between  the  date  of  the  breach  of  the 
174    (1893).      Stock   issued  to   a   con-    contract  and  the  date  of  the  trial.   San 
tractor  instead  of  money  to  be  paid  to    Antonio,   etc.    Ry.    v.   Wilson,   4   Tex. 
him  may  be  voted  by  him,  at  least  to    Civ.  App.  178  (1893). 
the  extent  or  proportion  of  such  part        Although    a   contractor    who    is    to 
of    his   liability    as   he   has    fulfilled,    take  stock  and  bonds  in  payment  as- 
Price     v.     Holcomb,     89     Iowa,     123    signs   his  contract   to   a  trustee   and 
(1893);    Pendleton   Mfg.    Co.    v.    Ma-    issues  debenture  bonds  against  it,  and 
hanna,'l8  Pac.  Rep.  563  (Oreg.  1888).    also  assigns  scrip  certificates   of  the 
Where  property  is   deeded  to   trus-    company    exchangeable   for  mortgage 
tees  to  deed  to  a  corporation  for  part    bonds    on    completion    of    the    work, 
of  the  stock,  the  remaining  stock  to    yet  no  equitable  lien  on  the  property 
be    for    working    capital,    the    cestuis    of   the   company    is   thereby    created. 
que   trust   are    entitled   to   the    stock    Falmouth,  etc.  Bank  v.  Cape,  etc.  Co., 
before  the  rest  is  sold.     The  statute    166  Mass.  550  (1896).  Where  the  oom- 
of   limitations  does  not   run.     Philes    pany   defaults   in  paying  in  stock  as 
V.    Hickies,   18   Pac.    Rep.   595    (Ariz,    agreed,    the   measure    of    damages    is 
1888).      If   the    corporation    prevents    the  actual  value  of  the  stock.     Cen- 
the   completion    of   the   contract,   the    tral  Trust  Co.  v.  Richmond,  etc.  R.  R., 
contractor  may    recover   as    damages    68    Fed.   Rep.   90    (1895).     An   execu- 
the  value  of  the  work  already  done,    tory    contract    of    a    corporation    to 
and   also   the   profits   lost.     Myers  v.    issue  debentures  is  enforceable,  even 


York,  etc.  R.  R.,  2  Curtis,  28  (1854); 
s.  c,  17  Fed.  Cas.  1122;  aff'd,  18  How. 
246.  If  the  corporation  refuses  to 
issue  the  stock  according  to  contract, 


though  the  corporation  has  become 
insolvent.  Pegge  v.  Neath,  etc.  Co., 
[1898]  1  Ch.  183.  As  to  the  usual 
railroad     contract     for     construction 


the   contractor  may   recover   as   dam-    work,  see  §  911,  infra. 
ages   the   market   value  of  the  stock.        i  Baunihoff  r.  St.  Louis  &  K.  R.  Co., 
Porter  v.  Buckfield  Branch  R.  R.,  32    104  S.  W.  Rep.  5   (Mo.  1907). 
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as  against  a  party  to  wliuni  the  curpuratiuu  had  contracted  to  deliver 
such  bonds.^ 

A  construction  company  may  maintain  a  bill  in  equity  against  a 
street  railway  company  to  compel  the  latter  to  deliver  to  the  for- 
mer four-fifths  of  the  latter's  capital  stock  and  certain  mortgage 
bonds  in  accordance  with  a  contract  between  them  for  the  construc- 
tion of  the  road,  inasmuch  as  such  stock  cannot  be  procured  on  the 
market  and  has  no  general  market  value,  and  whatever  value  it  has 
was  given  to  it  chiefly  by  the  construction  work.  Even  though  it 
turns  out  that  prior  to  tho  commencement  of  the  suit  the  railroad 
company  has  sold  the  stock  and  since  the  commencement  of  the 
suit  had  sold  the  bonds,  yet  the  court  may  render  a  decree  for  the 
value  of  the  stock  and  bonds.^  The  contract  by  which  a  party  turns 
in  land  in  exchange  for  stock  may  be  such  as  to  give  him  a  vendor's 
lien  on  such  land  in  case  the  scheme  is  not  carried  out.^  A  contrac- 
tor who  has  contracted  to  build  a  road,  payment  to  bo  in  bonds, 
cannot  claim  an  equitable  lien  on  the  bonds  before  the  contract  is 
finished.* 

1  Lembeck  v.  Jarvis,  etc.  Co.,  70  contracted  to  sell  to  him,  even 
N.  J.  Eq.  757  (190G),  aff'g  69  N.  J.  though  he  alleges  that  the  value  Is 
Eq.  757.  uncertain  and   that   specific   perform- 

2  Altoona,  etc.  Co.  v.  Kittanning,  ance  is  the  only  full  and  adequate 
etc.  Ry.,  126  Fed.  Rep.  559  (1903).  relief.  Gilbert  r.  Bunnell,  92  N.  Y. 
If,    in    organizing    and     issuing    the  App.  Div.  284  (1904). 

stock,  the  amount  to  be  issued  for  the  3  Slide,  etc.  Mines  v.  Seymour,  153 
property  is  not  what  the  contract  calls  U.  S.  509,  520  (1894).  But  where  a 
for,  the  vendor  may  compel  a  specific  contractor  to  construct  a  railroad 
performance.  Bailey  v.  Champlaiu,  owns  all  the  stock  and  bonds  for 
etc.  Co.,  77  Wis.  453  (1890).  See  which  he  is  to  build  a  railroad,  and 
also  §§  61,  337,  supra.  Specific  per-  he  buys  material  and  pays  therefor 
formance  will  be  granted  to  compel  in  bonds,  a  chattel  morgage  which 
a  corporation  to  issue  common  stock  he  individually  gives  to  a  director 
in  payment  for  property  in  accord-  of  the  company  on  the  engines  and 
ance  with  a  contract  of  the  corpo-  cars  which  he  turns  over  to  the  rail- 
ration,  where  the  stock  has  no  market  road  company  is  not  prior  in  right 
value,  and  it  appears  that  there  have  to  the  mortgage  bonds  of  the  com- 
never  been  any  sales  of  such  stock,  pany,  even  though  such  chattel  mort- 
Selover  r.  Isle,  etc.  Co.,  91  Minn.  451  gage  was  recorded.  Flanagan  Bank 
(1904).  Where  work  for  the  corpo-  v.  Graham,  42  Oreg.  403  (1903). 
ration  is  to  be  paid  for  in  stock  and  4  Strang  r.  Richmond,  etc.  R.  Co., 
the  stock  has  been  issued  to  a  trustee  101  Fed.  Rep.  511  (1900).  A  contract 
for  that  purpose  the  contractor  may  of  a  railroad  to  pay  a  certain  claim 
enjoin  any  transfer  or  sale  of  such  out  of  the  proceeds  of  the  first  bonds 
stock.  Macdonald  r.  Gerrick,  29  sold  does  not  create  a  lien  on  such 
Mont.  373  (1904).  A  bill  in  equity  proceeds  upon  foreclosure.  Central 
does  not  lie  to  compel  an  underwrit-  T.  Co.  r.  California,  etc.  R.  R.,  110 
ing  syndicate  to  assign  to  plaintiff  Fed.  Rep.  70  (1901);  affd,  123  Fed. 
an  interest  therein,  which  they   had  Rep.  882.     The  executory  contract  of 
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Where  a  mortgage  covers  bonds  to  be  thereafter  delivered,  and 
instead  of  sucli  delivery  the  mortgagor  deposits  the  bonds  as  security 
with  the  United  States  government  and  then  makes  another  mortgage 
covering  such  bonds,  the  first  mortgagee  is  entitled  to  the  bonds 
upon  their  being  released  by  the  United  States  government,  even 
thouo-h  such  bonds  are  delivered  under  the  second  mortgage,  unless 
the  bonds  or  the  notes  secured  by  them  under  the  second  mortgage 
have  passed  into  bona  fide  hands.^ 

a  railroad  company  to  issue  bonds,  promoters  to  subscribers  to  certain 
no  particular  bonds  being  specified,  bonds  may  create  an  equitable  lien 
does  not  create  any  equitable  lien  on  on  the  bonds  enforceable  in  equity, 
the  bonds,  and  if  they  have  been  if  the  bonds  have  not  passed  into 
issued  to  other  parties  the  only  rem-  hona  fide  hands.  Badgerow  r.  Man- 
edy  is  a  suit  for  damages.  Gushing  hattan  Trust  Co.,  64  Fed.  Rep.  931 
r.  Chapman,  115  Fed.  Rep.  237  (1902).  (1894).  An  agreement  of  a  railroad 
A  contract' to  deliver  bonds  is  not  company  to  deliver  its  bonds  in  pay- 
fulfilled  by  delivering  an  accepted  ment  for  sections  of  its  road  as  fast 
order  on  the  treasurer  of  the  corpora-  as  such  sections  were  completed  does 
tion  for  the  bonds  when  thereafter  not  give  any  lien  upon  the  bonds,  and 
issued.  Twin  City,  etc.  Co.  r.  Bar-  if  the  railroad  company  pledges  them 
rett,  126  Fed.  Rep.  302  (1903).  A  to  others  the  pledgee  is  protected, 
person  depositing  securities  with  a  There  is  not  even  an  equitable  lien 
trust  company  to  distribute  as  di-  upon  the  bonds.  Badgerow  v.  Man- 
rected  by  him  cannot  file  a  bill  for  hattan  Trust  Co.,  74  Fed.  Rep.  925 
an  accounting  unless  he  shows  what  (1896). 

disposition  was  to  be  made  of  them.  i  Central  T.  Co.  v.  West  India,  etc. 
Young  r.  Mercantile  T.  Co.,  140  Fed.  Co.,  169  N.  Y.  314  (1901).  A  sub- 
Rep.  61  (1905);  aff'd,  145  Fed.  Rep.  scriber  for  stock  who  has  given  his 
39.  The  court  will  not  enjoin  a  corpo-  note  in  payment  may  file  a  bill  in 
ration  from  selling  its  bonds  and  equity  to  compel  the  corporation  to 
stock,  although  a  contractor  is  en-  recognize  him  as  a  stockholder,  where 
titled'  to  receive  them  after  his  con-  the  corporation  denies  that  he  is  a 
tract  work  is  finished.  The  theory  stockholder  and  has  issued  all  its 
of  this  case  is  that  the  court  could  stock  to  other  parties  who  took  with 
not  compel  the  contractor  to  perform,  notice,  and  it  is  unnecessary  to  bring 
and  hence  will  not  enjoin  the  other  into  the  suit  other  parties  who  actual- 
party.  Peto  r.  Brighton,  etc.  Ry.,  1  H.  ly  have  the  stock,  the  stock  having 
&  M  468  (1863).  The  courts  of  Mas-  been  held  by  the  company  as  col- 
sachusptts  will  not,  at  the  suit  of  a  lateral  security.  Morey  v.  Fish,  etc. 
foreign  construction  company,  enjoin  Co.,  108  Wis.  520  (1901).  A  suit  lies 
a  foreign  railroad  company  and  a  to  compel  a  corporation  to  issue  stock 
resident  from  the  issue  by  the  rail-  in  accordance  with  a  contract  for  con- 
road  company  to  the  resident  of  struction  work.  Citizens',  etc.  Assoc, 
bonds  and  stock  which  the  railroad  v.  Belleville,  etc.  R.  R.,  117  Fed.  Rep. 
company  has  contracted  to  deliver  109  (1902).  See  also  §§58,  61,  192, 
to  the  construction  company.  The  supra.  Where  the  president  claims 
suit  should  be  at  the  residence  of  the  certain  unissued  stock  as  assignee 
railroad  company.  Kansas,  etc.  Co.  of  a  contractor  who  was  entitled  to 
V  Topeka,  etc.  R.  R-,  135  Mass.  34  it,  and  another  person  also  claims 
(1883)      A  promise   and  contract  of  it  as  assignee  of  the  contractor,  and 
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In  general,  all  the  bonds  share  equally  in  tho  proceeds  of  a  fore- 
closure sale,  but  where  the  corporation  agreed  with  tlie  first  pur- 
chasers to  issue  only  a  certain  amount  per  mile,  although  the  mort- 
gage provided  for  a  much  larger  issue,  a  purchaser  of  bonds  in  ex- 
cess  of  that  amount,  who  purchases  with  knowledge  of  the  above 
agreement,  will  share  in  the  proceeds  only  after  such  first  purchasers 
of  bonds  have  been  paid.^  In  a  trustee's  suit  to  foreclose,  rival 
claimants  of  certain  bonds  cannot  have  their  rights  decided.^ 

Where  a  trustee  or  agent  with  whom  bonds  are  deposited  issues 
his  certificate  to  the  effect  that  he  hold  bonds  specified  in  such 
certificate,  to  be  delivered  to  a  person  specified  in  such  certificate 
all  coupons  on  such  bonds  belong  to  the  person  named  in  the  cer- 
tificate, although  the  certificate  itself  is  not  actually  delivered  until 
several  years  after  the  date  of  the  certificate.^     Where  a  corporation 


the  president  issues  the  stock  to  him- 
self without  authoritj-  of  the  board  of 
directors,   the   corporatiou  may  insti- 
tute a  suit  to  compel  him  to  give  it 
up,   and   in  such  suit  the  court  will 
determine    who    is    entitled   to    such 
stock.     Lakewood   Gas  Co.  v.   Smith, 
62    N.   J.   Eq.    677    (1902).     Where    a 
railroad  pledges  its  bonds   to  a  con- 
tractor to  secure  payments  to  be  made 
to  him,  and  he  then  pledges  the  bonds 
to  a  person  who  advances  money  to 
a    sub-contractor,    and    such    person 
wrongfully  repledges  the  bonds  to  a 
bank    to    secure    those    moneys    and 
also  other  moneys,  the  original  pledgee 
may  hold   the   second    pledgee    liable 
for   the    illegal    pledge   to   the   bank. 
Interurban,    etc.    Co.    v.    Hayes,    191 
Mo.    248    (1905).      A    person    holding 
second   mortgage  bonds   in   trust   for 
another    may    purchase    for    himself 
at  a  foreclosure  sale  under  the  first 
mortgage.      Yuengling     r.     Betz,     120 
N.    Y.    App.    Div.    709    (1907).      Even 
though  a  party  agrees  to  make  future 
advances  of  money  and  is  to  receive 
bonds    as    security    therefor,    yet    if, 
prior   to   such   advances   being   made 
and  the  bonds   received,   the  pledgor 
has  contracted  with  another  party  to 
deliver  to  the  latter  said  bonds,  the 
latter    is    entitled    to    the    bonds    as 
against    the    first-named    party    who 
makes    such    advances    subsequently 


and  received  the  bonds  with  notice  of 
such  intervening  contract.  Columbia, 
etc.  Co.  r.  Mercer,  57  S.  W.  Rep.  787 
(Ky.  1900).  A  person  to  whom  a 
corporation  issues  full-paid  stock  in 
settlement  of  a  claim  is  not  bound  by 
any  prior  contracts  of  the  corporation 
in  regard  to  that  stock  where  he  took 
the  stock  without  notice  of  the  con- 
tracts. Angle  V.  Chicago,  etc.  Ry.,  94 
Fed.  Rep.  717  (1899).  Where,  after  a 
subscription  for  stock  is  made,  the 
company  contracts  to  issue  all  its 
stock  to  a  contractor  in  payment  for 
work,  and  thereupon  the  subscriber 
gives  up  his  stock  to  the  company  and 
it  is  issued  to  the  contractor,  the  sub- 
scriber is  not  liable  on  such  stock, 
even  though  the  contractor  does  not 
fulfill,  and  even  though  the  subscriber 
causes  the  contract  with  the  contrac- 
tor to  be  made.  Riverton  Water  Co. 
r.   Hummel,    175    Pa.   St.   575    (1896). 

1  McMurray  r.  Moran,  134  U.  S. 
150    (1890). 

2  Knickerbocker  T.  Co.  r.  Oneonta, 
etc.  R.  R.,  116  N.  Y.  App.  Div.  78 
(1906);   aff'd,  188  N.  Y.  38. 

3  If  such  coupons  have  been  can- 
celed and  returned  to  the  corporation 
issuing  the  bonds,  and  the  trustee  is 
held  liable  for  such  coupons,  the  trus- 
tee may  hold  the  corporation  liable. 
Kelly  V.  Fortj'-second  Street,  etc.  R. 
R.,    37   N.   Y.   App.   Div.    500    (1899). 
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has  not  yet  issued  stock  as  called  for  by  a  contract  a  claimant  of 
such  stock  may  bring  suit  in  the  state  where  the  corporation  was 
organized  to  obtain  the  stock,  even  though  the  ether  claimant  is  a 
non-resident.^  An  oral  agreement  on  the  part  of  a  railroad  contractor 
to  take  bonds  in  partial  payment  cannot  vary  the  written  agreement 
unless  fraud  or  mistake  is  sho^\Ti.2 

§  767.  Negotiable  character  of  bonds  of  a  corporation  payable  to 
order  bearer,  or  holder — Lost  or  stolen  bonds— Registered  bonds.  — 
A  bona  fide  purchaser  of  the  bonds  of  a  corporation  is  protected 
not  only  against  defenses  set  up  by  the  corporation,^  but  also  against 
the  claims  of  prior  o\\Tiers  of  the  bonds.  This  class  of  bonds  are 
negotiable  like  promissory  notcs,^  and  this  feature  of  negotiability 

A  decree  directing  a  receiver  to  de-  tions  relative  to  forgery  or  fraud  on 
liver  bonds  to  a  party  as  his  property  the  part  of  corporate  officers  in  issu- 
carries  also  the  coupons  which  have  ing  corporate  securities  are  considered 
already    been     collected.       People    v.  elsewhere.      See    §  293,    supra.     Even 
Globe  Sav.  Bank,  211  111.  99    (1904).  though  the  board  of  directors  author- 
Where  stock  is   deposited  in  a  bank  izes  a  sale  of  the  company's  bonds  by 
to  be  delivered  to  a  purchaser  upon  the   president   and    treasurer,    and    a 
payment  or  returned  to  the  depositors,  sale  is  made   by  the  treasurer  alone 
and  payment  is  not  made,  the  bank  and  he  embezzles  the  proceeds,  a  bona 
is   not   bound   to   determine  how  the  fide  purchaser  from  him  is  protected, 
stock   should    be   divided    among   the  Doty    v.    Oriental,    etc.    Co.,    67    Atl. 
depositors.      Christian    v.    First    Nat.  Rep.  586   (R.  I.  1907). 
Bank,    155    Fed.    Rep.    705    (1907).             4  White  v.  Vermont,  etc.  R.   R.,   21 
1  Jennings  v.  Rocky   Bar,   etc.   Co.,  How.  575   (1858);  Murray  v.  Lardner, 
29  Wash.  726   (1902).     See  also  §363,  2  Wall.  110    (1864);    Pittsburgh,   etc. 
supra.    A  claimant  of  stock  in  a  corpo-  Ry.  v.  Lynde,  55  Ohio  St.  23   (1896); 
ration  may  institute  suit  at  the  place  aff'd   sub     nom.    Pittsburgh,   etc.   Ry. 
where   the   company    is    incorporated  v.   Long  Island   L.   &  T.   Co.,   172   U. 
for  the  purpose  of   obtaining   posses-  S.   493    (1899);    Carr  v.  Le  Fevre,   27 
sion    of    the    stock,    even    though   the  Pa.   St.   413,   418    (1856);    Bunting    v. 
holders  of  the  stock  are  non-residents  Camden,    etc.    R.   R.,    81    Pa.   St.    254 
and  are  brought  into  the  case  by  pub-  (1876) ;  Hubbard  r.  New  York,  etc.  R. 
lication  and  substituted  service.     The  R.  36  Barb.  286   (1862);  New  Albany, 
court    acquires   jurisdiction    over    the  etc.  Co.  r.  Smith,  23  Ind.  353    (1864); 
defendant.      Jellenik    v.    Huron,    etc.  Junction  R.  R.  v.  Cleneay,  13  Ind.  161 
Co      177    U.    S.    1    (1900),    rev'g    82  (1859) ;  American  File  Co.  r.  Garrett, 
Fed.  Rep.  778.     Especially  if  the  cer-  110  U.  S.  288    (1884);   Wickes  v.  Ad- 
tificates  of  stock  are  within  the  juris-  irondack  Co.,  2  Hun,  112  (1874) ;  Gal- 
diction,   the  court  may   obtain  juris-  veston  R.  R.  v.  Cowdrey,  11  Wall.  459 
diction'  over  non-resident  defendants  (1870);     Morris    Canal,    etc.    Co.    v. 
by    publication.      Ryan    v.    Seaboard,  Lewis,     12    N.     J.    Eq.     323     (1858); 
etc    R    R.,  83  Fed.  Rep.   889    (1897) ;  Chapin  v.  Vermont,  etc  R.  R.,  74  Mass. 
Merritt  V.' American,  etc.  Co.,  79  Fed.  575     (1857).      In    this    case    railway 
Rep.  228   (1897).  bonds    payable    "to    "    were    held 

2  Ferguson,    etc.    Co.    v.   Manhattan  negotiable,  the  legislature  having  rati- 
T.  Co.,  118  Fed.  Rep.  791  (1902).  fied    "the    proceedings"    whereby    the 

3  See  §  766,  also  §  38,  supra.     Ques-  mortgage    was  executed.    Brainerd  v. 
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is  by  far  the  most  important  feature  of  corporation  bonds.  The 
fact  that  the  parties  to  whom  bonds  are  issued  are  aware  of  their  in- 
validity does  not  affect  the  rights  of  subsequent  holders  of  the  same 
bonds  in  good  faith  and  without  notice.^  The  bond  of  an  individual 
is  not  negotiable  like  a  note." 

The  negotiability  of  corporate  "bonds"  seems  to  have  arisen  in 


New  York,  etc.  R.  R.,  25  N.  Y.  496 
(1862);  Hackensack  Water  Ck).  r.  De 
Kay,  36  N.  J.  Eq.  548  (1883);  Morton 
V.  New  Orleans,  etc.  Ry.,  79  Ala.  590 
(1885);  Grand  Rapids,  etc.  R.  R.  v. 
Sanders,  17  Hun,  552  (1879);  Chesa- 
peake, etc.  Co.  V.  Blair,  45  Md.  102 
(1876);  Stanton  v.  Alabama,  etc.  R. 
R.,  2  Woods,  523  (1875)  ;  s.  c,  22  Fed. 
Cas.  1070;  State  r.  Cobb,  64  Ala.  127 
(1879);  Langston  r.  South  Carolina 
R.  R.,  2  S.  C.  248  (1870).  In  Mas- 
sachusetts corporation  bonds  under 
seal  are  negotiable  by  statute.  Union 
Cattle  Co.  V.  International  Trust  Co., 
149  Mass.  492  (18S9).  This  statute 
declares  negotiable  all  bonds  or  other 
obligations  under  seal  for  the  pay- 
ment of  money  to  bearer,  or  some  per- 
son or  bearer,  or  to  order,  and  issued 
by  a  corporation  or  joint-stock  com- 
pany. Stat.  1852,  ch.  76.  Scrip  call- 
ing for  a  bond  in  the  future  is  nego- 
tiable. Goodwin  v.  Robarts,  L.  R.  1 
App.  Cas.  486  (1876);  s.  c,  L.  R.  10 
Exch.  337  (1875),  distinguishing 
Crouch  V.  Credit  Foncier,  L.  R.  8  Q.  B. 
374  (1873).  But  trust  certificates  are 
not  negotiable.  Railroad  v.  Howard,  7 
Wall.  392  (1868).  Coupon  bonds  pay- 
able to  bearer,  issued  by  a  corpora- 
tion under  proper  authority,  have  all 
the  qualities  of  commercial  paper  and 
are  negotiable  instruments.  Virginia 
V.  Chesapeake,  etc.  Co.,  32  Md.  501 
(1870).  Railroad  bonds  are  nego- 
tiable. Society  for  Savings  v.  New 
London,  29  Conn.  174  (1860).  The 
bonds  of  a  manufacturing  corporation 
are  negotiable.  Lehman  r.  Tallas- 
see  Mfg.  Co.,  64  Ala.  567,  593  (1879). 
See  also  many  cases  in  §  766,  supra. 
In  England  the  negotiability  of  for- 
eign bonds  is  recognized.  Gorgier  r. 
Mieville.   3  B.  &  C.  45    (1824).     The 


House  of  Lords,  in  London,  etc.  Bank 
V.  Simmons,  [1892]  A.  C.  201,  reversed 
[1891]  1  Ch.  270,  and  held  that  bona 
fide  holders  of  negotiable  bonds  of  a 
corporation  were  protected.  A  bond 
or  debenture,  whether  ii,nglish  or 
American,  if  payable  to  bearer  and 
dealt  in  as  being  transferable  by  de- 
livery, is  a  negotiable  instrument. 
Edelstein  v.  Schuler,  87  L.  T.  Rep. 
204  (1902).  Corporate  bonds  are  ne- 
gotiable and  pass  by  delivery  ajid 
may  be  sold  by  the  corporation  at 
different  prices  to  different  persons. 
Weed  V.  Gainesville,  etc.  R.  R.,  119 
Ga.  576  (1904).  A  bona /Ide  purchaser 
of  bonds  from  a  corporation  takes 
good  title  as  against  a  party  with 
whom  the  corporation  had  contracted 
to  deliver  such  bonds.  Lembeck  i\ 
Jarvis,  etc.  Co.,  70  N.  J,  Eq.  757 
(1906),  aff'g  69  N.  J.  Eq.  450.  A 
bond  issued  by  an  unincorporated 
joint-stock  association,  negotiable  in 
form,  is  negotiable  in  law.  Hibbs  v. 
Brown,  190  N.  Y.  167  (1907). 

1  Belden  v.  Burke,  147  N.  Y.  542 
(1895).  Bonds  negotiated  by  the  pres- 
ident without  authority  are  valid  in 
hona  fide  hands.  Pittsburgh,  etc.  Ry. 
V.  Lynde,  55  Ohio  St.  23  (1896);  aff'd 
sub  nom.  Pittsburgh,  etc.  Ry.  v.  Long 
Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899). 

2  Bonds  issued  by  an  individual, 
though  negotiable  in  form,  are  special- 
ties and  are  not  negotiable.  Bockes 
V.  Hathorn,  20  Hun,  503  (1880), 
holding  also  that  the  bonds  of  an  in- 
dividual, when  once  paid,  cannot  be 
re-issued.  Bonds  executed  by  an  in- 
dividual are  not  negotiable.  Heffer- 
man  v.  Brierly.  62  S.  W.  Rep.  852 
(Ky.  1901). 
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the  following  manner:  The  seal  may  be  looked  upon  in  one  of 
three  ways:  (1)  as  merely  the  signature  of  the  corporation,  thus 
making  the  instrument  one  not  under  seal  and  hence  a  negotiable 
note;  (2)  or  as  corresponding  to  an  individual's  seal,  making  the 
instrument  a  regular  bond;  or  (3)  as  being  both  the  signature  and 
also  the  seal,  similar  to  an  individual  seal.  The  first  way  of  con- 
sidering the  corporate  seal  probably  gave  rise  to  the  negotiability 
of  corporate  "bonds."  In  modern  times,  however,  these  instruments 
are  called  bonds  and  not  notes.^  However,  the  law  is  well  settled 
that  the  bonds  of  a  corporation  are  negotiable  although  the  seal  of 
the  corporation  is  attached.  The  negotiability  of  a  bond  is  not  de- 
stroyed by  the  fact  that  the  corporate  seal  is  attached,^  or  that  the 
company  retains  the  right  to  pay  -the  bond  before  maturity,^  or  that 
registration  is  provided  for,^  or  that  the  payee's  name  is  left  blank,^ 
or  that  it  is  convertible  into  stock,*^  or  that  it  is  payable  on  or  be- 
fore a  specified  date,'^  or  that  there  is  a  provision  against  personal  lia- 


1  Railroad  bonds  "are  called  bonds, 
or  railroad  bonds,  but  they  are  in 
fact,  both  the  bonds  and  the  coupons, 
mere  bills  or  notes,  and  as  strictly  ne- 
gotiable as  bank  bills."  Ide  v.  Pas- 
sumpsic,  etc.  R.  R.,  32  Vt.  297  (1859). 
The  court  said  also  that  they  should 
not  be  under  seal,  but  the  court  would 
disregard  the  seal  anyway.  The  fact 
that  an  obligation  for  money  issued  by 
a  corporation  is  under  seal  does  not 
make  it  a  bond.  "It  is  under  seal; 
but  so,  in  the  absence  of  special  pow- 


See  also  cases  in  preceding  notes,  and 
§  761,  supra. 

3  Union  Cattle  Co.  v.  International 
Trust  Co.,  149  Mass.  492  (1889). 
Bonds  payable  to  bearer  are  negotia- 
ble, even  though  they  are  subject  to 
•edemption  by  annual  drawings.  Dick- 
erman  v.  Northern  T.  Co.,  176  U.  S. 
181  (1900). 

4  Savannah,  etc.  R.  R.  v.  Lancaster, 
62  Ala.  555  (1878);  Reid  v.  Bank  of 
Mobile,  70  Ala.  199  (1881). 

5  A  registered  municipal  bond  with 


ers    must  every  instrument  be  which    coupons  attached  is  negotiable    where 


is  executed  by  a  corporation."  Re 
Imperial,  etc.  Co.,  L.  R.  11  Eq.  478, 
491  (1870).  See  also  §761,  supra. 
A  debenture  similar  to  an  American 
bond  is  held  in  England  to  be  nothing 
but  a  promissory  note.  Re  Imperial, 
etc.  Co.,  L.  R.  11  Eq.  478  (1870).  See 
also  §  770,  infra,  where  this  same 
question  arises  in  connection  with  the 
statute  of  limitations.  The  corporate 
seal  upon  a  bond  raises  a  presumption 
of  a  consideration.  Campbell  v.  Cy- 
press,   etc.    Cemetery,    41    N.    Y.    34 

(1869). 

2  Connecticut,  etc.  Ins.  Co.  v.  Cleve- 
land, etc.  R.  R.,  41  Barb.  9  (1863); 
aff' d  4  T.  &  C.  251.  Re  General  Es- 
tates   Co.,    L.    R.    3    Ch.    758    (1868). 


the  name  of  the  payee  is  left  blank  on 
the  face  of  the  bond,  even  though  in 
books  kept  for  that  purpose  the  name 
of  the  registered  owner  is  entered. 
Hence,  a  purchaser  in  good  faith  of 
such  a  bond  is  protected,  although  the 
bond  was  stolen.  A  iona  fide  pledgee 
is  likewise  protected.  Manhattan  Sav. 
Inst.  V.  N.  Y.  etc.  Bank,  170  N.  Y. 
58   (1902).     See  also  §  815,  i7ifra. 

(-.Welch  V.  Sage,  47  N.  Y.  143 
(1872);  Hotchkiss  v.  National  Bank, 
21  Wall.  354  (1874).  A  provision  in 
a  bond  that  it  may  be  converted  into 
stock  does  not  affect  its  negotiability. 
Lisman  v.  Milwaukee,  etc.  Co.,  161 
Fed.  Rep.  472    (1908). 

7  Union,   etc.   Co.   v.   Southern,  etc. 
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bilitj  on  the  part  of  the  stockholders/  or  tliat  overdue  coupons  are 
attached  to  the  bonds,^  or  by  the  fact  that  the  interest  has  been  duo 
and  unpaid  for  a  period  sufficient,  if  the  interest  had  been  demanded, 
to  make  tlie  bonds  due,  no  demand  having  been  made.^     I3ut  the 


Co.,  51  Fed.  Rep.  840  (1892).  Corpo- 
rate bonds  are  negotiable,  even  though 
they  are  payable  in  fifty  years,  with 
the  right  to  pay  in  five  years.  Amer- 
ican Nat.  Bank  r.  American,  etc.  Co., 
19  R.  I.  149^  (1895). 

1  The  l)onds  and  coupons  of  an  un- 
incorporated joint-stock  association 
may  be  negotiable,  even  though  they 
provide  against  personal  liability  of 
the  stockholders,  and  even  though  the 
trustee  of  the  mortgage  securing  their 
payment  may  with  the  consent  of  a 
majority  of  the  bondholders  in  in- 
terest waive  default  in  payment  of  the 
coupons.  Hibbs  v.  Brown,  112  N.  Y. 
App.  Div.  214  (1906);  aff'd,  190  N.  Y. 
167.  Coupons  are  negotiable,  even 
though  the  trust  deed  securing  them 
provides  for  a  waiver  of  default  in 
and  postponed  payment  of  such  cou- 
pons, inasmuch  as  sucn  provisions 
merely  control  any  procedure  under 
the  trust  deed  for  enforcing  payment. 
Neither  is  negotiability  destroyed  by 
a  provision  that  the  members  of  the 
unincorporated  joint-stock  association 
shall  not  be  personally  liable.  Hibbs 
r.  Brown,  190  N.  Y.  167  (1907),  a 
minority  of  the  court  holding  also 
that  the  provision  exempting  the 
stockholders  from  personal  liability  is 
void. 

2  Long  Island  L.  &  T.  Co.  v.  Colum- 
bus, etc.  Ry.,  65  Fed.  Rep.  455  (1895). 
See  also  same  case,  55  Ohio  St.  23 
(1896)  ;  aff'd  sub  nom.  Pittsburgh,  etc. 
Ry.  r.  Long  Island  L.  &  T.  Co.,  172  U. 
S.  493  (1899).  The  fact  that  undue 
coupons  are  attached  to  bonds  puts 
the  purchaser  on  inquiry,  but  does  not 
in  itself  render  the  bonds  dishonored 
paper.  Buffalo,  etc.  Co.  r.  Medina,  etc. 
Co.,  162  N.  Y.  67  (1900).  A  purchaser 
may  be  bona  fide  although  he  buys 
bonds  two  days  before  maturity  and 
there   are  eight  overdue  semi-annual 


coupons  thereon.    But  he  is  not  a  bona 
fide  purchaser  of  such   overdue   cou- 
pons.   Gilbough  r.  Norfolk,  etc.  R.  R., 
1  Hughes,   410    (1877);    s.  c.    If  Fed. 
Cas.  354.    Several  past-due  coupons  on 
a  municipal  bond  are  sufficient  to  put 
upon  inquiry  a  purchaser  of  the  bond 
from  a  thief.    First  Nat.  Bank  v.  Scott 
County,  14  Minn.  77  (1869).    "The  dis- 
honor of  the  unpaid  coupons  for  inter- 
est did  not  infect  with  dishonor  the 
bond  or  other  coupons,  putting  on  in- 
quiry those  who,  in  the  usual  course 
of  trade,   in  good   faith,  and   upon  a 
valuable  consideration,  should  acquire 
them."    State  v.  Cobb,  64  Ala.  127,  158 
(1879);   Morton  v.  New  Orleans,  etc. 
Ry.,  79  Ala.  590  (1885).    The  fact  that 
an   unpaid    coupon    is   attached   to   a 
bond   does  not  render  a  purchaser  a 
non  bona  fide  purchaser.    Cromwell  v. 
Sac  County,  96  U.  S.  51  (1877);  Rail- 
w^ay   Co.   V.    Sprague,    103    U.    S.    756 
(1880).     Unpaid  coupons  on  bonds  do 
"not    necesarily    constitute   notice    of 
any  invalidity  in  the  bonds."     Grand 
Rapids,  etc.  R.  R.  v.  Sanders,  54  How. 
Pr.    214    (1877).     "It  cannot   be   said 
that  the  holder  of  the  bond,  with  its 
undetached  coupons,  is  put  upon  no- 
tice of  a  defense  as  to  the  delay  be- 
cause some  of  the  coupons  happened 
to    be    overdue."     McElrath    v.    Pitts- 
burgh,   etc.    R.    R.,    55    Pa.    St.    189 
(1867).     It  is  legal  for  a  company  to 
issue  its  bonds,  with  overdue  coupons 
attached.    McElrath  v.  Pittsburgh,  etc. 
R.  R.,  55  Pa.  St.  189    (1867).     A  pur- 
chaser may  be  a  bona  fide  purchaser, 
even  though  he  knew  that  there  had 
been   a  default  in   interest.     Central, 
etc.  Co.  r.  Farmers',  etc.  Co.,  116  Fed. 
Rep.  700   (1901);   aff'd,  114  Fed.  Rep. 
263. 

■■{  Railway  Co.  v.  Sprague,  103  U.  S. 
756  (1880).  See  also  Morgan  r.  United 
States,  113  U.  S,  476    (1885);   Nortl^- 
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negotiability  is  destroyed  by  the  fact  that  the  bonds  call  for  labor  to 
be  done,^  or  that  provision  is  made  for  extending  the  time  of  pay- 
ment,- or  by  the  fact  that  the  bonds  are  overdue,^  or  by  the  place  and 
method  of  payment  being  left  in  blanlc.^  If  the  purchaser  took  with 
notice,  and  there  were  no  bona  fide  purchasers  in  the  line  of  his  title, 
he  takes  subject  to  tlie  equities.^  Where  a  party  purchases  bonds 
from  a  hona  fide  holder,  he  thereby  becomes  a  bona  fide  holder 
himself,  even  though  he  had  notice  of  defenses  to  the  bonds.^  A 
bona  fide  pledgee  of  bonds  is  protected  the  same  as  a  bona  fide  pur- 
chaserj 

In  determining  who  is  and  who  is  not  a  bona  fide  purchaser,  the 
facts  of  each  case  by  itself  must  be  taken  into  consideration,^  es- 


ampton  Nat.  Bank  r.  Kidder,  106  N.  Y. 
221  (1S87).  Where,  after  six  months' 
default  the  principal  is  to  become  due 
by  the  terms  of  the  bonds,  it  is  doubt- 
ful whether  at  the  end  of  the  six 
months  the  bonds  become  past  due 
and  non-negotiable,  but  certainly  not 
where  the  defaulted  interest  is  after- 
wards paid.  Pittsburgh,  etc.  Ry.  v. 
Lynde,  55  Ohio  St.  23  (1896);  aff'd, 
siih  nom.  Pittsburgh,  etc.  Ry.  v.  Long 
Island  L.  &  T.  Co.,  172  U.  S.  493 
(1899).  A  purchaser  of  bonds,  the 
coupons  of  which  have  long  been  in 
default  and  who  pays  only  two  per 
cent,  of  the  par  value  of  the  bonds 
therefor,  is  bound  to  inquire  as  to  the 
validity  thereof.  Bramblet  v.  Com- 
monwealth, etc.  Co.,  83  S.  W.  Rep.  599 
(Ky.  1904). 

1  Knight  V.  Wilmington,  etc.  R.  R., 
1  Jones,  L.  (N.  C.)  357    (1854). 

2  McClelland  v.  Norfolk,  etc.  R.  R., 
110  N.  Y.  469  (1888).  But  not  by  a 
provision  for  waiving  default.  Hibbs 
V.  Brown,  190  N.  Y.  167  (1907). 

3  Vermilye  r.  Adams,  etc.  Co.,  21 
Wall.  138  (1874). 

4Ledwich  v.  McKim,  53  N.  Y.  307 

(1873). 

->  Northampton  Nat.  Bank  r.  Kidder, 
106  N.  Y.  221  (1887);  Hervey  r.  Illi- 
nois Mid.  Ry.,  28  Fed.  Rep.  169  (1884). 

fi  Grand  Rapids,  etc.  R.  R.  v.  San- 
ders, 54  How.  Pr.  214  (1877);  rev'd 
on  another  point  in  17  Hun,  552; 
Northampton  Nat.  Bank  r.  Kidder,  106 

26 


N.  Y.  221  (1887);  Cromwell  v.  Sac 
County,  96  U.  S.  51  (1877).  A  holder 
of  bonds  is  a  bona  fide  holder  if  any 
prior  holder  thereof  was  a  bona  fide 
holder.  Union,  etc.  Co.  v.  Southern, 
etc.  Co.,  51  Fed.  Rep.  840  (1892).  A 
purchaser  with  notice  from  a  bona 
fide  purchaser  is  protected  as  a  bona 
fide  purchaser  himself.  Board  of  Com- 
missioners, etc.  V.  Sutliff,  97  Fed.  Rep. 
270  (1899).  Bonds  issued  to  bona  fide 
purchasers  and  sold  by  the  latter  to 
purchasers  with  notice,  and  then  sold 
by  the  latter  to  bona  fide  purchasers, 
may  be  enforced  by  the  latter  as  bona 
fide  purchasers.  Central,  etc.  Co.  v. 
Farmers',  etc.  Co.,  114  Fed.  Rep.  263 
(1902).  A  purchaser  with  notice  from 
a  bona  fide  purchaser  is  protected. 
Central,  etc.  Co.  v.  Farmers',  etc.  Co., 
116  Fed.  Rep.  700  (1901);  aff'd,  114 
Fed.  Rep.  263.  A  purchaser  of  bonds 
with  notice  does  not,  by  repurchasing 
the  bonds  from  a  bona  fide  party  to 
whom  the  former  has  sold  the  bonds, 
become  thereby  a  bona  fide  purchaser 
himself.  Elwell  v.  Tatum,  6  Tex.  Civ. 
App.  397  (1893). 

7  Lembeck  v.  Jarvis,  etc.  Co.,  70  N. 
J.  Eq.  757  (1906),  aff'g  69  N.  J.  Eq. 
450. 

8  The  rule  laid  down  in  Welch  v. 
Sage,  47  N.  Y.  143  (1872),  is  as  fol- 
lows: "The  law  may  be  regarded  as 
settled  that  a  purchaser,  for  value  ad- 
vanced, of  negotiable  paper,  including 
bonds,  is  not  bound  to  exercise  suLch, 
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peciallj  where  the  original  issue  of  the  bonds  was  fraudulent  or 


care    and    caution    as   wary,    prudent 
men  would  exercise.     Negligence  will 
not  impair  his  title.    It  is  a  question 
simply  of  good  faith  in  the  purchaser. 
Unless  the  evidence  makes  out  a  case 
upon  which  a  jury  would  be  author- 
ized to  find  fraud  or  bad  faith  in  the 
purchaser,  it  is  the  duty  of  the  court 
to  direct  a  verdict."     A  purchaser  of 
bonds  at  an  auction  sale,  no  interest 
having  been   paid  for  ten  years,  and 
the  purchaser  knowing  that  they  had 
been  the  subject  of  litigation,  is  not  a 
bona  fide  purchaser.     Trask  v.  Jack- 
sonville,   etc.    R.    R.,    124    U.    S.    515 
(1888).     The  amount  paid  for  bonds 
as  well    as    the   value    of   the   bonds 
themselves  may  be  taken  into  consid- 
eration  in    determining   whether   the 
holder  is  a  bo7ia  fide  purchaser.  Grand 
Rapids,  etc.  R.  R.  v.  Sanders,  54  How. 
Pr.    214     (1877);     rev'd    on    another 
point  in  17  Hun,  552.    Where  the  trus- 
tee named  in  the  mortgage  is  himself 
the  vendor  of  the  bonds,  and  he  sells 
$4,000  of  bonds  for  $150,  the  purchaser 
is  not  a  bona  fide  purchaser.    Riggs  v. 
Pennsylvania,  etc.  R.  R.,  16  Fed.  Rep. 
804  (1883).    Where  a  party  contracts 
to  deliver  notes  for  stock,  and  before 
the  delivery  of  the  notes  the  stock  is 
sent  to   the  corporation   for  transfer, 
and  the  corporation  refuses  to  trans- 
fer  the  same  on  the  ground   that   it 
was  overissued  stock,  the  vendee  has 
no  recourse  against  the  corporation  if 
he   delivers  the  notes  to  the  vendor 
after  receiving  such  information  from 
the  corporation.    In  this  case  the  ven- 
dor was  president  of  the  corporation. 
Hayden  v.  Charter,  etc.  I-ark,  63  Conn. 
142  (1893).    The  fact  that  one  certifi- 
cate of  stock  gives  notice  of  irregu- 
larity does  not  convey  notice  to  the 
holder    thereof    as    regards    another 
certificate     of     stock    held    by    him. 
Knox  r.  Eden  Musee,  etc.  Co.,  74  Hun, 
483   (1893);  rev'd  on  another  point  in 
148  N.  Y.  441.     A  purchaser  of  nego- 
tiable bonds  or  other  commercial  pa- 
per, in  good  faith,  for  valuable  con- 


sideration, and  before  maturity,  is  en- 
titled to  protection,  although  he  may 
have  had  suspicion  of  a  defect  of  title 
or   knowledge  of   circumstances   suffi- 
cient to  excite  such  suspicion  in  the 
mind    of   a    prudent    man,    and    even 
although  he  may  have  been  guilty  of 
gross  negligence;   and  this  protection 
equally  extends  to  a  mortgage  or  other 
security   given    for   such    commercial 
paper  or  bond.     Spence  v.  Mobile,  etc. 
Ry.,    79    Ala.    576,    587     (1885).      An 
assignment   or  bill  of   sale  of   bonds 
and  coupons  to  a  person  who  knows 
nothing  thereof  until  nine  years  there- 
after, the  purpose  being  solely  to  ena- 
ble him  to  bring  suit  in  his  name  in 
the   United    States  court,  conveys  no 
title.     Lake  Co.,   etc.   v.   Dudley,   173 
U.  S.  243   (1899).    A  person  who  pur- 
chases second  mortgage  bonds  eight- 
een years  after  the  first  mortgage  has 
been  foreclosed  is  not  such  a  bona  fide 
purchaser  as  is  entitled  to  attack  the 
foreclosure    sale    on    the    ground    of 
technical      irregularities,      especially 
where   the   property  has   passed   into 
new  hands  and  been  improved  at  large 
expense,    there    being    no    fraud    in- 
volved.    Raphael  v.  Rio   Grande,  etc. 
Ry.,  132  Fed.  Rep.  12    (1904).     Even 
though  no  transfer  of  the  stock  on  the 
books  of  the  company  is  demanded,  a 
pledge  of  stock  in  consideration  of  the 
extension    of    a    past-due    debt    may 
make  the  pledgee  a  bona  fide  pledgee. 
Just  V.  State  Sav.  Bank,  132  Mich.  600 
(1903).    Mere  suspcion  on  the  part  ot 
a  purchaser  of  negotiable  paper  of  a 
defect  in  the  seller's  title,   or  knowl- 
edge of  facts  which  would  excite  sus- 
picion in  the  mind  of  a  prudent  man. 
is  not  sufficient  to  vitiate  or  impair 
his  title;  there  must  be  bad  faith  or 
something  equivalent  to  it;  and  while 
gross  negligence  is  not  of  itself  ban 
faith,  it  may  be  evidence  of  it.     The 
bonds  in  this  case  referring  on  their 
face  to  the  deed  of  trust  executed  by 
the  railroad  company  for  their  secur- 
ity,   which    deed    expressly    providea 
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without  consideration.^  A  person  taking  bonds  from  a  corpora- 
tion to  secure  a  private  debt  is  bound  to  ascertain  the  right  of  the 
officer  to  so  issue  the  bonds.^  A  director  cannot  claim  to  be  a  bona 
fide  purchaser  of  bonds  upon  their  issue  by  the  corporation.  lie 
is  bound  to  know  what  transpires  in  the  meetings  of  the  board  of 
directors.^  A  bona  fide  purchaser  of  a  bond  which  has  been  stolen 
takes    "-ood   title.-*     Where   bonds   have   been    lost   or    destroyed,    a 


5 
that    the 


entire  debt,  principal  and 
interest,  should  become  due  and  pay- 
able within  ninety  days  after  refusal 
to  pay  the  semi-annual  interest  due 
by  the  coupons,  on  demand  made  at 
the  agency  of  the  corporation  in  the 
city  of  New  York,  a  purchaser  having 
knowledge  of  such  demand  and  re- 
fusal at  the  time  he  acquired  the 
bonds  cannot  claim  to  be  an  innocent 
purchaser  without  notice;  but  when 
he  has  proved  the  payment  of  value, 
the  onus  of  proving  knowledge  or  no- 
tice of  such  extrinsic  fact  is  on  the 
party  who  seeks  to  impeach  his  title. 
Morton  v.  New  Orleans,  etc.  Ry.,  79 
Ala.  590  (1885).  Concerning  the  sub- 
ject of  what  constitutes  a  hona  fide 
purchaser,  see  also  §  771,  infra,  and 
§  293,  supra. 

1  See  §  766,  supra. 

2  Germania,  etc.  Co.  i'.  Boynton,  71 
Fed.  Rep.  797  (1896).  See  also  §293, 
supra.  A  pledgee  of  bonds  of  a  cor- 
poration from  an  officer  of  a  corpora- 
tion for  his  personal  debt  is  not  pro- 
tected and  is  liable  if  he  sells  the 
bonds  to  a  J)ona  fide  purchaser.  Me- 
dina, etc.  Co.  V.  Buffalo,  etc.  Co.,  119 
N.  Y.  App.  Div.  245  (1907).  Where 
a  corporate  note  is  issued  to  a  third 
person  and  then  passes  into  the  hands 
of  an  officer,  the  person  taking  it  from 
the  officer  is  not  affected  by  the  rule 
that  a  person  taking  corporate  paper 
in  its  original  issue  by  a  corporation 
is  bound  to  ascertain  the  facts  if  the 
officer  is  personally  interested  in  the 
transaction.  Cheever  v.  Pittsburgh, 
etc.  R.  R.,  150  N.  Y.  59  (1896).  In 
the  federal  courts  a  person  taking 
from  the  president  of  a  corporation  a 
noie  signed  by  the  corporation  and 
indorsed  by  him  is  not  bound  to  in- 


quire into  the  consideration.  Doe  v. 
Northwestern  Coal,  etc.  Co.,  78  Fed. 
Rep.  62  (1896).  A  principal  taking 
bonds  as  collateral  security  to  a  note 
sent  to  him  by  his  agent  is  not  charge- 
able with  notice  of  the  fact  that  the 
agent,  as  the  agent  of  a  corporation, 
has  fraudulently  put  the  bonds  into 
circulation.  Thomson-Houston  Elec. 
Co.  V.  Capitol  Elec.  Co.,  56  Fed.  Rep. 
849    (1893). 

3  Greenville  Gas  Co.  v.  Reis,  54  Ohio 
St.  549  (1896).  See  also  §  727,  supra. 
A  bond  or  debenture  payable  to  bearer, 
unless  registered,  is  a  negotiable  in- 
strument, and  a  bona  fide  pledgee  of 
the  same  from  the  secretary  of  the 
company  is  protected,  even  though  the 
secretary  fraudulently  stole  the  bond 
from  the  company  itself.  Bechuana- 
land,  etc.  Co.  v.  London,  etc.  Bank, 
[1898]  2  Q.  B.  658,  the  court  refusing 
to  follow  Crouch  v.  Credit  Foncier  of 
England,  L.  R.  8  Q.  B.  374. 

4  Quoted  and  approved  in  Cochran 
V.  Fox  Chase  Bank,  209  Pa.  St.  34 
(1904).  A  bona  fide  purchaser  of  a 
stolen  bond  is  protected.  Hibbs  v. 
Brown,  190  N.  Y.  167  (1907).  A  bona 
fide  purchaser  of  negotiable  corpora- 
tion bonds  is  protected  even  though 
the  bonds  were  stolen  by  the  vendor. 
Dutchess  County  Ins.  Co.  v.  Hachfield, 
73  N.  Y.  226  (1878).  A  bona  fide  pur- 
chaser of  stolen  railroad  bonds  is  pro- 
tected. Murray  v.  Lardner,  2  "Wall. 
110  (1864);  Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14  (1876);  Gilbough 
i\  Norfolk,  etc.  R.  R.,  1  Hughes,  410 
(1877);  s.  c,  10  Fed.  Cas.  354.  Mu- 
nicipal bonds  are  negotiable,  even 
though  the  payee's  name  is  left  blank. 
A  bona  fide  purchaser  from  one  who 
steals   such    bonds    is    protected.     4 
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court  of  equity  will  direct  the  company  to  issue  new  and  suitable 
representatives   thereof   to   the    owner    upon    full    indemnity    being 


given/ 

newspaper  advertisement  of  the  loss 
is  not  notice,  unless  such  purchaser 
had  knowledge  thereof.  Manhattan, 
etc.  Institution  v.  N.  Y.,  etc.  Bank, 
42  N.  Y.  App.  Div.  147  (1899);  affd, 
170  N.  Y.  58.  Where  a  trustee  has 
deposited  funds  with  a  bank  as  trus- 
tee for  a  long  time,  and  obtains  a 
loan  as  trustee,  and  pledges  bonds  as 
security,  the  bank  may  be  a  hona  fide 
holder  of  the  same,  even  though  the 
bonds  have  been  stolen  and  have  been 
issued  twenty  years  prior  thereto  and 
the  corners  appear  to  have  been 
burned.  Depositing  funds  as  "trus- 
tee" did  not  give  notice  that  he  was 
acting  for  others  and  did  not  require 
an  investigation  as  to  his  authority. 
Manhattan  Sav.  Ins.  v.  N.  Y.,  etc. 
Bank,  170  N.  Y.  58  (1902).  The 
owner  of  bonds,  which  had  been 
stolen,  who  pays  money  to  get  them 
back  from  the  bankers  into  whose 
hands  they  have  passed,  cannot  re- 
cover back  the  money  so  paid,  unless 
he  proves  that  the  bankers  were  not 
iona  fide  holders.  Lawyers',  etc.  Co. 
f.  Jones,  113  N.  Y.  App.  Div.  105 
(1906) 

stolen  railroad  bonds  payable  to 
bearer  is  protected.  Carpenter  v. 
Rommel,  5  Phila.  34  (1862).  So,  also, 
as  to  water-works  bonds.  Consoli- 
dated Assoc.  V.  Avegno,  28  La.  Ann. 
552  (1876).  Buying  a  security  bona 
fide  twelve  months  after  receiving 
notice  that  it  had  been  stolen  does 
not  invalidate  the  purchaser's  title. 
Raphael  r.  Bank  of  England,  17  C.  B. 
161   (1855).    A  national  bank  may  be 


by  the  terms  of  the  bond,  the  bonds 
are  void  absolutely,  and  there  can  be 
no  bo7ia  fide  purchaser  of  them.  Maas 
V.  Missouri,  etc.  Ry.,  83  N.  Y.  223 
(1880).  If  stolen  bonds  are  sold,  the 
owner  may  follow  the  proceeds  of  the 
sale  into  the  hands  of  one  who  takes 
with  notice.  Newton  v.  Porter,  69  N. 
Y.  133  (1877).  Where  negotiable  bonds 
are  stolen  from  the  owner,  and  they 
pass  into  bona  fide  hands,  and  then 
the  thief  obtains  them  by  fraud  from 
such  bona  fide  hands  and  returns 
them  to  the  first  owner,  the  latter  is 
entitled  to  keep  them.  London,  etc. 
Co.  V.  London,  etc.  Bank,  L.  R.  21  Q. 
B.  D.  535  (1888).  A  bona  fide  pur- 
chaser of  stolen  coupons  not  yet  due 
is  protected.  Spooner  v.  Holmes,  102 
Mass.  503  (1869).  See  also  §771, 
notes,  infra. 

1  Chesapeake,  etc.  Co.  v.  Blair,  45 
Md.  102  (1876).  A  person  losing 
negotiable  bonds  may  compel  the  com- 
pany to  issue  new  ones  to  him  upon 
giving  ample  indemnity,  since  a  hona 
fide  purchaser  of  the  lost  bonds  may 
enforce  them,  and  he  may  be  a  bona 
The  bona  fide  purchaser   of    fide  holder  although  he  had  suspicions 

and  grounds  of  suspicion  as  to  the 
title,  and  was  guilty  of  gross  negli- 
gence in  not  investigating,  but  yet 
acted  in  good  faith.  New  Orleans,  etc. 
R.  R.  V.  Mississippi  College,  47  Miss. 
560  (1873).  See  laso  Lawrence  v. 
Lawrence,  42  N.  H.  109  (1860).  Equity 
will  compel  payment  of  a  lost  bond 
where  full  indemnity  is  given.  Force 
V.  Elizabeth,  27  N.  J.  Eq.  408  (1876). 
So,  also,  of  coupons  where  the  bonds 


protected  as  a  boiia  fide  purchaser  of    and  coupons  were  destroyed  by  fire  on 


government  bonds  which  have  been 
stolen,  although  it  had  not  paid  any 
attention  to  a  notice  sent  to  it  of  the 
theft  of  the  bonds.  Sej-bell  v.  Na- 
tional  Currency   Bank,   54    N.   Y.    288 


a  steamboat.  Rogers  v.  Chicago,  etc. 
Ry.,  6  Abb.  N.  Cas.  253  (1S78).  A 
lost  bond  will  be  paid  if  indemnity  is 
given.  Miller  r.  Rutland,  etc.  H.  R., 
40  Vt.  399    (1867).     The  owner  of  a 


(1873).     Where  the  bonds  are  stolen    lost  coupon  may  recover  interest  from 
before  the  trustee's  certificate   is   at-    the  date  when  he  made  a  demand  and 
tached,  such  certificate  being  required    tendered   proper  indemnity.     Fitchett 
(167)  2657 
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Altliougli  there  Is  a  suit  pending  to  restrain  a  mortgagor  railroad 
company  from  negotiating  its  bonds,  yet  where  the  company  does 
neo-otiate  them,  even  in  violation  of  an  injunction,  the  bona  fide 
purchaser  of  the  bonds  is  protected.  The  doctrine  of  lis  pendens 
does  not  apply.^  A  person  selling  bonds  has  no  purchase-money 
lien  on  such  bonds  for  the  price  thereof.^  The  holder  of  bonds  is 
presumed  to  be  the  bona  fide  holder  of  them,^  but  this  burden  is 
easily  shifted.*  A  person  suing  on  bonds  payable  to  bearer  need 
not  show  how  he  came  by  them,^  nor  to  whom  they  were  first  issued.^ 
\\liere  the  trustee  of  a  mortgage  in  foreclosing  proves  the  issue 
of  the  bonds  and  that  it  is  the  holder  thereof,  this  raises  a  presump- 
tion that  the  owners  of  the  bonds  are  bona  fide  holders  for  value, 
and,  if  the  corporation  claims  that  the  bonds  were  issued  without 


V.  North  Pennsylvania  R.  R.,  5  Phila. 
132  (1863). 

1  Farmers',  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  54  Fed.  Rep.  759  (1893).  The 
doctrine  of  lis  pendens  does  not  apply 
to  negotiable  corporate  bonds.  Pitts- 
burgh, etc.  Ry.  V.  Lynde,  55  Ohio  St. 
23  (1896);  aff'd  siib  nom.  Pittsburgh, 
etc.  Ry.  V.  Long  Island  L.  &  T.  Oo.,  172 
U.  S.  493  (1899).  See  also  §364, 
supra. 

2  Barstow  v.  Pine  Bluff,  etc.  Ry.,  57 
Ark.  334  (1893). 

3  Macon  County  v.  Shores,  97  U.  S. 
272  (1877);  Murray  v.  Lardner,  2 
Wall.  110  (1864).  The  holder  of  a 
municipal  bond  is  presumed  to  be  a 
bona  fide  holder.  Kennicott  v.  Wayne 
County,  6  Biss.  138  (1874);  s.  c,  14 
Fed.  Cas.  333;  aff'd,  94  U.  S.  498.  The 
possession  of  a  negotiable  bond  is 
prima  facie  evidence  of  title,  and  ordi- 
narily is  presumi3tive  evidence  that 
the  holder  is  hona  fide.  Western  N. 
C.  R.  R.  V.  Drew,  3  Woods,  691 
(1879);  s.  c,  29  Fed.  Cas.  747.  The 
burden  of  proof  that  the  plaintiff  is 
not  a  tona  fide  purchaser  of  bonds 
which  he  is  suing  on,  and  which  were 
stolen  and  the  theft  advertised,  is 
upon  the  company  v/hich  is  being 
sued.  Gilbough  v.  Norfolk,  etc.  R.  R., 
1  Hughes,  410  (1877);  s.  c,  10  Fed. 
Cas.  354.  Bona  fide  ownership  is  pre- 
sumed. Lehman  v.  Tallassee,  etc.  Co., 
64   Ala.    567    (1879).     The   bolder  of 


bonds  payable  to  "holder"  is  presumed 
to  be  the  owner  of  them.  Martin  v. 
Somerville,  etc.  Co.,  16  Fed.  Cas.  903 
(1863).  The  holder  of  bonds  payable 
to  bearer  is  presumed  to  be  the  owner 
upon  foreclosure  proceedings  until  the 
contrary  is  shown.  Chicago,  etc.  Land 
Co.  V.  Peck,  112  111.  408  (1885);  Carr 
V.  Le  Fevre.  27  Pa.  St.  413  (1856). 

4  Smith  V.  Sac  County,  11  Wall.  139 
(1870);  Stewart  v.  Lansing,  104  U.  S. 
505  (1881).  Even  though  bonds  are 
issued  in  violation  of  law,  which  first 
requires  the  capital  stock  to  be  paid 
up,  yet  the  corporation  must  pay  back 
what  it  received  for  the  bonds  and 
must  pay  the  full  par  value  to  hona 
fide  holders,  but  after  proof  of  ille- 
gality of  issue  no  one  is  presumed  to 
be  a  bona  fide  purchaser.  Shellenber- 
ger  V.  Altoona,  etc.  R.  R.,  212  Pa.  St. 
413    (1905). 

5  A  holder  of  bonds  payable  to 
bearer  need  not  prove  how  he  came  by 
them.  He  is  presumed  to  be  the  right- 
ful owner.  Chicago,  etc.  R.  R.  v.  Peck, 
112  111.  408   (1885). 

0  Where  the  bonds  are  payable  to 
bearer,  "no  rule  of  law  requires  it  to 
be  shown  by  averment  to  whom  such 
bonds,  or  any  of  them,  were  nego- 
tiated in  the  first  instance."  Savan- 
nah, etc.  R.  R.  V.  Lancaster,  62  Ala. 
555  (1878),  holding  also  that  the 
bondholder  need  not  show  how  much 
was  paid  for  the  bonds  or  when  they 
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consideration,  it  must  prove  tliat  the  liuldciis  are  not  bona  fide 
holders.^ 

The  registration  of  a  bond  by  the  corporation  obligates  the  corpo- 
ration to  protect  the  registered  holder.  Where  trustees  under  a 
will  hold  registered  bonds,  the  registration  being  to  them  as  trus- 
tees, it  is  illegal  for  the  corporation  to  allow  one  of  them  to  trans- 
fer such  registered  bonds,  and  the  corporation  is  liable  for  the  same 
if  such  transfer  is  in  breach  of  trust  on  the  part  of  the  trustees.^ 
Nevertheless,  municipal  bonds  are  negotiable,  even  though  the  payee's 
name  is  left  blank,  and  the  bond  is  registered  on  the  company's 
books.  A  botm  fide  purchaser  from  one  who  tteals  such  bonds  is 
protected.^  Where  the  treasurer  of  a  charitable  corporation  forges 
a  resolution  of  the  board  of  trustees  authorizing  him  to  sell  bonds 
registered  in  the  name  of  tlio  corporation,  and  he  executes  fraudu- 
lently a  power  of  attorney  from  the  corporation  to  him  as  treasurer 
to  make  such  sale,  the  corporation  which  issued  the  bonds  and  then 
allowed  a  transfer  on  such  forged  resolution  is  liable  to  the  charitable 
corporation  for  so  doing.  The  charitable  corporation  may  hold  liable 
a  broker  who  witnessed  the  power  of  attorney  even  in  good  faith. 
If  the  corporation  which  issued  and  registered  the  bonds  is  held 
liable  it  has  recourse  against  the  broker  by  reason  of  the  stock  ex- 
change rule  which  renders  liable  a  broker  who  witnesses  signatures 
to  transfers  of  stock  or  bonds.* 

§  768.  The  negotiability  of  the  bonds  extends  also  to  the  mort- 
gage.— The  bonds  of  a  corporation  are  negotiable,  and  the  corpo- 
ration is  unable  to  set  up  many  defenses  against  bona  fide  holders 
which  it  might  have  set  up  against  the  parties  to  whom  the  bonds 
were  originally  issued.  But  does  this  protection  and  negotiability 
extend  also  to  the  mortgage  as  well  as  the  bonds?     Can  the  cor- 

•were    issued.      See   also    §§  771,    772,  name   of   the   executor   prior   to   the 

infra.  transfer  thereof  to  bearer.     See  also 

1  Atlantic  T.  Co.  v.  Crystal  Water  §  327,  supra,  and  Holmes  v.  Northern, 
Co.,  72  N.  Y.  App.  Div.  539  (1902).  etc.  Ry.,  65  N.  Y.  App.  Div.  49  (1901),  • 

2  Cooper  r.  Illinois,  etc.  R.  R.,  38  N.  3  A  newspaper  advertisement  of  the 
Y.  App.  Div.  22  (1899).  In  this  case  loss  is  not  notice,  unless  such  pur- 
the  bonds  had  been  registered  in  the  chaser  had  knowledge  thereof.  Man- 
name  of  the  exeautor  of  the  estate,  hattan,  etc.  Institution  v.  N.  Y.,  etc. 
who,  upon  his  death,  was  succeeded  Bank,  42  N.  Y.  App.  Div.  147  (1899);  > 
by  two  trustee*,  and  one  of  these  trus-  aff'd,  170  N.  Y.  58.  A  debenture  run-  f 
tees  caused  the  corporation  to  trans-  ning  to  a  person  or  other  registered 
fer  the  bonds  from  the  name  of  such  holder  for  the  time  being  is  not  nego- 
executor  to  bearer.  The  court  held,  tiable,  although  transferable.  Re 
however,  that  a  broker  who  sells  the  Palmer's,  etc.  Co.,  [1904]  2  Ch.  743. 
bonds  is  not  liable,  although  he  knew  4  Clarkson  Home  r.  Missouri,  etc.  R, 
that  the  bonds  were  registered  in  the  R.,  182  N.  Y.  47  (1905). 
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poration  defend  against  tiie  mortgage  on  grounds  which  it  cannot 
set  up  against  bona  fide  holders  of  the  bonds?  In  the  federal 
courts  and  in  most  of  the  states  of  the  Union  the  corporation  can- 
not. The  mortgage  follows  and  partakes  of  the  negotiability  of 
the  bonds.* 


1  A  negotiable  note  secured  by  a 
mortgage  enables  a  bona  fide  indorsee 
thereof  to  enforce  the  mortgage  free 
from  defenses  that  exist  against  the 
payee.  Carpenter  v.  Logan,  16  Wall. 
271  (1872).  See  also  §775,  infra. 
Such  also  is  the  rule  where  bonds  are 
so  secured  and  have  passed  into  bona 
fide  hands.  Kenicott  v.  Supervisors, 
16  Wall.  452  (1872);  Chicago  Ry.,  etc. 
Co.  v.  Merchants'  Bank,  136  U.  S.  268, 
283  (1890)  ;  Swift  v.  Smith,  102  U.  S. 
442,  444  (1880);  Collins  v.  Bradbury, 
64  Me.  37  (1875);  Towne  v.  Rice,  122 
Mass.  67,  73  (1877);  Heath  v.  Silver- 
thorn,  etc.  Co.,  39  Wis.  146  (1875). 
The  prevailing  rule  is  that  the  trans- 
fer of  a  negotiable  note  or  bond  gives 
a  bona  fide  transferee  the  same  pro- 
tection as  to  a  mortgage  securing  the 
note  or  bond  as  it  gives  him  in  regard 
to  the  latter;  in  other  words,  the  mort- 
gage being  an  incident  to  the  nego- 
tiable paper  partakes  of  its  negotiabil- 
ity, and  a  defense  which  was  not  good 
as  against  the  note  or  bond  is  not 
good  as  against  the  mortgage. 
O'Rourke  v.  Wahl,  109  Fed.  Rep.  276 
(1901).    in  Spence  r.  Mobile,  etc.  Ry., 


79    Ala. 


576, 


587     (1885),    the    court 


said:  "Two  states— Ohio  and  Illinois 
—depart  from  the  general  ruling 
which  extends  the  immunity  accorded 
to  negotiable  instruments  to  the  mort- 
gages given  to  secure  their  payment. 
Baily  V.  Smith,  14  Ohio  St.  396 
(1863);  Kleeman  v.  Frisbie,  63  111. 
482(1872).  And  in  2  Pom.  Eq.,  §  708, 
n.  1,  the  reasoning  of  these  cases  is 
commended.  Our  ruling  in  Hawley  v. 
Bibb  [69  Ala.  52]  is  supported  by  the 
great  weight  of  authority."  See  also 
Converse  v.  M-ichigan  Dairy  Co.,  45 
Fed.  Rep.  18  (1891);  Swett  v.  Stark, 
31  Fed.  Rep.  858  (1887).  "The  same 
immunity  from  defenses  in  the  hands 


of  bona  fide  holders  applies  to  mort- 
gages securing  such  bonds  as  to  the 
bonds  themselves."  Hackensack  Wa- 
ter Co.  V.  De  Kay,  36  N.  J.  Eq.  548 
(1883).  The  general  rule  is  that, 
where  a  negotiable  note  is  secured  by 
a  mortgage,  the  mortgage  may  be  en- 
forced by  a  bo7ia  fide  purchaser  of  the 
note.  But  in  some  states  the  negotia- 
bility of  the  note  does  not  extend  to 
the  mortgage.  The  former  rule  pre- 
vails in  the  federal  courts.  Myers  r. 
Hazzard,  50  Fed.  Rep.  155  (1881).  See 
also  §  764,  supra.  The  question  of 
whether  the  mortgage  partakes  of  the 
negotiability  of  the  negotiable  paper 
which  it  secures  has  not  often  arisen, 
because  in  most  of  the  states  the 
practice  is  for  an  individual  to  give 
his  personal  non-negotiable  bond  in- 
stead of  a  note  for  the  principal  debt. 
The  early  cases  holding  that  the  nego- 
tiability of  the  note  extends  to  the 
mortgage  are  Reeves  v.  Scully,  Walk. 
(Mich.)  248  (1843);  Button  v.  Ives,  5 
Mich.  515  (1858);  Fisher  v.  Otis,  3 
Pin.  (Wis.)  83  (1850);  Croft  v.  Pun- 
ster, 9  Wis.  503  (1859).  The  mort- 
gagee of  a  corporation  is  not  charge- 
able with  knowledge  of  facts  appear- 
ing on  its  records  in  regard  to  the 
title  to  the  property.  Blair  v.  St. 
Louis,  etc.  R.  R.,  25  Fed.  Rep.  684 
(1885);  aff'd,  133  U.  S.  534.  The 
lower  court,  in  the  case  of  Belden  v. 
Burke,  72  Hun,  51,  74,  75,  held  that 
a  bona  fide  purchaser  of  bonds  secured 
by  a  mortgage  was,  nevertheless, 
chargeable  with  notice  of  defenses 
against  the  mortgage  itself;  but  the 
court  of  appeals  in  147  N.  Y.  542 
(1895),  reversed  this  decision  and 
held  that  subsequent  holders  of  bonds 
in  good  faith  and  without  notice  were 
entitled  to  the  benefit  of  the  mortgage, 
even   though    the  original   parties   to 
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This  rule  of  law  would  scc-m  to  be  one  of  the  first  rcquircincuts 
of  trade.  The  average  corporate  bond  would  be  a  very  dangerous 
instrument  if  the  mortgage  were  liable  to  bo  swept  away  by  some 
defense  which  the  bond  purchaser  knew  nothing  about.  It  is  a 
wise  rule  of  public  policy  which  causes  the  mortgage  to  partake  of 
the  negotiability  of  the  instrument  which  it  secures.  Nevertheless 
in  Ohio  and  Illinois  a  contrary  rule  prevails.^  Where  the  bond- 
holders purchased  their  bonds  with  knowledge  of  the  fact  that  a 
manufacturing  company  has  erected  machinery  on  the  property 
covered  by  the  mortgage,  under  a  contract  by  v/hich  said  company 
reserved  title  in  the  machinery,  and  the  right  to  take  it  away  in 
default  of  payment,  the  lien  of  the  manufacturing  company  is  prior 
in  right  to  that  of  the  bondholders.^  If  negotiable  bonds  are  given 
as  collateral  security  to  a  noto  that  is  not  negotiable,  the  bonds 
lose  their  negotiability  as  regards  that  note.^ 

§  7  G 9 .  Miscellaneous  features  of  bonds — Issue  in  paym entfor  the 
property  of  another  corporation  —  Consolidations  —  Bondholders' 
suits  —  Bonds  exchangeable  into  stock. — Where  bonds  are  secured 


whom  the  bonds  were  issued  might 
not  have  been  so  entitled. 

Land  patents  granted  by  the  United 
States  to  a  railroad  company  may  be 
vacated  for  mistake,  even  as  against 
a  mortgagee  of  such  railroad.  Uniced 
States  r.  Southern,  etc.  R.  R.,  117  Fed. 
Rep.  544  (1902);  aff'd,  200  U.  S.  341 
and  133  Fed.  Rep.  651. 

1  The  supreme  court  of  Ohio,  in  the 
early  case  of  Baily  i\  Smith,  14  Ohio 
St.  396  (1863),  established  the  rule 
for  that  state  that  the  mortgage  did 
not  partake  of  the  negotiability  of  the 
note  which  it  secured.  A  hona  fide 
purchaser  of  a  note  who  takes  with 
the  note  an  assignment  of  chattels 
mortgaged  to  secure  the  note  takes 
the  latter  subject  to  the  equities.  Com- 
mercial Nat.  Bank  v.  Burch,  141  111. 
519  (1892).  The  supreme  court  of 
Illinois  has  held,  however,  that  rail- 
road bonds  are  negotiable,  and  the 
mortgage  securing  them  may  be  en- 
forced in  behalf  of  bona  fide  pur- 
chasers, even  though  the  bonds  were 
issued  below  par,  in  violation  of  the 
statute.  Peoria,  etc.  R.  R.  v.  Thomp- 
son, 103  111.  187  (1882),  overruling 
Chicago,  etc.  Ry.  v.  Loewenthal,  93  111. 


433  (1879).  Cf.  Hodson  v.  Eugene 
Glass  Co.,  156  111.  397  (1895).  If  a 
statute  prohibits  the  issue  of  bonds 
below  par,  a  bona  fide  holder  may  en- 
force them,  but  the  mortgage  is  void 
and  he  becomes  an  unsecured  creditor. 
Union  Trust  Co.  r.  New  York,  etc.  R. 
R.,  17  Weekly  Law  Bull.  176  (Ohio, 
1887).  In  general,  see  also  Kleeman 
r.  Frisbie,  63  111.  482  (1872).  In  Pom- 
eroy,  Eq.,  §  70S,  note  1,  the  reasoning 
of  these  cases  is  commended.  Where 
by  the  charter  all  rights  are  to  be 
forfeited  unless  the  road  is  completed 
within  a  certain  time,  and  it  is  not 
so  completed,  and  the  state  forfeits  all 
its  rights  and  turns  them  over  to  an- 
other company,  a  mortgage  of  the  old 
company  falls  also.  Where  no  part 
of  the  money  from  the  bonds  was  ex- 
pended on  the  road,  holders  of  bonds 
with  notice  get  nothing.  Silliman  v. 
Fredericksburg,  etc.  R.  R.,  27  Gratt. 
(Va.)   119    (1876). 

2  Central  Trust  Co.  v.  Arctic,  etc. 
Mfg.  Co.,  77  Md.  202  (1893).  See 
§§  855,  857,  infra. 

3  Thomson-Houston  Elec.  Co.  r.  Cai> 
itol  Elec.  Co.,  56  Fed.  Rep.  849  (1893). 
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by  a  mortgage  on  property  whiek  is  taken  over  from  an  insolvent 
party,  diiiicult  questions  arise  as  to  the  rights  of  creditors  of  that 
insolvent  party  as  against  the  bondholders  and  stockholders.^  Where 
a  New  Jersey  corporation  having  power  to  purchase  its  own  stock 
and  issue  its  bonds  in  payment  therefor  has  made  such  an  issue,  the 
bonds  may  be  enforced  in  hona  fide  hands,  even  though  the  stock  so 
purchased  was  worthless.^ 

A  railroad  company  is  liable  on  its  bonds  although  by  consoli- 
dation with  another  company  all  its  property  has  passed  out  of  its 
possession.^  The  consolidated  company  may  be  made  liable  on  the 
bonds.'*  The  holders  of  mortgage  bonds  cannot  claim  the  right  to 
exchange  the  same  for  new  bonds,  even  though  the  mortgage  securing 
the  new  bonds  provides  for  such  exchange.^ 

A  judgment  creditor  cannot  attack  consolidated  bonds  on  the 
ground  that  the  old  bonds  which  have  been  taken  up  were  infor- 
mally and  illegally  issued.*^ 


1  As  to  this,  see  ch.  XL,  supra. 
Bondholders  who  took  with  notice 
that  the  property  was  received  by  the 
corporation  from  another  corporation 
or  firm  in  payment  for  stoclv,  and  that 
the  latter  corporation  or  firm  was  in 
debt,  cannot  enforce  them  as  against 
such  creditors.  Blair  v.  St.  Louis,  etc. 
Ry.,  22  Fed.  Rep.  36  (1884). 

2  Hoskins  r.  Seaside,  etc.  Co.,  68  N. 
J.  Eq.  476    (1905). 

3  A  bondholder  in  a  corporation  that 
is  afterwards  consolidated  with  an- 
other cannot  be  compelled  to  look  to 
the  consolidated  company  only.  Mar- 
ket Street  Ry.  v.  Hellman,  109  Cal. 
571  (1895);  Gale  r.  Troy,  etc.  R.  R., 
51  Hun,  470  (1889). 

4  See  §  897,  infra.  The  holder  of  a 
bond  unsecured  by  mortgage  cannot 
prevent  a  consolidation  where  such 
consolidation  is  authorized  by  an  ex- 
isting statute.  The  consolidated  com- 
pany is  liable  for  the  debts  of  the  con- 
stituent companies,  including  this 
bonded  debt,  but  one  of  the  constituent 
companies  may  place  a  mortgage  on 
the  property  to  secure  other  debts  and 
still  leave  this  bonded  debt  unsecured. 
Where  a  consolidated  company  agrees 
to  "protect"  unsecured  bonds  of  the 
consolidating  companies,  an  equitable 
lien    is    created    on    the    consolidated 


company  propertv.  Tysen  v.  Wabash 
Ry.,  11  Biss.  510  (1883)  ;  s.  c,  15  Fed, 
Rep.  763.  As  to  this  litigation,  see 
Compton  V.  Jesup,  167  U.  S.  1  (1897). 
General  creditors  of  a  road  that  is 
consolidated  with  another  have  no 
equitable  lien  on  the  bonds  issued  by 
the  consolidated  company.  Hervey  v. 
Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884).  In  suing  a  foreign  consoli- 
dated company  on  bonds  issued  by  one 
of  the  constituent  companies,  the  stat- 
utes rendering  the  former  liable  must 
be  pleaded.  Rothschild  v.  Rio  Grande, 
etc.  Ry.,  59  Hun,  454  (1891).  As  to 
the  liability  of  the  consolidated  com- 
pany under  the  New  York  statute,  see 
Janes  v.  Fitchburg  Ry.,  50  Hun,  310 
(1888);  Polhemus  r.  Fitchburg  R.  R., 
50  Hun,  397  (1888);  affd,  123  N.  Y. 
502. 

5  Morse  r.  Chicago,  etc.  R.  R.,  84  N. 
Y.  App.  Div.  406   (1903). 

«  Coe  r.  East,  etc.  R.  R..  52  Fed. 
Rep.  531  (1892).  It  is  no  defense  to  a 
mortgage  that  a  consolidation  was  ir- 
regular, or  that  the  debt  exceeded  the 
capital  stock,  contrary  to  statute,  or 
that  an  increase  of  stock  was  irregular, 
or  that  there  had  been  an  overissue  of 
bonds,  all  parties  having  concurred 
therein  and  interest  having  been  paid 
for  three  years.    Farmers'  L.  &  T.  Co. 
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A  contract  to  deliver  the  bonds  of  a  company  is  not  fulfilled  by 
tendering  the  bonds  of  a  company  into  which  the  former  company 
has  been  merged  by  consolidation.^ 

Bonds  are  sometimes  by  their  terms  made  convertible  into  stock. 
This  subject  is  considered  elsewhere.-  A  person  entitled  to  mort- 
gage bonds,  but  who  accepts  stock  in  lieu  thereof,  cannot  after 
insolvency  claim  the  bonds.^  Where  bonds  are  convertible  into  pre- 
ferred stock  within  ten  days  after  any  dividend  has  been  paid  on  the 
stock  upon  unmatured  coupons  being  delivered  up,  it  is  too  late  to  de- 
mand exchange  after  the  ten  days,  or  after  the  coupons  have  matured 
and  been  paid."*  Where  debentures  are  issued  at  eighty  cents  on  the 
dollar  and  by  their  terms  the  holder  may  convert  them  into  stock 
equal  to  the  par  value  of  the  debentures,  this  is  the  same  as  issuing 
stock  at  a  discount  for  cash,  and  may  be  enjoined  by  its  share- 
holders.^ 

The  right  of  bondholders  to  complain  of  ultra  vires  or  fraudulent 
acts  of  the  corporation  and  directors,  and  in  general  to  bring  suits 
to  protect  the  corporate  property,  is  considered  elsewhere.^ 

§  770.  Suits  at  law  on  bonds  —  Demand  of  payment— Form  of 
action— Statute  of  limitations.  — A  suit  at  law  may  be  brought  to 
obtain  judgment  on  a  bond  of  a  corporation,  even  though  the  bond, 
with  many  other  bonds,  is  secured  by  a  mortgage.'^      Nevertheless 

r.   Toledo,   etc.   Ry.,   67   Fed.  Rep.   49  and  another  railroad  buys  all  the  stock 

(1895).  A  street-railway  company  and  of  the  former,  and  never  pays  any  div- 

a  land  company  cannot  legally  join  in  idends,  the  holder  of  the  bonds  cannot 

the  execution  and  issue  of  bonds  and  demand  stock  in  exchange  therefor  and 

mortgages  on   the   property   of   both,  maintain  a  suit  for  refusal,  especially 

even  though  the  proceeds  are  used  to  where  there  is  no  proof  that  the  stock 

pay  the  debts  of  the  latter  and  to  con-  was  of  greater  value  than  the  bonds. 

struct  the  railway  of  the  former.   But  Lisman  v.  Milwaukee,  etc.  Ry.  Co.,  161 

each    is   liable   on   the   bonds   to    the  Fed.  Rep.  472  (1908). 

extent  of  the  proportion  of  the  money  3  Lembeck  r.  Jarvis,  etc.  Co.,  69  N. 

received     by     it.     Northside     Ry.     v.  J.  Eq.  450   (1905);   aff'd,  70  N.  J.  Eq. 

Worthington,  88  Tex.  562    (1895).     A  757. 

general  creditor  of  a  consolidated  cor-  4  Carpenter  r.   Chicago,   etc.  R.   R., 

poration  cannot  attack  the  validity  of  119  N.  Y.  App.  Div.  169   (1907). 

the  bonds   of  the  corporation  on  the  5  Moseley     r.     Koffyfontein     Mines, 

ground  that  the  consolidation  was  not  Ltd.,  [1904]  2  Ch.  108. 

legal.     Louisville  T.  Co.  r.  Louisville,  c  See  §  735,  supra,  and  §  830,  iufra. 

etc.  Ry.,  84  Fed.  Rep.  539   (1898);  re-  7  The   holders    of   bonds   which    are 

versed  on  other  grounds  in  174  U.  S.  due  may  sue  upon  them,  notwithstand- 

674.  ing  they  are  secured  by  a  mortgage. 

1  New  Jersey,  etc.  Ry.  v.  Strait,  35  "The  fact  that  a  mortgage  had  been 
N.  J.  L.  322  (1872).  given   as  security   for   the  debt  with 

2  See  §  283,  supra.  Where  a  railroad  trusts  and  covenants,  which  a  court 
issues  bonds  convertible  into  stock  of  equity  would  control  and  enforce  in 
within   ten   days  after   any  dividend,  a  proper  case,  afforded  not  a  shadow 
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the  bondholder,  after  obtaining  judgment,  cannot  levy  execution 
on  the  property  covered  by  the  mortgage.  The  law  does  not  allow 
this  as  against  tlie  mortgagor,  nor  as  against  the  other  bondhold- 
ers.^ Xo  demand  of  payment  need  be  made.^  In  New  Jersey,  by 
statute,  a  mortgage  bond  or  coupon  cannot  be  sued  upon  until  after 
foreclosure  is  had.^  Where  the  trustee  enters  a  deficiency  judgment 
a  bondholder  cannot  thereafter  bring  suit  on  his  bond.'* 

The  mode  of  issuing  bonds  depends  upon  the  orders  of  the  board 
of  directors,  or  of  the  mortgage  itself.^  A  bondholder  who  buys 
prior  liens  on  the  property  does  so  for  the  benefit  of  other  bond- 
holders, who,  within  a  reasonable  time  after  they  know  of  such 
purchase,  offer  to  contribute  such  part  of  the  sum  paid  by  him  as  the 
par  value  of  the  bonds  held  by  the  contributing  bondholder  bears 
toward  all  the  bonds.^ 


of  defense.  The  bond  was  the  prin- 
cipal debt,  the  mortgage  the  inciden- 
tal security.  Remedies  peculiar  to 
each  exist,  both  in  law  and  equity,  hut 
they  do  not  clash  and  destroy  each 
other — they  co-exist."  Philadelphia, 
etc.  R.  R.  V.  Johnson,  54  Pa.  St.  127 
(1867).  A  bondholder  may  bring  suit 
at  law  on  his  bond  and  obtain  judg- 
ment without  regard  to  the  mortgage. 
Kimber  v.  Gunnell,  etc.  Co.,  126  Fed. 
Rep.  137  (1903).  The  agreement  of  a 
corporation  to  pay  a  specified  sum  of 
money,  with  the  provision  that  it 
shall  not  be  chargeable  against  a  cer- 
tain part  of  the  capital  stock,  can  be 
enforced  in  equity  only,  inasmuch  as 
an  accounting  is  involved.  Heflin,  etc. 
Co.  V.  Hilton,  124  Ala.  365  (1899). 

1  See  §  772,  infra. 

2  Shaw  V.  Bill,  95  U.  S.  10  (1877), 
where  the  corporation  was  insolvent. 
Demand  of  payment  need  not  be  made, 
alleged,  or  proved  in  an  action  on  the 
bond,  even  though  the  bond  is  payable 
at  a  certain  place,  but  the  defendant 
may  set  up  that  the  morey  was  there 
to  pay  the  bond.  Langston  v.  South 
Carolina  R.  R.,  2  S.  C.  248  (1870).  If 
Ihe  bonds  are  payable  at  the  office  of 
the  company  in  a  particular  place  and 
it  has  no  office  there,  the  demand  may 
be  made  elsewhere.  Alexander  v.  At- 
lantic, etc.  R.  R.,  67  N.  C.  198  (1872). 
See  also   §  772,  infra,   concerning  de- 


mand of  payment  of  coupons.  Where 
the  company  has  the  right  to  pay  off 
the  bonds,  it  may  do  so  and  stop 
interest  TDy  depositing  the  money  at 
the  place  stated  in  the  bond  as  the 
place  of  payment.  But  the  offer  to 
pay  must  not  be  conditioned  on  all 
the  past-due  coupons  being  also  turned 
in.  So  held  in  regard  to  municipal 
bends.  Bailey  v.  Buchanan  County,  54 
N.  Y.  Super  Ct.  237    (1887). 

3  Holmes  v.  Seashore  Electric  Ry., 
57  N.  J.  L.  16   (1894). 

4  Grant  v.  Winona,  etc.  Ry.,  85 
Minn.  422  (1902).  Where  the  trustee 
has  obtained  judgment  on  the  entire 
issue  of  bonds,  an  individual  holder  of 
bonds  cannot  sue  the  company  on  his 
bonds.  Upon  the  trustee  obtaining 
judgment  the  bonds  were  all  merged 
therein.  Laing  v.  Queen  City  Ry.,  49 
S.  W.  Rep.  136  (Tex.  1898).  The 
bonds  ran  to  the  trustee  or  bearer,  and 
the  court  construed  all  the  papers  as 
constituting  the  trustee  of  the  debt  as 
well  as  of  the  property  mortgaged. 

5  As  to  the  right  of  a  particular  of- 
ficer to  sell  them,  see  Chew  v.  Henri- 
etta, etc.  Co.,  2  Fed.  Rep.  5  (1880). 
If  valid  on  their  face,  compliance  with 
the  charter  is  presumed.  Nichols  v. 
Mase,  94  N.  Y.  160  (1883).  See  also 
ch.  XLIII,  supra. 

c  Booker  )'.  Crocker,  132  Fed.  Rep. 
7  (1904). 
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The  corporation  cannot  set  up  in  defense  to  its  bonds  that  it  was 
irregularly  incorporated,^ 

The  bund  may  be  sued  upon  as  though  it  were  a  promissory 
note.-  Bonds  secured  by  a  mortgage  are  debts  within  the  mean- 
ing of  the  New  York  statute  making  the  directors  personally  liable 
for  failure  to  file  annual  reports.^ 

The  statute  of  limitations  begins  to  run  on  a  bond  the  same  as  on 
other  agreements  to  pay  money,  but  it  is  a  matter  of  doubt  whether 
the  statute  relative  to  sealed  instruments  or  the  statute  applicable  to 
promissory  notes  applies  to  the  bonds  of  a  corporation."* 

Where  a  party  sues  to  foreclose  a  mortgage  and  fails  because  the 
mortgage  was  ultra  vires  of  the  corporation,  he  cannot  in  that  action 
recover  on  the  bonds.^  A  decree  at  the  instance  of  a  corporation  de- 
claring void  a  trust  agreement  is  not  a  bar  to  a  holder  of  one  of  the 
bonds,  secured  thereby,  collecting  his  bonds.^  Bonds  of  an  insolvent 
corporation  become  due  on  its  dissolution,  and  accordingly  the  stock- 
holders' statutory  liability  thereon  commences  at  that  date."^ 

§  7  7 1.  Coupons  and  interest  on  bonds— Negotiability  of  coupons — 
Participation  in  foreclosure  —  Interest  on  overdue  bonds  and  cou- 
pons—Purchase of  coupons  ivhen  presented  for  payment.  — ^e^rXj 
all  bonds  of  corporations  have  attached  to  them  coupons,  repre- 
senting the  semi-annual  or  annual  interest  on  the  bonds  themselves. 
These  coupons  are  usually  in  the  form  of  promissory  notes  payable 
to  the  bearer.  They  are  generally  signed  by  the  engraved  signature 
of  the  treasurer  of  the  company.^ 

Coupons  may  be  detached  from  the  bond  and  sold  like  promis- 

1  §637,  supra.  Le  Fevre,  27  Pa.  St.  413  (1856).     See 

2  A  corporation  bond   maj^  be  sued    also  §  761,  supra. 

and  declared  upon  as  though  it  were  3  Morgan  r.  Hedstrom,  164  N.  Y.  224 

a  bill  of  exchange  or  promissory  note.  (1900). 

Ide  t\  Passumpsic,  etc.  R.  R.,  32  Vt.  4  See    §  772,   infra,   as   to  coupons; 

297    (1859).     A  railway  bond  payable  and  §846,  i7ifra. 

to  bearer  may  be  sued   upon   in   as-  5  Dudley   r.    Congregation,    etc.    St. 

sumpsit  and  set  forth  as  a  "bond."    It  Frances,  138  N.  Y.  451    (1893). 

may    be    joined    with    the    common  c  National  Salt  Co.  r.  Ingraham,  143 

counts  in  indebitatus  assumpsit.     Ide  Fed.  Rep.  805   (1906). 

V.  Passumpsic,  etc.  R.  R.,  32  Vt.  297  7  Ramsden    r.    Knowles,    151    Fed. 

(1859).     The  hclder  of  bonds  payable  Rep.  718  (190G).  See  also  §  642,  supra. 

to  bearer  is  an  original  payee  and  not  s  A   lithographed   signature   on   the 

an  assignee  merely.    Rutten  v.  Union  coupons   is   good.     McKee   r.   Vernon 

Pac.    Ry.,    17    Fed.    Rep.    480    (1883).  County,   3  Dill.   210    (1874);    s.  c.   16 

For  the  form  of  complaint  on  a  rail-  Fed.  Cas.  188.    Coupons  of  bonds  may 

road  bond,  see  Miller  r.  New  York,  etc.  be  signed  by  a  printed  fac-simile  of  a 

R.  R.,   8   Abb.   Pr.   431    (1859).     The  corporate  officer's   autograph  adopted 

holder    of    the    bond    may    of    course  by  the  corporation   for  that  purpose, 

sue  upon  it  in  his  own  name.    Carr  v.  though    not   expressly   authorized    by 
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sorj  notes.     Tliej  are  negotiable,  and  a  hona  fide  purchaser  of  them 
is  protected.^      The  holder  need  not  prove  his  title.^     But  if  the 


statute.    Pennington  v.  Baelir,  48  Cal. 
565   (1874). 

1  Fox    V.   Hartford,   etc.   R.    R.,    70 
Conn.    1     (1897);     Commonwealth    v. 
Chesapeake,  etc.  Co.,  32  Md.  501,  547 
(1870);   Spooner  v.  Holmes,  102  Mass. 
503    (1869),   where   the    coupons   had 
been  stolen;  Connecticut,  etc.  Ins.  Co. 
t'.    Cleveland,    etc.   R.   R.,   41    Barb.    9 
(1863);    aff'd,   4    T.   &   C.    251,   where 
a    guaranty    of    the   coupon   was    en- 
forced; Haven  v.  Grand  Junction,  etc. 
Co.,  109  Mass.  88   (1871),  the  coupons 
being    payable    to    bearer;    Miller    v. 
Rutland,  etc.  R.  R.,  40  Vt.  399   (1867). 
To  same  effect,  and  holding  that  de- 
tached coupons  create  a  distinct  obli- 
gation, National  Exch.  Bank  v.  Hart- 
ford, etc.    R.   R.,   8  R.   I.   375    (186G). 
See  also  Arents  v.  Commonwealth,  IS 
Graft.     (Va.)     750     (1868);     Clark    v. 
Iowa  City,  20  Wall.  583   (1874);  Wal- 
nut V.   Wade,   103   U.   S.   683    (1880); 
Thomson  v.  Lee  County,  3  Wall.   327 
(1865);   Aurora  City  v.   West,  7  Wall. 
82  105  (1868);  Morris  Canal,  etc.  Co. 
V.    Fisher,    9    N.    J.    Eq.    699     (1855). 
That  coupons  are  negotiable,  see  also 
Chesapeake,  etc.  Canal  Co.  v.  Blair,  45 
Md.    102    (1876),    where    bonds    were 
lost  and  representatives  thereof  were 
issued  by  the  company  to  the  owner. 
Cicero  r.  Clifford,  53  Ind.  191   (1876), 
a   municipal   bond   coupon   case;    Gil- 
bough  V.  Norfolk,  etc.  R.  R.,  1  Hughes, 
410    (1877);    s.  c,   10   Fed.    Cas.    354, 
holding  that  a  hona  fide  purchaser  of 
stolen    bonds    might   enforce   coupons 
not  yet  due,  but  not  the  overdue  cou- 
pons.   See  also  Dillon,  Mun.  Corp.,  for 
many    cases    relative    to    coupons   on 
municipal  bonds.   The  purchaser  from 
a    hona   fide    purchaser   is    protected; 
even    though   the    former   was   not   a 
hona  fide  purchaser   himself.     Grand 
Rapids,  etc.  R.  R.  v.  Sanders,  54  How. 
Pr.  214  (1877) ;  rev'd  on  another  point 
in   17   Hun,  552;    Miller  v.   Berlin,   13 
Blatchf.  245  (1876) ;  s.  c,  17  Fed.  Cas. 
306;   Northampton  Nat.  Bank  v.  Kid- 


der,   106  N.  Y.  221    (1887).     Coupons 
are    negotiable    without    indorsement, 
and  title  passes  by  delivery.    Johnson 
V.    Stark    County,    24    111.    75    (1860). 
Where   overdue   coupons   from   bonds 
stolen  before  maturity   are  sued  for, 
the  holder  must  prove  that  he,  or  a 
hona  fide  purchaser  prior  to  him,  pur- 
chased the  coupons   before  maturity. 
Hinckley  v.  Merchants'  Nat.  Bank,  131 
Mass.  147    (1881).     Payment  of  inter- 
est coupons  on   bonds   cannot   be   re- 
fused   on    the    ground    that    certain 
forged  bonds  are  in  circulation.  Wood 
V.  Consolidated,  etc.  Co.,  36  Fed.  Rep. 
538  (1888).     The  numbers  on  coupons 
do    not    destroy    their    negotiability. 
Evertson  v.  Newport  Nat.  Bank,  66  N. 
Y.   14    (1876).     "Coupons,  where  pay- 
able to  bearer,  ai'e  promissory  notes 
negotiable  by  the  law  merchant,  and 
]>ossess   all  the   attributes    of   promis- 
sory notes."     Cooper  v.  Thompson,  13 
Blatchf.  434   (1876);  s.  c,  6  Fed.  Cas. 
491.    A  coupon  may  be  enforced,  even 
though  the  bond  itself  has  been  paid. 
New,  etc.  Co.  v.  Price,  50  S.  W.  Rep. 
963    (Ky.    1899).     Coupons   are  nego- 
tiable, even  though  the  trust  deed  se- 
curing them  provides  for  a  waiver  of 
default  in  and  postponed  payment  of 
such  coupons,  inasmuch  as  such  pro- 
visions merely  control  any  procedure 
under   the   trust    deed    for    enforcing 
payment.     Neither  is  negotiability  de- 
stroyed by  a  provision  that  the  mem- 
bers of  the  unincorporated  joint  stock 
association    shall    not    be    personally 
liable.    Hibbs  i\  Brown,  190  N.  Y.  167 
(1907),  a  minority  of  the  court  hold- 
ing also  that  the  provision  exempting 
the  stockholders  from  personal  liabil- 
ity is  void. 

2  The  holder  of  coupons  suing  there- 
on need  not  prove  the  origin  of  his 
title.  He  sues  as  holder  and  not  as 
assignee.  McCoy  v.  Washington 
County,  3  Wall.  Jr.  381  (1862);  s.  c, 
15  Fed.  Cas.  1341.  A  possession  of 
uncanceled  coupons,  detached  from  ne- 
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bonds  are  not  negotiable  the  coupons  are  not,  even  though  the  latter 
are  negotiable  in  form.'  If  the  coupon  docs  not  run  to  order  or 
bearer,  it  is  not  negotiable.-  Coupons  resemble  promissory  notes, 
and  a  jjurchaser  of  the  coupon  after  it  becomes  due  is  not  a  bona  fide 
purchaser."*  A  purchaser  of  overdue  coupons  is  not  bound  by  a 
general  undertanding  between  his  vendor  and  the  company  that  the 
coupons  would  not  be  presented  for  payment  until  it  was  convenient 
for  the  coni})any  to  pay."* 

Coupons  stand  upon  the  same  footing  as  the  bond  in  regard  to 
the  terms  of  the  bond.^''  A  provision  in  the  bond  that  it  and  the 
coupons  shall  be  redeemable  within  a  certain  time  follows  the  cou- 
pons, although  the  latter  are  detached,  the  coupons  being  still  held 
by  the  bondholder.^ 


gotiable  bonds,  is  prima  facie  evidence 
of  title  with  all  the  rights  of  a  pur- 
chaser. Duncan  v.  Mobile,  etc.  R.  R., 
3  Woods,  567  (1877) ;  s.  c,  8  Fed.  Cas. 
19;  aff'd,  96  U.  S.  659.  A  person  suing 
on  coupons  may  allege  that  he  is  the 
owner  and  holder  and  need  not  allege 
that  hie  is  the  owner  for  value.  New, 
etc.  Co.  V.  Price,  50  S.  W.  Rep.  963 
(Ky.  1899). 

1  McClelland  i\  Norfolk,  etc.  R.  R., 
110  N.  Y.  469  (1888),  holding  that 
under  a  mortgage  power  the  majority 
of  the  bondholders  might  extend  the 
time  of  payment  of  the  coupons.  But 
see  Manning  v.  Norfolk,  etc.  R.  R., 
29  Fed.  Rep.  838   (1887). 

2  In  Myers  v.  York,  etc.  R.  R.,  43 
Me.  232  (1857),  and  Jackson  r.  York, 
etc.'  R.  R.,  48  Me.  147  (1858),  the 
court  held  that  a  coupon  worded,  the 
company  "will  pay  thirty  dollars  on 
this  coupon,"  is  not  negotiable,  it  not 
being  to  bearer  or  order,  though  taken 
from  a  negotiable  bond.  But  a  cimilar 
coupon  attached  to  a  municipal  bond 
was  held  to  be  negotiable  in  Smith  v. 
Clark  County,  54  Mo.  58  (1873),  and 
in  McCoy  v.  Washington  County,  3 
Wall.  Jr.  381  (1862);  s.  c,  15  Fed. 
Cas.  1341,  a  municipal-bond  case, 
where  the  court  said  that  the  coupon 
took  its  negotiability  from  the  bond. 
In  Wright  r.  Ohio,  etc.  R.  R.,  1  Dis- 
ney (Ohio),  4G5  (1857),  the  court 
held  that  coupons  worded  as  "war- 
rants for  thirty-five  dollars  .  .  .  pay- 


able in  New  York  on  the  first  day 
of,"  etc.,  were  not  negotiable.  Cou- 
pons are  not  negotiable  if  they  are 
not  payable  to  bearer  nor  to  any  one's 
order.  Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14  (1876).  See  also 
Clarke  v.  Janesville,  1  Biss.  98  (1856) ; 
s.  c,  5  Fed.  Cas.  962,  holding  a  mu- 
nicipal-bond coupon  not  negotiable. 

3  Arents  v.  Commonwealth,  18  Gratt. 
(Va.)  750  (1868),  holding  also  that  a 
guaranty  of  the  coupon  passes  to  any 
holder.  Where  railroad-bond  coupons 
are  stolen  and  are  purchased  after 
they  become  due,  the  purchaser  is  not 
protected.  Wylie  v.  Speyer,  62  How. 
Pr.  107  (1881).  A  contract  to  sell  rail- 
road bonds  implies  that  the  unpaid 
coupons  are  included,  where  the  in- 
tent of  the  parties  was  to  practically 
give  title  to  a  railroad  free  from  all 
debts.  Another  purchaser  of  the  cou- 
pons with  notice  is  not  protected. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
R.  R.,  58  Fed.  Rep.  639  (1893).  Where 
a  person  sells  coupon  bonds  on  a  con- 
tract, by  which  he  is  entitled  to  the 
bonds  on  the  payment  of  a  certain 
sum,  the  coupons  which  accrue  in  the 
meantime  belong  to  the  vendee.  Fox 
r.  Hartford,  etc.  R.  R.,  70  Conn.  1 
(1897). 

4  Fox    V.    Hartford,    etc.    R.    R.,    70 
Conn.  1   (1897). 

r>  Guilford   r.   Minneapolis,   etc.   Ry., 
48  Minn.  560  (1891). 

0  And  a  tender  stops  the  interest  ou 
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The  coupon,  although  detached  from  the  bond,  is  secured  by  the 
mortgage.^  But  coupons  detached  from  the  bond  before  the  bond 
is  certified  by  the  trustee  as  required  by  its  terms  are  not  entitled 
to  the  benefit  of  the  mortgage.-  After  a  coupon  has  been  detached 
it  is  no  longer  subject  to  conditions  contained  in  the  bond  or  mort- 
gage.^ Although  the  coupons  participate  ratably  in  any  mortgage 
which  secures  the  bonds,  yet  they  are  not  entitled  to  any  priority 
in  payment  over  the  bonds  when  a  foreclosure  takes  place.'* 

the    coupons.      Bailey    v.    Buclianan  3  Haskins  v.  Albany,  etc.  Co.,  74  N. 

County,  115  N.  Y.  297   (1889),  holding  Y.  App.  Div.  31   (1902). 

also    that    detacned    coupons    in    the  4  Miller  v.  Rutland,  etc.   R.   R.,   40 

hands  of  the  holders  of  the  bonds  are  Vt.  399   (1867) ;  Re  Sewall,  38  Vt.  364 

mere  incidents  of  the  latter,  and  may  (1865).     Even   though   by   the   mort- 

be  redeemed  if  the  bonds  may  be,  gage  no  preference  is  given  to  inter- 

1  Miller  v.  Rutland,  etc.  R.  R.,  40  Vt.  est  on  foreclosure,  yet  there  may  be 

399  (1867);  Sewall  v.  Brainerd,  38  Vt.  a  preference  for  interest  not  paid  on 

364  (1865) ;  Stevens  v.  New  York,  etc.  some  bonds  while  interest  on  the  other 

R.  R.,   13  Blatchf.  412    (1876);    s.  c,  bonds  was  paid.     Real  Estate  T.  Co. 

23  Fed.  Cas.   22,  giving  a  priority  in  v.   Union   T.  Co.,   102  Md.  41    (1905). 

payment    to    the    coupons.     Although  The  coupons  are  not  entitled  to  any 

the   coupons   are   detached    from   the  priority  of  payment  over  the  bonds  on 

bond,  yet  they  are  protected  by  the  a   distribution   of   the   funds   after   a 

mortgage  and   secured  by  it.     Union  foreclosure.      Duncan   v.   Mobile,    etc. 

Trust  Co.  V.  Monticello,  etc.  R.  R.,  G3  R.  R.,  3  Woods,  567    (1877);    s.  c,  8 

N.  Y.  311    (1875).     The  coupons  are  Fed.  Cas.  19;   aff'd,  96  U.  S.  659.     Cf. 

secured  by  the  mortgage  equally  with  Stevens  v.  New  York,  etc.  R.  R.,   13 

the  bonds.    Long  Island  T.  Co.  r.  Long  Blatchf.    412    (1876);    s.    c,    23    Fed 


Island,  etc.  R.  R.,  85  N.  Y.  App.  Div. 
36   (1903);   aff'd,  178  N.  Y.  588. 


Cas.  22.    The  interest  has  no  priority 
over  the  principal  in  the  distribution 


2  Holland    Trust    Co.    r.    Thomson-  upon  foreclosure,  even  though  the  in- 

Houston  El.  Co.,  170  N.  Y.  68  (1902),  terest  on  some  bonds  had  been  paid 

aff'g  62  App.  Div.  299.     Coupons  that  while  the  interest  on  others  had  not 

become   due   before    the   mortgage   is  been.     M'Tighe  v.  Keystone,  etc.  Co., 

executed    and    before    the    bonds    are  99  Fed.  Rep.  134  (1900).    The  accept- 

issued  do  not  share  in  the  security  of  ance  of  funded  interest  bonds  for  over- 

the  mortgage,  even  though  such  cou-  due  coupons  does  not  waive  the  mort- 

pons    were    detached    and    sold,    and  gage   security.     It   is    a   change   and 

even  though  in  the  hands  of  hona  fide  extension  of  the  debt,  but  not  of  the 

purchasers    they    might    be    collected  security.     Gibert  v.  Washington,  etc. 

by   suit.     So   also  as   to  coupons   de-  R.    R.,    33    Graft.    (Va.)    586    (1880). 

tached  before  the  mortgage  was  exe-  See  §  765,  supra.    The  court  may,  with 

cuted    and    the    bonds    aelivered,    al-  the  consent  of  the  interested  parties, 

though     becoming     due     afterwards,  authorize   the   receiver   to    issue   cer- 

Holland  Trust  Co.   v.  Thomson-Hous-  tificates  extending  the  unpaid  coupons 

ton,  etc.  Co.,  62  N.  Y.  App.  Div.  299  without  invalidating  the  lien  cf  the 

(1901).     Coupons   detached   and   sold  coupons.     Skiddy  v.  Atlantic,  etc.  R. 

before  the  bonds  are  issued  may  not  R.,  3  Hughes,  320,  341    (1879);   s.  c, 

be  entitled  to  the  security  of  the  mort-  22   Fed.   Cas.   274.     No   preference   is 

gage.     Klein   r.  East  River,  etc.  Co.,  given  to  the  coupons.    Dunham  r.  Cin- 

182  N    Y    27  (1905).  cinnati,  etc.  Ry.,  1  Wall.  254    (1863). 
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When  coupons  are  presented  for  payment  and  are  cashed,  they 
are  held  to  be  canceled  so  far  as  the  bonds  and  other  coupons  are 
concerned.^  Even  though  a  third  person  was  buying  them  instead 
of  the  company  paying  them,  the  bondholders  may  insist  on  their 
mortgage  lien  free  from  these  purchased  coupons,  unless  the  party 
presenting  the  coupons  knew  that  he  was  selling  them.  The  rea- 
son is  that  it  takes  two  parties  to  make  a  sale,  and  moreover  the  cou- 
pon holders  might  have  preferred  to  foreclose  rather  than  to  sell.- 


As  to  distribution,  see  also  §  881, 
infra.  Where  a  corporation  issues  de- 
bentures secured  by  a  deixisit  of  mort- 
gages with  coupons,  and  the  coupons 
are  to  be  and  are  actually  delivered 
to  the  corporation  as  they  become  due, 
and  the  corporation  fails,  and  the  de- 
pository forecloses  the  mortgage,  not 
knowing  that  the  coupons  on  the 
mortgage  had  not  been  paid,  the  holder 
of  such  coupons  cannot  claim  an  inter- 
est in  the  property  which  has  been 
bought  in  by  the  depository.  State 
Finance  Co.  v.  Commonwealth,  etc. 
Co.,  69  Minn.  219  (1897).  Where  past- 
due  coupons  are,  by  the  terms  of  the 
mortgage,  entitled  to  payment  before 
the  bonds  themselves,  the  holders  of 
such  coupons  may  intervene  in  the 
foreclosure  suit,  and,  if  they  do  so 
in  time,  may  compel  the  purchaser 
at  the  sale  to  pay  them  in  cash,  where 
such  purchaser  made  payment  in 
bonds.  Holland  Trust  Co.  v.  Thomson- 
Houston  Elec.  Co.,  9  N.  Y.  App.  Div. 
473  (1896);  aff'd,  153  N.  Y.  645.  See 
also  Low  r.  Blackford,  87  Fed.  Rep. 
392    (1898). 

1  United,  etc.  Co.  v.  Farmers'  L.  & 
T.  Co.,  11  Colo.  App.  225   (1898). 

2  Quoted  and  approved  in  Farmers' 
L.  &  T.  Co.  V.  Iowa  Water  Co.,  78 
Fed.  Rep.  881  (1897).  Also  in  Baker 
V.  Meloy,  95  Md.  1  (1902),  the  court 
saying:  "This  embodies  a  proposition 
that  is  sustained  by  authority,  and 
which,  in  the  absence  of  authority,  ad- 
dresses itself  most  strongly  to  reason 
and  the  common  understanding."  In 
Cameron  f.  Tome.  04  Md.  507  (1885), 
the  court  stated  the  law  as  follows: 
"That    as    against    bondholders    who 


presented  their  coupons  for  payment 
and  not  for  sale,  and  who  had  the 
right  to  assume  that  they  were  paid 
and  extinguished,  a  person  who  ad- 
vances the  money  to  take  them  up, 
under  an  undisclosed  agreement  with 
the  company  that  the  coupons  should 
be  delivered  to  him  uncanceled  as  se- 
curity for  his  advances,  is  not  en- 
titled to  an  equal  priority  in  the  lien, 
or  the  proceeds  of  the  mortgage  by 
which  the  coupons  are  secured."  Cou- 
pons presented  and  paid  cannot  after- 
wards participate.  It  takes  two  to 
make  a  sale.  Morton,  etc.  Co.  v.  Home, 
etc.  Co.,  66  N.  J.  Eq.  106  (1904). 
Where  the  corporation  pays  to  its  fis- 
cal agent  the  money  necessary  to  pay 
coupons,  but  the  agent  uses  it  for 
other  purposes,  and  subsequently 
takes  up  the  coupons,  the  mortgage 
does  not  secure  such  coupons.  Farm- 
ers' L.  &  T.  Co.  r.  New  England,  etc. 
Co.,  137  Fed.  Rep.  729  (1905).  Cou- 
pons which  were  supposed  to  be  paid 
cannot  be  enforced  as  having  been 
bought.  Venner  v.  Farmers'  L.  & 
T.  Co.,  90  Fed.  Rep.  348  (1898).  Al- 
though the  president  and  manager  of 
the  corporation  claims  that  when  he 
paid  coupons  he  did  so  from  his  per- 
sonal funds  and  for  the.  purpose  of 
holding  the  coupons  as  unpaid  and 
as  a  lien,  yet  where  the  parties  pre- 
senting the  coupons  supposed  that 
they  were  paid,  and  the  directors 
knew  nothing  to  the  contrary,  the  cou- 
pons cannot  be  enforced  by  the  presi- 
dent. Lloyd  V.  Wagner,  93  Ky.  644 
(1893).  In  Commonwealth  r.  Chesa- 
peake, etc.  Co.,  32  Md.  501  (1S70),  the 
court   held    that   persons   "taking   up 
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A   person  who   sells   bonds   with   a   representation   that   past-due 
coupons  have  been  paid  may  be  compelled  to  deliver  up  such  cou- 

and  holding"   coupons  as  they  came    Where    bondholders    are    entitled    to 
due  under  agreement  with  the  direct-    participate  in  a  reorganization  on  a 
ors,  whose  authority  was  only  to  ob-    certain    basis,    a    person    purchasing 
tain  a  loan  and  pay  the  coupons,  can-    coupons  under  an  agreement  with  the 
not  claim  that  the  coupons  are  still    company  when  they  become  due  may 
unpaid.      In    the   case    of   Duncan    v.    be    shut    out    of    the    reorganization. 
Mobile     etc.    R.    R.,     3    Woods,     567     Child   r.   New    York,    etc.   R.   R.,    129 
(1877)';    s.   c,   8   Fed.   Cas.   19;    aff'd,    Mass.    170    (1880).      In    Hand   v.   Sa- 
96   U.   S.   659,   the  court  allowed   the    vannah,    etc.    R.    R.,    17     S.    C.    219 
purchaser   of   coupons   to   participate     (1881),    the    court    held    that   uncan- 
in    the    assets,     although    purchased    celed  coupons  having  been  taken  up 
when   they  came   due  and   were   pre-    by  parties  who  advanced  the  money 
sented  for  payment,  where  the  own-    to    an    embarrassed    coriwration    for 
ers  presenting  them  knew  that  they    that   purpose,   although   marked   paid 
were  purchased  instead  of  being  paid,    in  the  company's  books,  these  parties 
and  did  not  object,  the  court  saying    have  an  equity  to  claim  for  their  cou- 
that  the  rule  was  that  "there  was  no    pons   the    benefit    of   the    lien    which 
purchase  unless  there  was  an  intent    originally   secured   them.     The  court 
on  the  part  of  the  original  holder  to    also  said  that  the  recognition  of  this 
sell;"  but  in  this  case  there  was  such    equity  may  be  required  at  the  hands 
intent.    Where  coupons  are  presented    of  persons  seeking  the  equitable  pow- 
at  the  place  of  payment,  and  money    ers   of   the   court   to   enable   them  to 
is   paid   for  them,  such  coupons  can-    contest  the  liability  of  the  company 
not    participate    in    the    security    as    to  pay  these  coupons.    When  the  par- 
against  bondholders  who  supposed  the    ties   practically   know   that   the   com- 
coupons   were  so   paid   and   canceled,    pany  is  not  paying  out  its  money  for 
This  is  the  rule  even  though,  instead    the  coupons,  the  sale  is  sustained  and 
of  being  paid,  the  coupons  were  pur-    the  coupons  are  enforceable.    Ketcham 
chased  by  an  outside  party  when  they    v.  Duncan,  96  U.  S.  659    (1877).     But 
were  received  at  the  place  of  payment,    where    the    parties    presenting    them 
Union    Trust    Co.    v.   Monticello,    etc.    know  nothing  about  this,    they  may 
Ry.,   63  N.  Y.  311    (1875);    Martin   v.    exclude   these    from    participating    in 
Citizens'     Trust    Co.,    94    Tenn.    176    the  assets   until   they  are   first  paid, 
(1894).    Coupons  cashed  by  the  mort-    South  Covington,  etc.  Ry.  v.  Gest,  b4 
gagor  are  paid  as  against  the  bond-    Fed.  Rep.  628   (1888).     Railroad  cou- 
holders,   although  actually  purchased    pons  which   are  paid   and   so   under- 
by  an  outside  party  instead  of  being    stood  cannot  afterwards  be  enforced 
paid.    Bockes  v.  Hathorn,  20  Hun,  503    as  having  been  merely  assigned.    Hol- 
(1880).     A   purchase   of   coupons   by    lister  i;.  Stewart,  111  N.  Y.  644  (1889). 
a  syndicate  is  not  payment  and  can-    It   is   a   question   of   fact   whether   a 
cellation    of    them    by    the   company,    taking  up  of  overdue  coupons  was  in- 
Claflin  V.  South  Carolina  R.  R.,  8  Fed.    tended  as  a  cancellation  of  them  or 
Rep.  118    (1880),     A  person  who  ad-    only  a  transfer  of  interest.     Wood  v. 
vances   money  to  the  corporation   to    Guarantee,    etc.    Co.,    128    U.    S.    416 
pay    coupons    cannot   claim   that   the     (1888).     Where  a  person  pays  corpo- 
coupons  are  a  lien   under   the   mort-    rate  bond  coupons  as  they  become  due, 
gage  unless  the  bondholders  consent-    and  takes  a  note  of  the  corporation  in 
ed.     Fidelity,  etc.  Co.  v.  West  Penn-    payment,  the  coupons  no  longer  exist 
sylvania  R.  R.,  138  Pa.  St.  494  (1891).    as  a  corporate  liability.     The  person 
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pons.^  \\Ticre  ca  trustee  or  agent  with  whom  bonds  are  deposited 
issues  his  certificate  to  the  effect  that  he  holds  bonds  specified  in 
such  certificate  to  be  delivered  to  a  person  specified  in  such  certifi- 
cate, all  coupons  on  such  bonds  belong  to  the  person  named  in  the 
certificate,  although  the  certificate  itself  is  not  actually  delivered 
until  several  years  after  the  date  of  the  certificate.-  The  pledgee 
of  bonds  may  collect  the  coupons  thereon  as  they  become  due.^ 
Money  deposited  to  pay  coupons  cannot  be  attached  as  belonging 
to  the  company.'*  But  the  trustee  of  a  mortgage  with  whom  money 
is  deposited  by  the  corporation  to  pay  the  interest  may  return  to 
the  corporation  any  balance  which  it  has  for  coupons  not  yet  pre- 
sented for  payment.  The  trustee  is  merely  the  agent  of  the  cor- 
poration in  this  respect  and  there  is  no  irrevocable  trust  as  to  such 
funds  in  favor  of  the  coupon  holders.^ 

cannot  claim   that   he   is   secured   by        i  And   his   wife   may  also   be   com- 
the  mortgage  which  secured  the  cou-  pelled  so  to  do.     Chicago,  etc.  Ry.  v. 
pons.      South    Covington,    etc.    Ry.   v.  Turner,  79  Mich.   133    (i889). 
Gest,   34  Fed.  Rep.   628    (1888).     But        2  If   such   coupons   have   been   can- 
where,  in  order  to  maintain  the  credit  celed  and  returned  to  tlie  corporation 
of  a  company,  a  director,  upon  pres-  issuing  the  bonds,  and  the  trustee  is 
entation  of  its  coupons  for  payment,  held  liable  for  such  coupons,  the  trus- 
pays  out   his   own   money   and   takes  tee  may  hold  the  corporation   liable, 
the   coupons,   he    may    enforce    them,  Kelly  v.  Forty-second   Street,   etc.   R. 
there  being  sufficient  assets  to  pay  all  R.,  37  N.  Y.  App.  Div.  500   (1899). 
other  creditors  first.    Haven  v.  Grand        3  The    pledgees    of    bonds    have    a 
Junction,     etc.     Co.,     109     Mass.     88  right  to  collect  the  coupons,  although 
(1871).      Where   a    parent   company,  the    debt    which    is    secured    by    the 
owning    the    stock    of    branch    com-  bonds  is  not  yet  due.     Such  a  pledgee 
panies,  passes  into  a  receiver's  hands,  may    also    start    foreclosure    proceed- 
coupons  paid  by  the  receiver  on  bonds  ings  the  same  as  the  full  owner.    "He 
issued  by  the  branch  road  rank  next  only  differed  from  an  absolute  owner 
after  the  bonds  and  other  coupons  are  in  this:  that  he  was  bound  to  account 
paid.     Phinizy  v.  Augusta,  etc.  R.  R.,  for    any    surplus    received    from    the 
62  Fed.  Rep.  771    (1804).     Where  on  bonds   and   coupons,    over   and   above 
the  sale  of  bonds  sufficient  is  deducted  what  was  necessary  to  the  payment 
from   the  price  to  pay  the  first  cou-  of  his  debt."    Warner  v.  Rising  Fawn 
pons,  and  is  left  with  the  vendee  for  Iron  Co.,  3  Woods,  514   (1878);   s.  c, 
that   purpose,  such  coupons  are  con-  29    Fed.    Cas.    261.      See    also    §  468, 
sidered  paid.     Farmers'   L.  &   T.   Co.  sup7-a. 

r.  Oregon,  etc.  R.  R.,  67  Fed.  Rep.  404        i  Rogers  Locomotive,  etc.  Works  r. 

(1895).     As   to  the  purchase  of  cou-  Kelley,  88  N.  Y.  234    (1882),  aff'g  19 

pons,   compare  Atlantic  Trust  Co.   r.  Hun,   399.     Money  paid   to  a  trustee 

Kinderhook,  etc.  Ry.,   17   N.  Y.  App.  with  which  to  pay  coupons  cannot  be 

Div.  212   (1897).     Where  the  coupons  attached  by  a  general  creditor.     Hol- 

are  cashed   by   a   bank  and   punched  land  Trust  Co.  v.  Sutherland,  177  N. 

as  being  paid,  the  bank  cannot  after-  Y.  327   (1904). 

■wards    claim    that   they   are   still   se-        5  Staten   Island,  etc.  Club  r.  Farm- 
cured   by   mortgage.      United   Water-  ers'  L.  &  T.  Co.,  41  N.  Y.  App.  Div. 
works  Co.   V.   Farmers'   L.  &  T.   Co.,  321    (1899). 
82  Fed.  Rep.  144  (1897). 
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It  is  well  settled  that  bouds  bear  interest  after  they  become  due, 
unless  the  corporation  has  the  money  ready  for  payment  at  the 
time  and  place  of  payment  and  continues  to  keep  the  money  there 
for  that  purpose.^  There  is  some  doubt  as  to  whether  the  coupons 
bear  interest  from  the  time  when  they  become  due,  where  no  presen- 
tation or  demand  of  payment  has  been  made.^     Certainly  the  com- 

1  Interest  at  the  legal  rate  as  fixed  able  and  willing  to  pay  them,  even 
by  statute  runs  on  bonds  after  their  though  it  did  not  set  aside  a  specific 
maturity,  and  commences  to  run  on  sum  for  that  purpose,  the  money  being 
bonds  and  coupons  from  the  time 
they  fall  due,  even  though  no  demand 
of  payment  is  made;  but  of  course 
the  company  may  show  that  the 
money  was  there  to  pay  with.  Langs- 
ton  V.  South  Carolina  R.  R.,  2  S.  C. 
248  (1870).  Where  the  company  does 
not  deposit  the  money  for  the  pay- 
ment of  the  bonds  at  the  time  and 
place  of  payment,  it  is  liable  for  in- 
terest up  to  the  time  when  payment 
is  actually  made.  Publication  of  a 
notice  in  a  newspaper  is  not  sufficient    legal   rate.     Pruyn  v.   Milwaukee,   18 


in  its  general  account.  Emlen  r.  Le- 
high, etc.  Co.,  47  Pa.  St.  76  (1864).  In 
a  foreclosure  of  a  mortgage  securing 
bonds,  interest  on  the  bonds  is  figured 
to  the  commencement  of  the  foreclos- 
ure suit  where  the  assets  are  not  suf- 
ficient to  pay  the  debts.  Gillett  v. 
Chicago  Title  &  T.  Co.,  82  N.  E.  Rep. 
891  (111.  1907).  Municipal  bonds 
after  maturity  bear  interest  at  the 
rate  which  they  bore  before  maturity, 
even   though   it   is   in   excess   of   the 


to  stop  interest  unless  the  bondholders 
actually  receive  such  notice.  A  cir- 
cular stating  that  a  higher  rate  of 
interest  will  be  paid  if  the  bonds  are 
not  presented  for  payment  is  binding 
on  a  corporation.  Kelley  v.  Phenix 
Nat.   Bank,   17   N.   Y.   App.   Div.    496 


Wis.  367  (1864).  The  principal  bears 
interest  unless  the  company  is  ready 
to  pay  and  gives  notice.  Price  v.  Great 
Western,  etc.  Ry.,  16  M.  &  W.  244 
(1847).  See  also  Ohio  v.  Frank,  103 
U.  S.  697  (1880);  Brewster  v.  Wake- 
field, 22  How.  118   (1859).     The  inter- 


(1897).  Simple  interest  at  the  legal  est  on  the  bonds  after  maturity  is  the 
rate  is  recoverable  on  the  principal  of  same  as  that  before  maturity.  Beck- 
the  bonds  after  they  become  due,  "not    with  v.  Hartford,  etc.  R.  R.,  29  Conn. 


upon  and  by  virtue  of  the  original 
contract,  but  as  damages  for  the  de- 
tention of  money  due."  Ashuelot  R. 
R.  V.  Elliot,  57  N.  H.  397,  437  (1874) ; 
s.  c,  58  N.  H.  451.  Langston  v.  South 
Carolina  R.  R.,  2  S.  C.  248  (1870); 
Commonwealth  v.  Chesapeake,  etc. 
Co.,  32  Md.  501,  551  (1870).  Interest 
is  allowed  on  the  bonds  after  they 
are  declared  due.  Welsh  v.  St.  Paul, 
etc.  R.  R.,   25  Minn.  314    (1878).     If 


268  (1860);  Cromwell  v.  Sac  County, 
96  U.  S.  51  (1877).  Interest  continues 
on  the  bonds  from  the  time  of  fore- 
closure at  the  rate  specified  in  the 
bond,  although  different  from  the 
statutory  rate.  Jackson,  etc.  Co.  v. 
Burlington,  etc.  R.  R.,  29  Fed.  Rep. 
474  (1887).  Interest  is  allowed  up 
to  the  date  of  distribution.  Re  Lon- 
don, etc.  Co.,  L.  R.  [1892]  1  Ch.  639. 
2  Coupons    bear    interest    from    the 


bonds  are  redeemable  and  are  called  date  of  their  maturity,  even  though 

by  the  company,  which,   however,   is  not  presented   for   payment,   if  there 

unable  to  pay  them,  they  continue  to  was  no  money  on  deposit  to  pay  them, 

bear   interest.     Gordillo  v.  Weguelin,  Parsons  v.  Utica,  etc.  Co.,  66  Atl.  Rep. 

L.  R.  5  Ch.  D.  287   (1877).    Bonds  do  1024     (Conn.    1907).      Interest    is    al- 

not  bear   interest  after   they  become  lowed   on   overdue  coupons   from   the 

due  and  no  demand   is  made,  where  time    they    are    detached    from    the 

the  company  proves  that  it  was  ready,  bonds  and  are  sold.     Long  Island  T. 
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pany  is  not  obliged  to  pay  interest  on  the  coupons  if  it  can  show 
that  it  was  ready  and  willing  to  pay  the  coupons,  if  they  had  been 

Co.  V.  Long  Island,  etc.  R.  R.,  85  N.    New    York    it   is   held    that    coupons 
Y.  App.  Div.  36    (1903);   aff'd,  178  N.    which    remain    in    the    hands    of    the 
Y.   588.     Coupons  bear  interest  from    holder  of  the  bonds,  whether  attached 
their  maturity,  even  though  not  pre-    or  detached,  do  not  bear  interest  from 
sented,   unless   it   is   shown  that   the    the  maturity  of  such  coupons.     Wil- 
money    was    deposited    to    pay    them.    liamsburg  Sav.  Bank  v.  Solon,  136  N. 
Abraham  &  Son  v.  New  Orleans,  etc.    Y.     465     (1893).       To     same     effect, 
Assoc,  110  La.  1012  (1903).    See  also    Beattys  v.  Town  of  Solon,  136  N.  Y. 
cases   in   following   note.     In   Minne-    662   (1893);   Buffalo  Loan,  etc.  Co.  v. 
sota  it  is  held  that  under  the  Minne-    Medina  Gas,  etc.  Co.,  12  N.  Y.  App. 
sota   statute,    coupons   will    not   bear    Div.  199   (1896);   aff'd,  162  N,  Y.  67; 
interest  from  their  date,  even  though    Klein  v.  East  River,   etc.   Co.,   33   N. 
the  agreement  was  that  they  should    Y.   Misc.   Rep.   596    (1901);    rev'd   on 
bear  interest.    Lee  v.  Melby,  93  Minn,    another  point  in  182  N.  Y.  27;   Jack- 
4    (1904).     After   the   principal    sum    son  v.   York,   etc.  R.  R.,   48   Me.   147 
has   been   declared   due   interest   con-     (1858);    Crosby  v.  New  London,   etc. 
tinues   thereon,    until    decree,    at   the    R.   R.,   26    Conn.    121    (1857).     Bond 
rate  specified  in  the  bonds  themselves,    coupons  detached  from  the  bond  bear 
but  the  interest  on  past-due  coupons    interest     from     maturity.       Philadel- 
is  the  legal  rate  of  interest.    All  bond-    phia,  etc.  R.  R.  v.  Knight,  124  Pa.  St. 
holders  are  bound  by  the  decree  de-    58     (1889);     Internal    Imp.    Fund    v. 
termining  the  amount  of  interest  al-    Lewis,  34  Fla.  424   (1894).     In  Rhode 
lowed.    Farmers'  L.  &  T.  Co.  v.  North-    Island  the  coupons  bear  interest  from 
ern,  etc.  Ry.,  94  Fed.  Rep.  454  (1899).    the    time    ef    demand    of    payment. 
Where  the  principal   and   interest  of    Whitaker  v.   Hartford,   etc.   R.   R.,   8 
a  bond  is  payable  in  New  York  state,    R.  I.  47  (1864);  National  Exch.  Bank 
the  statutes  of  that  state  relative  to    v.  Hartford,   etc.   R.   R.,   8   R.   I.   375 
interest   govern,    and    no    interest    is     (1866).     Coupons  bear  interest  from 
allowed  on  coupons  which  remain  at-    the  time  that  the  company  is  in  de- 
tached to  the  bonds.     Columbus,  etc.    fault  in  paying  them.    Gibert  v.  Wash- 
R.    R.    Appeals,    109    Fed.    Rep.    177     ington,  etc.  R.  R.,  33  Gratt.  (Va.)  586 
(1901).      In   Alexander   v.   McDowell     (1880).     There   are   many  municipal 
County,  67  N.  C.  330  (1872),  the  court    corporation    cases    also    on    this    sub- 
said   that  demand  was  necessary  be-    ject;  and  to  the  same  effect,  San  An- 
fore   action    on    a    municipal    coupon,    tonio   v.   Lane,    32    Tex.    405    (1869); 
inasmuch    as    the    changing    officials    Genoa    v.    Woodruff,    92    U.    S.    502 
necessitated  such  a  rule,   although  a     (1875);  Jeffersonville  r.  Patterson,  26 
different    rule    prevailed    as   to    indi-    Ind.  15  (1866);  Davis  f.  Yuba  County, 
viduals.     But  interest  runs  from  the    75  Cal.  452   (1S8S),  a  municipal-bond 
time   of   non-payment.     McLendon    v.    case,  where  the  interest  was  allowed 
Anson   County,   71   N.   C.   38    (1874).    from  the  time  when  payment  was  de- 
Interest  may  be  recovered  on  overdue    manded.      Interest    is    a    creation    of 
coupons  from  the  time  of  demand  of    contract  and  not  of  the  common  law. 
payment.    Fox  r.  Hartford,  etc.  R.  R.,    Pekin  r.  Reynolds,  31  111.  529   (1863). 
70  Conn.  1   (1897).     Coupons  bear  in-    In  Corcoran   r.   Chesapeake,   etc.   Co., 
terest    after   their    maturity.       Crom-    1    MacArthur    (D.    C),    358     (1874); 
well  V.  Sac  County,  96  U.  S.  51  (1877) ;    aff'd,  94  U.  S.  741,  the  court  held  that 
Aurora    City    v.    West,    7    Wall.     82    interest  began  to  run  on  coupons  only 
(1868) — municipal-bond      cases.        In    after  demand  and  refusal  of  payment, 
(168)  2673 
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presented  for  payment,  and  lias  continued  to  keep  separate,  for  that 
purpose,  sufficient  funds.^  There  is  also  doubt  as  to  whether  coupons 
have  three  days  of  grace.^ 

§  772.  Suit  to  collect  coupons— Execution  cannot  be  levied  upon 
the  mortgaged  property— Demand  of  payment—Statute  of  limita- 
tions.— A  coupon-holder  may  sue  at  law  on  an  overdue  coupon.^ 
But  it  is  well-settled  law  that  neither  a  mortgage  bondholder  nor 


and  that  a  waiver  by  the  state  of  its 
lien  so  as  to  make  it  second  to  other 
bends  and  coupons  is  not  a  waiver 
of  interest  on  those  coupons.  In  Con- 
necticut the  coupon  does  not  bear  in- 
terest after  maturity.  Rose  v.  Bridge- 
port, 17  Conn.  243  (1845).  The  com- 
pany may  decline  to  pay  a  coupon 
unless  it  is  presented  and  delivered 
up.  Warner  v.  Rising  Fawn  Iron  Co., 
3  Woods,  514  (1S78);  s.  c,  29  Fed. 
Cas.  261.  If  the  bonds  are  payable  in 
England  with  interest  at  five  per  cent., 
the  interest  collectible  after  default 
is  the  legal  rate  in  England,  and  not 
the  legal  rate  in  the  state  wherein 
the  railroad  company  is.  Coghlan  v. 
South  Carolina  R.  R.,  142  U.  S.  101 
(1891).  The  trustee  is  not  the  party 
to  demand  payment  of  the  coupons. 
Taber  r.  Cincinnati,  etc,  Ry.,  15  Ind. 
459  (1860). 

1  Philadelphia,  etc.  R.  R.  v.  Smith, 
105  Pa.  St.  195  (1884);  North  Penn- 
sylvania, etc.  R.  R.  V.  Adams,  54  Pa. 
St.  94  (1867),  holding  also  that  de- 
mand of  payment  at  maturity  is  ex- 
cused if  the  corporation  was  unable 
to  pay;  Langston  v.  South  Carolina 
R.  R.,  2  S.  C.  248  (1870);  Mills  v. 
Jefferson,  20  Wis.  50  (1865);  Arents 
V.  Commonwealth,  18  Gratt.  (Va.)  750 
(1868);  Connecticut,  etc.  Ins.  Co.  v. 
Cleveland,  etc.  R.  R.,  41  Barb.  9 
(1863);  aff'd,  4  T.  &  C.  251,  allowing 
same  as  damages  for  delay  of  pay- 
ment; Welsh  V.  St.  Paul,  etc,  R.  R., 
25  Minn.  314  (1878);  Burroughs  v. 
Commissioners,  65  N.  C.  234  (1871); 
Beaver  County  v.  Armstrong,  44  Pa. 
St.  63  (1862);  Commonwealth  v. 
Chesapeake,  etc.  Co.,  32  Md.  501,  547 
(1870);  Gelpcke  v.  Dubuque,  1  Wall. 
175  (1863);  Hollingsworth  v.  Detroit, 


3  McLean,  472  (1844);  s.  c,  12  Fed. 
Cas.  352;  Walnut  v.  Wade,  103  U.  S. 
683  (1880).  No  interest  is  allowed 
on  the  coupons  if  the  money  was  de- 
posited to  pay  them.  Grand  Trunk 
Ry,  v.  Central,  etc.  R.  R.,  105  Fed. 
Rep.  411  (1900). 

2  Wood  V.  Consolidated,  etc.  Co.,  36 
Fed.  Rep,  538  (1888),  The  coupon  is 
deemed  due  on  the  day  fixed  for  the 
payment  of  interest.  It  is  not  a  bill 
of  exchange,  although  in  the  form  of 
an  order  to  pay  money.  Arents  v. 
Commonwealth,  18  Gratt,  (Va.)  750 
(1S68).  In  New  York  they  are  en- 
titled to  days  of  grace.  Evertson  v. 
Newport  Nat.  Bank,  66  N.  Y.  14 
(1876).  But  the  common-law  rule  has 
now  been  changed  in  New  York  by 
statute.  L.  1894,  ch.  607.  There  are 
no  days  of  grace  on  coupons  so  far 
as  concerns  the  provision  that  the 
bonds  shall  become  due  six  months 
after  default  on  maturity  and  demand 
of  payment.  Alabama,  etc.  Mfg.  Co. 
V.  Robinson,  56  Fed,  Rep.  690  (1893), 

3  Montgomery,  etc.  Soc.  i:  Francis, 
103  Pa.  St.  378  (1883).  In  New  Jer- 
sey a  statute  prevents  such  a.  suit. 
Holmes  v.  Seashore  Elec.  Ry.,  57  N. 
J.  L,  16  (1894).  A  holder  of  coupons 
from  railroad  bonds  may  sue  on  them, 
and  his  right  to  do  so  is  not  taken 
away  by  the  fact  that  they  are  se- 
cured by  a  mortgage.  Manning  v. 
Norfolk,  etc,  R,  R.,  29  Fed,  Rep,  838 
(1887),  The  holder  of  a  coupon  may 
obtain  judgment  thereon  although  the 
mortgage  provides  that  he  shall  not 
levy  execution  on  the  road.  Widener 
V.  Railroad,  1  W.  N.  Cas.  472  (Pa. 
1875).  Suit  on  one  interest  coupon 
is  no  bar  to  a  subsequent  suit  on 
another,   though   the  latter   was  due 
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the  holder  of  a  coupon  can  levy  an  execution  upon  the  mortgaged 
property  in  order  to  enforce  a  judgment  obtained  upon  the  bond  or 
coupon.  There  are  two  reasons  for  this  rule:  First,  that  a  mort- 
gagee at  common  law  cannot  so  enforce  his  security;  second,  other 
bondholders  and  coupon-holders  are  entitled  to  participate  equally 
in  the  security.^     Other  bondholders  may  enjoin  the  execution  or 


at  the  time  of  the  first  suit.    Butter-    and  by  levy  of  execution  sell  the  mort- 


field  V.  Ontario,  44  Fed.  Rep.  171 
(1890).  The  holder  of  coupons  may 
sue  on  them  even  though  the  mort- 
gage is  being  foreclosed  and  the  prin- 
cipal sum  mentioned  in  the  bonds  has 
become  due,  and  even  though  in  the 
trustee's  foreclosure  suit  no  judgment 
for  deficiency  can  be  granted,  the  trus- 
tees not  suing  on  the  bonds.  Welsh 
V.  St.  Paul,  etc.  R.  R.,  25  Minn.  314 
(1879).  In  suing  a  raiiroad  for  in- 
terest on  registered  bonds  it  must 
be  alleged  that  the  agreement  of  the 
railroad  was  made  under  seal  or  upon 
a  consideration,  and  that  the  cove- 
nant was  made  with  or  for  the  plain- 
tiff's benefit.  Holmes  v.  Northern, 
etc.  Ry.,  65  N.  Y.  App.  Div.  49  (1901). 
1  The  bondholders  cannot  recover 
judgment  at  law  and  sell  out  the 
mortgaged  premises.  Pugh  v.  Fair- 
mount,  etc.  Co.,  112  U.  S.  238  (1884). 
A  bondholder  who  has  obtained  judg- 
ment on  his  bonds  cannot,  by  an  exe- 
cution levied  on  the  property  mort- 
g'aged  to  secure  the  bonds,  obtain  an 
advantage  over  other  bondholders, 
Bowen  v.  Brecon  Ry.,  L.  R.  3  Eq.  541 
(1867).  In  West  Branch  Bank  v. 
Chester,  11  Pa.  St.  282  (1849),  it 
seems  that  a  sale  of  the  equity  of 
redemption,  based  on  a  judgment  ob- 
tained by  a  bondholder  for  interest, 
was  upheld.  The  holder  of  coupons 
may  obtain  judgment  and  levy  on 
such  property  as  is  not  covered  by 
the'  mortgage  securing  his  coupons. 
Commonwealth  v.  Susquehanna,  etc. 
R.  R.,  122  Pa.  St.  306  (1888);  Dupont 
r.  Bushong,  1  W.  N.  Cas.  378  (1875); 
Pennock  v.  Coe,  23  How.  117  (1859). 
A  bondholder  cannot  obtain  judgment 
at  law  on  unpaid  coupons  or  the  bond. 


gaged  railway  and  franchises  and  buy 
it  in  and  turn  it  over  to  a  reorgan- 
ized company  to  operate.  The  state 
will  oust  such  a  corporation  from  pos- 
session. The  only  execution  which 
the  bondholder  can  levy  in  such  a 
case  is  on  property  not  subject  to  the 
mortgage.  The  mortgage  securing 
that  bond  and  others  still  exists. 
Commonwealth  v.  Susquehanna,  etc. 
R.  R.,  122  Pa.  St.  306,  321  (1888). 
Where  bonds  are  secured  by  a  chattel 
mortgage,  one  bondholder  cannot  ob- 
tain payment  from  such  chattels  in 
preference  to  other  bondholders  by 
levying  an  execution  on  them,  even 
though  the  chattel  mortgage  has  not 
been  recorded  as  required  by  the 
statutes.  Fish  v.  New  York,  etc.  Paper 
Co.,  29  N.  J.  Eq.  16  (1878).  One  of 
the  parties  secured  by  a  mortgage  can- 
not levy  an  attachment  on  the  mort- 
gaged property  "without  alleging  that 
the  residue  of  the  debts  secured  had 
been  paid,  and  bringing  the  trustees 
or  legal  title-holders  before  the  court." 
Martin  r.  Mobile,  etc.  R.  R.,  7  Bush. 
(Ky.),  116  (1870).  Where  a  judg- 
ment is  obtained  upon  coupons,  the 
judgment  cannot  be  levied  on  the  in- 
come of  the  road.  The  mortgagor 
company  and  the  trustee  of  the  mort- 
gage may  enjoin  such  collection.  Rob- 
erts V.  Denver,  etc.  R.  R.,  8  Colo.  App. 
504  (1896).  A  holder  of  bonds  se- 
cured by  a  trust  deed  on  all  the  prop- 
erty of  a  corporation,  who  seeks  to 
enforce  payment  by  an  action  at  law, 
will  not  be  permitted  to  enforce  a  lien 
by  execution,  to  the  embarrassment 
of  the  other  bondholders.  Hacketts- 
town  Nat.  Bank  r.  Yuengling  Brewing 
Co.,  74  Fed.  Rep,  110   (1896). 


2675 


ft   772.1  BONDS  AND   COUPONS.  [CH.  XLVI. 

attachment.^  But  a  bondholder  may  obtain  judgment  ^at  law  and 
levy  upon  any  property  not  covered  by  the  mortgage.-  A  bond- 
holder who  buys  prior  liens  on  the  property  does  so  for  the  benefit  of 
other  bondholders,  who,  within  a  reasonable  time  after  they  know 
of  such  purchase,  offer  to  contribute  such  part  of  the  sum  paid  by 
him  as  the  par  value  of  the  bonds  held  by  the  contributing  bond- 
holder bears  towards  all  the  bonds.^ 

The  holder  of  coupons  need  not  demand  payment  before  com- 
mencing suit  thereon.-^  Where  the  principal  is  to  become  due  thirty 
days  after  default  in  the  payment  of  interest  and  after  demand 
thereof,  a  written  demand  is  sutHcient,  even  though  the  coupons  are 

not  presented.^ 

The  question  whether  a  demand  of  payment  is  necessary  before 
commencing  foreclosure  proceedings  turns  upon  the  provisions  of 
the  mortgage.^ 

1  A  bondholder  may  enjoin  another  36  (1903);  aff'd,  178  N.  Y.  588.  A 
bondholder  from  levying  an  execu-  coupon  is  like  a  note,  and  not  like 
tion  on  the  property  mortgaged,  a  bill.  Williamsport  Gas  Co.  v.  Pink- 
They  are  to  be  treated  as  partners,  erton,  95  Pa.  St.  62  (1880).  Coupons 
and  one  is  not  allowed  to  obtain  an  are  like  other  commercial  paper  in 
advantage  over  others.  Moreover,  that,  although  payable  at  a  particular 
they  have  ail  agreed  that  the  property  place,  suit  may  be  brought  or  fore- 
shall  be  sold  as  a  whole.  And  again,  closure  comm'enced  on  them  without 
the  reorganization  provision  in  the  demand  of  payment  at  that  place.  So 
mortgage  is  a  covenant  that  is  bind-  held  where  payment  was  to  be  "at 
ing.  See  Philadelphia,  etc.  R.  R.  v.  financial  office  of  said  company  in  the 
Woelpper,  64  Pa.  St.  366  (1870),  giv-  city  of  New  York."  Warner  v.  Rising 
ing  the  decision  of  the  court  below.  Fawn  Iron  Co.,  3  Woods,  514  (1878); 
A  bondholder  may  enjoin  an  execu-  s.  c,  29  Fed.  Cas.  261.  Coupons  need 
tion  sale.  Butler  v.  Rham,  46  Md.  541  not  be  presented  before  suit  if  the 
(1877).  company  has  resolved  to  default,  and 

2  Western,  etc.  Hospital  v.  Mercan-    has  no   funds   to   pay   with.     In    the 
tile,  etc.  Co.',  189  Pa.  St.  269  (1899).        suit  the  mortgage  need  not  be  intro- 
sBooker  v.  Crocker,  132  Fed.  Rep.    duced.     Conshohocken     Tube     Co.     v. 
Y   (1904).  Iron  Car  Equip.  Co.,  161  Pa.  St.  391 

4  Walnut   V.   Wade,    103    U.    S.    683     (1894).     See  also  §770,  supra,  as  to 
(1880);    Smith  v.  Tallapoosa  County,    demand  of  payment  of  a  bond. 
2  Woods,   574    (1874);    s.  c,   22   Fed.        5  New  Jersey,  etc.  Co.   v.   Security, 
Cas.   682;    New,  etc.   Co.  v.  Price,   50    etc.  Co.,  42  Atl.  Rep.  746  (N.  J.  1899). 
S.  W.  Rep.  963   (Ky.  1899).     Demand    Where  there  are  no  funds  deposited 
of  payment  need  not  be  alleged  in  a    by   the   mortgagor  to  pay  coupons  a 
suit  on   coupons.     It  is   a  matter   of    default   occurs   without  demand,   and 
defense    to    the    company.       Philadel-    the    principal    may    be    declared    due 
phia,  etc.  R.  R.  f-  Johnson,  54  Pa.  St.    under  the  terms  of  the  mortgage.    Ar- 
127    (1867).     Demand  of  payment  of    not  v.  Union  Salt  Co.,  109  N.  Y.  App. 
the    coupons    is    not   required    where    Div.    433    (1905);     rev'd    on    another 
the  place  specified  therefor  no  longer    point  in  186  N.  Y.  501. 
exists.     Long   Island   T.   Co.   r.   Long        o  See  §  836,  infra. 
Island,  etc.  R.  R.,  85  N.  Y.  App.  Div. 
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The  holder  of  coupons,  upon  which  he  is  suing,  need  not  produce 
the  bonds  to  which  thej  were  attached,  nor  need  ^e  be  interested 
in  theni.^     Inasmuch  as  coupons  are  practically  promissory  notes, 

the  form  of  action  on  coupons  is  the  same  as  that  upon  promissory 
notes.^ 

The  statute  of  limitations  applicable  to  coupons  is  the  same  as 
that   applicable    to    the  bonds.      This    is   generally   twenty   years.^ 

1  Thomson  v.  Lee  County,   3  Wall,  a  coupon  payable  to  bearer  must  be 

327      (1865).     "Suits     on     the     cou-  to   the   holder   of   it,   and    not   to   the 

pons     are     sustained     entirely     inde-  holder  of  the  bond.    Sewall  v.  Brain- 

pendently    of     the    bonds    to    which  erd,  38  Vt.  364    (1865). 

they  were   originally  annexed.     It  is  2  A  general  count  in  debt  is  suffi- 

therefore    of    very    little   consequence  cient   to   recover   on   a   coupon.      Na- 

whether    they   are    promissory   notes,  tional    Exch.   Bank   v.   Hartford,    etc. 

bills,  drafts,  or  checks,  for  they  have  R.  R.,  8  R.  I.  375   (1886).     It  may  be 

the  same  quality  of  negotiability  as  proved    under    the    common    counts, 

either  of  those  instruments,  and  the  Johnson  v.   Stark   County,   24   111.   75 

holder  sues  upon   them  and  recovers  (ISGO).     An   action    in   tort    for   the 

in  his  own  name."     Beaver  County  v.  conversion  of  coupons  lies  against  a 

Armstrong,  44  Pa.  St.  63    (1862).     It  purchaser  of  the   same  from  a  thief, 

is  not  necessary  to  produce  the  bond,  but  not  if  such  purchaser  is  bona  fide. 

and    the    surrender    and    cancellation  Spooner    v.    Holmes,    102    Mass.    503 

of    the    bond    after    the    coupon    was  (1869).     A  single  count  may  include 

transferred  do  not  affect  the  coupon,  several    coupons.      New    London,    etc. 

Miller    v.     Berlin,     13     Blatchf.     245  Bank  v.  Ware,  etc.  Co.,  41  conn.  542 

(1876);    s.  c,  17   Fed.  Cas.   306.     In  (1874).     In  a  suit  upon  coupons  tney 

suing   on   the   coupons   the   bonds   to  should  be  put  in  evidence.     De  Graaf 

which    they    were   attached    need    not  v.  Wyckoff,  13  Daly,  366   (1885).     i*ov 

be  set  out.     Ring  v.  Johnson  County,  the  pleading,  etc.,  on  an  interest  war- 

6  Iowa,  265   (1858).     The  holder  of  a  rant,  see  Crosby  v.  New  London,  etc. 

coupon   may   sue   on   it   although    he  R.  R.,  26  Conn.  121   (1857). 

does    not    own    the    bond.      National  3  Kenosha  City  r.  Lamson,  9  Wall. 

Exch.  Bank  v.  Hartford,  etc.  R.  R.,  8  477    (1869).     "A  suit  upon  a  coupon 

R.    I.    375     (1866);    Knox    County    v.  jg  not  barred  by  the  statute  of  limi- 

Aspinwall,  21  How.  539  (1858);  Crom-  tations   unless   the    lapse   of   time   is 

well  V.  Sac  County,  94  U.  S.  351,  362  sufficient  to  bar  also  a  suit  upon  the 

(1876);    Kenosha   City  v.  Lamson,   9  bond."     Lexington  v.  Butler,  14  Wall. 

Wall.  477   (1869).    The  holder  of  cou-  282  (1871).     See  also  Huey  v.  Macon 

pons  who  sues  thereon  need  not  pro-  County,  35  Fed.  Rep.  481   (1888).  See 

duce  or  prove  an  interest  in  the  bond  ch.  XLIX,  §  846,  infra.     Interest  cou- 

itself.     He  should  set  forth  the  nunl-  pons   attached   to  a  sealed   bond   are 

ber  of  the   bond,   however,   the  date,  a  part  of  the   bond   and   the   twenty 

sum,  and  time  of  payment.    Kennard  years'   statute   of   limitations   applies 

V.   Cass   County,   3    Dill.   147    (1874);  to    them    the   same   as    to    the    bond, 

s.  c,  14  Fed.  Cas.  307.    Coupons  may  Kelly   v.  Forty-second   Street,  etc.   R. 

be    sued    on    without    producing    the  R.,    37    n.   Y.   App.    Div.    500    (1899). 

bonds.    Commonwealth  v.  Chesapeake,  The  statute  of  limitations  as  against 

etc.  Co.,  32  Md.  501  (1870) ;  New  Lon-  the  mortgage  of  a  corporation  is  a  per- 

don,  etc.  Bank  r.  Ware,  etc.  R.  R.,  41  sonal   defense  and  can  be  interjiosed 

Conn.   542    (1874).     The  payment   of  only    by    the    mortgagor.     Hanchett 
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The  statute  commences  to  run  from  tlie  time  wlien  tlie  coupons 
become  due.^  The  right  of  the  company  to  pay  coupons  in  land 
scrip  does  not  prevent  the  holders  from  suing  for  money  if  the 
scrip  is  not  issued.^  The  federal  courts  have  no  jurisdiction  of  a 
jsuit  brought  by  the  holder  of  coupons,  where  it  appears  that  he 
does  not  own  them,  but  is  merely  allowing  his  name  to  be  used  to 


V.   Blair,    100   Fed.   Rep.    817    (1900). 
The  statute  of  limitations  runs  in  be- 
half of  a  foreign  corporation  after  it 
has  acquired  a  domicile  in  the  state 
for  purposes  of  litigation.    Travellers' 
Ins.  Co.  V.  Fricke,  99  Wis.  367  (1898). 
Even  though  bonds  do  not  become  due 
until    1884,    yet    if    the    company    be- 
comes  insolvent   and   is   dissolved   in 
1872  and  its  property  is  sold  out  under 
a  prior  judgment,  the  twenty   years' 
statute  of  limitations  may   begin   to 
run  from  1872.     Gunnison  v.  Chicago, 
etc.   Ry.,   117   Fed.   Rep.    629    (1902); 
aff'd,   130  Fed.  Rep.   259.     In  Best  v. 
Davis  S.  M.  Co.,  65  Hun,  72  (1892),  it 
was  held  that  the  six   years'  statute 
of    limitations    applied    to    corporate 
bonds,  the  court  saying:   "The  obliga- 
tions being  promissory  notes  and  not 
sealed     instruments,    the    six    years' 
statute  of  limitations  applies."  Where 
the  instrument  recites  that  it  is  under 
seal  it  will  be  presumed  to  be  a  sealed 
instrument,    especially    where    a   seal 
follows  the  name  of   the  officer  who 
signs    it.     So    held    as    regards    the 
statute    of    limitations.      Rusling    v. 
Union  Pipe,  etc.  Co.,  5  N.  Y.  App.  Div. 
448     (1896);     aff'd,     158     N.    Y.     737 
(1899).    In  the  case  Downer  v.  Union 
Land  Co.,  115  N.  W.  Rep.  207  (Minn. 
1908),  bonds  were  held  to  be  barred 
by   the   six   years'    statute   of   limita- 
tions,   and   it  was   also   held   that  a 
judgment  creditor's  suit  to  sequestrate 
the  corporate   property   did   not   stop 
the  running  of  the  statute  as  to  other 
creditors. 

1  Clark  V.  Iowa  City,  20  Wall.  583 
(1874).  So  held  whether  the  coupons 
are  detached  from  the  bonds  or  not. 
Koshkonong  v.  Burton,  104  U.  S.  668 
(1881);    Amy   v.   Dubuque,    98   U.   S. 


470  (1878) ;  Huey  v.  Macon  County,  35 
Fed.  Rep.  481  (1888).  Contra,  where 
the  coupon  is  not  detached.  Kenosha 
City  V.  Lamson,  9  Wall.  477  (1869); 
Lexington  v.  Butler,  14  Wall.  282 
(1871).  The  statute  of  limitations  on 
the  coupons  of  municipal  bonds  begins 
to  run  from  the  date  when  the  cou- 
pons became  due.  Huey  v.  Macon 
County,  35  Fed.  Rep.  481  (1888).  The 
statute  of  limitations  of  ten  years  ap- 
plies to  detachable  interest  coupons. 
Griffin  v.  Macon  County,  36  Fed.  Rep. 
885  (1888).  As  to  the  effect  of  the 
statute  of  limitations  on  the  interest, 
see  Re  Cornwall  Minerals  Ry.,  [1897] 
2  Ch.  74.  The  statute  of  limitations 
does  not  begin  to  run  six  months  after 
default,  merely  because  at  that  time 
the  bondholders  have  an  option  to  de- 
clare the  whole  sum  due.  Nebraska, 
etc.  Bank  r.  Nebraska,  etc.  Co.,  14 
Fed.  Rep.  763  (1883).  Fifteen  years' 
delay  in  enforcing  a  railroad  mort- 
gage after  the  principal  became  due 
is,  in  Vermont,  a  bar  to  foreclosure; 
but  a  foreclosure  commenced  during 
that  time  preserves  the  security  for 
all  bondholders,  although  they  are  not 
parties  to  the  suit.  Re  Chickering, 
56  Vt.  82  (1883).  Cf.  Simmons  v. 
Burlington,  etc.  Ry.,  159  U.  S.  278 
(1895),  rev'g  Simmons  v.  Taylor,  38 
Fed.   Rep.   682    (1889). 

2  Marlor  v.  Texas,  etc.  Ry.,  19  Fed. 
Rep.  867  (1884);  s.  c,  21  Fed.  Rep. 
383  (1884);  Barry  r.  Missouri,  etc. 
Ry.,  27  Fed.  Rep.  1  (1886).  For  a 
case  involving  land  scrip  issued  in 
payment  of  coupons,  the  coupons, 
however,  being  kept  alive  as  col- 
lateral, to  be  retired  and  paid  in 
money,  whenever  the  finances  of  the 
company  fully  warrant  it,   see   Little 
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give  jurisdiction  to  the  euurt.^  ^VllL'l•e  by  the  terms  of  a  lease  the 
lessee  is  to  apply  the  net  earnings  to  mortgage  bonds  and  coupons  of 
the  lessor,  a  coupon  holder  may  maintain  a  bill  in  equity  to  compel 
the  lessee  to  account  for  such  net  earnings.^ 

§  773.  Income  bonds. — A  corporation  may  issue  an  "incomo 
bond,"  the  interest  on  which  is  not  payable  annually,  but  is  pay- 
able only  in  case  there  is  income  sufficient  to  pay  the  regular  charges 
and  interest  due  from  the  corporation  and  to  leave  a  surplus  which  is 
applicable  to  the  income  bonds.^  An  income  bond  differs  from  pre- 
ferred stock  in  that  it  cannot  vote;  it  generally  is  secured  by  mort- 
gage; and  its  right  to  interest  is  more  clear  than  that  of  dividends. 
The  power  to  issue  irredeemable  bonds,  interest  on  which  is  to  be 
paid  after  certain  dividends  have  been  declared  on  the  stock,  is  a 
question  still  in  dispute.'* 

The  rights  of  income  bondholders  are  governed  and  determined 
entirely  by  the  terms  of  tlie  bonds  themselves  and  the  mortgage 
securing  them,  if  such  a  mortgage  exists.^ 


Rock,  etc.  Ry.  v.  Huntington,  120  U. 
S.  160  (1887). 

1  Lake  County,  etc.  v.  Dudley,  173 
U.  S.  243  (1899). 

2  Schmidt  V.  Louisville,  etc.  Ry.,  119 
Ky.  287   (1904). 

3  Garrett  v.  Maj^  19  Md.  177  (1862), 
upholding  the  giving  of  a  mortgage 
which  took  precedence  over  prior  in- 
come bonds. 

4  The  supreme  court  of  Pennsyl- 
vania, by  a  divided  court,  about  1882, 
held  that  a  railroad  company  without 
express  authority  might  issue  irre- 
deemable interest-bearing  bonds  at  a 
large  discount,  the  interest  to  be  paid 
only  after  a  certain  dividend  had  been 
declared  on  the  common  stock.  The 
bonds  were  called  "deferred  income 
bonds."  Philadelphia,  etc.  R.  R.  v. 
Stichter,  21  Am.  L.  Reg.  (Pa.)  713 
(1882);  11  W.  N.  Cas.  325.  A  con- 
trary conclusion  was  reached  in  Tay- 
lor V.  Philadelphia,  etc.  R.  R.,  7  Fed. 
Rep.  386  (1881).  An  "income  bond" 
under  the  New  York  statute  is  se- 
cured by  a  lien  in  regard  to  its  prin- 
cipal only.  Its  interest  is  unsecured. 
The  income  bondholder  cannot  con- 
trol the  discretion  of  the  directors 
in.  paying  such  interest  or  raising  the 


funds  for  other  purposes.  Day  r.  Og- 
densburgh,  etc.  R.  R.,  107  N.  Y.  129 
(1887).  A  building  and  loan  associa- 
tion has  no  inherent  power  to  issue 
income  stock.  Bettle  r.  Republic,  etc. 
Ass'n,  64  Atl.  Rep.  176  (N.  J.  1906). 
5  An  income  mortgage  was  fore- 
closed  in  Seibert  v.  Minneapolis,  etc. 
Ry.,  58  Minn.  39  (1894),  for  default 
in  applying  net  earnings  to  the  pay- 
ment of  interest  due  on  the  bonds, 
and  also  for  failure  to  repair  and  re- 
place rolling-stock,  the  mortgage  pro- 
viding for  foreclosure  in  such  a  case. 
In  State  v.  Cowen,  83  Md.  549  (1896), 
trustees  representing  income  bond- 
holders were  placed  in  control  of  the 
property  by  the  court  for  four  years. 
The  trustees  expended  $500,000  in  im- 
provements, and  thereby  the  business 
greatly  increased.  The  court  there- 
upon extended  the  time  to  the  trus- 
tees to  operate  the  canal,  and  said 
that  if  the  income  did  not  pay  the 
operating  expenses  and  produce  a  net 
revenue  the  property  would  be  sold. 
The  court  held  also  that  such  trus- 
tees might  contract  with  other  com- 
panies for  the  use  of  the  property. 
The  case  of  Barry  r.  Missouri,  etc. 
Ry.,  27  Fed.  Rep.  1  (1886),  considered 
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Frequently  tliere  is  difficulty  in  determining  whether  any  "in- 
come" actually  exists  which  should  be  applied  to  the  payment  of 
interest  on  income  bonds.  The  same  difficulty  that  is  experienced 
in  ascertaining  whether  there  are  net  profits  for  a  dividend  is  ex- 
perienced in  ascertaining  whether  there  is  a  surplus  properly  ap- 
plicable to  income  bonds.  In  general,  the  courts  decide  each  case 
on  the  terms  and  conditions  of  the  income  bonds  themselves.  The 
various  rights,  remedies,  and  incidents  peculiar  to  different  kinds 
of   income  bonds   are   set   forth   in   the   notes   below.^      Where    an 

the  rights  of  income  bondholders  from  any  other  period  they  have  only 
under  the  particular  mortgage  in  that  the  rights  of  certificate-holders;  and 
case.  The  income  bond  provided  for  whether  they  surrender  their  coupons 
the  payment  of  the  interest,  "pro-  or  not,  if  the  earnings  are  insufficient 
vided  such  net  or  surplus  earnings  to  pay  the  interest  in  full  they  stand 
shall  be  sufficient  therefor."  The  as  certificate-holders  for  their  inter- 
court  held  that  "unless  within  some  est  unearned."  The  coupon-holders 
one  of  the  six  months'  periods  be-  and  the  certificate-holders  were  held 
tween  the  date  and  the  maturity  of  to  stand  upon  substantially  tne  same 
the  bonds  net  income  is  realized,  the  ground.  It  was  the  duty  of  the  corn- 
company  is  not  in  default,  and  is  pany  to  keep  its  accounts  so  as  to 
under  no  present  obligation  to  pay  in-  show  the  net  income  for  each  six 
terest,"  but  nevertheless  the  words  of  months.  The  trustee  was  bound  to 
the  bond  may  give  the  holder  the  see  that  this  was  done.  An  account- 
right  to  claim  this  interest  at  a  later  ing  was  ordered. 

date,  "whenever  there  is  net  income  i  Passing  upon  the  rights  of  income 
applicable  thereto."  It  must  be  paid  bondholders  in  a  suit  brought  by  them 
before  any  dividends  are  declared,  to  have  their  interest  paid,  the  court 
"According  to  the  scheme  of  the  mort-  said:  "The  expenses  defrayed  or  in- 
gage,  as  denoted  by  the  several  pro-  curred  in  producing  the  earnings  for 
visions  referred  to,  the  surplus  earn-  a  given  interest  period  are  .the  only 
ings  of  each  interest  period  belong  charges  which  can  enter  into  the  in- 
to the  holders  of  coupons  for  that  come  account  for  that  period.  .  .  . 
period.  If  the  earnings  are  insuffi-  It  is  preposterous  to  assert  that 
cient  to  pay  the  interest  in  full,  the  the  company  could  properly  charge 
holders  are  entitled  to  scrip  certifi-  against  income  for  any  period  during 
cates  for  the  residue;  if  the  net  earn-  the  life  of  the  mortgage  a  payment 
ings  more  than  suffice  to  pay  the  in-  or  a  liability  incurred  on  account  of 
terest  for  the  six  months,  the  surplus'  old  indebtedness  existing  before  the 
falls  into  a  general  fund  for  the  pay-  mortgage  was  created,  or  arising  from 
ment  of  holders  of  scrip  certificates  a  loss  incurred  by  the  sale  of  bonds 
ratably;  if  there  are  no  net  earnings  Issued  to  pay  off  old  indebtedness, 
until  an  exercise  of  the  power  of  sale  It  might  with  equal  propriety  seek 
under  the  eighth  article,  the  unearned  to  offset  its  whole  funded  debt  against 
interest  becomes  principal,  and  is  to  its  income."  Barry  v.  Missouri,  etc. 
be  paid  as  principal  out  of  the  pro-  Ry.,  27  Fed.  Rep.  1,  5  (1886).  An 
ceeds  of  the  sale.  The  coupon-holders  income  bondholder  may  obtain  an  ac- 
have  the  first  lien  upon  the  surplus  counting  by  the  mortgagor  railroad 
earnings  for  the  period  represented  in  order  to  determine  whether  there 
by  their  coupons,  but  as  to  earnings  is  any  income  applicable  to  his  bonds. 
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income  bond  provides  that  the  interest  in  any  year  shall  be  charge- 
able only  on  the  income  for  that  year,  the  holder  of  the  bond  may 


Improper  items  of  the  account  will  be 
stricken  out.  But  where  most  of  the 
income  bonds  have  been  turned  in 
for  a  lower  security,  the  complainant 
is  entitled  to  an  income  based  only 
on  all  the  income  bonds  as  originally 
issued.  Barry  v.  Missouri,  etc.  Ry., 
34  Fed.  Rep.  829  (1888).  Where  an 
income  bondholder  applies  for  an  in- 
junction against  a  misappropriation 
of  the  income  of  a  railroad,  giving 
figures,  the  injunction  will  be  granted 
though  in  large  part  the  allegations 
are  made  on  information  and  belief, 
if  the  defendant  does  not  specifically 
explain  the  figures  and  merely  denies 
the  misapplication.  Barry  v.  Mis- 
souri, etc.  Ry.,  36  Fed.  Rep.  228 
(1888),  holding  also  that  an  income 
bondholder  may  enjoin  an  application 
of  the  company's  funds  to  other  un- 
usual corporate  purposes,  thereby  af- 
fecting the  payment  of  interest  due 
to  him.  An  income  bondholder  inay 
file  a  bill  for  an  accounting  where 
the  funds  upon  which  he  has  a  lien 
have  been  mingled  with  other  funds 
and  no  separate  account  has  been 
kept.  If  the  directors  have  made  no 
determination  in  the  matter,  it  is 
immaterial  that  the  mortgage  pro- 
vided for  a  final  determination  by 
them.  Suit  lies.  Losses  incurred  by 
reason  of  new  lines,  leased  lines,  etc., 
are  not  to  be  paid  before  funds  are 
set  apart  to  pay  the  interest  on  in- 
come bonds,  the  income  mortgage  be- 
ing a  lien  on  the  income  of  the  main 
line.  Ordinarily  an  income  mortgage 
on  present  and  future  property  as  a 
security  for  interest  is  "but  little 
more  than  the  pledge  of  the  good  faith 
of  the  company  in  managing  its 
lines."  The  company  ordinarily 
under  such  a  mortgage  may  improve, 
alter,  or  extend  its  lines  and  may 
lease  others  without  violating  its  ob- 
ligation to  the  income  bondholders.  If 
the  directors  have  neglected  to  ascer- 


tain whether  net  income  exists,  the 
court  will  undertake  to  do  so.  Spies 
V.  Chicago,  etc.  R.  R.,  40  Fed.  Rep.  34 
(1889),  holding  also  that  although  an 
income  bondholder  is  entitled  to  an 
accounting  as  to  the  income  applica- 
ble to  the  interest  on  his  bonds,  yet, 
if  he  charges  fraud  against  the  direct 
ors,  he  must  prove  fraud  or  his  bill 
will  be  dismissed,  even  though  fraud 
need  not  have  been  alleged.  In  Day 
V.  Ogdensburgh,  etc.  R.  R.,  107  N.  Y. 
129  (1887),  income  bondholders  were 
held  not  entitled  to  any  surplus  in 
one  year  to  make  up  for  a  deficiency 
in  the  payment  of  interest  in  a  prior 
year.  The  court  held  also  that  the 
company  might  take  a  lease  of  an- 
other railroad  and  use  its  income  to 
pay  the  rental,  and  the  income  bond- 
holders could  not  object.  The  holder 
of  coupon  bonds  secured  by  a  mort- 
gage on  the  proceeds  from  the  sale  of 
certain  lands  owned  by  a  railroad 
may  by  bill  in  equity  subject  that  in- 
come to  the  payment  of  the  coupons, 
even  though  the  railroad  has  been 
consolidated  with  another  and  the  con- 
solidated railroad  owns  the  lands. 
Rutten  r.  Union  Pac.  Ry.,  17  Fed.  Rep. 
480  (1883).  Where  by  the  terms  of 
the  lease  the  lessee  is  to  apply  the  net 
earnings  to  mortgage  bonds,  and  cou- 
pons of  the  lessor,  a  coupon  holder 
may  maintain  a  bill  in  equity  to  com- 
pel the  lessee  to  account  for  such  net 
earnings.  Schmidt  v.  Louisville,  etc, 
Ry.,  119  Ky.  287  (1904).  For  an  in- 
stance of  bonds  and  a  mortgage  on 
the  income  of  the  property  of  a  canal 
company,  see  Stewart  v.  Chesapeake, 
etc.  Canal  Co.,  5  Fed.  Rep.  149  (1881). 
In  this  case  a  bondholder  asked  to 
have  a  receiver  appointed  for  the  pur- 
pose of  operating  the  canal  and  apply- 
ing the  profits  to  the  interest  on  the 
bonds.  Mismanagement  was  charged. 
The  court  refused  to  appoint  the  re- 
ceiver, the  proof  not  being  suflicient, 
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file  a  bill  in  equity  for  a  disclosure  and  an  accounting  as  to  the  in- 
come for  the  particular  year,  where  he  alleges  that  it  has  been  mis- 
appropriated and  diverted.^ 

The  ordinary  income  bond  of  a  corporation  does  not  create  such 
a  trust  relationship  between  the  holder  and  the  company  as  author- 
izes a  suit  for  an  accounting.  The  bond  does  not  operate  as  an 
equitable  assignment  of  the  profits,  and  does  not  create  an  equita- 
ble lien  thereon.  If  the  company  refuses  to  apply  the  profits  as 
called  for  by  the  bond,  it  is  a  breach  of  contract,  the  remedy  for 
which  is  at  law.  If  the  income  bond  gives  discretion  to  the  directr 
ors  as  to  payments  for  repairs,  an  error  of  judgment  on  their  part 
cannot  be  reviewed  by  the  court  where  there  was  room  for  a  differ- 
ence of  opinion.-     Income  bondholders  cannot  prevent  the  consol- 

•but  retained  the  suit  for  the  purpose    no   provision    for   the   trustee   taking 
of  compelling  the  company  to  render    possession,  the   only  remedy  may  be 
accounts    from    time    to    time.       The    "that  no  dividend  can  be  declared  un- 
court  stated  that  the  only  remedy  of    til    the    interest    on    it    is    regularly 
the  bondholders  was  a  receiver,  fore-    paid."     Union  Trust  Co.  v.  Missouri, 
closure  not  being  possible  of  such  a    etc.  Ry.,  26  Fed.  Rep.  485  (1880).     In 
mortgage.     Concerning   the   construe-    New  York,  by  statute,  income  bonds 
tion  of ''the  rights  of  an  income  bond-    with  voting  privileges  may  be  issued, 
holder,   see   also   Lehigh,   etc.   Co.    v.    Laches   on   the  part   of   a   dissenting 
Central  R.  R.,  34  N.  J.  Eq.  88  (1881).    stockholder   in   objecting   to    interest- 
Income  bonds  do  not  necessarily  re-    bearing   stock   will    bar    his   remedy, 
strict  the  owner  to  payment  in  land    Taylor  v.   South,   etc.   R.  R.,   13   Fed. 
scrip,  where  the  company  may  so  pay    Rep.    152    (1882).     An   income   bond- 
interest  thereon,    in   any   year   when    holder    bringing   suit    to    compel    the 
the  income  is  sufficient.     Unless   the    corporation  to  account  and  pay  his  in- 
company  declares  its  election  to  pay    terest  coupons  must  allege  a  request 
in  scrip,  the  owner  may  sue  for  the    to   the  trustee   in   the   deed   of   trust 
money  as  soon  as  the  income  is  suffi-    to   bring  the   suit   and    a   refusal   by 
cient.     Failure  of  the  bondholder  to    him.    The  trustee  must  also  be  joined 
demand    payment   of    the    interest   is    as  a  party  defendant.   Morgan  v.  Kan- 
no  bar,  he  having  been  notified  that    sas,  etc.  Ry.,  15  Fed.  Rep.  55   (1882). 
the  company  could  not  pay  it.    Texas,        i  Morse   v.   Bay   State   Gas   Co.,    91 
etc.    Ry.    V.    Marlor,    123    U.    S.    687    Fed.  Rep.  938  (1897) ;  Edwards  «.  Bay 
(1887).     Where  an  income  bond  has    State    Gas    Co.,    91    Fed.    Rep.    946 
its  coupons  payable  in  money  or  land     (1898). 

scrip  at  the  option  of  the  company,  2  Thomas  v.  New  York,  etc.  Ry.,  139 
and  the  company  does  not  exercise  N.  Y.  1C3  (1893),  holding  also  that 
its  option  when  the  coupons  become  a  refusal  of  the  directors  to  certify 
due,  the  holder  may  insist  on  payment  that  the  interest  had  been  earned 
in  money  and  sue  therefor,  Marlor  is  sufficient  as  an  allegation  without 
V.  Texas,  etc.  Ry.,  21  Fed.  Rep.  383  alleging  a  demand  for  such  certificate. 
(1884).  '  It  is  immaterial  that  the  As  to  the  pleadings  of  an  income 
mortgage  is  a  lien  on  land  only  and  bondholder  in  a  suit  to  compel  the 
not  on  the  railroad.  Marlor  v.  Texas,  payment  of  interest,  see  Thomas  v. 
etc.  Ry.,  19  Fed.  Rep.  S67  (1884).  New  York,  etc.  Ry.,  19  N.  Y.  Supp.  766 
Where  the  income  mortgage  contains     (1892). 
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idation  of  the  company  with  another  company  under  statutes  ex- 
isting at  the  time  when  tlie  income  bonds  were  issued.*  The  unpaid 
interest  on  an  income  bond,  even  though  cumulative,  does  not  belong 
to  the  tenant  for  life  if  the  bond  is  sold  with  all  rights  as  regards 
arrears.^ 

§  774.  Accommodation  paper  by  a  corporation — Bona  fide  hold- 
ers. —  It  is  a  well-established  rule  that  a  corporation  cannot  ordi- 
narily be  bound  by  its  signature  to  or  indorsement  or  guaranty  of 
the  note  or  paper  of  another  person  for  the  accommodation  of  the 
latter.  The  directors  are  authorized  by  the  stockholders  to  do  busi- 
ness for  corporate  purposes,  but  are  not  authorized  to  use  the  cor- 
poration to  perform  acts  of  friendship  or  accommodation  to  others. 
The  general  rule  is  that  the  accommodation  indorsement,  signature, 
or  gTiaranty  of  the  corporation  is  illegal  and  cannot  be  enforced.^ 

1  Hart  V.   Ogdensburgh,   etc.   R.   R.,  167    (1882),  holding  that  a  president 
69  Hun,  378   (1893).  has    no    implied    power    to    bind    his 

2  Re   Taylor's   Trust,    [1905]    1   Ch.  corporation     as     accommodation     in- 
734.  dorser;    Culver  v.   Reno   Real   Estate 

3  Bank  of  Genesee  r.  Patchin  Bank,  Co.,  91  Pa.  St.  367  (1879);  Beecher 
13  N.  Y.  309  (1855);  National  Bank  v.  Dacey,  45  Mich.  92  (1881);  Smead 
V.  Wells,  79  N.  Y.  498  (1880),  revers-  v.  Indianapolis,  etc.  R.  R.,  11  Ind.  104 
ing  s.  c,  15  Hun,  51;  Central  Bank  (1858).  Accommodation  paper  by  a 
V.  Empire,  etc.  Co.,  26  Barb.  23  corporation  is  not  enforceable  except 
(1857);  Morford  v.  Farmers'  Bank,  in  boim  fide  hands,  even  though  a 
26  Barb.  568  (1857);  Bridgeport  City  majority  of  the  stockholders  con- 
Bank  V.  Empire,  etc.  Co.,  30  Barb,  sented  to  its  issue.  Cook  r.  Amer- 
421  (1859);  Fox  v.  Rural  Home  Co.,  ican,  etc.  Co.,  65  Atl.  Rep.  641  (R.  I. 
90  Hun,  365  (1895);  aff'd,  157  N.  Y.  1905),  The  secretary  has  no  power 
684;  Park  Hotel  Co.  v.  Fourth  Nat.  to  endorse  the  company's  name  on  a 
Bank,  86  Fed.  Rep.  742  (1898);  Car-  note,  especially  an  accommodation, 
ney  t'.  Duniway,  35  Oreg.  131  (1899);  note.  Wheeling,  etc.  Co.  v.  Connor, 
M.  V.  Monarch  Co.  v.  Farmers'  and  55  S.  E.  Rep.  982  (W.  Va.  1906). 
Drovers'  Bank,  49  S.  W.  Rep.  317  Where  a  bank  knows  that  a  corporate 
(Ky.  1899);  South,  etc.  Nat.  Bank  r.  note  is  accommodation  paper  it  must 
La  Grange,  etc.  Co.,  40  S.  W.  Rep.  not  only  prove  that  the  note  was 
328  (Tex.  1897);  Ex  parte  Estabrook,  signed  by  the  president  and  treasurer, 
2  Low.  547  (1877);  s.  c,  8  Fed.  Cas.  but  also  that  they  were  authorized 
794;  Lafayette  Sav.  Bank  v.  St.  Louis  to  sign  or  that  the  company  received 
Stoneware  Co.,  2  Mo.  App.  299  the  proceeds  or  that  there  was  a 
(1876);  West  St.  Louis  Sav.  Bank  r.  course  of  business  justifying  such 
Shawnee  County  Bank,  95  U.  S.  557  note.  Nat.  Bank,  etc.  r.  Snyder  Mfg 
(1877),  holding  that  a  cashier  is  not  Co.,  107  N.  Y.  App.  Div.  95  (1905) 
presumed  to  have  power  to  bind  his  A  street  railway  company  is  not  Ha- 
bank  as  indorser  of  his  i)ersonal  note,  ble  to  the  payee  of  a  note  for  its  ac 
The  payee  of  such  a  note,  in  order  commodation  endorsement  thereof 
to  hold  the  bank,  must  iirove  that  even  though  the  endorsement  was  au 
he  had  such  power;  TEtna  Nat.  Bank  thorized  by  the  directors  and  a  ma- 
V.   Charter   Oak   L.    I.   Co.,    50   Conn,  jority  of  the  stockholders.     Brill  Co, 
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The  indorsement,  however,  though  not  enforceable  bj  parties  tak- 
ing it  with  notice  that  it  was  for  accommodation,  may  be  enforced 
b}'  bona  fide  holders.^ 

t'.  Norton,  etc.  Ry.,  189  Mass.  431  indorse  paper  as  an  accommodation, 
(1905).  Prima  facie  a  bank  is  not  even  for  a  consideration  paid.  A  p€r- 
bound  as  a  surety  on  a  replevin  under-  son  discounting  the  same  for  the 
taking  in  a  suit  between  third  parties,  maker  thereby  has  notice  of  the  ille- 
Sturdevant,  etc.  Co.  v.  Farmers^  etc.  gal  indorsement.  National  Park  Bank 
Bank,  69  Neb.  220  (1903).  The  presi-  r.  German,  etc.  Co.,  116  N.  Y.  281 
dent  cannot  collect  an  amount  paid  (1889).  A  corporation  organized  for 
by  him  on  a  note  to  u'hich  he  had  freight  transfer  business  is  not  bound, 
endorsed  the  company's  name  without  and  is  not  liable  on  its  bond  of  surety, 
authority.  Triplett  i\  Fauver,  103  Va.  for  the  debt  of  another.  Even  a  co- 
123  (1904).  A  national  bank  cannot  surety  cannot  enforce  contribution, 
certify  a  check  payable  if  a  building  Lucas  v.  White  Line,  etc.  Co.,  70  Iowa, 
contract  is  not  performed,  there  be-  541  (1886).  A  corporation  cannot  be 
ing  no  money  to  respond  to  the  check,  surety  on  a  note  which  has  nothing 
Fidelity,  etc.  Co.  v.  National  Bank,  to  do  with  its  business — pure  accom- 
etc,  106  S.  W.  Rep.  782  (Tex.  1908).  modation.  The  payee  cannot  collect. 
A  person  taking  a  corporate  note  Hall  r.  Auburn  Turnp.  Co.,  27  Cal. 
which  he  knows  is  accommodation  255  (1865).  A  national  bank  cannot 
paper  cannot  enforce  it.  El  Dorado,  become  an  accommodation  indorser. 
etc.  Co.  V.  Citizens'  Bank,  107  S.  W.  National  Bank  v.  Atkinson,  55  Fed. 
Rep.  676  (Ark.  1908).  A  corporate  Rep.  465  (1893);  Bowen  v.  Needles 
agent  has  no  power  to  sign  the  com-  Nat.  Bank,  87  Fed.  Rep.  430  (1898). 
pany's  name  as  an  accommodation  en-  A  cashier  has  no  power  to  make  the 
dorser.  Federal  Nat.  Bank  v.  Cross  bank  a  surety  on  a  replevin  bond  for 
Creek,  etc.  Co.,  68  Atl.  Rep.  1018  the  accommodation  of  a  third  person. 
(Penn.  1908).  An  accommodation  in-  Sturdevant  v.  Farmers',  etc.  Bank,  62 
dorsement  by  a  manufacturing  cor-  Neb.  472  (1901).  Cf.  note  2,  p.  2697. 
poration  is  not  enforceable.  Preston  i  Bank  of  Genesee  v.  Patchin  Bank, 
V.  Northwestern,  etc.  Co.,  67  Neb.  45  19  N.  Y.  312  (1859),  holding  also  that 
(1903).  A  general  manager  has  no  a  third  party  is  not  put  upon  his  in- 
power  to  guarantee  in  the  corporate  quiry  if  the  paper  purports  on  its 
name  the  payment  of  a  third  person's  face  to  be  regularly  indorsed  in  the 
note.  Dobson  v.  More,  164  111.  110  course  of  business;  Ex  parte  Esta- 
(1896).  The  treasurer  of  a  manufac-  brook,  2  Low.  547  (1877);  s.  c,  8  Fed. 
turing  corporation  has  no  implied  Cas.  794;  Florence,  etc.  Imp.  Co.  v. 
power  to  bind  the  corporation  as  an  Chase  Nat.  Bank,  106  Ala.  364  (1895); 
accommodation  indorser,  and  a  per-  American,  etc.  Bank  v.  Gluck,  68 
son  taking  the  note  with  notice  can-  Minn.  129  (1897).  An  innocent  pur- 
not  enforce  such  indorsement.  Usher  chaser  of  paper  indorsed  for  accommo- 
V.  Raymond  Skate  Co.,  163  Mass.  1  dation  by  a  trading  corporation  may 
(1895).  A  pledgee  of  a  note  held  by  enforce  the  same  against  the  corpora- 
a  corporation,  the  pledge  being  to  se-  tion.  Jacobs  Pharmacy  Co.  v.  South- 
cure  the  personal  debt  of  the  presi-  ern  Bkg.  etc.  Co.,  97  Ga.  573  (1895). 
dent,  is  not  legal  as  against  the  sub-  The  fact  that  the  constitution  of  the 
sequent  objection  of  the  corporation,  state  prohibits  fictitious  indebtedness 
El  Capitan,  etc.  Co.  v.  Boston-Kansas,  does  not  render  void,  as  against  a 
etc.  Co.,  65  Kan.  359  (1902).  A  ware-  7>ona  fide  holder,  an  accommodation 
house   corporation   has   no   power   to  indorsement  by  a  corporation.     Mar- 
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IS^twitlistanding  tho  general  rule  on  this  subject,  there  is  no  rule 
of  public  policy  which  prohibits  an  accommodation  indorsement  of 
commercial  paper  by  a  corporation.  Consequently,  if  such  an  in- 
dorsement is  made  with  the  knowledge  and  assent  of  all  the  directors 
and  stockliolders,  and  creditors'  rights  are  not  affected,  the  indorse- 
ment is  valid  and  enforceable.^ 


shall,   etc.   Bank  v.   O'Neal,  34   S.  W.  the   corporation   was   an    accommoda- 

^ep.   344    (Tex.    1895).     A    bona  fide  tion  indorser  of  the  same.     Pliawatha, 

purchaser   of  a  bill   of  exchange   ac-  etc.  Co.  v.  John  Strange,  etc.  Co.,  106 

cepted   for  accommodation   by   a  cor-  Wis.  Ill  (1900).    Even  though  a  note 

poration    may   enforce   it.      Farmers'  signed  by  directors  of  a  bank  is   in- 

Nat.  Bank  v.  Sutton,  etc.  Co.,  52  Fed.  dorsed  by  the  bank  itself  for  accom- 

Rep.  191  (1892).     To  same  effect,  Me-  modation,  the  bank  having  no  inter- 

chanics'  Banking  Assoc,  v.  New  York,  est  therein,  and  not  receiving  the  pro- 

etc.   Lead   Co.,   35   N.  Y.   505    (1866),  ceeds   thereof,    yet   a    bona   fide   pur- 

and  cases  cited;  Central  Bank  v.  Em-  chaser  of  the  note  may  hold  the  bank 

pire,    etc.    Co.,    26    Barb.    23    (1857),  liable.    First  Nat.  Bank  v.  Arnold,  156 

holding  that  a  note  made  by  the  presi-  Ind.    487    (1901).      In    a    suit    on    an 

dent  and  indorsed  by  the  corporation  accommodation  note   che  holder  must 

is  binding  upon  the  corporation  in  the  prove   that  he  is  a  holder  for  value 

hands  of  one  who  had  been  induced  and  did  not  know  that  it  was  accom- 

by  its  agent  to  accept  it  as  a  trans-  modation  paper.   National,  etc.  v.  Sny- 

action  of  the  corporation  and  within  der,  etc.  Co.,  117  N.  Y.  App.  Div.  370 

the  scope  of  its  business.    Morford  v.  (1907).     A   person   receiving   a   note 

Farmers'  Bank,  26  Barb.  568   (1857);  for  the  debt  of  another,  which  bears 

Bridgeport  City  Bank  v.  Empire,  etc.  the  indorsement  of  a  corporation,  not 

Co.,  30  Barb.  421    (1859);   Monument  in  the  chain  of  title,  is  not  a  &ona /?de 


Nat.  Bank  v.  Globe  Works,  101  Mass 
57  (1869);  Lafayette  Sav.  Bank  r.  St 


holder  and  if  the  corporation  signed 
it  as  an  accommodation,  the  corpora- 


Louis  Stoneware  Co.,  2  Mo.  App.  299  tion   is   not   liable.     Pelton  v.   Spider 

(1876),   holding   also   that   in   a  suit  Lake,   etc.  Co.,   117  Wis.   569    (1903). 

on   the   note   the   burden   of  showing  i  Martin  v.  Niagara,  etc.  Co.,  122  N. 

that   it   was    taken  by   a   third    party  Y.    165    (1890).     Cf.   McLellan   v.   De- 

with  notice  of  the  inability  of  the  cor-  troit,  etc.  Works,  56  Mich.  579  (1885). 

poration  to  indorse  lies  upon  the  de-  By  consent  of  all  the  stockholders  and 

fendant.     A  corporation  cannot  be  an  the  board  of  directors  a  private  cor- 

accommodation  indorser.    Yet  a  bona  poration  may  become  liable  as  an  ac- 

fide  holder  of  the  paper  may  hold  the  commodation    indorser.      Murphy    r. 

corporation  liable.     National  Bank  v.  Arkansas,  etc.  Co.,  97  Fed.  Rep.   723 

Voung,  41  N.  J.  Eq.  531  (1886);  Credit  (1899).     The  board  of  directors  have 

Co.  V.  Howe  Mach.  Co.,  54  Conn.  357  no  power  to   indorse  the  note  of  an- 

(1887).    A  manufacturing  corporation  other    company    for    accommodation, 

has  no  right  to  give  accommodation  unless  all  the  stockholders  assent,  and 

paper,    but    such    paper    may    be    en-  such  assent  on  the  part  of  a  woman 

forced  by  a  bona  fide  holder.     Blake  stockholder     is     not    assumed,     even 

V.  Domestic,  etc.  Co.,  38  Atl.  Rep.  241  though  the  business  is  conducted   by 

(N.  J.  1897).     Even  though  the  presi-  her    husband    or    father.      Moreover, 

dent  of  a  company  is  the  maker  of  a  such    indorsement    is    subject    to    the 

note,  the  holder  of  such  note  is  not  claims  of  creditors  of  the  coriwration. 

chargeable   with    notice   thereby   that  /n  re  Prospect,  etc.,  126  Fed.  Rep.  1011 
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Where  the  directors  of  a  business  corporation  accejDt  paper  for 
accommodation,  thej  are  personally  liable  for  payments  made  or 
liabilities  incurred  on  such  paper.^  But  where  an  officer  causes  a 
manufacturing  company  to  indorse  for  accommodation  the  note  of 
a  party  all  of  whose  goods  it  purchases,  he  is  not  personally  liable 
to  the  former  company  unless  it  is  proved  that  the  directors  and 
stockholders   were   ignorant    thereof    and   hence    did   not   acquiesce 


(1904).     A  railroad  company  has  no 
legal  power  to  subscribe  for  the  stock 
of  a  land  company  nor  become  accom- 
modation indorsor  of  the  latter's  note, 
even  though  all  the  stockholders  as- 
sent thereto,   but  a  stockholder   can- 
not complain  where  the  owner  of  his 
stock    at   the    time    of    the    act    con- 
sented thereto,  excepting  that  a  mere 
authorization  prior  to  his  purchase  of 
his  stock  will  not  sustain  acts  done 
after  suit  commenced  by  him  object- 
ing to  the  same.    McCampbell  v.  Foun- 
tain, etc.  R.  R.,  Ill  Tenn.  55    (1903). 
A  business  corporation  cannot  defeat 
an    accommodation    note    if    all    the 
stockholders     assented     thereto     and 
there    are   no    creditors.      Perkins    v. 
Trinity,  etc.  Co.,  69  N.  J.  723   (1905), 
the  court  saying:    "To  permit  stock- 
holders of  corporations  to  unanimous- 
ly make  a  disposition  of  tne  corporate 
property  where   no   one   else's  rights 
are  in  any  way  prejudiced,  and  after- 
wards to  repudiate  their  action  upon 
the  ground   that   it  was   beyond   the 
power  of  the  fictional  body  to  do  the 
act,  could  serve  no  useful  purpose,  and 
would  be  merely  available  in  aid  of 
fraud."      In    the    case    of    First   Nat. 
Bank,  etc.  v.  Winchester,  119  Ala.  168 
(1898),    where   a   private   corporation 
had   but   four   stockholders,   and   two 
of  them  bought  the  stock  of  the  other 
two,  and  paid  therefor  by  notes  signed 
by  them  and  the  corporation,  and  se- 
cured  by  mortgage  on  the  corporate 
property,  the  court  held  that  the  note 
was  not  enforceable  against  the  cor- 
poration, but  held  that  the  mortgage 
was  legal  as  against  subsequent  cred- 
itors,    mortgagees,     and     purchasers 
from   the  corporation   who   took   with 


notice  of  the  facts.     Approving  Swift 
V.    Smith,    65    Md.    428    (1866).      The 
claim   that  all   the   stockholders   con- 
sented to  an  accommodation  indorse- 
ment and  to  give  a  mortgage  as  secur- 
ity  therefor   must   be   clearly    proven 
in    order    to    be    valid.      Steiner    v. 
Steiner,  etc.  Co.,  120  Ala.  128   (1898). 
Even    though    a    corporation,    as    the 
owner    of    an    undivided    interest    in 
land,  mortgages  it  to  secure  the  debt 
of   an   individual,    the   owner   of   the 
remaining  interest  in  the  land  cannot 
question  the  title  of  a  purchaser  at 
foreclosure   sale   on   the   ground   that 
the  mortgage  was  ultra  vires.    Collins 
V.  Rea,  127  Mich.  273    (1901).    Where 
all   the   stockholders   and    all   the   di- 
rectors cause  the  corporation  to  sign 
a  note  which  is  given  to  one  of  the 
stockholders   in   consideration   of  the 
sale    of   his    stock   to    another   stock- 
holder, the  corporation  is  bound.  Solo- 
mon   Co.    V.    Barber,     58     Kan.    419 
(1897).     See  also  §§3  and  766,  supra. 
1  Hutchinson  v.  Sutton  Mfg.  Co.,  57 
Fed.  Rep.  998   (1893).    A  bank  taking 
a  note  of  a  corporation  payable  to  its 
president  and  indorsed  by  him  to  the 
bank  cannot  collect  the  note  as  against 
the  corporation,  if  it  was  merely  an 
accommodation    note,   but   where   the 
note   was    indorsed   by   two   directors 
they    are    liable    to    the    bank,    even 
though  the  corporation  is  not.    Klein 
V.    German   Nat.    Bank,    69    Ark.    140 
(1901).     A   corporate   officer   who   is- 
sues its  notes  as  an  accommodation, 
a  small  commission  being  paid  to  him, 
is  liable  to   the  corporation  therefor. 
Shepard  r.  Morgan,  12S  N.Y.  App.  Div. 
128  (1908).  See  112  S.  W.  Rep.  4  (Mo. 
1908),  and  126  N.Y.  App.  Div,  142. 
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therein.^  A  corporation  engaged  in  selling  manufactured  goods  may 
indorse  a  manufacturer's  note  to  enable  him  to  furnish  goods.^  A 
trust  company  authorized  to  buy  and  sell  securities  may  join  with 
a  railroad  in  signing  a  note  for  the  benefit  of  the  railroad  company 
which  it  is  financing,  especially  where  all  the  stockholders  ratify  the 
transaction.^  Where  a  trading  corporation  o-wms  most  of  the  stock  of 
a  manufacturing  corporation,  and  is  the  agent  of  the  latter  in  making 
sales,  and  furnishes  it  with  money,  and  pays  dividends  to  the  minority 
stockholders  under  an  arrangement  to  that  effect,  the  indorsements 
by  the  manufacturing  company  on  the  trading  company's  paper  are 
not  accommodation  indorsements.^ 

§  775.  Guaranty  hy  one  corporation  of  the  bonds  or  dividends  of 
another  corporation — Chiai-anty  by  an  individual. — One  of  the  most 
important  and  yet  difficult  branches  of  railroad  and  corporation  law 
is  the  question  whether  one  railroad  corporation  may  guarantee  the 
bonds  or  dividends  of  another  railroad  corporation.  The  power  of  a 
railroad  corporation  in  this  respect  is  much  more  restricted  than  that 
of  a  trading  or  manufacturing  corjDoration,  because  the  former  is  a 
quasi-public  corporation  and  its  powers  are  strictly  construed.  More- 
over, the  location  of  its  railroad  is  specified  in  the  charter,  and  the 
guaranty  of  the  bonds  or  dividends  on  the  stock  of  another  railroad 
coriDoration  is  much  the  same  as  buying  the  stock  of  the  latter,  which 
is  not  legal,  unless  expressly  authorized  by  the  charter  or  the  statutes 
of  the  state.  A  railroad  corporation  has  no  implied  power  to  guaran- 
tee the  bonds  or  dividends  on  the  stock  of  another  railroad  corpora- 
tion.^    It  is  legal,  however,  for  a  railroad  in  purchasing  or  taking  a 

1  Willard  v.  Holmes,  142  N.  Y.  492  though  two  corporations  are  engaged 
(1894).  in  the  same  line  of  business  and  have 

2  Holmes,  etc.  Co.  v.  Willard,  125  N.  the  same  officers  and  stockholders  and 
Y.  75    (1890).  are  run  practically  as  one  institution 

3  First  Nat.  Bank,  etc.  v.  Guardian  and   become  sureties  for  each  other, 
T.  Co.,  187  Mo.  494  (1905).  yet  such  suretyship  is  illegal  and  can- 

4  Blake  r.  Domestic,  etc.  Co.,  38  Atl.  not  be  enforced.  Rogers  v.  Jewell, 
Rep.  241  (N.  J.  1897).  Where  a  cor-  etc.  Co.,  184  111.  574  (1900).  Under 
poration  legally  owns  all  the  stock  of  the  New  York  statutes  bonds  may  be 
another  corporation  it  may  endorse  issued  to  take  up  past-due  notes,  and 
the  notes  of  the  latter.  In  re  New  where  the  business  of  a  partnership 
York,  etc.,  141  Fed.  Rep.  430  (1905).  and  of  a  corporation  is  carried  on  as 
The  accommodation  indorsement  may  one  institution  such  bonds  are  valid, 
be  valid  if  the  proceeds  of  the  note  even  though  some  of  the  notes  so 
are  used  to  pay  a  debt  due  to  the  taken  up  grew  out  of  the  business  of 
corporation.  Lyon,  P.  &  Co.  r.  First  the  partnership,  but  were  indorsed  by 
Nat.  Bank,  85  Fed.  Rep.  120  (1898).  the  corporation.  Matter  of  Snyder, 
See  also  §775,  infra.  As  against  29  N.  Y.  Misc.  Rep.  1  (1899). 
corporate    creditors,    however,     even       5  See    §  314,    supra.     In    the    case 
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lease  of  or  consolidating  witli  another  railroad,  as  allowed  by  statute, 
to  guarantee  bonds  of  the  latter  or  dividends  on  its  stock.^ 


Louisville,  etc.  Ry.  v.  Louisville  Trust  tracts    between    them,    the    indorsing 

Co.,    174    U.    S.    552,    567    (1899),    the  company  having  paid  the  interest  for 

court  said:    "A   railroad   corporation,  five  years.    Cozart  r.  Georgia,  etc.  Co., 

unless  authorized  by  its  act  of  incor-  54  Ga.  379    (1875).     A  traffic  contract 

poration  or  by  other  statutes  to  do  so,  by  which  one  company  guarantees  a 

has  no  power  to  guarantee  the  bonds  fixed  income  to  another  company  may 

of   another   corporation;    and   such   a  be  assigned   as  collateral   to  a  mort- 

guaranty,  or  any  contract  to  give  one,  gage   and   the   issue   of   bonds   there- 

if   not  authorized   by   statute,    is    be-  under    will    not   be    enjoined    on    the 

yond  the  scope  of  the  powers  of  the  ground  that  it  is  practically  a  mort- 

corporation,  and  strictly  ultra  vires,  gage   on    the   guaranteeing   company, 

unlawful,  and  void,  and  incapable  of  inasmuch  as  the  contract  is  not  ne- 

being  made  good  by  ratification  or  es-  gotiable  and   boria  fide  purchasers  of 

toppel."      In    the    case    Pennsylvania  the  bonds  are  not  protected   against 

R.  R.  V.  St.  Louis,  etc.  R.  R.  118  U.  S.  defenses  to  the   contract  itself.     Kis- 

290    (1886),   the  court  refused  to  en-  sel   v.  Chicago,  etc.   R.   R.,   44   N.  Y. 

force  a  guaranty  of  rent  to  be  paid  on  Misc.  Rep.  156  (1904).    For  a  careful 

a    railroad    lease     where    the    lease  discussion    of   the   power   of   corpora- 

itself  was  void.     In  the  case  Coleman  tions  to  execute  guaranties  and  on  the 

V.    Eastern    Counties    Ry.,    10    Beav.  i>ower   of  corporations   in   connection 

1    (1846),  the  court  held  that  a  con-  therewith  generally,  see  31  Am.  Law 

tract  by  which  a  railroad  corporation  Rev.  363. 

undertook  to  guarantee  a  five  per  cent.  i  Where,  under  its  power  to  lease 
dividend  on  the  stock  of  a  steamship  (as  to  which  see  §  892,  infra),  a  rail- 
company,  is  invalid,  even  though  the  road  buys  all  the  stock  of  another  rail- 
operations  of  the  steamship  company  road,  it  may,  as  a  consideration  for 
would  augment  the  traffic  on  the  rail-  such  stock,  guarantee  the  bonds  of 
way.  the  lessor  railroad.  Atchison,  etc.  R. 
In  the  case  of  Madison,  etc.  Co.  v.  R.  v.  Fletcher,  35  Kan.  236  (1886). 
Watertown,  etc.  Co.,  7  Wis.  59  (1858),  Where  a  lease  of  one  railroad  to 
where  a  plank-road  company  guaran-  another  is  valid,  the  consideration 
teed  and  paid  the  debts  of  another  of  the  lease  may  be  the  guaranty  by 
plank-road  company,  which  built  and  the  lessee  of  the  bonds  of  the  lessor, 
owned  a  road  over  that  part  of  the  Low  v.  Central  Pac.  R.  R.,  52  Cal. 
former's  route  which  the  former  had  53  (1877).  It  is  sufficient  consid- 
not    constructed,    the    guarantor    was  eration  for  a  guaranty  that  the  guar- 


defeated  in  a  suit  for  repayment  from 
the  guaranteed  corporation.     In  Simp- 


antor   is   the   lessee   of  the  principal 
debtor  and  the  proceeds  are  to  be  used 


son  V.  Dennison,  10  Hare,  51  (1852),  in  equipping  the  leased  road.  Codman 
the  stockholder  of  a  railroad  company  t\  Vermont,  etc.  R.  R.,  16  Blatchf.  165 
enjoined  the  company  from  guarantee-  (1879);  s.  c,  5  Fed.  Cas.  1157.  Where 
ing  a  certain  dividend  on  all  the  by  the  terms  of  a  lease  the  net  earn- 
stock  of  another  railroad,  in  con-  ings  are  to  be  used  to  pay  mortgage 
sideration  of  the  right  to  carry  on  the  bondholders  of  the  lessor,  and  the 
business  of  the  latter  railroad.  A  lessee  afterwards  passes  into  a  re- 
stockholder  in  a  railway  company  ceiver's  hands,  the  court  will  enforce 
cannot  set  aside  the  company's  in-  such  agreement.  Grand  Trunk  Ry.  v. 
dorsement  of  another  company's  Central  Vt.  R.  R.,  78  Fed.  Rep.  690 
bonds  in  consideration  of  certain  con-  (1897).     In  the  case  Green  Bay,  etc. 
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But  the  power  of  a  railroad  coiiipanj  to  consolidate  with  or  ]nir- 
cbaso  the  railroad  of  another  company  docs  not  give  power  to  guaraii- 


R.  R.  V.  Union  Steamboat  Co.,  107  U. 
S.  98  (1882).  the  railroad  company 
had  charter  power  to  construct  and 
operate  steamboats,  and,  instead' of 
doing  so,  guaranteed  to  a  steamboat 
company,  for  the  purpose  of  carry- 
ing traffic  in  connection  with  its  rail- 
road, that  the  gross  earnings  of  each 
boat  for  two  years  should  amount  to 
a  certain  sum.  The  court  upheld  such 
guaranty.  See  Harrison  v.  Union  Pac. 
Ry.,  13  Fed.  Rep.  522  (1882),  where 
th-e  guarantor  was  a  stockholder  in  the 
corporation  whose  bonds  were  guar- 
anteed, and  the  new  road,  when  fin- 
ished, would  become  a  feeder  to  the 
guarantor,  the  guaranty  was  en- 
forced. A  railroad  corporation,  which 
has  also  banking  powers,  may  guar- 
antee bonds  of  another  railroad  cor- 
poration of  which  it  owns  a  majority 
of  the  stock,  where  such  guaranty  is 
for  its  own  purposes  and  advantage. 
Central,  etc.  Co.  v.  Farmers',  etc.  Co., 
114  Fed.  Rep.  263  (1902).  A  corpo- 
ration's guaranty  of  another  corpora- 
tion's bonds  is  an  original  under- 
taking, and  may  be  enforced  without 
resorting  to  the  latter  company.  The 
guarantor  of  the  prompt  payment  of 
the  principal  and  interest  of  bonds 
is  liable  for  interest  on  the  coupons 
which  are  not  paid  when  they  become 
due.  Philadelphia,  etc.  R.  R.  v. 
Knight,  124  Pa.  St.  58  (1889).  A 
lessee  railroad,  which  on  the  face 
of  the  bonds  of  the  lessor  agrees 
to  pay  the  coupons,  cannot,  as  against 
hona  fide  holders,  set  up  that  its 
agreement  was  ultra  vires  or  infor- 
mally authorized.  Singer  v.  St.  Louis, 
etc.  R.  R.,  6  Mo.  App.  427  (1879). 
Where  the  complaint  alleges  that  the 
defendant  had  authority  to  guarantee 
the  bonds  the  suit  being  upon  the 
guaranty,  the  question  of  ultra  vires 
cannot  be  raised  by  a  demurrer. 
Bryce  v.  Louisville,  etc.  Ry.,  73  Hun, 
233    (1893).     Damages  were   allowed 


to  a  contractor  for  breach  of  contract 
of  a  railroad  company  to  guarantee 
bonds  in  Leroy,  etc.  R.  R.  v.  Sidell, 
66  Fed.  Rep.  27  (1895).  In  Leaven- 
worth County  V.  Chicago,  etc.  R.  R., 
25  Fed.  Rep.  219  (1885),  aff'd,  134 
U.  S.  688,  it  appeared  that  the  Rock 
Island  railroad  guaranteed  the  inter- 
est on  the  bonds  of  another  railroad. 
In  March  v.  Eastern  R.  R.,  43  N.  H. 
515  (1862),  s.  c,  40  N.  H.  548,  where 
one  railroad  leased  its  entire  property 
and  franchises  to  another,  it  was  held 
that,  under  the  provisions  of  the 
lease  there  was  neither  a  union  of 
interest  and  capital  between  the  two 
roads  nor  any  warrant  of  an  equality 
9f  dividends  between  the  stockholders 
of  the  two  corporations.  Where  one 
railroad  company  contracts  with  an- 
other company  to  pay  the  interest  on 
the  bonds  of  the  latter  company,  and 
then  caused  or  consented  to  the  lat- 
ter company's  issuing  bonds  with  a 
statement  in  such  bonds  that  the  in- 
terest was  guaranteed  by  the  former 
company,  the  former  company  is  lia- 
ble for  such  interest,  even  though  it 
was  not  a  party  to  the  bonds  them- 
selves. Opdyke  v.  Pacific  R.  R.,  3  Dill. 
55  (1874);  s.  c,  IS  Fed.  Cas.  744. 
Where  the  guarantor  of  bonds  is  se- 
cured by  a  mortgage,  the  holder  of  the 
bonds  is  entitled  to  the  benefit  of  the 
mortgage.  Young  v.  Montgomery,  etc. 
R.  R.,  2  Woods,  606  (1875);  s.  c,  30 
Fed.  Cas.  850.  If  a  railroad  may  lease 
another  road,  it  may  guarantee  in- 
terest on  the  latter's  bonds,  such 
interest  being  the  rent.  Though  the 
bonds  are  negotiable  the  guaranty  is 
not.  If  bonds  are  issued  for  construc- 
tion work  which  is  not  done,  a  hona 
fide  purchaser  of  the  bonds  cannot 
enforce  a  guaranty  thereof  by  another 
corporation.  Eastern,  etc.  Bank  r.  St. 
Johnsbury,  etc.  R.  R.,  40  Fed.  Rep. 
423  (1889).  A  railroad  that  owns 
all  the  stock  of  another  railroad,  and 
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tee  the  bonds  of  tlie  latter  company  without  such  a  consolidation  or 
purchase.^  In  many  of  the  states  there  are  statutes  which  expressly 
authorize  such  guaranties.^ 


builds  the  latter,  may  take  the  mort- 
gage bonds  of  the  latter  in  payment, 
and  guarantee  the  principal  and  in- 
terest of  the  bonds  and  sell  the  same. 
Where  the  principal  may  be  declared 
due  on  default  in  payment  of  interest, 
the  guarantor  is  liable  on  the  prin- 
cipal so  declared  due.  Dougan  v. 
Evansville,  etc.  R.  R.  15  N.  Y.  App. 
Div.  483  (1897).  A  railroad  taking  a 
lease  of  the  property  of  another  com- 
pany may  guarantee  dividends  on  the 
stock  of  the  latter.  Marklove  v.  Utica, 
etc.  R.  R.,  48  N.  Y.  Misc.  Rep.  258 
(1905). 

1  Louisville,    etc.   Ry.    v.   Louisville 
Trust    Co.,  174  U.  S.  552  (1899). 

2  The  Ohio  statute  was  involved  in 
the  case  Zabriskie  v.  Cleveland,   etc. 
R.  R.,  23   How.   381    (1859),  where  a 
stockholder's   suit  to   enjoin   the   ful- 
fillment of  a  guaranty,  which  had  not 
been  made  in  accordance  with  a  stat- 
ute authorizing  it,   failed  because   of 
the   laches    of   the   stockholder.     The 
same    transaction    was    involved     in 
Connecticut,  etc.  Ins.  Co.  v.  Cleveland, 
etc.  R.  R.,  41  Barb.  9   (1863);   aff'd,  4 
T.  &  C.  251,  where  the  guaranty  was 
upheld   although   the   required   assent 
of  the  stockholders  had  not  been  ob- 
tained.   Though  the  bonds  were  void, 
the  guaranty  was  upheld.   In  this  case 
the  court  also  held  that  bondholders 
and  coupon  holders  may  assume  that 
stockholders  have  authorized  a  guar- 
anty as  required  by  statute  and  that 
the  consideration  of  the  guaranty  un- 
der  the    Ohio   statute   might   be    the 
change  of  the  gauge  of  the  railroad, 
the   bonds  of  which   are   guaranteed, 
the  effect  being  to  increase  the  busi- 
ness of  the  guarantor.     In   the   case 
Madison,  etc.  R.   R.  v.  Norwich  Sav. 
Assoc,  24  Ind.  457    (1865),  the  guar- 
anty of  bonds  in  the  hands  of  bona 
fide    purchaser    was     sustained,     the 
bonds  having  been  issued  to  and   in 


the  name  of  the  guarantor,  although 
the  latter  acted  only  for  accommoda- 
tion.    Under  a  statute  authorizing  a 
guaranty    of    bonds    of    any    railroad 
company  within  the  state,  a  railroad 
may  guarantee  the  bonds  of  a  railroad 
with  which  it  connects  by  means  of  a 
leased  line,  and  the  consideration  of 
the  guaranty  may  be  the  stock  of  the 
company  whose  bonds  are  guaranteed. 
Louisville  Trust  Co.  v.  Louisville,  etc. 
Ry.,  75  Fed.  Rep.  433  (1896) ;  aff'd,  174 
U.  S.  552,  holding  also  that  where  the 
road    of    a    consolidated    corporation 
runs  into  both  Kentucky  and  Indiana, 
and  the  Kentucky  statutes  authorize 
a  guaranty  by  the  company  and  the 
Indiana  statutes  authorize  a  guaranty 
upon   the   petition    of   a   majority    in 
interest  of  the  stockholders,  the  guar- 
anty may  be  in  accordance  with  the 
Kentucky  statutes.     If  all  the  parties 
assent  to  a  guaranty  by  the  company 
of  bonds  and  stock  in  another   com- 
pany owned  by  directors  of  the  first 
company,  such  guaranty,  being  in  con- 
sideration of  a  lease  will  not  be  set 
aside.     Barr  v.  New  York,  etc.  R.  R., 
125  N.  Y.  263  (1891).    Where  a  guar- 
anty  by   one  railroad  corporation   of 
the  bonds  of  another  railroad  corpora- 
tion is  authorized  by  statute  only  in  a 
case   where   the  railroad  line  of   the 
former  extends  across  the  state,  and 
the  line  of  the  former  does  not  extend 
across  the  state  except  by  an  illegal 
lease,  the  guaranty  cannot  be  enforced 
by  purchasers  of  the  bonds  who  took 
with  notice,  but  may  be  enforced  by 
purchasers  who  took  without  notice. 
Central  Trust  Co.  r.  Indiana,  etc.  R. 
R.  98  Fed.  Rep.  666   (1900).     A  rail- 
road   company  may   accept   the   bills 
of     exchange     of     another     railroad 
company,  the  consideration  being  the 
altering  the  gauge  of  the  latter  com- 
pany so  as  to  enable  the  cars  of  the 
former  to  run  over  the  tracks.    Smead 
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Even  though  a  statute,  authorizing  one  railroad  corporation  to 
guarantee  the  bonds  of  another  corporation,  provides  that  such  guar- 
anty shall  be  made  only  upon  a  petition  of  a  majority  in  interest  of 
the  stockholders  of  the  former,  yet  if  the  guaranty  is  actually  executed 
by  order  of  the  board  of  directors  without  any  such  petition,  a  bo7ia 
fide  purchaser  of  the  bonds  may  enforce  such  guaranty,  but  a 
purchaser  with  notice  cannot  enforce  such  guaranty.^  A  suit  in 
equity  lies  at  the  instance  of  a  railroad  corporation  that  has  guaran- 
teed negotiable  bonds  of  another  railroad  -corporation  to  have  such 
guaranty  canceled  and  suits  upon  the  guaranty  restrained,  because 
of  facts  not  appearing  upon  the  face  thereof  and  because  otherwise 
the  bonds  may  pass  into  honn  fide  hands.^ 

A  railroad  cannot  guarantee  certain  receipts  to  another  corpora- 
tion in  a  different  line  of  business.^  A  different  question  arises  where 
a  railroad  legally  comes  into  possession  of  bonds  or  notes  and  upon 
selling  them  places  its  indorsement  or  guaranty  upon  such  bonds  or 


V.  Indianapolis,  etc.  R.  R.,  11  Ind.  104  by  a  corporation  of  the  expenses  of  a 
(1858).  A  person  accepting  a  guar-  musical  festival  was  held  ultra  vires. 
anty  of  a  railroad,  knowing  that  it  A  railroad  subscription  to  a  state 
could  be  given  only  on  the  petition  of  fair  was  enforced  in  State  Board  of 
a  majority  in  interest  of  the  stock-  Agriculture  v.  Citizens'  Street  Ry.,  47 
holders,  and  knowing  that  such  Ind.  407  (1874).  C/.  §§  64,  681,  swpra; 
petition  had  not  been  made,  cannot  en-  §  909,  infra.  A  stockholder  may  en- 
force the  guaranty.  Louisville  Trust  join  a  railway  from  donating  its  funds 
Co.  V.  Louisville,  etc.  Ry.  75  Fed.  to  an  e.xhibition,  even  though  it  is 
Rep.  433  (1896);  aff'd,  174  U.  S.  claimed  that  thereby  the  corporate 
552.  In  general,  see  Macon,  etc.  R.  receipts  will  be  increased.  Tomkin- 
R.  r.  Georgia  R.  R.,  63  Ga.  103  (1879),  son  v.  South  Eastern  Ry.,  L.  R.  35 
upholding  a  mortgage  given  by  the  Ch.  D.  675  (1887).  A  stockholder 
guaranteed  corporation  to  the  guar-  who  offsets  against  his  statutory  lia- 
antor  corporation.  bility  the  corporate  guaranty  of  bonds 

1  Louisville,    etc.    Ry.    v.    Louisville  held  by  him  must  prove  the  consider- 
Trust  Co.,   174  U.   S.  552    (1899),  the  ation.      Briggs   v.    Cornwell,    9    Daly, 
court  saying:   "The  distinction  between  436   (N.  Y.  1881).     A  railroad  cannot 
the   doing   by  the  corporation   of  an  guarantee  the  dividends  of  an  eleva- ' 
act  beyond   the   scope  of  the   powers  tor    corporation    in    consideration    of ', 
granted  to  it  by  law,  on  the  one  side,  the   latter    company    subscribing    for 
and    an   irregularity    in   the   exercise  the    stock    of    the    former    company, 
of  the  granted  powers,  on  the  other,  is  Elevator  Co.   v.  Memphis,  etc.  R.   R., 
well    established    and    has    been    con-  85  Tenn.  703    (1887).     A  freight  and 
stantly  recognized  by  this  court."    To  transfer  corporation  has  no  power  to 
same  effect  Zabriskie  r.  Cleveland,  etc.  guarantee  the  credit  of  a  third  per-  j 
R.  R.,  23  How.  381  (1859);  Conn.,  etc.  son.     Lucas   r.   White  Line  Transfer 
Ins.  Co.,  41  Barb.  9   (1863).  Co.,    70    Iowa,    541    (1886).      A   guar- 

2  Louisville,   etc.    Ry.    v.    Louisville  anty  by  a  railroad  company  of  divi- 
Trust  Co.,  174  U.  S.  552   (1899).  dends  on  the  stock  and  interest  on  the 

3  Davis   r.    Old    Colony   R.   R.,    131  bonds  of  a  hotel  company  cannot  be 
Mass.  258  (1881),  where  the  guaranty  enforced  by  the  hotel  company.    West- 
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notes.     That  is  the  same  as  endorsing  commercial  paper,  which  the 
company  has  received  in  due  course  of  business.^ 

ern,  etc.  R.  R.  v.  Blue  Ridge,  etc.  Co.,    such  guarantee,  even  though  it  paid 
102'Md   307  (1905).  °^^^   ^^^    proceeds   to   the    iron    com- 

1  Arnot  V.  Erie  Ry.,   67   N.  Y.   315    pany     for     the     construction     of     a 
(1876)-  aff'g  5  Hun,  608,  upholding  a    hlast    furnace.      Roosevelt    ly.     Nash- 
guaranty    which    the    defendant    had    ville,    etc.    Ry.,    128    Fed.    Rep.    465 
made  on  bonds  sold  by  it;    Railroad     (1904).     Where  a  municipal  bond  is 
Co    V-   Howard,   7   Wall.   392    (18  8),    payable  to  a  railroad  company  or  its 
where  the  guaranty  by  a  railroad  of    assigns,  and  the  company  sells  it  with 
bonds  given  to  it  by  a  city  was  up-    the  indorsement,   "The  New  Orleans, 
held.    Where  a  railroad  company  pur-    Jackson   &   Great   Northern   Railroad 
chases,  through  a  third  person,  land    Company,  for  value  received,   hereby 
which  it  needs  for  railway  purposes    transfers  the  within  bond  to  the  New 
and  guarantees  his  note  given  in  pay-    Orleans    Savings    Institution,    or    as- 
ment,  it  is  liable  on  such  guarantee,    signs."  the  company   is   liable  as   an 
Lake'  Street,  etc.  R.  R.  v.  Carmichael,    indorser  of  the  bond  when  it  becomes 
184  111    348 '(1900).     A  railroad  com-    due.       Bonner     v.     New     Orleans,     2 
pany   may    guarantee   a   construction    Woods,  135   (1875);   s.  c,  3  Fed.  Cas. 
company's  contract  to  pay  an  engineer    853.     A  railroad  company  may  accept 
for  services  rendered  in  constructing    the  bills  of  exchange  of  another  rail- 
the  road.    Mathesius  v.  Brooklyn,  etc.    road  company,  the  consideration  being 
R    R.    96   Fed.  Rep.  792    (1899).     In    the  altering  the  gauge   of   the   latter 
DeGr'off  r.  American,  etc.  Co.,  21  N.  Y.    company  so  as  to  enable  the  cars  of 
124    (1860),    a   corporation    was   held    the    former   to   run   over   the   tracks. 
liable  on   its  guaranty  that  the   pat-    Smead  v.  Indianapolis,  etc.  R.  R.,  11 
ronage  of  the  employees  of  the  corpo-    Ind.     104      (1858).     Where     a     land 
ration    should    continue    to    a    store    company  has   power  to  purchase  the 
which  the  corporation  sold  with  such    bonds  of  a  railway  company,  it  may 
guaranty        A     railroad     corporation    guarantee  their  payment  upon  selling 
may  guarantee  and  sell  the  bonds  of    them.     Tod  v.  Kentucky  Union  Land 
another  railroad  company  which  have    Co.,  57  Fed.  Rep.  47   (1893);   aff'd  on 
been  given  by  the  latter  to  the  former    this  point  in  62  Fed.  Rep.  335,    Judge 
company  in  payment  of  a  debt.    Rog-    Taft  in  this  case  said   (p.  345):   "But 
ers,  etc.  Works  v.  Southern  R.  R.,  34    why  is  it  necessary  to  show  that  what 
Fed.  Rep.  278   (1888).    Guarantors  of    was  done  in  this  case  was  in  fact  a 
bonds  sold   to   a  corporation   are   lia-    complete     consolidation     within     the 
ble,    though   the   corporation   had    no    statute,  to  make  it  lawful?     It  seems 
power  to  purchase.     State  v.  Woram,    to  us  that  the  purchase  of  the  stock 
6  Hill,  33    (1843).     Where  the  bonds    and  guaranties  can  be  supported   on 
are  payable  to  the  order  of  another    the  ground  that,  even  if  they  did  not 
railroad  company  or  its  assigns,  and    constitute  a  consolidation,  they  were 
are  indorsed   by  the   latter  and  sold,    legitimate  steps  towards  a  consolida- 
the  latter  are  liable  as  an  indorser  to    tion.     They  involved  the  exercise  of 
a  bona  fide  holder,  even  though  the  in-    powers  similar  to,  but  less  extensive 
dorsement  was  ultra  vires.     Madison,    than,  that  of  consolidation,  and  may 
etc.   R.   R.   V.   Norwich,   etc.    Soc,    24    fairly  be  said  to  have  been  included 
Ind.    457    (1865).     Where   a   railroad    in  it,  as  the  part  is   included   in  the 
company  guarantees  the  bonds  of  an    whole.     It  would   be  strange,  indeed, 
iron  company  and  sells  the  bonds  and    if   the   land   company   had   power,   in 
receives  the  proceeds,  it  is  liable  on    order  to  encourage  the   construction 
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Where  various  properties  are  transferred  to  a  coal  company  for 
stock,  on  the  furtlier  understanding  that  all  moneys  already  ex- 
pended on  such  projjerties  should  be  repaid  in  bonds  of  a  railway 
to  be  guaranteed  by  the  coal  company,  but  such  distribution  of  bonds 
is  never  made  on  account  of  the  impossibility  of  such  a  guaranty 
being  legally  made,  one  of  the  parties  who  turned  in  his  property 
may  hold  the  coal  company  liable  in  damages  for  the  amount  of 
money  expended  by  him  on  the  property  before  turning  it  in  for 
stock.^ 

A  land  and  lumber  company  having  power  to  consolidate  with 
a  railroad  company  may  own  the  stock  and  guarantee  the  bonds 
and  preferred  stock  of  such  railroad  company,  the  railroad  of  which 
is  beneficial  to  the  land  company  in  its  mining,  manufacturing,  and 
lumbering  business.-  If  the  g-uaranty  is  within  the  power  of  the 
company,  and  no  stockholder  objects,  it  is  not  necessary  to  show 
that  it  was  beneficial  to  the  stockholders,  noT  to  show  any  special 
consideration  other  than  the  money  paid  for  the  securities  having 
the  guaranty.^  Where  a  land  company  owns  land  and  also  bonds  and 
shares  of  stock  in  a  railroad  company,  it  has  power,  upon  selling  such 
stock  and  bonds,  to  g-uarantee  dividends  and  interest  thereon."*   Wliere 


of  a  railroad,  to  embark  in  the  enter- 
prise its  total  capital,  with  a  railway 
company  as  a  partner,  and  did  not 
have  power  to  accomplish  the  same 
purpose  by  risking  only  part  of  that 
capital."  Where  an  insolvent  corpora- 
tion owns  all  the  stock  of  the  rail- 
road and  causes  the  railroad  to  give 
its  note  for  a  debt  of  the  former,  such 
note  cannot  be  enforced  in  the  hands 
of  the  payee.  Re  Mills  Co.,  162  Fed. 
Rep.  42  (1908).  A  loan  and  trust  com- 
pany may  guarantee  the  payment  of 
bonds  taken  by  it  in  the  ordinary 
course  of  business.  Broadway,  etc. 
Bank  r.  Baker,  176  Mass.  294   (1900). 

1  Crown,  etc.  Co.  v.  Thomas,  177  111. 
534    (1898). 

2  Marbury  r.  Kentucky  Union  Land 
Co.,  62  Fed.  Rep.  335  (1894),  holding 
also  that  it  is  not  necessary  that  an 
actual  consolidation  be  made;  aff'g 
on  this  point  Tod  v.  Kentucky  Union 
Land  Co.,  57  Fed.  Rep.  47  (1893).  A 
mining  company  having  power  to 
build  a  railroad  or  to  subscribe  to 
stock  in  the  railroad  may  guarantee 
bonds  of  a  railroad  and  may  give  a 
mortgage    to    secure    such    guaranty. 


Central  Trust  Co.  v.  Columbus,  etc. 
Ry.,  87  Fed.  Rep.  815  (1898),  holding 
also  that  under  the  Ohio  statutes  a 
coal  company  may  guarantee  the 
bonds  of  a  railroad  company  and  may 
give  a  mortgage  to  secure  such  a 
guaranty.  A  saw-mill  and  lumber 
company  has  implied  power  to  guar- 
antee the  interest  of  bonds  of  a  rail- 
road constructed  for  the  purpose  of 
supplying  the  mill  with  logs,  even 
though  the  railroad  also  serves  the 
public.  All  the  officers  and  stock- 
holders of  the  former  company  as- 
sented to  the  guaranty.  The  aid  in 
procuring  logs  was  a  sufficient  con- 
sideration. Mercantile  Trust  Co.  v. 
Kiser,  91  Ga.  636  (1893). 

3  Marbury  r.  Kentucky  Union  Land 
Co.,  62  Fed.  Rep.  335  (1894).  See  also 
§  3.  supra.  A  guaranty  by  one  corpo- 
ration of  an  obligation  of  another 
corporation  by  reason  of  the  former 
employing  an  expert  of  the  latter  is 
legal  if  all  the  stockholders  of  both 
companies  assent  thereto.  Butter- 
worth,  etc.  V.  Kritzer,  etc.  Co.,  115 
Mich.  1   (1897). 

4  Marbury  v.  Kentucky  Union  Land 
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a  bank  buys  wall  paper  at  a  slieriff's  sale,  and  organizes  a  corporation 
to  sell  the  paper,  all  the  stock  of  the  corporation  being  owned  by  the 
bank,  and  the  bank  guaranties  debts  thereafter  incurred  by  such  cor- 
jjoration,  the  bank  is  liable  on  such  debts.^  A  company  organized  to 
manufacture  ironwork  for  mining  plants  cannot  legally  guarantee  the 
performance  of  a  person's  contract  for  the  erection  of  a  mining  plant, 
even  though  it  thereby  makes  a  sale  of  iron.  The  company  is  not 
liable,  even  though  the  contract  was  not  performed.^  Closely  con- 
nected with  this  subject  is  that  of  accommodation  paper  made  or 
endorsed  by  a  corpq^'ation,  and  while  such  paper  is  not  generally  bind- 


Co.,  62  Fed.  Rep.  335  (1894),  the 
court  saying:  "The  power  of  the  land 
company  to  enter  into  such  an  obliga- 
tion for  such  a  purpose  is  completely 
established  by  the  case  of  Railroad 
Co.  V.  Howard,  7  Wall.  392  (1868). 
In  that  case  it  was  held  that  a  rail- 
road corporation,  with  power  to  issue 
bonds  for  the  construction  of  its  road, 
might  guarantee  the  bonds  of  cities 
and  counties,  which  had  been  lawfully 
issued  for  the  purpose  of  aiding  the 
railroad  in  the  construction."  A  cor- 
poration having  the  charter  power  to 
purchase  the  stock  of  another  corpo- 
ration has  power  to  guarantee  divi- 
dends on  such  stock  in  selling  it. 
Mason  v.  Standard,  etc.  Co.,  85  N. 
Y.  App.  Div.  520  (1903).  A  railroad 
that  owns  all  the  stock  of  another 
railroad,  and  builds  the  latter,  may 
take  the  mortgage  bonds  of  the  latter 
in  payment,  and  guarantee  the  prin- 
cipal and  interest  of  the  bonds  and 
sell  the  same.  Where  the  principal 
may  be  declared  due  on  default  in 
payment  of  interest,  the  guarantor  is 
liable  on  the  principal  so  declared 
due.  Dougan  v.  Evansville,  etc.  R.  R., 
15  N.  Y.  App.  Div.  483  (1897).  The 
fact  that  the  charter  of  a  gas  company 
provides  that  it  may  issue  bonds  for 
$500,000  and  secure  them  by  mort- 
gage, does  not  prevent  the  company 
borrowing  additional  sums  of  money, 
nor  from  guaranteeing  bonds  in  other 
companies  which  it  has  lawfully  ac- 
quired. Fidelity  Trust  Co.  v.  Louis- 
ville Gas.  Co.,  118  Ky.  588  (1904). 
Where  without  the  knowledge  of  the 
board  of  directors  the  president  pur- 


chases from  a  corporation  notes  which 
it  owns  and  endorses  the  corporate 
name  thereon,  the  corporation  can- 
not be  held  liable  on  such  indorse- 
ment. Smith  V.  Pacific,  etc.  Works, 
145  Cal.  352  (1904). 

1  American  Nat.  Bank  v.  National 
Wall  Paper  Co.,  77  Fed.  Rep.  85 
(1S96).  Where,  in  order  to  develop 
the  property  of  a  land  company,  its 
stockholders  organize  a  railroad  com- 
pany and  also  a  light,  heat  and  power 
company,  the  respective  interests  of 
the  various  companies  being  practi- 
cally the  same,  it  is  legal  for  the  land 
company  to  indorse  and  guarantee  the 
notes  of  the  other  companies,  the 
court  saying:  "For  purposes  of  equity, 
courts  will  look  behind  that  artificial 
personality,  and,  if  need  be,  ignore  it 
altogether,  and  deal  with  the  in- 
dividuals who  constitute  the  corpo- 
ration, and  that  is  what,  in  justice 
and  fairness,  must  be  done  here, 
where  practically  the  same  persons 
were  associated  together  for  one  com- 
mon purpose  under  three  or  four  dif- 
ferent names,  corresponding  to  the 
several  branches  of  the  single  common 
enterprise,  and  acted  together  only 
formally  as  distinct  organizations, 
each  devoted  to  the  corporate  pursuit 
of  its  appropriate  branch."  Kendall  r. 
Klapperthal  Co.,  202  Pa.  St.  596 
(1902).  A  bank  may  guarantee  the 
Interest  on  the  debentures  of  a  com- 
pany. Ex  parte  Booker,  L.  R.  14  Ch. 
D.  317  (1880). 

2  Humboldt    Min.    Co.    v.    American 
Mfg.  etc.  Co.,  62  Fed.  Rep.  356  (1894). 
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ing  on  the  corporation,  it  may  be  in  the  hands  of  bona  fide  holders, 
or  when  made  with  the  knowledge  and  consent  of  all  the  directors  and 
stockholders  without  injury  to  corj^orate  creditors,^  and  such  paper 
may  also  be  legal  where  tlie  relations  between  the  parties  are  such  that 
the  paper  is  not  really  accommodation  paper,  but  carries  an  incidental 
but  valuable  consideration  to  the  corporation  so  making  or  endorsing 
the  paper;  as  for  instance,  where  one  cduipany  owns  a  majority  of  tli(i 
stock  of  another  similar  company  and  gives  financial  assistance  to  the 
latter.- 

Many  instances  of  guarantees  by  miscellaneous  corporations  are 
given  in  the  notes  below.^ 


1  See  §  774,  supra. 

2  See  §  774,  SMpro. 

3  A  building  association  having  stat- 
utory power  to  purchase  land  on  which 
it  has  a  lien  has  no  power  to  purchase 
land  upon  which  it  has  no  lien,  and 
hence  the  association  cannot  be  held 
liable  for  a  deficiency  in  the  foreclosure 
of  a  mortgage  which  rested  upon  such 
property  when  purchased  by  the  as- 
sociation and  which  the  association 
assumed,  it  being  shown  also  that  the 
transaction  had  not  been  authorized 
by  the  board  of  directors,  but  that  on 
the  contrary  they  repudiated  it.  Na- 
tional, etc.  Assoc.  V.  Home,  etc.  Bank, 
181  111.  35  (1899).  A  New  Jersey  cor- 
poration, having  corporate  power  so 
to  do,  may  purchase  stock  in  another 
corporation  in  a  similar  business,  and 
as  a  part  of  the  purchase  price  may 
guarantee  and  agree  to  pay  dividends 
on  certain  outstanding  preferred 
stock  of  the  latter  company.  Such 
a  contract  is  not  illegal,  immoral  or 
against  public  policy.  Windmuller  v. 
Standard,  etc.  Co.,  106  N.  Y.  App.  Div. 
246  (1905);  aff'd,  186  N.  Y.  572.  A 
town  improvement  company  has  no 
power  to  guarantee  dividends  on  the 
stock  of  an  investment  company. 
Greene  r.  Middleborough,  etc.  Co.,  89 
S.  W.  Rep.  228  (Ky.  1905).  A  manu- 
facturing corporation  may  be  liable 
on  its  guaranty  of  a  third  person's 
obligation  to  pay  for  materials  which 
are  to  be  manufactured  into  articles 
for  the  corporation,  and  which  it 
could   not    otherwise   obtain.     White- 


head v.  American,  etc.  Co.,  70  N.  J. 
Eq.  581  (1905).  The  president  and 
vice-president  of  a  trust  company 
have  no  authority  to  give  its  guar- 
antee that  certain  outside  stock  and 
bonds  will  be  sold  at  a  certain  price, 
the  trust  company  having  no  interest 
therein.  Cause  i:  Commonwealth  T. 
Co.,  55  N.  Y.  Misc.  Rep.  llo  (1907). 
A  brewing  company  may  become 
surety  on  a  liquor  license  bond  to 
induce  the  licensee  to  lease  a  building 
from  the  company  and  deal  in  its 
product.  Horst  v.  Lewas,  71  Neb.  365 
(1904).  A  brewing  company  may 
guarantee  a  note  in  order  to  obtain  a 
new  customer.  Blue  Island  Brewing 
Co.  V.  Fraatz,  123  111.  App.  Rep.  26 
(1905).  A  construction  company's 
contract  to  pay  certain  interest  oa 
bonds,  which  it  received  in  payment 
in  advance,  does  not  obligate  it  to  pay 
interest  on  bonds  received  by  it  in 
regular  payment.  Foster  v.  Mansfield, 
etc.  R.  R.,  36  Fed.  Rep.  627  (1S8S); 
aff'd,  146  U.  S.  88  (1892).  A  trading 
corporation  may  defend  against  its 
guarantee  of  a  note  on  the  ground 
that  it  received  no  consideration  there- 
for. Beaton,  etc.  Co.  v.  International, 
etc.  Co.,  105  S.  W.  Rep.  556  (Tex. 
1907).  A  corporation  which  has  taken 
an  assignment  from  one  of  its  debtors 
of  the  price  of  a  product  sold  by  the 
latter  may  guarantee  to  a  third  party 
the  cost  of  finishing  such  product,  in 
order  to  realize  the  price.  Flint,  etc. 
Co.  r.  Kerr-Murray,  etc.  Co..  56  N.  E. 
Rep.    S5S    (Ind.    1900).     Where    the 


J695 


I  lO 


.] 


BONDS   AND   COUPONS. 


[CH.  XLVI. 


A  lumber  company  may  become  surety  on  a  building  contractor's 
bond  where  it  is  customary  for  such  companies  so  to  do  in  order  to 

guarantor  agrees  to  make  good  any  of  a  note  given  by  one  corporation  in 
deficiency  in  dividends  "below  ten  per  payment  of  a  debt  due  from  another 
cent,  per  annum,"  any  dividend  in  any  corporation,  there  being  no  connection 
year  in  excess  of  ten  per  cent,  will  be  or  consideration  between  the  two  cor 
applied  to  make  up  the  deficiency  in 
any  other  year,  there  being  no  pro- 
vision in  the  agreement  that  dividends 
shall  be  paid  annually.  Fontana  v. 
Pacific,  etc.  Co.,  61  Pac.  Rep.  580  (Cal 


porations,  cannot  enforce  the  note. 
Ehrgott  r.  Topeka  Bridge  Manufac- 
tory, 16  Kan.  4S6  (1876);  Rahm  v. 
King  Bridge  Manufactory,  16  Kan.  277 
(1876).     A  transfer  company  cannot 


1900).  Although  the  entire  capital  guarantee  the  credit  of  another  per- 
stock  of  a  corporation  is  issued  for  son.  Lucas  v.  White  Line  Transfer 
the  equity  of  redemption  in  certain  Co.,  70  Iowa,  541  (1886).  A  contract 
steamboats,  it  may  be  shown  by  parol  between  two  companies  by  which  one 
evidence  tnat  the  corporation  assumed  is  to  name  four  of  the  six  directors  of 
the  payment  of  the  mortgages  on  the  the  other  (and  is  also  to  sell  the  stock 
boats.  Such  assumption  of  a  debt  is  of  the  latter,  carry  out  its  contracts, 
legal.  Farmers'  Bank,  etc.  v.  Ohio  and  pay  dividends  on  its  stock)  is 
River,  etc.  Co.,  108  Ky.  447  (1900).  illegal.  James  i:  Eve,  L.  R.  6  H.  L. 
Where  a  person  sells  his  business  to  a  335  (1873).  The  amount  of  indebted- 
corporation  for  the  stock  of  the  lat-  ness  which  may  be  incurred  by  a  na- 
ter,  with  the  agreement  of  the  latter  tional  bank  being  limited  to  the 
to  indorse  the  notes  of  the  vendor,  amount  of  its  capital  stock,  its  guar- 
such  indorsements  are  legal.  Nat.  antee  of  a  debt,  after  it  has  already 
Bank  of  Commerce  v.  Allen,  90  Fed.  incurred  liabilities  to  the  extent  al- 
Rep.  545  (1898).  A  carpet  and  fur-  lowed  by  law,  cannot  be  enforced, 
niture  company  may  indorse  the  note  Weber  v.  Spokane  Nat.  Bank,  50  Fed. 
of  a  hotel  company  where  the  latter  Rep.  735  (1892).  In  a  suit  to  enforce 
is  being  practically  carried  by  the  a  guaranty  by  one  company  of  divi- 
former.  Hess  v.  Sloane,  66  N.  Y.  App.  dends  on  the  stock  of  another  com- 
Div.  522  (1901);  aff'd,  173  N.  Y.  616.  pany,  the  charter  authority  for  such 
A  corporation  as  a  member  of  a  co-  guaranty  must  be  set  forth;  and 
partnership  may  be  liable  on  a  note  where  the  suit  is  against  still  another 
given  by  said  copartnership  and  in-  corporation  on  the  ground  that  the 
dorsed  by  the  corporation.  Johnson  v.  latter  had  assumed  such  guaranty,  the 
Weed,  etc.  Co.,  103  Wis.  291  (1899).  contract  of  such  assumption  must  be 
A  brewing  company  has  power  to  set  forth.  Ordinarily  such  a  guaranty 
guarantee  a  lease  of  premises  occu-  is  not  enforceable.  Rhorer  r.  Middles- 
pied  by  one  of  its  customers,  and  con-  boro,  etc.  Co.,  44  S.  W.  Rep.  448  (Ky. 


taining  fixtures  mortgaged  to  the  com 
pany.   Fuld  v.  Burr  Brewing  Co.,  18  N 


1898).     A    corporation    organized    to 
deal  in  the  stock  of  a  stockyard  cor- 


Y.  Supp.  456   (1892);   Holm  v.  Claus,    poration,  and  hold  personal  and  real 


etc.  Co.,  21  N.  Y.  App.  Div.  204 
(1897);  Koehler,  etc.  Co.  r.  Rein- 
heim.er,  26  N.  Y.  App.  Div.  1    (1898) 


estate,  may  buy  competing  stock- 
yards; also  may  buy  the  stock  of  a 
contemplated      competing      company; 


A   brewing   company    cannot   become    also    buy,    guarantee,    and    sell    the 


surety  on  an  appeal  bond,  even 
though  thereby  it  continues  to  sell 
beer  to  the  appealing  party.  The  com- 
pany is  not  liable.     Best,  etc.   Co.  r 


bonds  of  such  competing  company; 
also  pay  money  to  settle  suits  against 
the  first-named  stockyard  company, 
and    to   bind    stockyard    men    not   to 


Klassen,  185  111.  37  (1900).  The  payee    erect  competing  yards  for  a  specified 
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obtain  business.^  A  national  bank  cannot  agree  that  a  person  becom- 
ing surety  on  an  attachment  bond  will  be  protected  by  the  bank, 
where  the  bond  is  not  given  for  the  benefit  of  the  bank,-  A  national 
bank  has  no  power  to  guarantee  a  draft  in  which  it  has  no  interest,^ 
Where  a  national  bank  in  order  to  obtain  payment  of  a  debt  due  to 
it,  guarantees  a  still  larger  sum,  it  is  liable  on  the  guaranty  to  the 
extent  of  the  debt  so  paid  to  it,**  A  receiver  appointed  in  a  fore- 
closure suit  on  a  mortgage  which  is  a  lien  prior  to  a  guaranty  may, 
within  a  reasonable  time  after  taking  possession,  refuse  to  carry  out 

term  of  years  within  a  certain  terri-  tract  by  the  builder.  Interior,  etc.  Co. 
tory;  and  may  sell  any  or  all  of  the  v.  Prasser,  108  Wis.  557  (1901). 
above  property  and  right  to  the  first-  2  A  bank  is  not  bound  by  a  guaranty 
named  company.  Ellerman  r.  Chicago  which  its  cashier  makes  on  a  bond 
Junction,  etc.  Co.,  49  N.  J.  Eq.  217  and  mortgage  in  which  the  bank  has 
(1S91).  Where  a  company  is  in  finan-  no  interest.  Farmers',  etc.  Nat.  Bank 
cial  distress,  and  its  creditors  agree  v.  Smith,  77  Fed.  Rep.  129  (1896). 
to  an  extension  of  time  provided  the  Contra,  Seeber  v.  Commercial  Nat. 
company  assumes  certain  private  Bank,  77  Fed.  Rep.  957  (1897).  A 
debts  of  the  directors,  the  company  national  bank  has  no  power  to  guar- 
has  power  to  do  so,  but  bad  faith  may  antee  the  payment  of  debts  where  the 
invalidate  the  transaction.  Stark  bank  has  no  interest  in  the  matter. 
Bank  v.  United  States  Pottery  Co.,  34  Such  a  guaranty  is  not  enforceable. 
Vt.  144  (1861).  Where  the  payment  Commercial  Nat.  Bank  r.  Pirie,  82 
of  the  coupon  is  guaranteed,  demand  Fed.  Rep.  799  (1897).  An  agreement 
of  payment  at  the  place  where  the  of  a  national  bank  that  it  will  pay  all 
coupon  is  payable  should  be  m.ade  checks  of  a  person  is  not  enforceable 
within  a  reasonable  time  after  it  be-  by  a  party  who  cashes  such  checks 
comes  due.  Arents  v.  Commonwealth,  relying  on  such  agreement,  it  appear- 
18  Graft.  (Va.)  750  (1868).  ing  that  the  bank  had  no  funds  of  the 

1  Central  Lumber  Co.  r.  Kelter,  201  former  to  meet  such  checks.  This  is 
111.  503  (1903);  Wheeler,  etc.  Co.  v.  an  ultra  vires  contract  of  guaranty. 
Everett  Land  Co.,  14  Wash.  630  Bowen  r.  Needles,  etc.  Bank,  94  Fed. 
(1896).  A  contract  of  a  lumber  com-  Rep.  925  (1899);  First  Nat.  Bank  v. 
pany  organized  to  buy  and  sell  lumber,  Amer.  Nat.  Bank,  173  Mo.  153  (1903). 
by  which  it  guarantees  a  building  con-  A  national  bank  cannot  certify  a 
tract  is  ultra  vires  and  cannot  be  check  payable  if  a  building  contract  is 
enforced  against  the  corporation  upon  not  performed,  there  being  no  money 
its  insolvency.  In  re  Smith  Lumber  to  respond  to  the  check.  Fidelity,  etc. 
Company,  132  Fed.  Rep.  620  (1904).  Co.  r.  National  Bank,  etc.,  106  S.  W. 
Where  a  lumber  company  becomes  Rep.  782  (Tex.  1908).  Even  though 
surety  on  the  bond  of  a  contractor  a  bank  has  no  power  to  make  a  guar- 
against  mechanics'  liens  on  a  building  anty,  yet  the  officer  signing  the  bank's 
which  he  is  about  to  build  and  for  name  to  such  guaranty  is  not  person- 
which  the  company  is  to  furnish  the  ally  liable  thereon.  Thilmany  r.  Iowa, 
lumber,  the  defense  of  ultra  vires  is  etc.  Co.,  108  Iowa,  357  (1899).  Cf. 
not  good.     G.  F.  Wittmer,  etc.  Co.  v.    note  3,  p.  2683. 

Rice,  23  Ind.  App.  586  (1900).   A  lum-        3  National  Bank,  etc.  r.  Sixth   Nat. 
ber   selling  company  cannot  claim   a    Bank,  212  Pa.  St.  238   (1905). 
lien  on  a  building  where  it  has  guar-        4  Appleton    r.    Citizens',   etc.    Bank, 
anteed    the    performance    of    the   con-     190  N.  Y.  417   (1907). 
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the  terms  of  a  lease  wliicli  the  company  had  entered  into,  and  may 
refuse  to  be  bound  by  a  guaranty  of  the  bonds  of  the  lessor.^  Where 
a  guaranty  authorized  by  statute  is  to  be  by  the  company,  it  may  be  by 
the  directors  without  any  action  of  the  stockholders.^  A  stockliolder 
■who  assents  to  a  guaranty  cannot  afterwards  attack  it  on  the  ground 
that  the  corporation  had  no  power  to  enter  into  it.^  A  I*few  Hamp- 
shire stockholder  in  a  Kansas  corporation  may  defend  against  a  stat- 
utory liability  on  the  stock  on  the  ground  that  the  plaintiU's  claim 
against  the  corporation  is  an  ultra  vires  guaranty,  even  though  the 
state  court  may  have  decided  such  guarant}^  to  be  valid.'* 

It  is  a  question  of  considerable  doubt  as  to  whether  a  guaranty 
on  bonds  is  negotiable,  the  same  as  the  bonds  themselves.  But  the 
better  opinion  is  that  the  negotiability  of  the  instrument  guaran- 
teed extends   also  to   the  guaranty  itself.^     Where  a  guaranty  on 


1  Ames  V.  TInion  Pac.  Ry.,  60  Fed. 
Rep.  966   (1894). 

2  Louisville  Trust  Co.  v.  Louisville, 
etc.  Ry.,  75  Fed.  Rep.  433   (1896). 

3  If  all  the  parties  assent  to  a  guar- 
anty by  the  company  of  bonds  and 
stock  in  another  company  owned  by 
directors  of  the  first  company,  such 
guaranty,  being  in  consideration  of  a 
lease,  will  not  be  set  aside.  Barr  r. 
New  Yorlv,  etc.  R.  R.,  125  N.  Y.  263 
(1891).  Where  an  agricultural  society 
guarantees  the  bonds  of  a  street  rail- 
way, a  participating  stockholder  in 
such  society  cannot  afterwards  object. 
Thompson  v.  Lambert,  44  Iowa,  239 
(1876).  See  also  Martin  r.  Niagara, 
etc.  Co.,  122  N.  Y.  165  (1890),  and 
§§3,  735,  supra.  A  guaranty  by  a 
paving  company  that  the  pavement 
will  be  good  for  ten  years  cannot  be 
enjoined  at  the  instance  of  a  stock- 
holder where  the  pavement  has  been 
completed.  Fisher  r.  Georgia,  etc.  Co., 
121  Ga.  021  (1905). 

4  Ward    V.    Joslin,    186    U.    S.    142 
(1902),  aff'g  100  Fed.  Rep.  676. 

0  Louisville  Trust  Co.  v.  Louisville, 
etc.  Ry.,  75  Fed.  Rep. 
Louisville,  etc.  Ry.  v. 
Co.,  174  U.  S.  552,  573 
pan  V.  Cleveland,  etc.  R. 
(1862)  ;  s.  c,  24  Fed. 
also  §  768,  snpra.  Not  only  the  bonds, 
but   the  state's  indorsement  or  guar- 


433  (1896); 
Louisville    T. 

(1899);  Top- 
R.,  1  Flip.  74 
Ca<5.   56.      See 


anty  on  them,  are  negotiable,  and  a 
bona  fide  purchaser  of  them  from  a 
contractor  to  whom  they  were  fraud- 
ulently issued  may  enforce  them.  Gil- 
man  v.  New  Orleans,  etc.  R.  R.,  72  Ala. 
566  (1882).  The  state's  indorsement 
or  guaranty  of  bonds  is  negotiable. 
State  r.  Cobb,  64  Ala.  121  (1879). 
"Where  the  statute  confers  express 
authority  upon  the  company  to  guar- 
antee the  bonds  of  another  company  a 
mere  failure  on  the  part  of  the  guar- 
anteeing company  to  pursue  the  mode 
specified  in  the  statute  will  not  in- 
validate such  guaranty  in  the  hands 
of  the  bona  fide  holder."  Atchison, 
etc.  R.  R.  r.  Fletcher,  35  Kan.  236,  248 
(18S6).  For  a  full  statement  of  the 
law  relative  to  the  negotiability  of  a 
guaranty  of  a  note,  see  Daniels  on 
Negotiable  Instruments  (4th  ed.), 
§§ 1774-1784.  A  guaranty  indorsed  on 
a  negotiable  note  is  generally  not  ne- 
gotiable. 1  Am.  Lead.  Cas.  (ed.  1871), 
410.  Qawre,  whether  this  is  the  same 
as  to  guaranties  of  railroads  bonds. 
Arents  r.  Commonwealth,  18  Gratt. 
(Va.),  750,  767  (1868).  In  Codman  r. 
Vermont,  etc.  R.  R.,  16  Blatchf.  165 
(1879);  s.  c,  5  Fed.  Cas.  1157,  where 
two  companies  joined  in  making 
notes,  and  then  one  of  these  com- 
panies indorsed  the  same  and  also 
guaranteed  payment,  the  court,  per 
Wheeler,  J.,  said:     "This  guaranty  is 
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negotiable  bonds  is  in  terms  payable  to  the  holder  thereof,  such 
guaranty  itself  is  negotiable  \vitli  the  bonds.^  A  bona  fide  pur- 
chaser of  guaranteed  honds  is  protected  where  the  corporation  had 
power  to  give  it,  even  though  the  power  was  used  iniprovidently  or  in 
bad  faith,  and  even  though  the  proceeds  of  the  bonds  were  wilfully 
uiisapplied.- 

A  guaranty  of  stock,  without  specifying  the  length  of  time  for 
which  the  guaranty  is  to  run,  continues  so  long  as  the  stock  is  out- 
standing. In  case  of  tlie  insolvency  of  the  guarantor,  the  guaranty 
constitutes  a  claim  against  it,  and  the  amount  of  the  claim  is  meas- 
ured by  the  par  value  of  the  stock  if  the  guarantor  had  remained 
solvent.^  A  guaranty  on  a  bond  is  transferable,  but  at  common  law 
a  suit  to  enforce  it  should  be  brought  in  the  name  of  the  payee  of 
the  bond,  even  though  the  bond  runs  to  a  certain  person  or  bearer.* 

A  guaranty  of  the  bonds  or  dividends  on  the  stock  of  a  corpora- 
tion should  be  written  on  the  bonds  or  certificates  of  stock  and 
signed  by  the  guaranteeing  party.^  If  the  guaranty  rests  merely 
on  a  contract  between  the  two  corporations,  it  may  be  modified  by 


not,  in  terms,  negotiable.     By  it  the 
defendant  guarantees  tlie  payment  of 
the   note   principal   and   interest,   'ac- 
cording to  its  tenor.'    The  note  being 
negotiable,  perhaps  these  words  draw 
that    quality    into    the    guaranty.      If 
they  do,  the  guaranty  would  seem  to 
be    negotiable.     Story,    Prom.    Notes, 
§  484.     If  not,  in  Partridge  v.  Davis, 
20    Vt.    499    (1848),   Davis,    J.,    seems 
to    have    thought    such    a    guaranty 
would,  in  effect,  be  negotiable;   while 
in    Sandford    i:    Norton,    14    Vt.    228 
(1842),   and   in   Sylvester  v.   Downer, 
20  Vt.  355   (1848),  the  late  Chief  Jus- 
tice Redfield  was  clearly  of  the  opin- 
ion   that,    like    ordinary    simple    con- 
tracts, such  guaranties  would  not  be 
negotiable."     If  a  railroad  may  lease 
another  road,  it  may  guarantee  inter- 
est on  the  latter's  bonds,  such  interest 
being  the  rent.    Though  the  bonds  are 
negotiable    the    guaranty    is    not.      If 
bonds  are  issued  for  construction  work 
which   is  not  done,  a  bona  fide  pur- 
chaser of  the  bonds  cannot  enforce  a 
guaranty  thereof  by  another  corpora- 
tion.   Eastern,  etc.  Bank  r.  St.  Johns- 
bury,    etc.    R.    R..    40    Fed.    Rep.    423 
(1S89).     As  to  the  negotiability  of  a 


guaranty  of  a  note  or  bond,  see  also 
Brandt  on  Suretyship,  §§48,  49. 

1  Louisville,   etc.    Ry.    v.    Louisville 
Trust  Co.,  174  U.  S.  552,  573    (1899). 

2  Central  Trust  Co.  v.  Columbus,  etc. 
Ry.,  87  Fed.  Rep.  815    (1898). 

3  Tod  V.  Kentucky  Union  Land  Co., 
57  Fed.  Rep.  47  (1893);  rev'd  on  an- 
other point  in  Marbury  v.  Kentucky 
Union  Land  Co.,  62  Fed.  Rep.  335 
(1894).  Cf .%  6i2,  supra.  Where  the 
guarantor  becomes  insolvent,  the 
maker  of  the  bonds  being  solvent  and 
continuing  to  pay  the  coupons,  the 
distribution  of  the  assets  of  the  guar- 
antor will  not  be  delayed  or  restricted 
by  the  possibility  of  future  liability 
on  the  guaranty.  Gay  Mfg.  Co.  v. 
Gittings,  53  Fed.  Rep.  45  (1892). 

•1  Owen  V.  Potter,  115  Mich.  556 
(1898). 

5  A  holder  of  stock  of  a  railroad  cor- 
poration, the  dividends  on  which  are 
legally  guaranteed  by  another  rail- 
road corporation,  such  guaranty  be- 
ing endorsed  upon  the  certificate  of 
stock,  may  sell  the  same  and  is  en- 
titled to  a  new  certificate  running 
to  the  purchaser  and  containing 
the  same  guarantee  executed  afresh. 
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the  corporations ;  *  or  it  may  be  beyond  the  power  of  the  bond- 
holder to  enforce  the  guaranty,^  or  the  guaranteed  company  may 
have  difficulty  in  enforcing  the  contract.^     An  additional  obligation 


Marklove  v.  Utica,  etc.  R.  R.,  48  N. 
y.  Misc.  Rep.  258   (1905). 

1  If  the  guaranty  is  to  the  corpora- 
tion, and  not  to  the  stockholders  sev- 
erally, the  board  of  directors  may  re- 
duce the  amount  of  the  guaranty. 
Beveridge  v.  New  York,  etc.  R.  R., 
112  N.  Y.  1  (1889).  Where  by  the 
terms  of  a  lease  of  all  the  corporate 
property  the  rent  is  to  be  paid  directly 
to  the  stockholders  as  dividends,  and 
a  prior  mortgage  of  the  lessee  is  fore- 
closed, and  the  lease  is  not  assumed 
by  the  receiver,  a  stockholder  of  the 
lessor  cannot  object  to  a  subsequent 
arrangement  between  the  lessor  and 
the  reorganized  company  of  the  lessee 
by  which  a  certain  sum  is  paid  to  the 
lessor  to  be  used  for  other  purposes 
than  dividends.  Central,  etc.  Co.  v. 
Farmers',  etc.  Co.,  112  Fed.  Rep.  81 
(1901).  Where  one  corporation  has 
taken  a  lease  of  the  property  of  an- 
other and  guarantees  dividends  on  the 
stock  of  the  latter,  and  then  acquires 
a  majority  of  the  stock  of  the  latter 
and  proposes  to  rescind  such  an  agree- 
ment, a  minority  stockholder  may  en- 
join such  action.  McLeary  v.  Erie, 
etc.  Co.,  38  N.  Y.  Misc.  Rep.  3  (1902). 

2  The  agreement  of  a  railroad  com- 
pany to  pay  the  bonds  of  another  rail- 
road company  is  not  enforceable  by 
the  bondholders.  The  court  said:  "A 
mere  valid  promise  or  undertaking, 
taken  by  the  company  to  give  it  sup- 
port financially  by  enabling  it  to  es- 
cape default  for  the  non-payment  of 
interest,  evidently  is  not  the  property 
which  the  mortgagee  took  by  force  of 
this  indenture,  although  it  was  ob- 
tained by  the  mortgagor  for  its  finan- 
cial relief  and  support,  and  its  per- 
formance would  have  had  the  effect  to 
enable  it  to  operate  its  road."  There 
is  no  privity  of  contract  between  the 
contracting  company  and  tne  bond- 
holders in  such   a  case  as  this.     The 


contract"  is  between  the  two  companies 
alone.  The  outside  company  owed  no 
debt  and  held  no  fund  in  trust  for  the 
other  company  nor  for  the  latter's 
bondholders.  Metropolitan  Trust  Co. 
V.  New  York,  etc.  R.  R.,  45  Hun,  84 
(1887),  holding,  however,  that  a  dif- 
ferent case  is  presented  where  the 
contract  is  executed,  as  where  a  lease 
has  been  made.  See  also  §  831,  infra, 
A  guaranty  that  certain  construction 
work  will  be  free  from  any  lien  ahead 
of  a  specified  mortgage  does  not  ren- 
der the  guarantor  liable  to  parties 
who  have  furnished  materials  to  the 
contractor.  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  Rep.  879 
(1891).  Even  though  a  person  turns 
over  his  merchandise  business  for 
stock  of  a  corporation  and  agrees  that 
the  latter  will  guarantee  a  certain 
debt,  yet  if  in  the  transaction  nothing 
is  said  about  the  debt  the  corporation 
is  not  thereafter  liable  on  it.  Evans 
V.  Johnson,  149  Fed.  Rep.  978  (1906). 
A  creditor  of  a  railway  company 
which  has  sold  all  its  property  to 
another  company  for  a  specified  price, 
the  former  company  agreeing  to  pay 
its  own  debts  and  such  agreement  be- 
ing guaranteed  by  outside  parties,  can- 
not hold  such  outside  parties  liable  on 
such  guaranty.  Randall  v.  Detroit, 
etc.  Ry.,  134  Mich.  493  (1903). 

3  Where  one  railroad,  by  contract 
with  another,  guarantees  the  interest 
on  the  bonds  of  the  latter,  but  fails  to 
fulfill  its  contract,  the  latter  railroad 
itself  cannot  enforce  the  guaranty. 
The  liability  to  repay  attaches  at  once. 
In  any  case,  the  remedy  is  not  in 
equity.  Bradford,  etc.  R.  R.  r.  New 
York,  etc.  R.  R.,  123  N.  Y.  316  (1890). 
A  guaranty  by  one  company  of  divi- 
dends on  the  stock  of  another  com- 
pany is  a  collateral  undertaking.  Mil- 
ler V.  Ratterman,  47  Ohio  St.  141 
(1890).    A  corporation  cannot  enforce 
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in  the  bond,  making  it  payable  in  gold,  and  added  after  the  guaranty 
was  made,  binds  the  company,  but  not  the  guarantor.^  The  agree- 
ment of  a  railroad  company  with  another  company  to  pay  the  interest 
on  the  bonds  of  the  latter  cannot  be  enforced  by  a  contractor  with 
the  former,  who  w^as  to  build  the  road  for  the  bonds.^  The  holder 
of  coupons,  representing  interest  upon  railroad  bonds,  has  no  right 
of  action  on  an  agreement  by  the  lessee  of  the  railroad  to  apply  the 
net  earnings  to  the  payment  of  the  interest  coupons,  and  to  buy  up 
the  coupons  if  the  net  earnings  should  not  be  sufficient  to  pay  them, 
such  holder  of  coupons  being  a  stranger  to  the  contract  and  the 
consideration.^  A  guaranty  of  the  princii)al  and  interest  of  a  bond 
does  not  follow  a  coupon  which  has  been  detached  from  the 
bond."*  A  guaranty  of  coupons  set  forth  in  the  bonds  themselves  may 
be  enforced  by  the  holder,  even  though  the  trustee  of  the  mortgage 
also  has  power  to  enforce  the  guaranty,  and  even  though  the  mort- 
gage provides  that  in  case  the  security  becomes  insufficient  the  guar- 
antor shall  pay  certain  of  the  obligations  until  it  becomes  sufficient.^ 
Where  a  railroad  is  leased  to  another  railroad  and  bonds  of  the 
former  are  issued  and  sold  on  the  strength  of  an  existing  guaranty  by 
the  latter,  and  the  latter  passes  into  a  receiver's  hands,  any  bond- 
holder may  intervene  in  the  receivership  jDroceedings  and  cause  the 
receiver  to  pay  such  interest,  even  though  the  contract  of  guaranty 
was  contained  in  the  lease  only,  and  was  not  directly  with  the  bond- 
holders, and  even  though  the  bondholders  had  not  applied  to  the 
trustee  of  the  mortgage  to  enforce  such  guaranty.^     Where  the  guar- 

a  contract  by  which  the  seller  of  its  antee  of  the  bonds,  see  Central  Trust 

stock  agrees  with  the  purchaser  that  Co.  v.  Indiana,  etc.  R.  R.,  98  Fed.  Rep. 

the    corporate    accounts    will    be    col-  666   (1900). 

lected  and  that  the  debts  do  not  ex-        1  Wallace  v.  Loomis,   97   U.   S.   146 

ceed  a  certain  amount.    Rochester,  etc.  (1877). 

Co.  V.  Fahy,   111  N.  Y.  App.  Div.  748        2  Reynolds  v.  Louisville,  etc.  Ry.,  143 

(1906);  ard,  188  N.  Y.  629.    A  lessor  Ind.  579    (1895). 

of  a  railroad,  the  lease  providing  for        3  Freeman    r.    Pennsylvania   R.    R., 

dividends  on  the  lessor's  capital  stock,  173    Pa.    St.    274    (1896).      See    §831, 

may  enjoin  the  lessee  from  discontinu-  infra. 

Ing    the     operation     of    the    railroad        4  Clokey  v.  Evansville,  etc.  R.  R.,  16 

where  such  discontinuance  would  sub-  N.  Y.  App.  Div.  304   (1897). 
ject  the  charter  of  the  former  to  for-        r,  Townsend    r.    Colorado    Fuel,    etc. 

feiture.    Such  injunction  may  also  run  Co.,  16  N.  Y.  App.  Div.  314  (1897). 
against    the    purchaser   of    the    lease        c  Mercantile  T.  Co.  r.  Baltimore,  etc. 

from   the   lessee   who    has   agreed   to  R.  R.,  94  Fed.  Rep.  722  (1899).  "Where 

abide  by  the  terms  thereof.     Southern  one  corporation  purchases  all  the  as- 

Ry.    V.    Franklin,    etc.    R.    R.,    96   Va.  sets   of   another    corporation    and    as- 

693    (1899).     As  to  whether  the  trus-  sumes  the  latter's  liabilities  and  guar- 

tee  can  in  the  foreclosure  suit  enforce  antees  certain  dividends  on  its  stock, 

to  the  extent  of  the  deficiency  a  guar-  a  holder  of  such  stock  may  sue  the 
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anty  is  not  for  the  yearly  payment  of  a  sum  equal  to  a  specified 
percentage  on  the  stock  held  by  the  guaranteed  party  in  the  corpora- 
tion nor  on  the  nominal  amount  of  his  stock,  but  is  that  the  dividends 
of  the  corporation  shall  annually  equal  that  sum,  the  dissolution  of 
the  corporation  puts  an  end  to  the  guaranty.  The  dissolution  in  this 
case  was  due  to  acts  of  the  corporation  for  which  all  parties  were 
equally  responsible.^     A  guaranty  of  dividends  on  stocks,  so  long  as 

purchasing  corporation  for  such  divi-  the  stock  of  another  company,  divi- 
dends. Greene  r.  Middlesborough,  etc.  dends  upon  which  had  been  guaran- 
Co.,  61  S.  W.  Rep.  2S8  (Ky.  1901).  teed  by  the  insolvent  company  and 
A  railroad  company  that  has  guaran-  had  not  been  paid.  It  also  appears  in 
teed  bonds  of  another  company  can-  this  case  that  a  portion  of  the  prop- 
not  enjoin  suits  at  law  on  such  guar-  erty  of  the  insolvent  corporation  was 
anties  on  the  ground  of  a  multiplicity  not  covered  by  the  mortgage,  but  was 
of  suits.  French  v.  Union  Pac.  Ry.,  included  in  the  property  that  was 
92  Fed.  Rep.  28  (1899).  In  the  case  turned  over  to  the  reorganized  com- 
of  Kurtz  V.  Philadelphia  &  R.  R.  R.,    pany. 

187  Pa.  St.  59  (1898),  the  reorganiza-  Where  one  street  railway  company 
tion  of  the  Reading  railroad  was  at-  takes  a  lease  of  the  street  railways  of 
tacked  by  a  holder  of  bonds  which  three  other  companies  on  an  agree- 
had  been  guaranteed  by  the  insolvent  ment  whreby  the  stock  of  the  latter 
company,  there  having  been  a  default  companies  is  deposited  with  a  trus- 
made  in  the  interest  on  such  bonds,  tee,  and  the  lessee  issues  "stock  trust 
The  bondholder  claimed  that  he  was  certificates"  therefor,  being  its  obliga- 
entitled  to  participate  in  a  certain  tion  to  pay  a  fixed  rate  of  interest  per 
part  of  the  reorganization  fund  which  year  with  an  option  on  its  part  to 
had  been  set  aside  to  adjust  claims  of  pay  the  principal  sum  or  not,  at  its 
various  outstanding  bondholders,  cred-  option,  at  a  specified  time,  the  stock 
itors  and  stockholders,  and  of  commis-  being  security  therefor,  to  be  sold  by 
sioners,  etc.  The  court  held  that  the  the  trustee  in  case  the  principal  and 
suit  would  not  lie.  interest  are   not   paid,    this   mode   of 

Where  the  guarantor  agrees  to  make  financing  does  not  create  a  debt,  and 
good  any  deficiency  in  dividends  "be-  hence  such  certificates  are  not  subject 
low  ten  per  cent,  per  annum,"  any  to  taxation  as  a  bond  and  mortgage, 
dividend  in  any  year  in  excess  of  ten  the  transaction  being  really  a  guaran- 
per  cent,  will  be  applied  to  make  up  teed  dividend  or  rental.  Common- 
the  deficiency  in  any  other  year,  there  wealth  v.  Union,  etc.  Co.,  192  Pa.  St. 
being  no  provision  in  the  agreement  507  (1899).  Where  a  railroad  is 
that  dividends  shall  be  paid  annually,  leased,  the  lessee  agreeing  to  pay  cer- 
Fontana  v.  Pacific,  etc.  Co.,  129  Cal.  tain  dividends  on  the  stock  of  the  les- 
51  (1900).  In  the  case  of  Central  of  sor,  and  the  lessee  becomes  insolvent, 
Georgia  Ry.  v.  Paul,  93  Fed.  Rep.  878  and  afterwards  the  rental,  by  order  of 
(1899),  a  general  creditor  of  an  insolv-  the  court,  is  paid  to  the  lessor  itself, 
ent  railroad  which  had  been  fore-  it  does  not  belong  to  the  stockholders 
closed  was  held  to  have  a  valid  claim  of  the  lessor,  but  msuy  be  used  for 
against  the  reorganized  company,  it  other  purposes  of  the  lessor.  Farrar 
being  shown  that  the  stockholders  of  v.  Southwestern  R.  R.,  116  Ga.  337 
the  old  company  received  in  exchange     (1902). 

for  their  stock  the  stock  of  the  new  i  Lorillard  v.  Clyde,  142  N.  Y.  456 
company.  The  general  creditor  in  this  (1894),  rev'g  15  N.  Y.  Supp.  809,  and 
case  was  the   unregistered   holder   of    20  N.  Y.  Supp.  433. 
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'the  certificates  are  outstanding,  Lnt  not  to  exceed  the  period  for 
■which  the  company  was  incorporated,  ceases  npon  tlic  dissolution  of 
the  company,  even  though  the  guarantor  owns  a  majority  (jf  the 
stock  of  the  company  and  brings  about  the  dissohition,  unless  the 
dissolution  was  for  the  purpose  of  escaping  this  liability.^  AVlu-ro 
one  railroad  leases  another  and  guarantees  dividends  to  the  stock- 
holders of  the  latter,  but  for  several  years  fails  to  meet  the  guaranty,  a 
stocklioldcr,  who  in  the  meantime  disposes  of  his  stock,  but  retains 
the  "dividends  and  profits"  arising  within  a  certain  time,  is  en- 
titled to  the  arrears  of  dividends,  even  though  the  same  are  paid 
after  the  time  specified  in  the  reservation,  and  even  though  by  com- 
promise they  are  only  paid  in  part.^  Even  though  the  bondholders 
buy  the  property  at  foreclosure  sale  and  afterwards  sell  it  at  a 
profit,  the  guarantor  of  the  bonds  is  entitled  to  credit  for  only  the 
price  realized  at  the  foreclosure  sale.^  "Where  bondholders  of  a  lessor 
railroad  are  entitled  to  the  rent  in  payment  of  their  coupons,  they 
may  enforce  the  obligation."*  Even  though  a  railroad  company  has 
guaranteed  the  bonds  of  another  railroad  company,  and  then  sells 
all  its  property  to  a  third  railroad  company,  yet  the  guaranteed 
bondholders  cannot  have  a  receiver  appointed  of  the  price  received 
on  such  sale,  nor  can  they  prevent  a  distribution  of  the  price  among 
the  stockholders  of  the  selling  company,  unless  it  is  showTi  that  thereby 

1  Mason  v.  Standard,  etc.  Co.,  85  N.  (1898).  Where  by  the  terms  of  a 
Y.  App.  Div.  520  (1903).  A  guaranty  lease  of  all  the  corporate  property  the 
of  dividends  for  ten  years  ceases  upon  rent  is  to  be  paid  directly  to  the  stock- 
the  dissolution  of  the  corporation  in-  holders  as  dividends,  and  a  prior 
asmuch  as  "dividends"  are  no  longer  mortgage  of  the  lessee  is  foreclosed, 
possible.  Columbus  T.  Co.  t\  Moshier,  and  the  lease  is  not  assumed  by  the 
51  N.  y.  Misc.  Rep.  270  (1906).  receiver,   a   stockholder   of  the   lessor 

2  Meldrim  v.  Trustees,  etc.,  100  Ga.  cannot  object  to  a  subsequent  arrange- 
479  (1897).  A  guaranty  by  an  outside  ment  between  the  lessor  and  the  reor- 
party  that  upon  the  winding  up  of  a  ganized  company  of  the  lessee  by 
corporation  the  stock  should  receive  which  a  certain  sum  is  paid  to  the 
60  much,  passes  to  a  purchaser  of  the  lesser  to  be  used  for  other  purposes 
stock,  the  transfer  having  been  made  than  dividends.  Central,  etc.  Co.  v.' 
subject  to  the  agreement.  Bacon  r.  Farmers',  etc.  Co.,  112  Fed.  Rep.  81 
Grossmann,  71  N.  Y.  App.  Div.  574  (1901).  Where  a  lease  gives  to  the 
(1902).  lessor   thirty   per  cent,   of   the   gross 

3  Owen  V.  Potter,  115  Mich.  556  earnings,  this  thirty  per  cent,  is  not 
(1898).  a  rental  or  a  mere  obligation  to  pay, 

4  Schmidt  r.  Louisville,  etc.  R.  R.,  but  is  impressed  with  the  trust,  and 
101  Ky.  441  (1897);  aff'd,  177  U.  S.  having  been  made  payable  to  the  bond- 
230.  Where  by  the  terms  of  a  lease  holders  of  the  lessor  they  may  collect 
the  rent  is  to  be  used  to  pay  the  in-  it  from  the  receiver  of  the  lessee, 
terest  on  bonds,  the  contract  may  be  Terre  Haute,  etc.  R.  R.  r.  Cox,  102 
enforced  by  the  bondholders.    Welden  Fed.  Rep.  825    (1900). 

Nat.  Bank  r.  Smith,  86  Fed.  Rep.  398 
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the  guarantor  is  made  insolvent,^  An  owner  of  guaranteed  bonds 
cannot  pursue  the  property  of  the  guarantor  into  the  hands  of  an- 
other corporation,  before  he  has  exhausted  his  remedy  against  the 
principal  debtor.^  Where  a  raih"oad  company  leases  all  its  property 
to  another  company,  and  by  the  terms  of  the  lease  the  lessee  is  to  pay 
dividends  on  the  stock  of  the  lessor  directly  to  the  holders  thereof,  and 
the  lessee  is  also  to  be  allowed  to  place  a  mortgage  upon  the  property 
of  the  lessor,  the  lessor  corporation,  which  has  passed  into  the  hands 
of  a  receiver  by  reason  of  such  mortgage,  may  file  a  bill  in  equity  to 
compel  the  lessee  to  account  for  the  funds  realized  on  the  sale  of  the 
mortgage  bonds,  and  also  to  compel  payment  of  the  guaranteed  divi- 
dends.^ After  the  filing  of  such  a  bill  a  stockholder  cannot  bring 
suit  to  enforce  the  payment  of  the  guaranteed  dividend  on  his 
stock.^  Even  though  a  railroad  lease  is  perpetual  and  provides  that 
the  lessee  shall  pay  certain  interest  and  dividends,  yet  any  saving 
by  reason  of  a  refunding  of  the  bonds  of  the  lessor  belongs  to  the 
stockholders  of  the  lessor  and  they  may  recover  such  saving  as  has 
been  made  within  the  time  of  the  statute  of  limitations,  especially 
wdicre  it  has  directors  in  common,  and  the  fact  that  the  guaranty  of 
dividends  was  endorsed  on  the  stock  certificates  is  immaterial.^  The 
guarantor  of  bonds  secured  by  a  mortgage  of  a  waterworks  company 
may  bring  suit  to  enjoin  the  city  from  violating  the  contract  between 
the  city  and  the  company.*^  The  statute  of  limitations  does  not  begin 
to  run  against  a  guaranty  until  it  ripens  into  an  actual  debt.'^ 

A  few  forms  of  guaranties  of  bonds  and  dividends  on  stock  arc 
given  in  the  notes  below.^ 

1  Guilma'rtin  v.  Middle  G.  &  A.  Ry.,  Continental  Ins.  Co.  v.  N.  Y,,  etc.  R. 
101  Ga.  565    (1897).  R.,  187  N.  Y.  225  (1907). 

2  Sawyer  v.  Atchison,  129  Fed.  Rep.  c  American,  etc.  Co.  v.  Home,  etc. 
100   (1904).  Co.,  115  Fed.  Rep.  171  (1902). 

3  Pacific  R.  R.  P.  Atlantic  &  P.  R.  7  Anglo-American,  etc.  Co.  v.  Lom- 
R.,  20  Fed.  Rep.  277  (1884).     See  also  bard,  132  Fed.  Rep.  721   (1904). 

§  787,  infra.  An  owner  of  bonds  which  s  Form  of  guaranty  on  "West  Shore 
were  guaranteed  by  another  company,  Railroad  bonds: 
which  latter  company  has  been  fore-  Guaranty. 
closed  and  reorganized,  cannot  main-  p^^  ^„j„p  received  the  New  York  Cen- 
tain  a  suit  in  equity  to  compel  the  tral  and  Hudson  River  Railroad  Company- 
reorganized  company  to  pay  the  hereby  guarantees  the  punctual  payment  of 
n         •.         TT-          ,~.„j,.    sp  v,^  v,oc  or^Tr    i a  the    princioal    and    interest    of    the    within 

bonds.     His  remedy,  if  he  has  any,  is  .,,,'..           ,  •     .u 

i.  Ti  1-1  bond  at  the  time  and  m  the  manner  there- 
at law.  Sawyer  v.  Atchison,  etc.  R.  R.,  .^^  specified,  and  covenants,  in  default  of 
119  Fed.  Rep.  252  (1902);  aff'd,  129  payment  of  any  part  thereof  by  the  obligor. 
Fed.  Rep.  100.  to    P^y   the    said   principal    and    interest   of 

4  Reed  V  Atlantic  &  P.  R.  R.,  85  the  within  ibond  as  the  same  shall  become 
-n  ,1  r>  f;09  M8Si">  *^"°'  ^^P°^  the  demand  of  the  holder  thereof. 
t  ea.   Kep.      .       v           ; .                    ,.       r.  ■'^'^  witness  whereof  the  said  company  has 

r.yEtna  Ins.  Co.  v.  Albany,  etc.  Co.,  caused  its  corporate  seal  to  be  hereto  af- 
156    Fed,    Rep.    132    (1907).      See    also     fixed  and  attested  by  its  secretary,  and  this 
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If  the  guarantor  takes  up  tlio  securities  ho  may  enforce  their 
payment  as  against  the  company  liable  thereon,  but  his  rights  are 
second  to  those  of  any  of  the  guaranteed  bonds  not  so  taken  up.* 

Instrument  to  be  signed  by  its  president  or  in  his  own  name,  followed  by  the  let- 
one  of  its  vice-presidents.  ters  "Pt.."  may  be  shown  to  be  the 
The  proposed  guaranty  by  the  obligation  of  the  corporation  only. 
United  States  government  of  the  provided  the  corporation  might  exe- 
Nicaragua  Canal  Company  bonds  was  cute  a  guaranty  and  authorized  the 
as  follows:  president  to  execute  it.    Small  v.  Elli- 

^^     TT  •»-.<=.  ♦        ,   A       •  ^"'   ^2   S-   ^-    570    (1900).     See  also 

The   United    States   of   America   guaraa-     j.  ^24    qy„ 

tees  to   tlie    lawful   holder  of   this  bond   the  ^       I"  ^^P^^- 

payment  by    the    Maritime   Canal    Company  ^  Where,  the  bonds  being  in  default, 

of  Nicaragua  of  the  principal  of  said  bonds  the  trustee  foreclosed  by  taking  and 

and  the  interest  accruing  thereon,  and  as  it  retaining  possession,  and  conveyed  the 

^^'^^^^^-  property    to   a   nev/    corporation,    the 

Form  of  guaranty  of  dividends  on  bondholders    taking    stock    for    their 

Rome,      Watertown,      etc..      Railroad  bonds,  a  guarantor  of  the  bonds  who 

stock:  paid  some  of  the  old  coupons  as  they 

The  New  York  Central  and  Hudson  River  ^^ecame  due  gets  nothing,  inasmuch  as 

Railroad  Company  hereby  guarantees  to  the  the   Whole    property   Was   used    tO    pay 

holder,  for  the  time  being,  of  this  certifl-  the  guaranteed  bonds.     Child  V.  New 

cate   the  payment  of  I14    per   cent,    on  the  York,  etc.  R.  R.,  129  Mass    170    (1880) 

''"  'v!'"'?.."/  .'^'  stock  represented  thereby.    -^,3  guaranty  was  as  follows:  "In  con- 

on   the  15th  days  of  May,   August,   Novem-  .  ,        , .           „  ^, 

ber,  and  February  in  each  year,  during  the  S^deration  of  the  provisions  of  a  COn- 

continuance   of    a    certain    lease,    dated    the  ^^^Ct  of   even   date  for  the  use   of  the 

14tb  day  of  March,    1S91,   by  the   Rome,  Boston,  Hartford  &  Erie  Railroad  by 

Watertown,  and  Ogdensburg  Railroad  Com-  the  Erie  Railway  Company    the  Erie 

pany  to   the  said    New  York   Central  and  Railway  Company  hereby  agrees  with 

Hudson  River  Railroad   Company.  ,,       ,     ,  ,           -.   .,  .      ,        ,    ,, 

In  witness  whereof  the  corporate  seal  of  *^^  ^^^^^l'   ^^  this   bond   that  the  sev- 

tlie   said   New   York   Central   and   Hudson  ^^^^  interest  warrants  hereto  attached 

River    Railroad    Company    has   been    hereto  shall  be  paid  as  they  respectively  ma- 

affixod,   attested  by    an   officer  thereof,   the  ture.      Witness    the   seal    of   the   Erie 


day  of  ,  A.  D.  18 — . 


,,        „  „  „  Railway  Company  and  the  signature 

New  York  Central  and  Hudson  River     „<,    -t  x  ^    ^^         ., 

RAILROAD  COMPANY.  ^^  '^^  Secretary,   at  the  city  of  New 

By ,  Treasurer.        York,   the  8th  day  of  October,  A.   D. 

1867."  The  contract  by  which  the 
guaranty  was  agreed  upon  contained 
the  following  clause:  "And  it  is  fur- 
ther agreed  that  any  interest  warrants 


Form  of  guaranty  on  bonds  of  New 
York  and  New  England  Railroad 
Company  issued  in  1897: 


For  value  received  the   New  York,   New  which   the   said    party   of   the   second 

Haven,     and    Hartford    Railroad    Company  j,art  shall  be  obliged  to  take  up  under 

guarantees    the    payment    of    the    principal  ,,  .   .  ,  x,  .  ,        , 

and  interest  of  the  bond  according  to  the  '}'^  provisions  of  this  contract,  or  the 

terms  of  the  bond   and  coupons  annexed;  indorsement  which  may  be  put  on  any 

but,  if  any  payment  be  demanded  on  this  of  said  bonds,  shall  be  and  remain  a 

guaranty,  this  bond  shall,  at  the  option  of  valid  lien   on  all  the  franchises  and 

said    guarantor,    or    of    the    then    holder  property  named  in  or  secured  by  said 
thereof,    be    exchanged    for    a    debenture    of  j.  ,,       .  .  „     ,        , 

the    guarantor    for    the    same    amount,    and  mortgage.         A     guarantor     of     bonds 

at  the  same  rate  of  interest,  both  payable  which   have  become   due  cannot  par- 

in    like   gold   coin,    for   the   then    unexpired  ticipate    in   the   assets   along  with   the 

term  of  tliis  bond.  bondholders   on    coupons  which   have 

A  guaranty  signed  by  an  individual  been  paid  by  the  guarantor.  The  bond- 
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"Wliere  one  company  agrees  on  tlie  face  of  tlie  bonds  of  another 
company  to  purchase  the  coupons  and  bonds  as  they  become  due, 
the  former  company  cannot  foreclose  until  it  has  fully  completed 
the  contract  of  purchase.^  A  guarantor  of  the  interest  on  mortgage 
bonds  is  not  a  necessary  party  to  a  foreclosure  suit,  since  he  is  not 
entitled  to  subrogation  until  the  whole  debt  for  which  he  is  liable  is 
paid.     Otherwise  the  guaranty  w^ould  be  useless.^ 

Where  a  company  insures  to  an  individual  the  payment  of  a  de- 
benture held  by  such  individual  in  case  of  default  on  the  debenture 
becoming  due,  the  insuring  company  is  liable,  even  though,  under 
a  clause  in  the  debenture,  the  other  debenture-holders  postpone  pay- 
ment.^ 

Where  a  state  guarantees  bonds,  the  guaranty  is  construed  and 
enforced  the  same  as  where  the  guaranty  is  by  a  corporation.* 

A  guaranty  by  one  individual  of  certain  dividends  on  stock  held 
by  another  individual  is  legal  and  enforceable.^    An  agent  employed 


holders  are  to  be  paid  first,  since  the 
guarantor  is  liable  to  pay  them.  But 
where  the  principal  is  not  due,  the 
guarantor's  coupouy  are  to  be  paid 
after  other  outstanding  coupons  are 
paid.  Commonwealth  v.  Chesapeake, 
etc.  Co.,  32  Md.  501,  540  (1870),  hold- 
ing also  that  where  the  guarantor  has 
paid  a  part  of  the  securities  which 
were  guaranteed,  the  remaining  part 
is  to  be  paid  first,  and  thus  the  guar- 
antor is  to  be  repaid  and  then  other 
creditors  come  in.  The  lessees  of  the 
guarantor,  having  taken  up  coupons 
which  were  guaranteed,  are  "entitled 
to  the  same  remedies  for  the  collec- 
tion thereof  to  which  the  creditors 
themselves  would  have  been  entitled," 
and  may  apply  for  a  receiver  under 
the  New  Jersey  statute.  Pennsylvania 
R.  R.  V.  Pemberton,  etc.  R.  R.,  28  N. 
J.  Eq.  338  (1877).  As  to  the  guar- 
antor company's  right  to  institute  suit 
to  protect  its  interests,  see  also  Flor- 
ida V.  Anderson,  91  U.  S.  667  (1875). 
The  guarantor  may  enforce  a  mort- 
gage given  to  protect  it.  Macon,  etc. 
R.  R.  V.  Georgia,  etc.  R.  R.,  63  Ga.  103 
(1879).  Where  railroad  bonds  are  se- 
cured by  a  mort:,age  on  tfte  railroad, 
and  also  a  mortgage  on  the  property 
of  another  corporation,  the  latter  may 


be  foreclosed  before  the  former  where 
the  former  would  realize  nothing. 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111. 
408  (1885). 

1  Pennsylvania  R.  R.  v.  Allegheny, 
etc.  R.  R.,  48  Fed.  Rep.  139  (1891); 
Pennsylvania  R.  R.  v.  Allegheny,  etc. 
R.  R.,  42  Fed.  Rep.  82  (1890). 

2  Columbia,  etc.  Trust  Co.  v.  Ken- 
tucky Union  Ry.,  60  Fed.  Rep.  794 
(1894).  The  guarantor  of  mortgage 
bonds  is  not  a  necessary  party  to  a 
foreclosure  suit.  "If  the  guarantor 
would  be  subrogated  to  the  rights  of 
the  creditor  or  purchaser,  he  should 
pay  the  debt  or  offer  to  redeem." 
Owen  V.  Potter,  115  Mich.  556   (1898). 

3  Finlay  v.  Mexican  Inv.  Corp., 
[1S97J  1  Q.  B.  517. 

4  Commonwealth  v.  Chesapeake,  etc. 
Co.,  32  Md.  501  (1870) ;  Morton  v.  New 
Orleans,  etc.  Ry.,  79  Ala.  590  (1885); 
Gilman  v.  New  Orleans,  etc.  R.  R.,  72 
Ala.  566  (1882) ;  State  v.  Cobb,  64  Ala. 
127  (1879);  Florida  v.  Anderson,  91 
U.  S.  667   (1875). 

5  See  §§  334,  note,  339,  supra.  In  a 
celebrated  litigation  in  New  York 
state  it  was  adjudicated: 

First.  That  such  a  guaranty  is  valid 
and  enforceable.  Lorillard  v.  Clyde,  86 
N.  Y.  384  (1881). 
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to  sell  stock  has  no  inherent  power,  however,  to  guarantee  dividends 
thereon.^  A  guaranty  by  the  vendor  of  stock  that  six  per  cent,  divi- 
dends will  be  paid  on  the  stock  will  be  construed  as  continuing  for  a 

Second.  That  the  defendants  were  son  who  had  sold  property  to  it  was 
liable  upon  it,  during  the  time  the  cor- 
poration subsisted  de  facta,  although 
there  existed  cause  for  its  dissolution. 
Lorillard  v.  Clyde,  48  N.  Y.  Sui)er.  Ct. 
409    (1882);   affirmed,  99  N.  Y.  196. 


upheld.  Where  the  profits  are  prop- 
erly used  to  pay  debts,  a  guarantor  of 
dividends  cannot  question  the  pro- 
priety of  such  use  of  the  profits.  Pratte 
V.  Enslow,  46  W.  Va.  527  (1899).  The 
Third.     That  separate  actions  may    joint  guaranty  by  several  parties  of  a 


be  brought  on  the  contract  as  the  in- 
stalments fall  due,  and  separate  recov- 
eries had  in  each.  Lorillard  v.  Clyde, 
122  N.  Y.  41   (1890). 

Fourth.  That  the  plaintiff  was  in  no 
legal  sense  a  party  to  an  action  by 
the  people  of  the  state,  and  not  con- 
cluded by  the  findings  therein.  Loril- 
lard V.  Clyde,  48  N.  Y.  Super.  Ct.  409 
(1882);  affirmed,  99  N.  Y.  196. 

Fifth.  That  the  dissolution  of  the 
corporation  put  an  end  to  the  guar- 
anty. Lorillard  v.  Clyde,  142  N.  Y. 
456  (1894),  rev'g  15  N.  Y.  Supp.  809, 
and  20  N.  Y.  Supp.  433,  this  decision 
being  due  to'  the  peculiar  wording  of 
the  contract.  A  guaranty  by  certain 
persons  that  a  subscriber  for  stock 
would  receive  eight  per  cent,  divi- 
dends thereon  for  three  years  may  be 
enforced,  even  though  the  stock  was 
not  fully  paid  up  during  the  three 
years.  Rogers  v.  Chambers,  112  Ga. 
258  (1900).  Stockholders  who  endorse 
a  bond  of  a  corporation  may  set  up 
the  five  years'  statute  of  limitations 
although  the  bond  was  a  sealed  instru- 
ment. Facts  connected  with  the  stock- 
holders endorsing  the  bond  may  be 
explained  by  parol.  Somers  v.  Flor- 
ida, etc.  Co.,  50  Fla.  275  (1905).  A 
guarantor  of  a  note  cannot  defend  on 
the  ground  that  the  note  is  secured  by 
collateral  which  should  first  be  sold. 
Knickerbocker  T.  Co.  v.  Coyle,  139 
Fed.  Rep.  792  (1905).  In  general, 
see  Sheffield  Nickel  Co.  i\  Unwin,  L. 
R.  2  Q.  B.  D.  214  (1877),  where  a 
release  by  a  corporation  of  a  guaranty 
of  certain  profits  made  to  it  by  a  per- 


specified  dividend  for  a  specified  time 
on   certain   stock    in    order   to   bring 
about    its    sale,    together    with    their 
agreement  to  purchase  the  stock  at 
par  at  the  end  of  the  time,  and  if  they 
fail  to  do  so  to  continue  to  pay  the 
guaranteed   dividends,    is   enforceable 
against   all   for  the  guaranteed   divi- 
dends for  the  specified  time,  but  as  to 
the    purchase   is   enforceable    against 
those  only  upon  whom  a  demand   is 
made  that  they  purchase  the  stock  in 
accordance  with  the  agreement.    Rog- 
ers V.  Burr,  105  Ga.  432  (1898).    Even 
though  a  corporation  becomes  insolv- 
ent, yet  a  person  who  has  guaranteed 
certain  dividends  on  its  stock   for  a 
specified  period  cannot  be  held  liable 
on   such   guaranty  for  the  whole   re- 
maining period  before  the  time  for  the 
payment  of  such  dividends  has  been 
reached.     Green  v.  Hart,  52  La.  Ann. 
213    (1899).     A  guaranty  by  two  in- 
dividuals that  ten  per  cent,  dividends 
shall  be  paid  on  all  stock  of  the  cor- 
poration for  the  period  of  ten  years 
does    not,    at  -the    expiration    of   two 
years,  become  due  for  the  whole  ten 
years,  even  though  the  corporation  be- 
comes insolvent  at  the  end  of  the  two 
years.     Hornor  v.   McDonald,   52   La. 
Ann.  396   (1899).     A  guaranty  by  the 
vendor  of  stock  to  pay  a  certain  divi- 
dend thereon  for  ten  years  if  the  com- 
pany did  net  pay  such  dividend,  and 
also  reserving  the  right  to  buy  back 
the  stock  at  the  end  of  the  five  years, 
may  be  enforced  by  the  vendee,  but 
the   latter   can   collect   the   dividends 
only  year  by   year,   even  though   the 


1  Smith  r.  Tracey,  36  N.  Y.  78   (1867). 
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reasonable  time  onlj,  and  ceases  upon  the  death  of  the  vendee,  unless 
the  guaranty  ran  to  him  and  his  representatives.^ 

The  provision  of  the  statute  of  frauds  relative  to  answering  for 
the  debts,  defaults,  or  miscarriages  of  another  does  not  apply  to  a 
guaranty  that  there  will  be  a  certain  dividend  on  stock  purchased.^ 

Various  instances  of  guaranties  by  individuals  are  given  in  the 

notes  below.^ 

A  corporation  that  owns  stock  in  another  corporation  may  vote 

company  becomes  insolvent  during  the  lien  as  pledgee  of  the  stock.    Mercan- 

first  year.     Hawks  v.   Bright,  51  La.  tile  Trust  Co.  t'.  Atlantic  Trust  Co.,  86 

Ann.  79    (1898).     A  contract  guaran-  Hun,     213     (1895).     For     subsequent 

teeing   a   certain    dividend    over    and  phases  of  this  litigation  see  Bracken 

above  certain  corporate  expenses  does  v.  Atlantic  Trust  Co.,   167   N.  Y.  510 

not  include  payment  of  salaries,  etc.  (1901).    See  9G  Pac.  Rep.  303 


Central,  etc.  Assoc,  v.  James,  81  Ga. 
762  (1888).  A  guaranty  upon  the  sale 
of  stock  that  certain  dividends  will  be 
declared    is    enforceable    against    the 


1  Rotch    V.    French,    176    Mass.    1 
(1900). 

2  Moorehouse  v.  Crangle,  36  Ohio  St. 
130    (1880).     An  oral   promise   by   a 


guaranteeing  firm,  even  though  they    stockholder   that   he   would   repay  at 
acted    as    agents    for   an    undisclosed    any  time  after  one  year  the  amount 
principal.      Their    obligation    is    pri-    paid  by  an  individual  to  the  corpora- 
mary,  and  not  that  of  guarantors  for    tion   for  stock,   if  the  latter  did   not 
the  company.     Kernochan  v.  Murray,    receive  a  profit  of  twenty  per  cent.,  is 
111  N.  Y.  306   (1888).    Where  certain    void    under    the    statute    of    frauds, 
stockholders  agree  with  a  subscriber    Moore  r.  Vosburgh,  66  N.  Y.  App.  Div. 
for  stock  that  he  shall  receive  certain    223    (1901).     The   promise   of  the  di- 
dividends  and  that  they  will  take  his    rectors  of   a  corporation,   inducing  a 
stock  if  he  desires  after  three  years,    person  to  purchase  stock  from  the  cor- 
he   has   a   reasonable   time   after  the    poration,  that   they   will   pay   enough 
three  years  to   exercise  his   right  to    to  make  the  dividend  eight  per  cent, 
sell  to  them.     Rogers  v.  Burr,  9/  Ga.    as  long  as  the  corporation  exists,  is 
10    (1895);    s.   c,   105    Ga.    432.     An    not  void,  under  the  statute  of  frauds, 
agreement'  of    a   party    to    pay   to   a    and    is    enforceable.      People,    etc.    v. 
stockholder  a  sum  of  money  equal  to    Most  36  N.  Y.  Misc.  Rep.  139   (1901). 
ten  per  cent,  on  the  par  value  of  cer-    Cf.  §§  339,  340,  supra. 
tain  stock  held  by  the  latter,  the  stock-        3  Where  a  stockholder  has  guaran- 
holder   agreeing  to  turn   over  to  the    teed  the  bonds  of  a  corporation  and 
former  all  dividends  received  on  the    allowed  the  mortgage  to  cover  some 
stock    during    the    time    specified,    is    of   his   own   property  and   the   corpo- 
valid  and  may  be  enforced,  although    ration  becomes  insolvent,  other  stock- 
no    dividends    are    declared,    and    al-    holders,  when  sued  on  their  statutory 
though    no    certificates    of   stock    are    liability,  cannot  set  up  that  this  guar- 
actually  issued.     Guy  v.  Craighead,  6    anty  and  mortgage  should  first  be  ex- 
N.  Y.  App.  Div.  463  (1896).    Where  a    hausted   before   they  are  held   liable, 
corporation  guarantees  certain  bonds,    Wiuthrop,   etc.   Bank  t\   Minneapolis, 
and   a    person    holding   stock    of    the    etc.  Co.,  77  Minn.  329   (1899).    A  con- 
company    indorses    on    the    guaranty    tract  whereby  a  stockholder  sells  his 
that  he  holds  stock  to  secure  the  per-    stock   to  an    individual    who   guaran- 
formance  of  the  guaranty,  he  cannot    tees  that  the  former  will  be  employed 
afterwards  claim  that  he  has  a  prior    at  a  stated  salary  by  the  corporation 
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such  stock  in  favor  of  dissolution  of  the  latter,  even  though  it  was 
influenced  so  to  vote  by  the  fact  that  it  htts  guaranteed  dividends 
on  the  stock  of  the  latter  so  long  as  the  latter  exists.^  A  corpora- 
tion which  guarantees  to  the  owners  of  farms  a  fixed  income  per 
acre  therefrom  is  an  insurance  company."  Under  the  statute  au- 
thorizing corporations  for  any  lawful  "business"  or  "pursuit,"  a 
corporation  may  be  formed  to  guarantee  the  bonds  of  an  educa- 
tional institution,  and  in  any  event  the  stocklioldcrs  in  such  corpo- 
ration cannot  question  the  power  of  the  corporation  to  make  such 
guaranty.^ 

§  776.  Debe7itures. — In  England  the  securities  which  are  issued 
by  corporations  are  generally  called  "debentures."  An  English 
debenture  is  a  term  which  in  its  widest  application  includes  any 
instrument  issued  by  a  corporation  which  creates  a  debt  or  acknowl- 
edges  it."*      But  generally    it   means    a   bond  ^    secured   by  a  mort- 


for  two  years  is  enforceable  against 
the  person  so  purchasing  the  stock, 
even  though  the  corporation  passes 
into  the  hands  of  a  receiver  before 
the  expiration  of  the  two  years  and 
the  employment  is  thereby  stopped. 
Kinsman  v.  Fisk,  37  N.  Y.  App.  Div. 
443  (1899).  Where  the  vendor  guar- 
antees that  the  vendee  can  sell  the 
stock  within  a  year  at  a  certain  price, 
and  the  vendee  sells  it  after  the  year 
at  a  less  price,  he  may  recover  the 
difference  from  the  vendor.  Lobeck 
V.  Duke.  50  Neb.  568  (1897).  The 
agreement  of  a  person  with  a  sub- 
scriber for  stock  that  he  will  pay  to 
the  latter  one  hundred  cents  on  the 
dollar  for  the  stock  within  ninety  days 
is  not  enforceable  unless  the  sub- 
scriber tenders  the  stock  and  demands 
the  money  within  that  time,  and  a 
guaranty  to  save  the  subscriber  harm- 
less from  any  loss  as  a  stockholder 
does  not  guarantee  against  loss  by  a 
decline  in  the  value  of  the  stock  itself. 
Morris  v.  Veach.  Ill  Ga.  435  (1900). 
Where  an  insolvent  insurance  com- 
pany buys  out  a  solvent  company,  and 
certain  individuals  guarantee  that  the 
obligations  of  the  latter  company  will 
be  fulfilled,  and  the  latter  company  is 
"wrecked,"  the  guarantors  are  liable. 
Mason  v.  Cronk.  125  N.  Y.  496  (1891). 
Where  one  railroad  company  agrees  to 
expend  certain  money  on  another  rail- 


road, and  the  repayment  of  the  money 
is  guaranteed  by  a  third  person,  such 
third  person  cannot  repudiate  the 
guaranty  after  the  money  has  been 
expended,  on  the  ground  that  the  act 
was  ultra  vires.  Alexandria,  etc.  R. 
R.  V.  Johnson,  58  Kan.  175  (1897).  In 
U.  S.  Trust  Co.  V.  Western  Contract 
Co.,  81  Fed.  Rep.  454  (1897),  bonds 
and  stock  were  deposited  with  a  rail- 
road corporation  to  pay  the  principal 
and  interest  on  certain  other  bonds 
and  floating  debts  of  another  corpora- 
tion. After  the  contract  had  been 
partially  performed  the  former  corpo- 
ration became  insolvent,  and  the  court 
passed  upon  the  various  rights  of  the 
parties. 

1  Windmuller  v.  Standard,  etc.  Co., 
114  Fed.  Rep.  491  (1902);  also  115 
Fed.  Rep.  748.  Cf.  note  1,  p.  1775, 
supra. 

2  In  re  Hogan.  8  N.  Dak.  301  (1899). 

3  Maxwell  v.  Akin,  89  Fed.  Rep.  178 
(1898). 

4  Levy  r.  Abercorris,  etc.  Co.,  L.  R. 
37  Ch.  D.  260  (1887).  See  also  Brit- 
ish, etc.  Co.  r.  Inland  Rev.  Comm'rs, 
L.  R.  7  Q.  B.  D.  165  (1881)  ;  Edmonds 
r.  Blaina  Furnaces  Co.,  L.  R.  36  Ch. 
D.  215  (1887).  Cf.  Topham  r.  Green- 
side,  etc.  Co.,  L.  R.  37  Ch.  D.  281 
(1887)  ;  2  Ry.  &  Corp.  L.  J.  529. 

5  It  is  applied  to  evidences  of  In- 
I'.ebtedness  such  as  a  deed  under  seal. 
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gage/  or  by  a  clause  equivalent  to  a  mortgage  inserted  in  the  bond 
itself.-    An  English  debenture,  when  it  is  a  bond  and  mortgage  com- 


Ex  parte  Bradshaw,  L.  R.  15  Ch.  D.  represented    by    an    instrument    com- 

465   (1879),  where  the  form  was  that  plete  in  itself,  and  the  stock  is  capable 

of  a  bond  binding  the  company  "and  of  being  transferred  in  any  amounts, 

their   successors   and   their   real    and  unless    limited    by    corporate    regula- 

personal  estate,"  which  was  held  to  be  tions.    See  Attree  v.  Hawe,  L.  R.  9  Ch. 

a  charge  upon  the  real  and  personal  D.  337   (1878). 

estate  of  the  company  as  it  existed  at  i  Re  Hamilton's  Windsor  Ironworks, 
the  date  of  winding-up  proceedings,  L.  R.  12  Ch.  D.  707  (1879);  Wildy  v. 
but  not  including  unpaid  capital;  Re  Mid-Hants  Ry.,  16  W.  R.  409  (1868). 
City  Bank,  L.  R.  3  Ch.  758  (i868),  ^  Re  Marine  Mansions  Co.,  L.  R.  4 
where,  however,  a  deed  under  seal,  Eq.  601  (1867);  Re  Panama,  etc.  Co., 
payable  to  order,  but  purporting  to  be  L.  R.  5  Ch.  318  (1870)  ;  Re  New  Cly- 
a  debenture,  was  treated  as  a  mere  dach,  etc.  Co.,  L.  R.  6  Eq.  514  (1868). 
promissory  note;  Ex  parte  Grissell,  L.  A  debenture  not  making  a  charge  upon 
R.  3  Ch.  D.  411  (1875).  Also  to  a  property  has  been  held  to  be  a  prom- 
simple  promise  to  pay,  with  a  clause  issory  note.  Ex  parte  Colborne,  L.  R. 
subjecting  certain  property  as  secur-  11  Eq.  478  (1870).  But  security  upon 
ity.  Re  Marine  Mansions  Co.,  L.  R.  property  is  not  a  necessary  feature. 
4  Eq.  601  (1867).  See  also  note  i/t/ra.  Edmonds  v.  Blaina  Furnaces  Co.,  L. 
A  Lloyd  bond  is  a  due-bill  or  acknowl-  R.  36  Ch.  D.  215  (1887),  holding  also 
edgment  of  indebtedness  issued  under  that  it  is  not  necessary  that  they  be 
seal  by  a  corporation  to  the  construct-  issued  and  numbered  seriatim;  a 
ors,  supply  men,  etc.  Rapalje,  Law  single  debenture  may  be  issued  to  one 
Diet.  And  see  Re  Cork,  etc.  Ry.,  L.  R.  man.  "In  the  ordinary  acceptation  of 
4  Ch.  App.  748  (1869).  Cavanagh,  the  term  a  debenture  means  any  docu- 
Money  Securities  (2d  ed.,  p.  355),  de-  ment,  binding  on  an  incorporated 
fines  a  debenture  as  "an  instrument  in  company,  by  which  it  acknowledges  a 
writing,  generally  under  seal,  creating  debt  to  be  due  and  undertakes  to  pay 
a  definite  charge  on  a  definite  or  in-  it."  Romer,  Q.  C,  in  Edmonds  v. 
definite  fund  or  subject  of  property  Blaina  Furnaces  Co.,  L.  R.  36  Ch.  D. 
in  favor  of  a  given  person,  or  of  a  215  (1887),  where,  also,  Chitty,  J., 
given  person  and  his  order  or  bearer,  said:  "I  find  that  generally,  if  not 
and  constituting  a  member  in  a  series  always,  the  instrument  imports  an 
of  instruments,  each  entitling  the  obligation  or  covenant  to  pay."  The 
original  holder  thereof  to  similar  same  learned  judge  in  Levy  v.  Aber- 
rights.  Henoe  a  debenture  is  distin-  corris,  etc.  Co.,  L.  R.  37  Ch.  D.  260 
guished  (1)  from  a  mortgage,  which  (1888),  said  that  "debenture"  is  not 
is  an  actual  transfer  of  property;  (2)  a  term  of  art,  but  means  a  document 
from  a  bond,  which  does  not  directly  which  acknowledges  or  creates  a  debt, 
affect  property;  and  (3)  from  a  mere  In  the  former  case  the  instrument  was 
charge  on  property,  which  is  Individ-  a  memorandum  of  agreement  acknowl- 
ualized  and  does  not  form  part  in  a  edging  loans  in  various  amounts  set 
series  of  similar  charges.  [Citing  opposite  the  names  of  nine  persons, 
cases.]  Debentures  may  be  issued  by  covenanting  with  each  of  them  to  pay 
a  single  person,  by  a  partnership,  or  the  same,  with  interest,  at  a  fixed 
by  a  corporation."  Debenture  stock  date,  and  to  pay  them  ratably  in  case 
differs  from  a  pure  debenture  in  that  the  whole  was  not  then  paid,  and 
the  title  of  each  original  holder  ap-  pledging  as  security  the  "undertak- 
pears  in  a  registry  instead   of  being  ing,    property,    and    effects    of    every 
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bined,  and  covers  land,  is  an  interest  in  land,  and  hence  a  contract 
for  tlio  sale  of  such  a  debenture  must  comply  with  the  statute  of 
frauds  applicable  to  a  sale  of  land.^ 

The  power  to  issue  debentures  is  generally  conferred  by  the 
charter.  Where  it  is  not  so  conferred  it  is  implied  from  a  general 
power  to  borrow  money  and  create  debts."  Where  three  companies 
join  in  the  execution  of  debentures  creating  a  lien  on  their  property, 
each  will  be  required  to  pay  such  part  as  it  received,  although  such 
debentures  are  ultra  vires.^ 

In  England  statutory  provisions  regulating  the  issue  of  debentures 
must  be  carefully  observed."*  Debentures  in  England,  covering  all 
the  property,  etc.,  of  the  corporation,  are  specifically  excepted  from 
the  bill  of  sales  or  chattel  mortgage  act,  requiring  registration  of 
bills  of  sale.^     A  debenture  is  to  be  construed  according  to  the  Ian- 


kind,"  subject  to  prior  ctiarges,  and 
with  liberty  to  the  company  to  sell 
or  pledge  the  things  manufactured 
by  the  company  in  the  ordinary  course 
of  business  until  default  made. 

1  Driver  v.  Broad,  [1893]  1  Q.  B. 
539,  744.  Cf.  Re  Hollon,  69  L.  T.  Rep. 
425   (1893),  as  to  mortmain. 

2  Re  Inns,  etc.  Co.,  L.  R.  6  Eq.  82 
(1868);  Bank  of  South  Australia  v. 
Abrahams,  L.  R.  6  P.  C.  265  (1875), 
holding  that  a  power  to  issue  deben- 
tures after  all  calls  have  been  fully 
paid  does  not  warrant  making  them 
upon  future  calls. 

3  Re  Johnston,  etc.  Co.,  Ltd.,  [1904] 
2  Oh.  234. 

4  Where  the  required  assent  of 
stockholders  is  not  obtained,  the  de- 
bentures are  void.  Fountaine  v.  Car- 
mathen  Ry.,  L.  R.  5  Eq.  316  (1868). 
Where  the  issue  is  made  before  the 
whole  capital  is  subscribed,  and  the 
statute  forbids  such  issue,  the  deben- 
ture is  void.  Chambers  v.  Manches- 
ter, etc.  Ry.,  5  B.  &  S.  588  (1864). 
Where  the  issue  is  made  when  the 
corporate  debts  are  greater  than  the 
statute  allows,  then  the  debentures  are 
void,  and  the  holders  come  in  as  un- 
secured creditors.  Re  Pooley  Hall, 
etc.  Co.,  18  W.  R.  201    (1869). 

5  The  bills  of  sale  act  in  England 
relieves  corporations  from  the  neces- 
sity of  recording  debentures.    Read  v. 


Joannon,  L.  R.  25  Q.  B.  D.  300  (1890). 
Debentures  have  precedence  over  a 
fi.  fa.  Re  Opera,  [1891]  3  Ch.  260.  The 
debentures  of  none  of  the  incorpo- 
rated companies  in  England  need  be 
recorded  as  a  chattel  mortgage.  Re 
Standard  Mfg.  Co.,  [1891]  1  Ch.  627; 
Edmonds  v.  Blaina  Furnaces  Co.,  L. 
R.  36  Ch.  D.  215  (1887).  A  debenture 
is  a  document  which  creates  or  ac- 
knowledges a  debt.  It  need  not  be  re- 
corded in  the  register's  office  under 
the  bill  of  sales  act.  Levy  v.  Aber- 
corris,  etc.  Co.,  L.  R.  37  Ch.  D.  260 
(1887).  Cf.  Topham  v.  Greenside,  etc. 
Co.,  L.  R.  37  Ch.  D.  281  (1887).  For 
a  review  of  the  long  litigation  in  Eng- 
land as  to  whether  a  debenture  had  to 
be  recorded  as  a  bill  of  sale  (i.  e.,  in 
America  as  a  chattel  mortgage),  see 
8  Ry.  &  Corp.  L.  J.  222.  This  ques- 
tion was  finally  settled  in  England 
by  act  of  parliament  declaring  that 
debentures  of  corporations  need  not  be 
recorded  under  the  bill  of  sales  act. 
A  debenture  on  the  whole  property, 
with  a  clause  that  no  prior  mortgage 
or  charge  should  be  made,  is  not  good 
as  against  an  assignment  by  the  com- 
pany of  money  due  from  an  insurance 
company,  where  such  assignee  gave 
notice  to  the  insurance  company  be- 
fore that  company  had  notice  of  the 
debenture.  English,  etc.  Trust  v. 
Brunton,  [1892]  2  Q.  B.  1. 


2711 


§  77G.] 


BONDS  AND   COUPONS. 


[CH.  XLVI. 


guage  used  in  it.     There  are  no  arbitrary  rules  of  construction  pecu- 
liar to  it  alone.^  , . 

1  EdTQonds  v.  Blaina  Furnaces  Co.,  Hants  Ry.,  16  W.  R.  409  (1868),  hold- 
L.  R.  36  Ch.  D.  215  (1887);  Ex  parte  ing  that  the  holder  of  a  debenture  se- 
Cox,  13  L.  R.  Ir.  174  (1884),  and  Re  cured  by  mortgage  has  a  title  prior 
Panama,  etc.  Ry.,  L.  R-  5  Ch.  318  to  that  of  a  subsequent  judgment  cred- 
(1870),  holding  that  debentures  se-  itor,  and  may  file  a  bill  to  protect 
cured  by  the  "undertaking  and  all  his  security,  though  his  claim  is  not 
sums  arising  therefrom"  are  a  charge  due;  Ex  parte  Pitman,  L.  R.  12  Ch. 
upon  all  the  property  of  the  corpora-  D.  707  (1879),  holding  that  the  deben- 
tion,  past  and  future,  and  are  en-  ture  does  not  prevent  the  company 
titled  to  be  paid  before  the  general  from  selling  property  and  dealing 
creditors.  The  former  case  gives  the  with  it  without  regard  to  the  deben- 
form  of  the  indenture.  Re  Marine  ture.  To  same  effect,  Wheatley  r. 
Mansions  Co.,  L,  R.  4  Eq.  601  (1867),  Silkstone,  etc.  Co.,  L.  R.  29  Ch.  D. 
to  same  effect,  but  not  a  charge  on  715  (1885),  where  a  mortgage  given 
the  capital  stock;  also  Re  Colonial,  subsequent  to  the  indentures  took 
etc.  Corp.,  L.  R.  15  Ch.  D.  465  precedence  over  them;  Re  Florence, 
(1879);  Re  New  Clydach,  etc.  Co.,  L.  etc.  Co.,  L.  R.  10  Ch.  D.  530  (1878); 
R.  6  Eq.  514  (1868),  where  deben-  Moor  v.  Anglo-Italian  Bank,  L.  R.  10 
tures  purporting  to  be  an  assignment  Ch.  D.  681  (1879).  But  as  soon  as 
of  the  undertaking,  and  charging  all  winding-up  proceedings  are  com- 
the  real  and  personal  property,  were  menced,  then  the  lien  of  the  deben- 
lield  valid  upon  all  personal  proper-  ture-holders  attaches,  and  the  un- 
ties existing  at  the  date  of  the  deben-  secured  holders  are  paid  after  the 
tures,  but  not  upon  property  subse-  debenture-holders.  Re  Panama,  etc. 
quently  acquired.  A  debenture  on  all  Mail  Co.,  L.  R.  5  Ch.  App.  318  (1870). 
the  property  does  not  necessarily  To  same  effect,  Re  Home,  L.  R.  29 
cover  uncalled  subscriptions.  Re  Ch.  D.  736  (1885) ;  Hodson  v.  Tea  Co., 
Streatham,  etc.  Co.,  [1897]  1  Ch.  15;  L.  R.  14  Ch.  D.  859  (1S80).  A  pur- 
Bloomer  V.  Union,  etc.  Co.,  L.  R.  16  chaser  of  land  from  the  company  may, 
Eq.  383  (1873),  holding  that  book  before  taking  title,  require  proof  of 
debts  were  charged;  Ex  parte  Grissell,  no  default  as  to  the  debentures.  Re 
L.  R.  3  Ch.  D.  411  (1875),  where  a  Home,  L.  R.  29  Ch.  D.  736  (1885).  A 
charge  upon  all  the  funds,  property,  floating  debenture  does  not  prevent 
and  effects  which  the  company  held  the  company  from  paying  a  debt  to  a 
or  possessed,  or  should  hold  or  be  director  just  before  a  winding-up  is 
possessed  of,  was  held  valid;  Hodson  commenced.  Wilmott  v.  London  Cel- 
V.  Tea  Co.,  L.  R.  14  Ch.  D.  859  (1880),  luloid  Co.,  L.  R.  34  Ch.  D.  147  (1886). 
where  debentures  containing  an  as-  A  pledge  or  mortgage  of  a  specific 
signment  of  chattels,  with  a  provision  piece  of  corporate  property  to  obtain 
that  the  corporation  shall  retain  pos-  new  money  takes  precedence  of  a  gen- 
session  until  twenty-one  days  after  eral  debenture  lien,  although  the  de- 
default,  were  held  a  lien,  though  wind-  benture  was  prior  in  time.  Ward  r. 
ing-up  proceedings  had  been  begun  Royal  Exchange,  etc.  Co.,  58  L.  T. 
before  they  became  due;  Re  Heme  Rep.  174  (1887).  A  debenture  is  not 
Bay  Water  Works  Co.,  L.  R.  10  Ch.  a  lien  on  the  proceeds  from  super- 
D.  42  (1878),  holding  that  debenture-  fluous  land  sold  by  the  company.  Re 
holders,  not  being  in  the  position  of  Hull,  etc.  Ry.,  L.  R.  40  Ch.  D.  119 
ordinary  mortgagees,  may  have  a  re-  (1888).  In  England  any  loan  by  a 
ceiver  appointed,  but  cannot  institute  corporation  in  excess  of  the  amount 
winding-up  proceedings;  Wildy  v.  Mid-  expressly    authorized    by    its    charter 
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Many  of  the  rules  of  law  applicable  to  other  evidences  of  corpo- 
rate indebtedness  apply  also  to  this  class  of  obligations.^     A  pro- 


is  void,  but  the  company  may  be  held  a  receiver  whenever  the  company 
liable  for  such  part  of  the  money  as  ceases  to  be  a  going  concern.  Hub- 
they  properly  used  to  pay  other  debts,  buck  v.  Helms,  56  L.  T.  Rep.  232 
Weulock  V.  River  Dee  Co.,  L.  R.  38  (1887).  See  Blaker  v.  Herts,  etc.  Co., 
Ch.  D.  534  (1888).  L.   R.   41   Ch.   D.   399    (1889).     A  de- 

1  Webb  V.  Heme  Bay  Commission-    benture-holder  cannot  have  a  receiver 
ers,  L.  R.  5  Q.  B.  642  (1870),  holding    of  all  the  railway  property  appointed 
that  a  defense  of  illegal  issue  cannot    merely  because  there  is  a  default.  He 
be  made  by  a  corporation  against  the    must  first  get  judgment  and  execution 
suit  of  an  innocent  holder  of  assigna-    at  law.     He  differs  from  a  mortgagee, 
ble  debentures;   Fountaine  v.  Carmar-    Imperial,    etc.    Assoc,    v.    Newry,    etc. 
then  Ry.,  L.  R.  5  Eq.  316  (1868),  hold-    Ry.,    2    Ir.    Rep.   Eq.    524    (1868).      A 
ing  that  when   issued  for  an  insufh-    debenture  which  in  effect  is  a  mort- 
cient  consideration  they  are  still  good    gage   on    the    tolls   and    income    of    a 
to  the  extent  of  the  value  of  the  con-    pier  company  cannot  enjoin  a  general 
sideration;    Re  Northern  Assam   Tea    creditor  from  selling  out  the  land  by 
Co.,  L.  R.  10  Eq.  458    (1870),  to  the    levy   of   execution.     Perkins  v.   Dept- 
effect  that,  when  held  by  a  member    ford,  etc.  Co.,  13  Sim.  277  (1843).  The 
of  a  corporation  subject  to  a  lien  for    court  will   appoint  a  receiver  at  the 
money  due  to  it,  the  lien  is  released    instance   of   debenture-holders   if   the 
by  a  transfer  to  which  the  company    corporation  is  insolvent,  even  though 
has    consented;     Agar    v.  Athenaeum    neither  the   principal  nor   interest  is 
Life,    etc.    Co.,    3    C.    B.    (N.    S.)    725    due.     McMahon  v.   North  Kent   Iron- 
(1858),  holding  that  the  fact  that  due    works,   [1891]   2  Ch.  148.     Debentures 
formality  was  not  observed  in  borrow-    in  excess  of  the  amount  authorized  by 
ing  the  money  for  which  debentures    statute  are  void.     Fountaine   v.   Car- 
are    issued    is    no    defense    to   a    suit    marthen  Ry.,  L.  R.  5  Eq.  316   (1868). 
upon  them;  Crouch  r.  Credit  Foncier,    Where    some    debentures    have    been 
etc.  L.  R.  8  Q.  B.  374  (1873),  holding    paici,  new  ones  may  be  issued  to  that 
that    debentures    under    seal,    though    amount  and  not  be  in  excess  of  the 
payable  to  bearer,  are  not  negotiable;     statutory    limit.       Fountaine    v.    Car- 
Re  Brunton's  Claim,  L.  R.  19  Eq.  302    marthen  Ry.,  L.  R.  5  Eq.  316   (1868). 
(1874),  holding  that  a  company  can-    After  a  receiver  has  taken  possession, 
not  set  up  equities  against  a  deben-    a  debenrture-holder  cannot  obtain  pri- 
ture   bond    after    accepting   notice    of    ority  over  other  holders  by  getting  a 
its  assignment;   Potteries,  etc.  Ry.  v.    judgment  at  law  and   issuing  execu- 
Minor,  L.  R.  6  Ch.  621    (1871),  hold-    tion  thereon.     Bowen  v.   Brecon  Ry., 
ing  that  obtaining  judgment  upon  de-    L.  R.  3  Eq.  541    (1867).     Nor  can  a 
bentures  does  not  change  the  status    general    creditor    interfere   by    execu- 
of   the  holder;    he    is   still   bound   by    tion  on  property  in  the  receiver's  pos- 
the  acts  of  a  majority  of  his  fellow-    session.    Russell  r.  East  Anglian  Ry., 
holders  under  the  Railway  Companies    3  Macn.  &  G.  104  (1850).    A  debenture 
Act  of  1867;    Price  v.  Great  Western    is  more  of  a  bond  than  a  mortgage. 
Ry.,  16  M.  &  W.  244   (1847),  holding    Subsequent  mortgagees  may  obtain  a 
that    if   the    principal    of    debentures    priority  on  lands  in  Italy,  where  the 
remains     unpaid     after     maturity     it    law  of  notice  of  prior  liens  does  not 
bears    interest    though    all     coupons    prevail.     Norton  r.  Florence,  etc.  Co., 
have  been  promptly  paid.  26  W.  R.   123    (1877).     "All   that  de- 

A   debenture-holder   may  apply  for    benture-holders     can     claim     is     the 
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vision  in  an  Engiisk  debenture  that  a  majority  of  the  holders  of 
debentures  may  ''sanction  any  modification  or  compromise  of  the 
rights  of  the  debenture-holders  against  the  company  or  against  the 
property"  is  valid,  and  such  a  compromise  is  binding  on  the  minor- 
ity.^ A  debenture  containing  an  agreement  that  the  company  will 
not  execute  any  mortgage  prior  in  right  to  such  debentures  does 
not  affect  the  rights  of  a  bona  fide  mortgagee  without  notice  of  such 
debentures  and  such  contract."  Thus  a  pledge  may  have  priority 
over  a  debenture,  even  though  the  latter  provides  no  charge  shall  be 
made  having  priority  over  the  debentures.^  Under  some  debentures 
the  debenture  does  not  become  a  lien  until  a  receiver  is  applied  for.'^ 
A  mortf>-age  may  be  prior  in  right  to  debentures  outstanding  at  the 
time  of  the  mortgage.^     An  English  debenture  attaches  to  the  debts 

actual  fruit  resulting  from  the  carry-  cerning  a  receiver  under  debentures, 
ing  on  of  the  business  of  the  com-  see  Gardner  r.  London,  etc.  Ry.,  L.  R. 
pany— namely,  the  tolls,  rates,  and  2  Ch.  201  (1867).  Debenture-holders 
duties  which  may  be  earned  by  the  may  be  given  power  to  appoint  a  re- 
company  through  their  availing  them-  ceiver  to  take  possession  of  every- 
selves  of  their  privilege  of  becoming  thing  whenever  certain  things  hap- 
carriers,  and  the  rent  which  may  be  pen.  Re  Pound,  62  L.  T.  Rep.  137 
paid  by' other  companies  for  the  use  (1889).  A  mortgage  on  the  "under- 
of  their  lines."  Norton  v.  Florence,  taking"  covers  after-acquired  person- 
etc.  Co.,  26  W.  R.  123  (1877);  also  alty.  i^e  Panama,  etc.  Co.,  L.  R.  5  Ch. 
Gardner  v.  London,  etc.  Ry.,  L.  R.  2  318  (1870).  See  also,  in  general, 
Ch.  201  (18G7).  A  mortgage  on  the  Jones,  Corp.  Bonds,  etc.,  §§381-425. 
undertaking  does  not  cover  the  prop-  An  English  mortgage  covers  only  the 
erty  belonging  to  the  company  as  tolls  and  income.  Bowen  v.  Brecon, 
common  carriers  of  passengers  or  etc.  Ry.,  L.  R.  3  Bq.  541  (1867). 
goods  for  hire,  nor  the  soil  of  the  i  Sneath  v.  Valley  Gold,  [1893]  1 
railway    itself.      "The    railway    acts    Ch.  477. 

have  been  prepared  on  the  model  of  2  Re  Castell,  etc.  Lim.,  [1898]  1  Ch. 
the  canal  acts,  in  which  the  principal    315. 

object  of  the  company  was  the  pro-  3  Re  Valletort,  etc.  Co.,  [1903]  2  Ch. 
prietorship  of  the  canal,  and  the  prof-    654. 

its  derived  from  the  use  of  it  by  the  4  Governments,  etc.  Co.  v.  Manila, 
public  in  general."  Hart  v.  Eastern,  etc.  Ry.,  [1895]  2  Ch.  551;  aff'd,  [1897] 
etc.   Ry.,  7  Exch.   246    (1852).     A  de-    A.  C.  81. 

benture  covering  the  undertaking  "is  5  Government,  etc.  Co.  v.  Manila 
a  lien  similar  to  an  income  mortgage."  Ry.,  [1897]  A.  C.  81.  Where  the 
Gardner  v.  London,  etc.  Ry.,  L.  R.  2  sheriff  levies  on  the  property,  a  de- 
Ch.  App.  201  (1867).  In  Re  Panama,  benture-holder  may  pay  the  amount 
etc.  Co.,  L.  R.  5  Ch.  318  (1870),  the  claimed  by  the  sheriff  in  order  t-o  dis- 
court  held  that  the  debenture  in  that  pose  of  the  execution,  and  then  apply 
case  was  a  mortgage  security  and  to  the  court  to  require  the  sheriff  to 
came  in  ahead  of  general  creditors,  return  the  money,  the  debenture  in 
The  word  "undertaking"  does  not  this  case  being  what  is  called  a  float- 
cover  and  include  land  so  as  to  sus-  ing  security,  although  the  court  said 
tain  ejectment.  Myatt  v.  St.  Helens,  that  there  was  no  clear  definition  o" 
etc.  Ry.,   2   Q.   B.  364    (1841).     Con-    such  a  security.     Taunton  v.  Sheriff 
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owing  to  the  company  at  the  time  of  tlio  appointment  of  a  receiver.^ 
A  floating  debenture  may  not  have  precedence  over  remittances  which 
have  been  pledged  in  advance.^  A  floating  charge  in  England  must 
be  recorded."^  An  ordinary  debenture  does  not  prevent  a  corporation 
selling  its  entire  assets  to  another  company  in  exchange  for  securities 
of  the  latter.'*  The  right  to  transfer  debentures  on  the  books  of  the 
com])any  is  not  stopped  by  a  judgment  by  a  debenture  holder  in  be- 
half of  all  or  by  a  winding-up  order,  and  a  bona  fide  purchaser  of  the 
debentures  is  protected,  even  where  he  purchased  after  such  judg- 
ment.°  Under  a  debenture  the  company  may  sell  a  part  of  its  busi- 
ness free  from  the  debenture,  if  the  debenture  does  not  provide  against 
it.*'  A  debenture  may  have  priority  over  an  execution.^  But  money 
paid  to  the  sheriff  while  in  possession  of  the  property,  belongs  to 
the  judgment  creditor,  and  not  to  the  debenture  holders.^  First  de- 
bentures have  priority  over  second  debentures,  although  some  of  the 


of  Warwickshire,    [1895]    1   Ch.    734; 
aff'd,  [1895]    2  Ch.  319. 

1  Biggerstaff  r.  Rowatt's  Wharf, 
[1896]  2  Ch.  93.  Debentures  whereby 
a  charge  in  the  nature  of  what  is 
called  a  floating  security  over  all  a 
company's  property  is  given  to  the 
debenture-holders  allow  the  company 
to  deal  with  its  assets  in  the  ordinary 
course  of  business  until  the  company 
is  wound  up  or  stops  business,  or  a 
receiver  is  appointed  at  the  instance 
of  the  debenture-holders;  or,  in  other 
words,  such  debentures  constitute  a 
charge,  but  give  a  license  to  the  com- 
pany to  carry  on  its  business.  So 
long  as  the  debentures  remain  a  mere 
floating  security,  that  is  to  say,  so 
long  as  the  license  to  the  company 
to  carry  on  its  business  has  not  been 
terminated,  the  property  of  the  com- 
pany may  be  dealt  with  in  the  ordi- 
nary course  of  business  as  if  the  de- 
bentures had  not  been  given,  and  any 
such  dealing  with  a  particular  prop- 
erty will  be  binding  on  the  debenture- 
holders,  provided  that  the  dealing  be 
completed  before  the  debentures  cease 
to  be  merely  a  floating  security;  the 
court  holding  that,  so  long  as  the 
company  continues  its  business  and 
no  steps  are  taken  to  wind  it  up  or 
to  get  a  receiver  appointed,  a  deben- 
ture-holder cannot  require  a  particular 


debtor  to  apply  his  debt  on  the  de- 
bentures, nor  can  he  prevent  a  gar- 
nishment from  coming  in  ahead  of 
the  debentures.  Rohson  v.  Smith, 
[1895]  2  Ch.  118.  Even  though  a 
judgment  for  salary  has  been  used  to 
garnishee  funds  belonging  to  the  com- 
pany, yet  the  debenture  as  a  floating 
charge  may  be  given  a  preference. 
Cairney  and  Davies  r.  Back,  96  L.  T. 
Rep.    Ill    (1906). 

2  Re  Arauco  Co.,  79  L.  T.  Rep.  336 
(1898). 

3  Illingworth  v.  Houldsworth  [1904] 
A.  C.  355.  In  this  case  the  court 
in  its  opinion  described  the  differ- 
ence between  a  floating  charge  and  a 
specific  charge.  A  "floating  charge" 
is  explained  in  Yorkshire,  etc.  Ass'n, 
[1903]   2  Ch.  284. 

■i  Re  Borax  Co.,  [1901]   1  Ch.  326. 

5  Re  Goy  &  Co.,  [1900]  2  Ch.  149. 

GRe  Vivian  &  Co.,  [1900]  2  Ch.  654. 
In  England  it  is  legal  to  allow  the 
trustees  of  debentures  to  concur  in 
selling  or  otherwise  dealing  with  the 
mortgaged  property.  Dawson  v. 
Braime's,  etc.  Ltd.,  97  L.  T.  Rep.  83 
(1907). 

7  Davey  &  Co.  r.  Williamson,  etc. 
Ltd.,    [1898]   2  Q.  B.  194. 

s  Robinson  r.  BurnelTs,  etc.  Bakery, 
Ltd.,   [1904]  2  K.  B.  624. 
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first  are  issued  after  the  second  are  out.^  In  England  a  receiver  and 
manager  will  be  appointed  in  behalf  of  debenture-holders  when  the 
company  is  insolvent  and  executions  are  about  to  be  levied." 

The  power  of  the  corporation  to  pledge  or  mortgage  unissued  de- 
bentures as  collateral  security  for  money  advanced  has  been  con- 
ceded.^    It  has  been  held  legal  to  issue  them  at  a  discount.* 

The  English  debentures  are  negotiable  or  non-negotiable  accord- 
ing to  the  language  used  in  them.^ 

In  the  United  States,  as  in  England,  a  debenture  is  "a  writing 

1  Lister  v.  Lister  &  Son,  68  L.  T.  the  company  may  of  course  set  up 
Rep.  826  (1893).    Cf.  ^  1Q2,  supra.  defenses    against    any    holder.      Athe- 

2  Edwards  v.  Standard,  etc.  Syndi-  nseum,  etc.  Soc.  v.  Pooley,  3  De  G.  & 
cate,  [1893]  1  Ch.  574.  In  England  J.  294  (1858).  Debentures  in  Eng- 
a  receiver  may  be  appointed  before  land,  corresponding  in  form  to  bonds 
default  in  the  interest  on  debentures  here,  are  not  negotiable  instruments, 
where  the  company  is  clearly  insolv-  Crouch  r.  Credit  Foncier,  etc.,  L.  R. 
ent.  Re  Victoria  Steamboats,  [1897]  8  Q.  B.  374  (1873);  Re  Imperial  Land 
1  Ch.  158.  In  England  a  receiver  and  Co.,  L.  R.  11  Eq.  478  (1870);  Re 
manager  may  be  appointed  at  the  in-  Natal,  etc.  Co.,  L.  R.  3  Ch.  355  (1868j ; 
stance  of  a  debenture  holder  on  the  Re  Rhos,  etc.  Co.,  17  W.  R.  343  (1868). 
ground  that  the  company's  assets  are  Where  debentures  run  to  a  person  or 
not  sufficient  to  pay  the  debentures  his  assigns,  and  he  assigns  them  with 
and  executions  are  about  to  be  levied,  the  concurrence  of  the  company,  the 
even  though  there  has  been  no  de-  company  cannot  then  set  off  against 
fault  on  the  debentures.  Re  London,  them  a  debt  owed  by  him  to  it.  Higgs 
etc.  Co.,  [1905]  1  Ch.  576.  v.  Northern  Assam  Tea  Co.,  L.  R.  4 

3  Re  Regents'  Canal,  etc.  Co.,  L.  R.  3  Exch.  3S7  (1869).  Debentures  pay- 
Ch.  D.  43   (1876).  able  to  bearer  are  negotiable,  and  in 

4  See  §  766,  supra;  Campbell's  Case,  the  winding  up  may  be  enforced  by 
L.  R.  4  Ch.   D.  470    (1876).  the    holders    free    from    equities    be- 

5  For  instances  of  negotiable  de-  tween  the  company  and  the  original 
bentures,  see  Re  Imperial  Land  Co.,  purchasers.  Purchasers  after  the 
L.  R.  11  Eq.  478  (1870);  Re  Blakely,  winding  up  commenced,  but  in  igno- 
etc.  Co.,  L.  R.  3  Ch.  154  (1867);  Higgs  ranee  of  it,  are  also  protected.  Re 
V.  Northern  Assam  Tea  Co.,  L.  R.  4  Imperial  Land  Co.,  L.  R.  11  Eq.  478 
Exch.  387  (1869);  Re  General  Estates  (1870).  But  they  may  be  made  nego- 
Co.,  L.  R.  3  Ch.  758  (1868).  For  in-  tiable  by  being  payable  "to  the  order 
stances  of  non-negotiability  see  Re  of,"  etc.  Re  General  Estates,  etc.  Co., 
Natal,  etc.  Co.,  L.  R.  3  Ch.  355  (1868) ;  L.  R.  3  Ch.  758  (1868).  Although  de- 
Athenseum,  etc.  Soc.  v.  Pooley,  3  De  benture  bonds  payable  to  certain  per- 
G.  &  J.  294  (1858) ;  Crouch  v.  Credit  sons  or  bearer,  or  to  bearer  alone,  are 
Foncier,  etc.,  L.  R.  8  Q.  B.  374  (1873).  not  negotiable  and  cannot  be  sued 
Debentures  may  be  negotiable  as  to  upon  at  law  by  bearer,  yet  he  may 
the  company,  but  not  as  against  other  enforce  them  in  equity  on  the  winding 
debenture-holders.  So  held  where  de-  up.  Re  Blakely,  etc.  Co.,  L.  R.  3  Ch. 
bentures  were  issued  after  a  winding-  154  (1867).  Debentures  under  seal 
up  was  commenced.  Mowatt  v.  Castle,  have  been  held  in  England  to  be 
etc.  Co.,  L.  R.  34  Ch.  D.  58  (1886).  merely  notes.  Re  General  Estates, 
If  the  debentures  are  not  negotiable,  etc.  Co.,  L.  R.  3  Ch.  758  (1868). 
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acknowledging  a  debt."  ^  A  IxM^iiest  of  stocks  aocs  not  carry  deben- 
tures, even  though  the  debentures  after  a  period  were  to  be  convertible 
into  stock.^  A  so-called  debenture  was  quito  common  before  the 
business  reverses  of  1893.  Its  character  Wiis  usually  as  follows: 
Certain  corporate  assets,  generally  railroad  bonds  or  stock,  or  real- 
estate  mortgages  or  municipal  bonds,  or  water-works  bonds,  arc  de- 
posited with  trustees  to  secure  the  debenture-holders.  The  deben- 
ture itself  is  a  bond  or  note  of  the  corporation,  reciting  on  its  face 
that  it,  with  other  similar  debentures,  is  secured  by  the  property  so 
deposited  in  tho  liands  of  the  trustees.  Such  a  debenture  as  this  is 
practically  a  note  of  the  corporation  secured  by  tho  securities  as 
collateral ;  in  other  words,  it  is  a  note  secured  by  a  pledge  of  securities. 
This  form  of  securities  has  been  quite  extensively  issued  by  rail- 
roads, where  the  parent  company  owns  the  stock  or  bonds  of  many 
branch  or  leased  lines  and  wishes  to  raise  money  on  them  on  long 
time.  Such  debentures  are  legal.  They  are  substantially  a  bor- 
rowing of  money  and  delivering  of  bonds  or  stock  as  collateral 
security.^ 

1  People    n.    Miller,    180    N.    Y.    16    of  $100  or  over  to  all  applicants  ai> 


(1904). 

2  Connecticut,  etc.  Co.  v.  Chase,  75 
Conn.  683    (1903). 

3  See  §§  317,  464,  svpra,  and  §  852, 
infra.  For  a  case  involving  the 
rights  and  duties  of  a  trustee  holding 
mortgages  as  security  for  debentures, 
the  corporation  itself  having  become 
insolvent,  see  Girard  Trust  Co.  v.  Mc- 
Kinley,  etc.  Co.,  135  Fed.  Rep.  180 
(1905).  The  character  of  such  a 
transaction  is  well  shown  in  the  case 
of  Ward  r.  Johnson,  95  111.  215 
(1880).  Here  a  bank  in  the  course 
of  its  business,  and  out  of  moneys 
received  from  depositors,  loaned  large 
sums  of  money,  taking  promissory 
notes  from  the  borrowers  secured  by 
first  mortgages  upon  real  estate  in 
Chicago.  In  pursuance  of  a  resolu- 
tion of  the  board  of  directors  of  the 
bank  creating  an  "investment  depart- 
ment" of  the  business,  these  notes 
and  collateral  mortgages  were  as- 
signed to  one  Chandler  in  trust  for 
the  purpose  of  conducting  the  busi- 
ness of  said  "investment  department." 
Said  trustee  was  authorized  to  coun- 
tersign and  issue  certificates  in  sums 


plying  therefor,  but  in  an  amount  not 
exceeding  the  face  value  of  the  notes 
held  by  him  as  trustee.  Said  certifi- 
cates bore  interest  at  the  rate  of 
seven  and  three-tenths  per  cent.,  pay- 
able quarterly,  and  were  redeemable 
by  said  trustee  upon  the  application 
of  the  bearer,  either  in  notes  secured 
by  mortgage  of  equal  face  value  with 
such  certificates,  or  in  cash,  at  the 
option  of  the  trustee.  The  certificates 
recited  that  they  were  secured  by 
bond  and  mortgage  collaterals  held 
in  trust,  secured  upon  real  estate. 
The  money  received  by  the  trustee 
from  the  sale  of  the  certificates  was 
by  him  turned  over  to  the  officers  of 
the  bank,  and  by  them  used  to  pay 
depositors  and  for  all  the  other  pur- 
poses for  which  the  bank  used  money. 
Held,  that  the  trust  fund  in  the 
hands  of  the  receiver  should  be  ap- 
plied to  the  payment  of  the  invest- 
ment certificates;  and  that  the  bank, 
after  receiving  large  sums  of  money 
on  the  "investment  certificates,"  which 
money  went  into  its  general  business, 
and  after  having  had  the  full  lienofit 
of   the   contract   with   the   certificate- 
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Questions  relative  to  the  rights,  duties,  powers,  and  liabilities  of 
a  trustee  or  third  person  holding  securities  as  collateral  for  the 
payment  of  other  securities,  are  considered  elsewhere.^ 


holders,  will  not  be  allowed  to  inter- 
pose the  defense  of  ultra  vires  to  de- 
feat  the   execution  of   the  trust.     A 
subscription   for   debenture   bonds   to 
be  paid  for  in  assessments  as  the  com- 
pany might  require  cannot  be  enforced 
for  the  benefit  of  corporate  creditors, 
the  bonds  not  having  been  delivered. 
Pettibone    v.   Toledo,   etc.   R.   R.,   148 
Mass.  411   (1889).    A  trust  agreement 
securing  debentures  based  upon  mort- 
gages  and   notes   deposited   was  con- 
strued   in    Smith   v.   New    Hampshire 
T.  Co.,   68  N.  H.  424    (1896).     Under 
the   New    Hampshire   statutes,    when 
a  corporation  is  wound  up  under  in- 
solvency   proceedings    all    claims    are 
allowed  as  of  the  same  date,  interest 
being  added   for  those  past  due,  and 
a   rebate  of   interest   made   on   those 
not  yet  due.     An  assignee  in  insolv- 
ency cannot  agree  that  a  trustee  to 
whom  the  corporation   pledged  mort- 
gages as  security  for  debentures  shall 
purchase   such   securities    at   a   price 
named.     Bank  Com'rs  v.  New  Hamp- 
shire, etc.  Co.,   69  N.   H.   621    (1899). 
Where  mortgages  are  deposited  as  se- 
curity for  debentures  and  the  corpora- 
tion   issuing    the    debentures    passes 
into  the  hands  of  a  receiver,  the  in- 
terest received  on  the  mortgages  will 
be    applied    to    the    debentures,    even 
though    the    corporation    might    have 
had  a  right  to  use  the  same  if  it  had 
remained  solvent.     Real  Estate  Trust 
Co.  etc.  V.  New  England  L.  &  T.  Co., 
93  Fed.  Rep.  701  (1899).    A  debenture 
is    not   necessarily    a    secured    claim. 
It  may  be  merely  a  writing  acknowl- 
edging a  debt.     Barton,  etc.  Bank  r. 
Atkins,  72  Vt.  33    (1899).     Bonds  is- 
sued on  shares  of  stock  were  involved 
in  Clarke  v.  Central  R.  R.  etc.  Co.,  50 
Fed.  Rep.   338    (1892).     In  this  case, 
on  the  final  hearing,  the  bill  was  dis- 


missed. See  Clarke  v.  Richmond,  etc. 
Co.,  62  Fed.  Rep.  328  (1894).  A  third 
mortgage  may  be  secured  by  such 
prior  bonds  as  are  delivered  up  by 
the  parties  in  exchange  for  the  third- 
mortgage  bonds,  under  an  agreement 
that  such  prior  bonds  are  not  to  be 
considered  paid.  Poland  r.  Lamoille, 
etc.  R.  R.,  52  Vt.  144  (1879).  For  a 
case  involving  the  priority  of  one  class 
of  debentures  as  against  another,  see 
American,  etc.  Co.  v.  Northwestern, 
etc.  Co.,  166  Mass.  337   (1896). 

An  example  of  the  new  form  of 
debentures  secured  hy  a  trust  deed 
is  that  of  Chicago  Great  Western  Ry. 
Co.  There  the  company  secures  pay- 
ment of  interest  on  the  debenture 
stock,  and  a  fair  accounting  for  the 
preferred,  by  executing  a  deed  of  trust 
to   a  trust  company. 

Another  form  of  debenture  is  what 
is  known  as  a  "collateral  trust  in- 
denture." The  form  adopted  by  the 
Northern  Pacific  R.  R.  Co.  was  briefly 
as  follows: 

This  indenture,  datedi  May  1,  1893,  be- 
tween the  Northern  Pacific  Railroad  and 
the  Farmers'  Loan  and  Trust  Company,  is 
to  pay  off  a  floating  debt  of  about  $11,000,- 
000  and  for  other  requirements  ;  the  rail- 
road company  sells  its  5-year  6  per  cent, 
gold  notes  to  an  aggregate  amount  of  $15,- 
000,000.  The  following  collateral  is  de- 
posited with  the  trust  comtpany  : 

$10,000,000  par     value     Northern      Pacific 
consol.    5    per   cent,    bonds. 
3,000,000  par  value   Chicago   and    North- 
ern   Pacific   5    per   cent,   bonds. 
0,000,000   par    value    Chicago    and    Calu- 
met   5    per   cent,    bonds. 
7,000,000  par  value  St.   Paul  and  North- 
ern  Pacific  capital   stock. 
15,010,000   par  value   Chicago   and   North- 
ern Pacific  stock  beneficial  cer- 
tificates. 
343,000  par  value  Northern  Pacific  Ex- 
press Company's  stock. 


1  See  §  317,  ch.  XIX,  supra, 
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The  simon-puro  Englisli  tk-lxMitiirc — the  debenture  which  is  in  it- 
self both  bond  and  mortgage  combined,  without  any  recording  under 
the  mortgage  acts,  and  without  any  delivery  of  the  property — has 
not  k^cn  adopted  in  America.  Under  the  statutes  of  some  of  the 
states  such  a  mortgage  lien  would  be  good  against  the  company  itself, 
even  though  it  was  not  recorded,  and  even  though  possession  was  not 
taken.^  But  in  most  states  it  would,  imder  the  statutes,  be  held  to  bo 
illegal  and  void  as  against  the  rights  of  other  corporate  creditors.^ 

Article   I.      Notes    shall  be   $1,000   each,  of  said  coupons,  such  coupons  shall  not  be 

payable   in   gold,   and   may   be   registered.  within   this  indenture. 

Article  II.  The  railroad  company  binds  Article  VIII.  All  the  notes  may  be 
itself  to  make  up  deficiency,  if  any,  after  called  and  paid  by  the  railroad  company- 
sale  of  collateral.  at  any  time  after  May  1,  1896,  at  par  and 

Article   III.      The   railroad  company  may  accrued    interest. 


deliver  the  collateral  from  time  to  time 
and  receive  from  trust  company  a  pro- 
portion of  the  notes. 

Article  IV.  The  railroad  company  will 
not,  without  first  otttaining  the  consent  of 
the  Committee,  or  until  all  the  notes  are 
paid,  construct  new  lines  or  purchase  or 
lease    any,    or    guarantee    bonds    of    other 


Article  IX.  The  Committee  shall  vote 
all  the  stock  among  the  collateral.  In- 
terest on  the  bonds  shall  belong  to  the 
railroad  company. 

Article  X.  The  Oalumet  Terminal  Rail- 
way Company,  without  consent  of  the  Com- 
mittee, shall  not  issue  any  more  'bonds,  but 
upon    payment    to    the    trust    company    ol 


companies,    or   issue    its  own  bonds  against  $4,500,000  the  railroad  company  shall  have 

such.  the    right    of    withdrawing    these    Calumet 

Article  V.     A   committee  is   formed  con-  bonds,  money  to  be  used  to  purchase    notes 

sisting  of   Messrs.    R.    G.    Rolston,    John   A.  in'  open  market. 

Stewart,  James  Stillman,  J.  D.  Probst,   and         Article  XI.     Railroad  company  and  trust 

F.     T.     Gates.       Committee    shall    organize  company   shall    have   access    to    papers    and 

and    appoint    a    secretary.      Members    may  accounts  of  Committee,  and'  Committee  shall 


vote  in  person  or  by  letter  or  telegram, 
and  shall  receive  twenty  dollars  for  at- 
tendance at  each  meeting.  Majority  shall 
be  a  quorum. 

Article  VI.  Committee  may  sell  the 
bonds  deposited  as  collateral  from  time  to 
time,  but  without  consent  of  the  railroad 
company    cannot    dispose    of    Northern    Pa- 


have  like  access  to  books,  papers,  and  ac- 
counts   of    railroad    company. 

Article  XII.  Provides  for  continuance  of 
a  trustee. 

Article  XIII.  When  notes  are  paid  they 
shall  be  canceled  and  delivered  to  the  rail- 
road   company. 

Article  XIV.     The  railroad  company  will 


cific    5s    at    less   than    90,    or    Chicago    and  do  all  necessary  acts  to  carry  the  intent  of 

Northern    Pacific    5s    at    less    than    95,    or  the   parties   into  effect. 

Calumet  5s  at  less  than  85.  The  Commit-  Article  XV.  Marginal  notes  in  the  in- 
tee  has  power  to  sell  all  other  collateral  denture  not  to  affect  the  text. 
at  times  and  prices  such  as  the  railroad  A  supplementary  agreement  provides  that 
company  shall  direct  and  the  Committee  *-he  railroad  company  shall  not  sell  any  of 
approve.  With  the  money  received  from  the  Northern  Pacific  5s  which  it  may  have 
such  sales  the  trust  company  shall  pur-  "n  its  treasury  at  less  than  90,  or  pledge 
chase  the  notes  in  the  open  market.  After  the  same  except  under  existing  contracts 
May,    1896,    the    notes    can    be    called    for  withouit   the   consent   of  the    Committee. 


payment  by  lot.  If  railroad  company  shall 
default  in  the  interest  for  ninety  days  the 
Committee  shall  sell  part  of  the  collateral 
to  realize  such  interest,  or  at  its  option 
shall  have  power  to  declare  the  principal 
due,    whereupon    the    trust    company    shall 


1  Such  a  security  was  enforced  as 
against  the  company  in  White  Water, 
etc.  Co.  V.  Vallette,  21  How.  414 
(1S58). 

2  The   danger   and    insufficiency   of 


dispose  of  underlying  securities   as  deter-  the  English  debenture  as  regards  cor- 

mined    by    the    Committee.      In    such    case  rvn<.nf^     ^,,„    „  *       i        ^    j     • 

r.        •..  /5  .  porate    property   located    ni    America 

Committee  may  fix  a  minimum  price.  t^     f       j         vc»,>.<^u  .rvmci  im, 

Article  VII.     Upon   any  purchase  or  sale  ^-Ppears  in  Re  Empire  Min.  Co..  L.  R. 

of  any  coupons  belonging  to  those  notes,  or  ^^   Ch.  D.  402    (1890),  where  the  pre- 

upoQ   loans   raade   after   date    of   maturity  cedence   of  attachments   over   the   de- 
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[CH.  XLVI, 


A  debenture  which  is  a  mortgage  ou  everything,  but  which  expressly 
allows  the  company  to  sell  any  part  until  the  mortgagee  should  take 
possession,  may  be  void  as  to  other  creditors.^  Stock  issued  as  "pre- 
ferred debenture  shares  of  the  capital  stock"  under  the  New  York 
statute  is  a  legal  contradiction  on  its  face,  and  in  regard  to  taxation 
will  be  construed  as  being  preferred  stock. ^ 

§  777.  Debenture  stock  secured  by  an  American  mortgage. — "De- 
benture stock"  is  an  English  term.  It  docs  not  mean  shares  of 
stock  as  in  America,  but  means  a  debt,  an  absolute  obligation  to 
pay  principal  and  interest  at  fixed  times.  English  debenture  stock 
is  somewhat  similar  to  a  registered  United  States  bond.  It  some- 
times is  and  sometimes  is  not  secured  by  a  mortgage.^  An  Amer- 
ican mortgage  may  be  so  drawn  as  to  secure  American  bonds  and 
also  English  debenture  stock.  The  Commercial  Cable  Company 
mortgage  executed  in   1897  accomplished  that  result.'*       Moreover, 

bentures  was  admitted.  A  corpora-  £206  for  every  $1,000  of  bonds.  The 
lion  is  bound  by  its  president's  agree-  bonds  are  listed  on  the  New  York 
ment  borrowing  money  and  turning  Stock  Exchange;  the  debenture  stock 
over  to  the  lender  the  accounts  re-  on  the  London  Stock  Exchange.  The 
ccivable  and  giving  the  lender  a  lien  aggregate  amount  of  bonds  and  de- 
upon  present  and  future  assets,  such  benture  stock  combined  is  always  ex- 
agreement  having  been  carried  out  actly  $20,000,000.  The  debenture  stock 
for  a  year,  but  such  agreement  may  is  drawn  in  accordance  with  English 
be  void  under  the  bankruptcy  act,  forms;  is  issued  in  amounts  of  one 
where  possession  is  taken  within  four  pound  sterling  and  upwards;  is  in- 
months  prior  to  the  bankruptcy,  tended  solely  for  the  English  market, 
Mathews  v.  Hardt,  79  N.  Y.  App.  Div.  and  contains  the  necessary  English 
570  (1903).  features  of  being  practically  a  perpet- 

1  Orman  v.  English,  etc.  Inv.  Trust,  ual  investment,  issued  in  small  or 
61  Fed.  Rep.  38  (1894).  Cf.  §§811,  large  denominations  to  suit  the  in- 
852,  in/ra.  vestor,  and  having  an  English  place 

2  People  V.  Miller,  180  N.  Y.  16  of  issue  and  transfer.  A  copy  of  the 
(1904).  certificate    issued     to    represent    the 

3  See  §  14,  supra,  for  a  definition  of  debenture  stock  is  as  follows: 
debenture  stock.  „      ^         t^„ 

4  This  Commercial   Cable  Company  Five  EPundred  Yeah  Four  Per  Cent.  De- 

,,     ,  ,     X  ,  benture  Stock. 

mortgage  is  on  all  the  company  s  tele- 
graph and  cable  lines  in  America  and 
Europe,  including  the  telegraph  lines 
of  the  Postal  Telegraph  Company. 
The  mortgage  runs  for  five  hundred 
years,  thereby  making  it  practically 
a  perpetual  investment.  It  secures 
$20,000,000    of    bond's    and    debenture 

stock,   all   bearing  the   same   rate   of  .     .,    .  ,  ,  ^  .  >.  „ 

•    *  (.0^         ^^r,    nc^r.^       TVio    hnnrl<i     days  of  January,   April,   July,    and   October 

interest.-four   per   cent.     The   bonds     ,J ^^^^   ^^^^^    .^  ^^^^^^   ^nzi^ni.     The 


THE    COMMERCIAL.    CABLE    COMPANY. 

No.  £ 

This   is    to   certify   that  is   the 

registered    holder    of  pounds    sterling 

of  the  Debenture  Stock  of  The  Commer- 
cial Cable  Company  issued  under  the  pro- 
visions of  a  mortgage  deed  of  trust,  and 
bearing  interest  at  the  rate  of  four  per 
centum  per  annum,  payable  quarterly,  free 
of    all    United    States    taxes,    on    the    first 


may  at  any  time  be  returned  to  the 
company    and     debenture     stock    ob- 


payment   of    the   principal    an4    interest    of 
this    Debenture    Stock    Is    secured    by    said 


tained  in  place  thereof,  at  the  rate  of    mortgage  deed  of  trust,  dated  the  first  day 
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it  is  possible  to  provide  in  such  a  mortgage  that  the  bonds  and  de- 
benture stock  shall  be  interchangeable,  so  that  the  whole  mass  of 
debt  may  flow  from  the  bonds  into  debenture  stock,  or  from  deben- 
ture stock  into  bonds,  according  as  England  or  America  furnishes 
the  best  market. 

§  778.  Mode  of  authorizing,  drafting,  signing,  sealing,  and  ac- 
knowledging corporate  obligations  to  pay  vioney — Liability  of  the 
corporation  and  the  corporate  officers  on  irregularly  executed  instru^ 
ments— Charter  provisions  as  to  authorizing  the  instruments. — 
These  subj(^cts  are  considered  elsewhere.-' 


of   January,    1897,    and    made    by   the    said  with  the  provisions  of  the  by-laws   in  that 

The    Commercial    Cable    Company    to    The  behalf   upon    the    surrender   of   this   certifl- 

Farmers'  Loan  and  Trust  Company   (of  the  cate.      No   transfer   for   any   sum    less   than 

City  of  New  York),   as   Trustee,   by   which  one  pound   or   for  other   than   multiples   of 

mortgage   deed   of   trust  all    the   franchises,  one  pound  will  be  registered', 

property,     and    assets    of    The    Commercial  This  certificate  shall  not  be  valid  unless 

Cable    Company     (including    the    property,  signed  'by  such  official  of  said  The  Commer- 

franchises,    and   assets   of  the    Postal    Tele-  cial    Cable    Company    as    the    Board    may 

graph-Cable    Company    heretofore    acquired  from    time   to    time    appoint   for   that    pur- 

■by    said   The    Commercial    Cable   Company)  pose,    and    countersigned    by    the    registrar. 


Given    under    the    common    seal    of    the 
company  this         day  of         1 
[L.  S.]     The  Commercial  Cable  Company. 

By — . 

Countersigned  in  London  this  day  of 


are  assigned  to  said  The  Farmers'  Loan 
and  Trust  Company  upon  trusts  for  secur- 
ing twenty  million  dollars  ($20,000,000) 
bonds  or  their  equivalent,  £4,120,000  ster- 
ling debenture  stock  of  this   issue. 

Instalments  of  interest  on  this  Debenture 
Stock  are  to  be  paid  by  cheques  or  war- 
rants mailed  to  proprietors  at  their  ad- 
dresses registered  in  the  books  of  said 
Cable  Com.p^ny. 

The  stock  represented  by  this  certificate 
is  transferable  on  common  transfer  forms, 
to  be  subsequently  registered  on   the  books         j  ggg    gg  721-725     SUpra       As    to    re- 

of  the  Company  in  London  or  New  York    guirements  that  the  Stockholders  shall 

or  at  the  office  of  such  financial   agents   in  . 

London   as  said   Cable    Company  may   from     authorize  the  issue  of  bonds,  see  also 
time   to    time    appoint,    and    in    conformity     §  808,  infra,  and  §  725,  supra. 
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Registrar. 

No    Transfer   of   any    Portion    of   this 

Stock  will  be  Registered  Without 

the  sxtirsxder  of  this 

CERTIFIC.VrE. 
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POWER    TO    MAKE    MORTGAGES. 

Mortgages  may  be  executed  and 
given  by  corporations— Mort- 
gages   by    insolvent    corpora- 

A  railroad  corporation  has  no 
implied  power  to  mortgage 
its  railroad. 

Mortgage  on  the  superfluous 
land  and  on  the  personal 
property  of  a  railroad  corpo- 
ration. 

Express  authority  to  mortgage 
and  ratification  by  the  legis- 
lature of  unauthorized  mort- 

Construction  of  various  provis- 
ions authorizing  mortgages-- 
The  mortgagee  takes  title  suD- 
iect  to  charter  provisions. 

Purchase-money  mortgages  need 
not  be  expressly  authorized. 

Power  to  again  mortgage  alter 
a  mortgage  has  been  given. 

Power  to  mortgage  the  whole 
gives    power    to    mortgage    a 

part.  , 

Mortgage  to  secure  future  aa- 

vances,   contracts,    dividends, 

etc  —After-acquired  property. 

Who  may  attack  the  validity  of 

a  mortgage. 
Purchase-money     mortgage     is- 
sued to  an  insolvent  vendor. 
The  franchise  to  be  a  corpora- 
tion cannot  be  mortgaged,  but 
the  right  to  operate  the  road 
and  collect  toll  may  be  mort- 
gaged. 
Mortgages  to  directors. 
Forfeiture   of   the   charter— Ii^t- 

fect  upon  a  mortgage. 
Waiver  of   a  part  or   all   of   a 
mortgage    and    bonds— Mort- 
gages to  a  state. 


B    FORM    AND   PROVISIONS   OF   THE   MORT- 
GAGE   DEED    or    TRUST. 

794  The  mortgage  may  be  a  deed  of 
trust— Mortgages  created  by 
a  statute— Equitable  mort- 
gages. 

795.  Character  of  the  v-arious  pro- 
visions in  a  corporate  mort-  . 
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gage  deed  of  trust— The 
granting  clause. 

796.  Provision    that   the    mortgagor 

may  retain  possession  until 
default. 

797.  Provision    that    the   mortgagor 

will  pay  the  bonds  and  cou- 
pons, and  waiver  of  statutory 
provisions  as  to  redemption, 
stays,  valuation,  etc. 

798.  Provision  giving  power  to  the 

corporation  to  sell  old  mate- 
rial and  parts  of  the  property 
free  from  the  mortgage. 

799.  Provisions  relative  to  taxes,  in- 

surance, liens,  and  mainte- 
nance. 
SCO.  Provisions  for  declaring  the 
principal  sum  due  upon  a  de- 
fault in  interest— Provision 
that  the  trustee  shall  fore- 
close upon  the  request  of  a 
certain  proportion  of  the 
bondholders. 

801.  Provision   for  a  waiver  of   de- 

fault. 

802.  Provision    for    the    remedy    of 

entry  by  the  trustee  or  of  a 
receivership  upon  default. 

803.  Provision  giving  power  of  sale 

to  the  trustee  upon  default — 
This  is  a  cumulative  remedy 
and  does  not  prevent  fore- 
closure instead. 

804.  Provisions   unreasonably   limit- 

ing the  right  to  foreclose. 

805.  Provision    exempting   the    trus- 

tee from  liability. 

806.  Provision  for  appointing  a  new 

trustee. 

807.  Miscellaneous  provisions. 

C.    AUTHORIZING,      EXECUTING,      AND      RE- 
CORDING  MORTGAGES. 

808.  The  board  of  directors  author- 

ize the  execution  of  mort- 
gages— A  stockholders'  meet- 
ing is  not  necessary — Stat- 
utes requiring  stockholders' 
consent— Waiver  of  such 
consent  or  ratification  with- 
out formal  consent— Estoppel, 
by  recitations  in  mortgage,  of 
formalities   of   authorization. 
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809.  Ratifiralion  of  an  unauthorized 
mortgage — The  resolutions 
authorizing  the  mortgage. 

SIO.  Signing,  sealing,  acknowledg- 
ing and  delivering  the  mort- 
gage. 


?  Sll.  Recording  of  a  mortgage — Re- 
lease and  discharge  of  mort- 
gage— Decree  canceling  mort- 
gage. 


Tlio  corporation  of  tlio  eighteenth  century  was  carried  on  by 
capital  furnished  by  tho  stockholders.  The  corporation  of  the  nine- 
teenth century  was  more  often  carried  on  by  capital  furnished  by 
mortgage  bondholders.  Prior  to  the  year  1830,  when  the  era  of 
steam  railroads  began,  corporation  bonds  secured  by  a  mortgage 
deed  of  trust  were  unknown.  After  that  date,  however,  the  vast 
capital  required  for  the  development  of  the  American  continent  led 
the  American  mind  to  invent  the  modern  corporation  mortgage 
and  bond.  European  investors  could  be  induced  to  purchase  Amer- 
ican railroad  bonds  bearing  a  high  rate  of  interest  and  secured  by 
a  mortgage,  but  European  investors  could  not  be  induced  to  pur- 
chase American  stock.  The  American,  on  the  contrary,  ready  as 
usual  to  take  desperate  risks  in  the  hope  of  great  gains,  was  quick 
to  hazard  his  slender  capital  in  the  stock  itself,  especially  of  rail- 
roads in  the  undeveloped  west  and  on  to  the  Pacific  coast.  Great 
captains  of  industry  arose,  such  as  Vanderbilt  and  Huntington, 
who  had  no  capital,  but  had  force  and  daring,  coupled  with  a  genius 
for  building,  consolidating,  stocking,  and  bonding  great  systems  of 
railroads.  The  power  to  mortgage  gave  them  the  power  to  raise 
money,  and  the  power  to  raise  money  gave  them  the  power  to 
make  America  what  it  is  to-day.  It  is  said  that  jSTapoleon  asked 
Talleyrand  the  question  ^'What  is  America  ?"  and  Talleyrand  re- 
plied "A  body  without  bones."  An  American  has  remarked  that 
since  that  time  the  bones  have  been  formed  and  they  are  bones  of 
steel.  They  are  the  railroads  of  the  country,  built  chiefly  from  rail- 
road bonds,  secured  by  a  mortgage. 

In  England  railroad  mortgage  bonds  of  the  American  type  are 
unkno"\vn.  The  English  railroad  builder  had  no  occasion  to  seek 
far  and  wide  for  his  capital.  Hence  he  had  no  occasion  to  give  a  \ 
mortgage  on  his  railroad,  his  franchises,  and  his  oa\ti  future.  An 
English  railroad  debenture  cannot  be  foreclosed.  It  is  a  mortgage, 
not  on  the  railroads,  but  on  the  income  only.  A  receivership  may 
be  granted,  but  not  a  foreclosure  of  the  property.  .' 

American  railroad  mortgage  bonds,  being  a  lien  on  the  ]iroportyj 
itself,  have  been  the  subject    f  a  bewildering  maze  of  litigation  in"* 
the  American  courts  during  the  past  thirty  years.      The  character 
of  such  bonds  has  already  been  considered  in  the  preceding  chap- 
ter.    The  character  of  the  mortgage  securing  the  bonds  is  the  sub- 
ject of  this  chapter. 

2723 


§  779.] 


MORTGAGE  DEEDS  OF  TRUST. 


[CH.  XLVII. 


A.       POWER   TO  MAKE   MORTGAGES. 

§  779.  Mortgages  may  be  executed  and  given  by  corporations- 
Mortgages  by  insolvent  corporations, — A  corporation,  other  than  a 
railroad  corporation,  may  mortgage  its  real  estate  and  personal 
property  for  the  purpose  of  securing  its  bonds  or  other  evidences  of 
indebtedness,  unless  there  is  some  provision  in  its  charter  expressly 
prohibiting  or  regulating  this  right.  The  right  to  mortgage  is  a 
natural  result  of  the  right  to  incur  an  indebtedness.^ 


1  Barry  v.  Merchants'  Exch.  Co.,  1  Pierce  v.  Emery,  32  N.  H.  484  (1856); 
Sandf.  Ch.  280  (1844),  where  mort-  Shaw  v.  Norfolk  R.  R.,  71  Mass.  162 
gages  designed  to  secure  future  ad-  (1855);  Burt  v.  Rattle,  31  Ohio  St. 
vances  expected  to  be  made  upon  116  (1876),  a  manufacturing  com- 
bonds,  such  advances  being  intended  pany;  Pennock  v.  Coe,  23  How.  117 
for  use  in  the  erection  of  an  exchange  (1859);  Richards  v.  Merrimack,  etc. 
building  at  a  cost  of  twice  the  amount  R.  R.,  44  N.  H.  127  (1862) ;  Miller  v. 
of  the  capital  stock  of  the  company,  Chance,  3  Edw.  Ch.  399  (1840),  hold- 
was  held  to  be  valid;  Thompson  v.  ing  also  that  a  mortgage  executed  by 
Lambert,  44  Iowa,  239  (1876),  where  a  majority  of  a  board  of  trustees  ex- 
it was  said  that  corporate  powers  in  eluding  the  members  ex  officio  is 
this  respect  are  as  extensive  as  those  valid;  Farmers'  Loan,  etc.  Co.  r.  Hen- 
of  an  individual;  Hunt  v.  Memphis  drickson,  25  Barb.  484  (1S57);  King 
Gaslight  Co.,  95  Tenn.  136  (1895);  v.  Merchants'  Exch.  Co.,  5  N.  Y.  547 
Bell,  etc.  Co.  v.  Kentucky,  etc.  Co.,  50  (1851);  Leavitt  i'.  Blatchford,  17  N. 
S.  W.  Rep.  2  (Ky.  1899);  Curtis  v.  Y.  521  (1858);  Parish  v.  Wheeler,  22 
Leavitt,  15  N.  Y.  9  (1857);  White  N.  Y.  494  (1860),  where  a  mortgage 
Water,  etc.  Co.  v.  Vallette,  21  How.  including  property  purchased  in  ex- 
414  (1858),  a  canal  company;  Aurora,  cess  of  the  powers  of  the  corporation 
etc.  Soc.  V.  Paddock,  80  111.  263  was  held  binding  upon  such  property. 
(1875);  Union  Water  Co.  v.  Murphy's  A  private  corporation  may  borrow 
Flat  Fluming  Co.,  22  Cal.  620  (1863),  money  and  give  a  mortgage  to  secure 
holding  that,  if  not  upon  its  face  its  payment.  Eastman  v.  Parkinson, 
beyond  the  corporate  authority,  a  con-  113  N.  W.  Rep.  649  (Wis.  1907).  A 
tract  will  be  presumed  to  be  valid;  mining  company  may  give  a  mortgage. 
Dimpfell  v.  Ohio,  etc.  Ry.,  9  Biss.  127  Copper,  etc.  Co.  v.  Costello,  95  Pac. 
(1879);  s.  c,  7  Fed.  Cas.  722;  aff'd.  Rep.  94  (Ariz.  1908). 
110  U.  S.  209,  holding  that  the  laches  A  mortgage  on  real  estate  may  be 
of  stockholders  may  render  valid  a  given  by  a  corporation  to  secure  past- 
mortgage  executed  by  a  corporation  due  debts.  Martin  v.  Niagara,  etc. 
without  due  authority  when  the  bonds  Mfg.  Co.,  44  Hun,  130  (1887);  aff'd, 
secured  by  it  are  in  the  hands  of  122  N.  Y.  165,  171,  criticising  Carpen- 
bona  fide  purchasers;  Third  Avenue  ter  r.  Black  Hawk,  etc.  Co.,  65  N.  Y. 
Sav.  Bank  v.  Dimock,  24  N.  J.  Eq.  43  (1875).  In  general  see  also  Re 
26  (1873),  in  which  the  court  said  Patent  File  Co.,  L.  R.  6  Ch.  App. 
that  a  defense  to  a  bill  of  foreclosure  83  (1870) ;  Re  General,  etc.  Assur.  Co., 
that  a  corporation  in  making  the  loan  L.  R.  14  Eq.  507  (1872),  an  insurance 
was  acting  ultra  vires  was  "uncon-  company;  Re  General  South  Amer. 
scionable";  Darst  v.  Gale,  83  111.  136  Co.,  L.  R.  2  Ch.  D.  337  (1876);  Wood 
(1876);  Craven  County  Com'rs  v.  At-  v.  Whelen,  93  111.  153  (1879),  where 
lantic,  etc,  R.  R.,  77  N.  C.  289  (1877);  a  gas  company  was,  however,  given 
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The  power  of  the  ordinary  business  corporation  to  give  a  mort- 
gage is  a  most  necessary  power.     A  denial  of  this  power  would  re- 


express  authority;  Lehman  v.  Tallas- 
see,  etc.  Co.,  64  Ala.  567  (1879),  where 
express  authority  was  given;  West  v. 
Madison  County  Agric.  Board,  82  111. 
205  (1876),  a  county  fair  company; 
Hackensack  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  548  (1883),  a  water  com- 
pany; Australian,  etc.  Co.  v.  Mounsey, 
4  K.  &  J.  733  (1858),  a  navigation 
company;  Thomas  r.  Citizens'  Ry.,  104 
111.  462  (1882),  holding  that  where 
a  corporation  has  power  to  borrow 
money  (after  complying  with  certain 
conditions)  and  secure  the  same  by 
mortgage  upon  its  property,  such  cor- 
poration, after  having  received  the 
loan  on  security  of  its  mortgage,  will 
not  be  allowed  to  avoid  liability  by 
questioning  its  own  power  to  make 
the  mortgage,  or  by  showing  an  Ir- 
regular or  defective  execution  of  the 
power.  Nor  will  a  subsequent  judg- 
ment creditor  or  a  purchaser  at  execu- 
tion sale  on  a  judgment  subsequent  to 
the  mortgage  stand  in  any  other  or 
better  position  than  the  company. 
Susquehanna,  etc.  Co.  v.  General  Ins. 
Co.,  3  Md.  305  (1852)  ;  Bardstown,  etc. 
R.  R.  r.  Metcalfe,  4  Mete.  (Ky.)  199 
(1862);  Coe  r.  Johnson,  18  Ind.  218 
(1862);  Jones  r.  Guaranty,  etc.  Co., 
101  U.  S.  622  (1879),  holding  that 
power  to  mortgage  to  carry  on  busi- 
ness Implies  power  to  mortgage  to 
secure  money  to  be  advanced;  Mem- 
phis, etc.  R.  R.  V.  Dow,  19  Fed.  Rep. 
388  (1884).  See  also  120  U.  S.  287, 
300  (1887),  holding  that  lawful  power 
to  purchase  a  franchise  implies  the 
power  to  mortgage  it  to  secure  the 
purchase-money;  Hopson  v.  ^tna 
Axle,  etc.  Co.,  50  Conn.  597  (1883), 
where  a  mortgage  given  to  directors 
to  secure  them  for  their  guaranty  of 
corporation  paper  was  held  valid; 
Scott  r.  Colburn,  26  Beav.  276  (1858), 
holding  that  power  to  borrow  on  mort- 
gage includes  power  to  mortgage  to 
secure   a   bill    given    for   an   existing 
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debt;  Talladega  Ins.  Co.  v.  Peacock, 
67  Ala.  253  (1880);  Commonwealth 
V.  Smith,  92  Mass.  448  (1865).  In 
this  case  a  statute  was  held  to  have 
taken  away  the  power  to  mortgage. 
To  same  effect,  Richardson  v.  Sibley, 
1)3  Mass.  65  (1865).  Contra,  Steiner's 
Appeal,  27  Pa.  St.  313  (1856),  holding 
that  special  authority  from  the  legis- 
lature   is    necessary. 

A  corporation  may  give  a  mortgage 
to  raise  an  attachment  which  was 
levied  on  land  prior  to  its  purchase 
byi  the  corporation.  Leonard,  etc.  Co. 
r.  Bank  of  America,  86  Fed.  Rep.  502 
(1898).  The  mortgage  may  be  given 
in  order  to  secure  the  carrying  out 
of  a  contract.  Mason  r.  York,  etc.  R.  * 
R.,  52  Me.  82  (1861).  A  mortgage  is 
valid  as  against  the  corporation  giv- 
ing it,  although  the  officers  give  to 
the  mortgagee  their  individual  notes 
as  additional  security  and  cause  the 
corporation  to  issue  stock  to  them- 
selves without  payment,  which  they 
deposit  also  as  collateral  with  the 
mortgagee.  The  giving  of  a  mortgage 
is  not  an  increase  of  indebtedness 
such  as  is  prohibited  by  the  Pennsyl- 
vania constitution.  Powell  r.  Blair, 
133  Pa.  St.  550  (1890).  Bonds  se- 
cured by  a  mortgage  on  land  of  a 
turnpike  company  are  valid  and  the 
mortgage  may  be  foreclosed.  The  de- 
fense that  the  mortgage  was  un- 
authorized by  statute  is  not  good. 
Moreover,  delay  is  fatal.  Browning 
V.  Mullins,  13  S.  W.  Rep.  427  (Ky. 
1890).  A  trading  corporation  has  im- 
plied power  to  borrow  money  and  give 
a  mortgage  therefor.  Wood  r.  Meyer, 
7  S.  Rep.  359  (Miss.  1890).  "Corpo- 
rations, unless  restrained  by  their 
charters,  have  the  power  to  mortgage 
their  property  to  secure  borrowed 
money  or  their  debts."  Carpenter  v. 
Black  Hawk.  etc.  Co.,  65  N.  Y.  43, 
48  (1875).  "By  the  common  law  the 
power   to   alien    and    mortgage   lands 
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strict  the  oj)erations  of  corporations  to  suck  an  extent  as  to  discourage 
the  transaction  of  business  bj  or  through  corporations.  It  is  a  power 
dangerous  but  necessary.  It  often  leads  to  insolvency,  and  often  it 
saves  an  enterprise  from  insolvency.  It  is  a  power  that  exists  by 
implication  of  law,  and  it  is  also  held  to  arise  from  the  right  to  pur- 
chase or  sell  land.^  A  corporation  may  of  course  mortgage  or  pledge 
personal  property  for  the  payment  of  loans.^      But  inasmuch  as  an 


in  the  course  of  its  business  inhered 
in  corporations  capable  of  acquiring 
and  holding  them,  as  in  natural  per- 
sons, as  an  incident  of  ownership." 
Rochester  Sav.  Bank  v.  Averell,  96  N. 
Y.  467,  472  (1884);  Re  Nash  Brick, 
etc.  Co.,  3  Nova  Scotia  Dec.  254 
(1873).  Where  all  the  directors  and 
all  the  stock  except  one  share  assent 
to  borrowing  money  and  giving  a 
mortgage,  the  money  being  used  in 
the  business,  the  loan  and  mortgage 
may  be  enforced.  Witter  v-.  Grand 
Rapids,  etc.  Co.,  78  Wis.  543  (1891). 
Concerning  questions  relative  to  mort- 
gages made  to  secure  the  payment  of 
preferred  dividends,  see  ch.  XVI, 
supra.  The  directors  of  a  trading 
company  have  implied  power  to  bor- 
row money  and  give  mortgages  upon 
the  property  of  the  company  in 
furtherance  of  its  objects.  General 
Auction,  etc.  Co.  v.  Smith,  [18^1]  3 
Ch.  432.  A  gas  company  may  borrow 
money  and  give  a  mortgage.  Hays  r. 
Gallon  Gas,  etc.  Co.,  29  Ohio  St.  330 
(1876);  Detroit  v.  Mutual  Gas  Light 
Co.,  43  Mich.  594  (1880).  A  debenture 
containing  an  agreement  that  the  com- 
pany will  not  execute  any  mortgage 
prior  in  right  to  such  debentures  does 
not  affect  the  rights  of  a  hona  fide 
mortgagee  without  notice  of  such  de- 
bentures and  such  contract.  Re  Cas- 
tell,  etc.  Lim.,  [1898]  1  Ch.  315.  It 
is  no  defense  to  a  mortgage  that  it 
was  given  by  a  trust  or  combination 
in  restraint  of  trade.  Dickerman  v. 
Northern  T.  Co.,  176  U.  S.  181  (1900). 
A  private  corporation  as  mortgagor 
cannot  question  its  power  to  mortgage 
nor  the  power  of  the  lender  to  take 
the  mortgage  where  the  money  has 
been  paid  and  is  still  held  by  the  mort- 


gagor. Savings  &  T.  Co.  v.  Bear  Val- 
ley, etc.  Co.,  112  Fed.  Rep.  693  (1902). 
Where  the  property  of  an  irrigation 
company,  by  the  terms  of  its  organiza- 
tion, belongs  to  the  owners  of  land 
who  participate  in  taking  the  water 
therefrom,  a  mortgage  on  such  prop- 
erty by  the  company  is  not  valid.  New 
La  Junta,  etc.  Co.  v.  Kreybill,  17  Colo. 
App.  26  (1901).  A  pledge  or  mort- 
gage by  a  manufacturing  company  of 
all  its  assets  to  secure  depositors  in 
a  savings  bank  branch  of  its  business, 
in  accordance  with  a  statute,  was  in- 
volved in  Newton  v.  Eagle,  etc.  Co., 
101  Fed.  Rep.  149  (1897).  An  electric 
light  and  power  company  may  mort- 
gage its  property  without  express  au- 
thority from  the  legislature  so  to  do, 
especially  where  it  is  organized  under 
the  act  authorizing  incorporation  for 
any  lawful  business,  even  though  it 
is  using  streets  under  licenses  granted 
by  municipalities.  American,  etc.  Co. 
V.  General  Electric  Co.,  71  N.  H.  192 
(1901).  Ultra  vires  as  a  defense  to 
a  mortgage  must  be  pleaded.  United 
States,  etc.  Co.  v.  McClure,  42  Ore. 
190  (1902). 

1  Jackson  v.  Brown,  5  Wend.  590 
(1830);  Gordon  v.  Preston,  1  Watts 
(Pa.)  385  (1833);  Watts's  Appeal,  78 
Pa.  St.  370  (1875);  Taber  v.  Cincin- 
nati, etc.  R.  R.,  15  Ind.  459  (1860); 
McAllister  f.  Plant,  54  Miss.  106 
(1876);  West  v.  Madison  County 
Agric.  Board,  82  111.  205  (1876).  A 
purchaser  at  a  judicial  sale  with  no- 
tice of  a  prior  incumbrance,  who  is 
neither  a  stockholder  nor  creditor, 
cannot  question  the  power  of  the  cor- 
poration to  make  the  prior  mortgage. 
Darst  V.  Gale,  83  111.  136   (1876). 

2  Curtis    v.    Leavitt,    15    N.    Y.    9 
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iron  and  steel  manufacturing  company  has  no  power  to  operate  a 
public  or  private  warehouse,  warehouse  receipts  issued  bj  such  a  cor- 
poration on  its  own  property  are  not  i)rotected  like  the  ordinary  ware- 
house receipts,  and  corporate  creditors  who  hold  such  receipts  are  not 
protected  thereby,  and  the  transaction  may  not  amount  to  a  pledge.^ 

The  power  of  an  insolvent  corporation  to  give  a  mortgage  to  some 
of  its  creditors  and  thereby  prefer  them  to  others  is  denied  in  somo 
of  the  states,  but  at  common  law  this  power  undoubtedly  exists.^ 

If  a  mortgage  is  prohibited  it  is  void.^  Sometimes  mortgages  by 
corporations  are  prohibited  by  statute,  unless  a  part  or  all  the  stock- 
holders assent  to  the  giving  of  the  mortgage."*  Where  the  statutes 
authorize  a  religious  corporation  to  mortgage  its  property  upon  an 
order  of  the  court,  this  prohibits  a  mortgage  unless  such  order  is 
made.^ 

Although  the  statutes  limit  the  amount  of  debt  to  secure  which 
a  mortgage  may  be  given,  yet  a  mortgage  may  be  valid  although 


(1857);  Garrett  v.  May,  19  Md.  177 
(1862),  where  the  income  of  a  rail- 
road was  pledged  to  secure  bonds; 
Clark  V.  Titcomb,  42  Barb.  122  (1864) ; 
Shears  v.  Jacob,  L.  R.  1  C.  P.  513 
(1866);  Leo  v.  Union  Pac.  Ry.,  17 
Fed.  Rep.  273  (1883),  holding  that 
power  to  pledge  securities  is  included 
in  the  power  to  sell  them;  Clark  v. 
Titcomb,  42  Barb.  122  (1864);  Nelson 
V.  Eaton,  26  N.  Y.  410  (1863),  cases 
of  a  pledge  by  an  insurance  company; 
Combination  Trust  Co.  r.  Weed,  2  Fed. 
Rep.  24  (1880),  where  a  pledge  of 
unissued  stock  to  secure  a  loan  was 
held  lawful.  See  also  §  465,  supra; 
Duncomb  r.  New  York,  etc.  R.  R.,  84 
N.  Y.  190  (1881),  holding  lawful  a 
pledge  of  the  bonds  of  the  corporation 
to  secure  a  corporate  debt;  Castle  v. 
Lewis,  78  N.  Y.  131  (1879),  in  which 
property  was  assigned  to  secure  a  loan 
previously  advanced  to  the  corpora- 
tion. A  corporation  may  lease  its 
property  for  one  hundred  years  and 
then  give  a  mortgage  on  its  interest. 
The  lessee  had  agreed  in  advance  to 
pay  the  interest  on  the  bomls.  First 
Nat.  Bank  v.  Sioux  City,  etc.  Co.,  69 
Fed.  Rep.  441  (1895);  aff'd,  173  U.  S. 
99.  A  railroad  mortgage  on  all  real 
and  personal   property  may  be  valid 


though  not  in  conformity  with  the 
general  chattel  mortgage  act  in  re- 
spect to  acknowledgment.  Cooper  v. 
Corbin,  105   III.   224    (1883). 

1  Franklin  Xat.  Bank  v.  Whitehead, 
149  Ind.  560  (1898). 

2  See  §  691,  supra.  Where  in  a  dis- 
solution proceeding  an  injunction  has 
been  issued  against  a  corporation  do- 
ing any  further  business  or  disposing 
of  its  property,  a  sale  or  mortgage 
of  its  property  to  one  of  its  stock- 
holders is  illegal  and  will  be  set  aside 
by  the  court,  especially  where  it  is 
made  to  a  director  for  an  inadequate 
consideration.  Grant  v.  Lowe,  89  Fed. 
Rep.  881    (1898). 

3  Union  Trust  Co.  r.  New  York,  etc. 
R.  R.,  17  Weekly  L.  Bull.  176,  hold- 
ing that  a  mortgage  in  which  the 
directors  are  interested  contrary  to 
statute  is  void  where  the  statute  so 
prescribes.  Where  by  statute  mort- 
gages on  land  in  more  than  one  county 
are  void,  a  railroad  mortgage  is  void, 
and  the  bondholders  are  merely  un- 
secured creditors.  Farmers'  L.  &  T. 
Co.  r.  Oregon,  etc.  Ry.,  24  Fed.  Rep. 
407   (1885). 

4  See  §  808,  infra. 

5  Dudley  i:  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451   (1893). 
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it  exceeds  the  amount  specified  in  the  statute.^  A  mortgage  by  a 
corporation  to  secure  its  own  debts  and  debts  of  one  of  its  stock- 
holders may  be  legal  as  to  the  former,  and  illegal  as  to  the  latter.- 
A  morto-age  may  be  for  a  period  of  time  extending  beyond  the  cor- 
porate existence  of  the  mortgagor.^ 

§  780.  A  railroad  corporation  has  no  implied  power  to  mortgage 
itsrailroad.—\]n\ess  the  charter  or  the  statutes  of  the  state  expressly 
give  this  power,  such  a  mortgage  is  void."^ 

1  See  §  760,  supra.  •*  "A-    railroad     corporation    cannot 

2  Hatch  i\' Johnson  L.  &  T.  Co.,  79  mortgage   its   franchise   and   railroad 
Fed.  Rep.  828   (1895).    Where  a  rail-  without    the    authority    of    the    legis- 
road    company    contracts    to    give    a  lature,  as  shown  by  previous  leave  or 
mortgage  to  secure  bonds  to  be  given  subsequent    ratification."      Daniels    r. 
to  the  contractor,  the  bonds  and  mort-  Hart,  118  Mass.  543  (1875).    See  also 
gage    are    enforceable,    although    the  dictum  in  Piatt  v.  Union  Pac.  R.  R., 
bonds   were   issued    by   another   com-  99  U.  S.  48,  57  (1878);  Black  v.  Dela- 
pany,   and   were   secured   by   a  mort-  ware  &  R.  Canal  Co.,  22  N.  J.  Eq.  130, 
gage 'on  the  property  of  the  company  399    (1871),  and  English  cases  cited; 
which  made  the  contract.     It  was  an  Susquehanna,   etc.   Co.   t\   Bonham,   9 
equitable  mortgage   if  nothing  more,  Watts  &  S.  (Pa.)  27  (1845);  Steiner's 
and  prior  in  right  to  other  liens.    Cen-  Appeal,  27  Pa.  St.  313   (1856);   Wood 
tral  Trust  Co.  v.  Bridges,  57  Fed.  Rep.  v.   Bedford,    etc.    R.    R.,    8    Phila.    94 
753     (1893).     A    street-railway    com-  (1871);    Winchester,   etc.   Turnp.   Co. 
pany    and    a    land    company    cannot  ?;.  Vimont,  5  B.  Mon.  (Ky.)  1  (1844); 
legally  join  in  the  execution  and  issue  State    v.    Morgan,    28    La.    Ann.    482 
of'' bonds  and  mortgages  on  the  prop-  (1876).     Substantially  the  same  ques- 
erty   of    both,    even   though   the   pro-  tion   arises    and    the   same   reasoning 
ceeds   are   used   to   pay   the   debts    of  applies  in  the  sale,  lease,  or  consolida- 
the  latter  and  to  construct  the  railway  tion    of    railroads,    concerning   which 
of  the  former.     But  each  is  liable  on  see  ch.  LHI,  infra.  A  statute  prescrib- 
the  bonds  to   the  extent  of  the   pro-  ing   that   no   mortgage    shall   be   exe- 
portion  of  the  money  received  by  it.  cuted  unless  it  secures  existing  debts 
Northside  Ry.  v.  Worthington,  88  Tex.  invalidates    a    mortgage    which    does 
56"'    (1895).     Even  though  a  corpora-  not  include  such  debts.     If  the  bonds 
tion    as   the   owner   of  an   undivided  are   invalid  the  mortgage   falls   with 
interest  in  land,  mortgages  it  to  se-  them.      Commonwealth    v.    Smith,    92 
cure   the   debt   of   an   individual,   the  Mass.    448    (1865).      The    statutes    of 
owner  of  the  remaining  interest  in  the  Massachusetts  prohibit  mortgages  by 
land   cannot   question   the   title   of   a  street   railways    unless    especially    al- 
purchaser  at  foreclosure  sale  on  the  lowed  by  their  charters.     Richardson 
ground  that  the  mortgage  was  ultra  v.  Sibley,  93  Mass.  65  (1865).    A  ceme- 
vires.     Collins  v.  Rea,  127  Mich.  273  tery    corporation    in    Minnesota    is    a 
(1901).     See  also  §775,  infra.  quasi-public    corporation    and    cannot 

3  See    §  641,    supra.      A   city    may  mortgage  its  land   except  by  express 

grant  to  a  street  railway  the   right  authority.      The    mortgage    is    void. 

to  construct  and  operate  its  lines  of  Wolford-v.  Crystal  Lake  Cem.  Assoc, 

railway  for  a  period  longer  than  the  54    Minn.    440     (1893).      In    England 

duration    of    the   charter   of   the   cor-  there  can  be  no  foreclosure  of  a  street- 

poration.     Detroit  v.  Detroit,  etc.  Ry.,  railway  mortgage,   the   court  holding 

184  U    S   308  (1902).  that  the  mortgage  can  cover  only  the 
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This  is  tlio  rule  laid  dovm.  in  a  iow  cases  jiml  in  tlio  obiter  dicta 

of  many  cases,  and  it  is  the  law.  Kevertlieless  there  are  many  de- 
cisions which  question  it  and  some  which  declare  that  it  is  not  the 
law.^ 

An  injunction  will  be  granted  at  the  instance  of  a  stockholder  to 

"undertaking,"  i.  e.,  the  right  to  con-  Orleans,  etc.  R.  R.  v.  Delamore,   114 

tinue  the  business  and  take  the  prof-  U.  S.  501  (1885),  a  street-railway  case, 

its,  and   that  consequently  there   can  A    railroad    corporation    has    implied 

be  no  foreclosure  of  the  corpus  of  the  power   to  mortgage  its  property   and 

property.       This     is    the     established  franchises   to   secure   bonds   given    in 

policy    of    England,    not    only    as    to  payment  for  rails.    Miller  v.  Rutland, 

street  railways,  but  as  to  steam  rail-  etc.  R.  R.,  36  Vt.  452,  488   (18G3).     A 

roads  and   water-works.     Marshall   v.  railroad  corporation  has  implied  power 

South     Staffordshire    Tramways    Co.,  to    mortgage    its    property    and    fran- 

[1895]    2    Ch.    36,    applying   to   street  chises,  excepting  the  franchise  to  be  a 

railways  the  cases  of  Gardner  v.  Lon-  corporation.    Bardstown,  etc.  R.  R.  v. 

don,  etc.   Ry.,  L.   R.    2   Ch.   App.   201  Metcalfe,    4    Met.    (Ky.)    199    (1862); 

(18G7);    Blaker  r.  Herts,  etc.  Water-  Savannah,  etc.  R.  R.  v.  Lancaster,  62 

works  Co.,  L.  R.  41  Ch.  D.  399  (1889)  ;  Ala.  555    (1878).     See  aflso  Pollard  v. 

and  overruling  Bartlett  v.  West,  etc.  Maddox,    28    Ala.   321    (1856);    McAl- 

Tramways  Co.,  [1894]  2  Ch.  286.     See  lister   r.   Plant,    54   Miss.   106    (1876). 

also  §  892,  notes,  iiifra.  In    Alabama    it    has    been    held    that 

1  See  Memphis,  etc.   R.  R.  r.   Dow,  "corporations    created    for    the    con- 

19  Fed.  Rep.  388,  331  (1884).    In  New  struction  of  railroads,  in  the  absence 

Hampshire,  in  1857,  the  United  States  of  limitation  or  restraint  by  statute, 

circuit    court,    after    stating    that    in  have    power    to    borrow    money    and 

England  a  railw-ay,  and   the  right  to  make     bonds,     bills,     or     promissory 

own  and  operate  a  railway,  could  not  notes    for    its    repayment;     and    also 

be  sold  or  mortgaged  unless  the  party  power  to  mortgage  its  property,  real 

owning  and  operating  it  was  expressly  or    personal,    as    a   security    for   such 

authorized  to  sell  or  mortgage  it,  pro-  evidence    of    debt,"    and    that,  it    has 

ceeded    to    say:     "The    franchises    to  these    powers    incidentally    and    with- 

build,    own,    and   manage   a    railroad,  out  express  enactment.     Kelly  v.  Ala- 

and  to  take  tolls  thereon,  are  not  nee-  bama,  etc.  R.  R.,  58  Ala.  489   (1877). 

essarily    corporate    rights;     they    are  See  also  Bickford  r.  Grand  Junction, 

capable  of  existing  in  and  being  en-  etc.    Ry.,    1    Can.    Sup.    Ct.    696,    729 

joyed  by  natural  persons;    and  there  (1877)    (rev'g  court  below),  a  dictum, 

is  nothing  in  their  nature  inconsistent  the  court  saying:    "It  cannot  be  suc- 

with    their    being    assignable.'       The  cessfully    contended,    in    the    face    of 

court  said  there  was  great  doubt  about  many  decisions  to  the  contrary,  both 

the    inherent   power   to   mortgage    or  in  England  and  America,  of  courts  of 

sell,   but   in   this   case   the   mortgage  the  highest  autliority,  that  a  statutory 

had    been     recognized    by    the    legis-  corporation   is   incapable   of  mortgag- 

lature,  and  hence  was  valid.     Hall  v.  ing  its  property,  unless  its  incapacity 

Sullivan    R.    R.,    11    Fed.    Cas.    257  to  do  so  is  either  expressly  declared 

(1857).     The   franchise   to   be   a   cor-  or   is   to    be   gathered    by   implication 

poration   cannot  be   mortgaged.     But  from  the  terms  of  the  act  of  incorpo- 

the    "franchises    to    build,    own,    and  ration.     In  other  words,  no  enabling 

manage  a   railroad  and  to  take  tolls  power  is   requisite  to  confer   the  au- 

thereon  are  not  necessarily  corporate  thority  to  mortgage,  but  prima  facie 

rights"  and  may  be  mortgaged.     New  every   corporation   must   be   taken   to 
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prevent  the  corporation  from  giving  a  mortgage  ■whicli  would  be 
ultra  vires} 

§  781.  Mortgage  on  the  superfluous  land  and  on  the  personal 
property  of  a  railroad  corporation. — A  railroad  corporation  may, 
without  express  authority  so  to  do,  mortgage  such  of  its  land  and 
property  as  is  not  necessary  to  the  operation  of  the  road.^     Hence 


possess  it."  In  Arthur  v.  Commercial, 
etc.  Bank,  17  Miss.  394  (1848),  an 
assignment  of  a  railroad  for  the  bene- 
fit of  creditors  was  held  to  be  valid 
except  as  objected  to  by  the  state. 

In  Shepiey  i\  Atlantic,  etc.  R.  R., 
55  Me.  395,  407  (1867),  the  court  said 
in  regard  to  this  doctrine  as  follows: 

"The  whole  argument  seems  to  have 
no  greater  force  than  this:  that  it  is 
dangerous  to  the  public  interests  to 
h'ave  the  powers  and  privileges  con- 
ferred by  a  railroad  franchise  trans- 
ferred from  the  original  corporators 
to  a  new  body.  But  when  we  con- 
sider how  little  importance  is  at- 
tached to  the  persons  of  the  original 
corporators,  how  soon  death  must,  and 
other  circumstances  may,  remove 
them  from  all  participation  in  the 
affairs  of  the  road,  how  constantly 
those  who  have  the  active  manage- 
ment of  it  are  in  fact  being  changed, 
we  shall  see  hew  little  practical  merit 
this  argument  has.  At  the  beginning 
the  corporators  undoubtedly  have  a 
controlling  influence,  but  afterwards 
the  directors  are  elected  by  the  stock- 
holders and  are  often  changed.  Is 
there  any  reason  to  suppose  that  if 
a  mortg;ige  should,  by  foreclosure, 
transfer  the  franchise  to  new  hands, 
that  as  capable  men  would  not  be 
appointed  to  manage  the  road  as  be- 
fore? Would  not  the  bondholders  be 
as  interested  and  as  capable  of  ap- 
pointing suitable  managers  as  the 
stockholders?  Does  any  one  fear  that 
the  public  interest  would  not  be  as 
safe  with  the  former  as  the  latter? 
Why,  then,  is  it  dangerous  to  the 
public  interests  to  allow  such  a  trans- 
fer? 

"We  confess  that,  after  giving  the 
matter    much    thought,    the    doctrine 


that  all  railroad  mortgages  made  with- 
out the  consent  of  the  legislature  are 
illegal  and  void  because  they  may 
operate  as  a  permanent  transfer  of 
the  corporate  powers  from  the  orig- 
inal corporators  to  another  body 
seems  to  us  to  have  little  to  com- 
mend it  and  much  to  condemn  it." 

And  in  Maine  it  is  held  that  the 
general  policy  of  the  state  in  allow- 
ing mortgages  by  railroads  is  suffi- 
cient. Kennebec,  etc.  R.  R.  v.  Port- 
land, etc.  R.  R.,  59  Me.  9  (1871).  See 
also  Morrill  v.  Noyes,  56  Me.  458 
(1863). 

1  McCalmont  r.  Philadelphia,  etc.  R. 
R.,  7  Fed.  Rep.  386    (1881). 

2  Piatt  v.  Union  Pac.  R.  R.,  99  U.  S. 
48,  57  (1878).  A  railroad  company 
may,  without  express  authority,  mort- 
gage lands  which  "were  not  acquired 
to  enable  the  corporation  to  carry  on 
the  business  which  it  was  chartered 
to  do  for  the  benefit  of  the  public, 
nor  needed  or  used  for  that  purpose. 
Their  alienation  in  no  wise  impaired 
or  affected  the  usefulness  of  the  com- 
pany as  a  railroad,  or  its  ability  to 
exercise  any  of  its  corporate  fran- 
chises." A  railroad  company  having 
power  to  acquire  land  for  depots  and 
warehouses,  and  to  sell  or  lease  them 
to  other  companies,  may  mortgage 
them.  Hendee  v.  Pinkerton,  96  Mass. 
381(1867).  A  mortgage  may  be  made 
on  lands  not  used  for  permanent  way, 
statiou'-houses,  and  station  grounds, 
without  express  authority.  Bickford 
r.  Grand  Junction,  etc.  Ry.,  1  Can. 
Sup.  Ct.  696,  735  (1877),  citing  Tucker 
r.  Ferguson,  22  Wall.  527,  572  (1874); 
Farnsworth  v.  Minnesota,  etc.  R.  R., 
92  U.  S.  49  (1875).  The  company 
may,  without  express  authority,  mort- 
gage ordinary  real  estate  not  used  in 
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the  mortgage  may  be  valid  as  to  the  property  which  the  corpora- 
tion is  authorized  to  mortgage,  and  invalid  as  to  the  rest.'  The 
question  of  what  personal  property  a  mortgage  covers  is  considered 
elsewhere." 

§  782.  Express  authority  to  mortgage  and  ratification  by  the  leg- 
islature of  unauthorized  mortgages. — Generally  the  charters  of 
the  corporations  or  the  statutes  of  the  state  authorize  railroad  cor- 
porations to  mortgage  their  railroads,  property,  and  franchises. 
Where  a  railroad  company  has  given  a  mortgage  without  authority 
so  to  do,  the  legislature  may  subsequently  ratify  and  validate  the 
mortgage.^ 

§  783.  Coyistruction  of  'various  provisions  authorizing  mort- 
gages—The mortgagee  takes  title  subject  to  charter  provisions.  — li 
the  charter  authorizes  the  corporation  to  sell,  this  is  suthcient  author- 
ity to  mortgage.     Power  to  sell  implies  the  power  to  mortgage,'*  and 

the  business,  but  received  in  pa>Tnent  Hendee    v.    Pinkerton,    96    Mass.    381 

for   subscriptions  to  stock.     Taber  v.  (1S67). 

Cincinnati,     etc.     Ry.,     15     Ind.     459  2  See  §  852,  infra. 

(1860).    A  railroad  may  mortgage  its  3  A   mortgage   which   is   prohibited 

personal   property   not    affixed   to   the  by  statute  may  subsequently  be  vali- 

road,  though  used  in  the  operation  of  dated  by  statute.    Gross  v.  U.  S.  Mort- 

it.      Pierce    v.    Emery,    32    N.    H.    484  gage  Co.,  108  U.  S.  477  (1883);  White 

(1856).     Express  power  to  mortgage  Water,   etc.   Co.  v.   Vallette,   21   How. 

the  lots  and  such  property  as  a  dock  414     (1858);    Howe    v.    Freeman,    80 

.company  acquires  under  a  statute  does  Mass.     566     (1860).      The    power    to 

not  prevent  the   company's   giving  a  mortgage    may    be    given    after    the 

mortgage  on  other  property  owned  by  mortgage  is  executed,  and  such  mort- 

the  company.    McCormick  v.  Parry,  7  gage  may  be  validated.     Galveston  R. 

Ex.  355  (1852).  R.  v.  Cowdrey,  11  Wall.  459    (1870); 

1  If  the  mortgage  is  authorized  and  Hall  v.   Sullivan  R.  R.,  11   Fed.  Cas. 

valid    on    any    part   of    the    property  257    (1857);    Kennebec,   etc.  R.  R.   v. 

which  it  purports  to  cover,  it  is  not  Portland,  etc.  R.  R.,  59  Me.  9  (1871); 

wholly  void,   but  is  void   only   as  to  Shepley  v.  Atlantic,  etc.  R.  R.,  55  Me. 

the  remaining  property.     Bickford  r.  395    (1867);    Shaw  v.  Norfolk,  etc.  R. 

Grand  Junction,  etc.  Ry.,  1  Can.  Sup.  R.,  71  Mass.  162   (1855);   Richards  v. 

Ct.    696,    734     (1877),    reversing    the  Merrimack,   etc.   R.  R.,   44   N.   H.   127 

court   below.     See  also   Carpenter   r.  (1862),  where  the  ratification  was  by 

Black    Hawk,    etc.    Co.,    65    N.    Y.    43  authorizing  the  trustees  in  the  mort- 

(1875).     A  lessor  railroad  may  give  gage  to  sell   the  road.     The   ratifica- 

a    mortgage    on    the    cash    rental    to  tion  cannot  cure  the  defect  that  the 

which    it    is   entitled,   and   may   take  vendor  of  tne  property  to  the  corpo- 

the  bonds  secured  by  such  mortgage,  ration  objects  to  the  deed,  the  vendor 

Hazard  r.  Vermont,  etc.  R.  R.,  17  Fed.  being  a  corporation,  and  there  being 

Rep.    753    (1883).      If    the    mortgage  dissenting  stockholders.     Mayor,   etc. 

covers  property  which  the  company  is  v.  Knoxville,  etc.  R.  R..  22  Fed.  Rep. 

authorized     to     mortgage,     and     also  758(1884).     See  also  §  80S,  t/i/ra. 

property  which  it  is  not  authorized  to  4  Express  power  given  to  sell  gives 

mortgage,  it  is  good  as  to  the  former,  also  power  to  mortgage.     Willamette, 
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power  to  "pledge"  the  property  gives  power  to  mortgage.^  But  power 
to  mortgage  the  real  estate  does  not  give  power  to  mortgage  the  fran- 
chises.^ Power  to  give  "such  securities  in  amount  and  kind"  as  the 
company  sees  fit  gives  power  to  mortgage.^ 

The  general  power  of  a  corporation  to  mortgage  its  property  is 
not  abridged  or  destroyed  by  a  special  authority  to  make  a  mortgage 
for  a  particular  purpose."* 

Power  to  mortgage  in  order  to  carry  out  the  purposes  of  the  in- 
corporation authorizes  a  mortgage  to  buy  rolling-stock  and  build 
branch  lines.^ 

etc.   Co.  V.  Bank,  etc.,  119   U.   S.  191  gage  the  franchise  implies  the  power 

(1886);   McAllister  v.  Plant,  54  Miss,  to  pledge  everything  that  may  be  nec- 

106   (1876);   Bickford  v.  Grand  June-  essary  to  the  enjoyment  of  it. 
tion,    etc.    Ry.,    1    Can.    Sup.    Ct.    696,         4  Allen  v.  Montgomery  R.  R.,  11  Ala. 

736    (1877);    Branch  r.   Atlantic,   etc.  437,  454   (1840;   Mobile,  etc.  R.  R.  v. 

R.  R.,  3  Woods,  481    (1879);    s.   c,   4  Talman,  15  Ala.  472  (1849).     Cf.  Alta, 

Fed.  Cas.  12,  and  106  U.  S.  468.  Power  etc.  Co.  v.  Alta,  etc.  Co.,  78  Cal.  629 

to  "transfer"  the  property  gives  power  (1889);    Bickford  v.  Grand  Junction, 

to  mortgage  it.     Dunham  r.  Isett,  15  etc.  Ry.,  1  Can.  Sup.  Ct.  696    (1877), 

Iowa,  284  (1863).     Power  to  "transfer  reversing    the    court    below     (Grand 

all  it's  property,  rights,  privileges,  and  Junction,  etc.  Ry.  r.  Bickford) ;  Uncas 

franchises"  gives  power  to  mortgage.  Nat.     Bank     r.     Rith,     23     Wis.     339 

East  Boston,  etc.  R.  R.  r.  Eastern  R.  (1868),   holding  that  power  to  mort- 

R.,   95   Mass.   422    (1866).     Power   to  gage   the   franchise  does  not  exclude 

mortgage  gives  power  to  sell  at  fore-  other  forms  of  security.    Where  statu- 

closure   sale  the   right   of  way,   fran-  tory  power  is  given  to  a  railroad  cor- 

chises,  etc.     New  Orleans,  etc.  R.  R.  poration  to  issue  bonds  to  aid  in  the 

V.   Del'amore,    114   U.    S.    501    (1885).  construction    and    equipment    of    the 

Under  the  general  statutes  authorizing  road,  and  to  secure  the  same  by  mort- 

every  corporation  to  mortgage  its  real  gage,   the  corporation   is   not   limited 

and    personal    property,    a   street-rail-  in  the   amount   of   its   mortgage,   but 

way  company  may  mortgage  its  street  only  as  to  the  purposes  thereof.     A 

railway.      Hovelman    r.    Kansas    City  second  mortgage   may  also  be  made. 

H.  R.  R.,   79  Mo.   632    (1883).  A  reorganized  company  may  succeed 

1  "The    power   to    pledge   the    fran-  to    these   same   powers.     Du   Pont   r. 

chises  and   rights  of  the  corporation  Northern    Pac.    R.    R.,    18    Fed.    Rep. 

implies  as  incident  thereto  the  power  467   (1883).     A  corporation  may  give 

to  pledge  everything  that  may  be  nee-  a    mortgage    to    secure    an    ordinary 

essary  to  the  enjoyment  of  the  fran-  debt,    even    though    the    charter    ex- 

chise  and  upon  which  its  real  value  pressly  authorizes  it  to  give  a  mort- 

depends."     Phillips  r.  Winslow,  IS  B.  gage  to  secure  bonds.     Brown  v.  Citi- 

Mon.    (Ky.)    431    (1857);    Mobile,  etc.  zens',  etc.  Co.,  66  Atl.  Rep.  181  (N.  J. 

R.  R.  V.  Talman,  15  Ala.  472  (1849).  1907). 


2  Randolph  r.  Wilmington,  etc.  R. 
R.,  11  Phila.  502  (1876);  s.  c,  20  Fed. 
Cas.  264 


5  Gloninger  r.  Pittsburgh,  etc.  R.  R., 
139  Pa.  St.  13  (1891).  Power  to  mort- 
gage   the    entire    property   and    fran- 


3  Pierce  v.  Milwaukee,  etc.  R.  R.,  chise  has  been  held  not  to  give  power 
24  Wis  551  (18G9).  See  Phillips  v.  to  mortgage  the  income,  rents,  and 
Winslow,  18  B.  Mon.  (Ky.)  431  profits.  Georgia  S.  &  F.  Ry.  r.  Barton, 
(1857),   holding  that  power  to  mort-    101  Ga.  466  (1897),  the  court  holding 
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Although  the  statutes  authorize  a  mortgage  for  certain  purposes 
onlj,  jet,  if  the  bonds  are  used  for  other  j)urposes,  bona  fide  pur- 
chasers are  protected.^  The  general  rule  is  tliat  the  negotiability 
of  the  bonds  gives  negotiability  to  the  mortgage  securing  the  bonds.^ 
A  provision  in  an  act  of  congress  authorizing  a  bridge  that  all  rail- 
roads shall  have  the  right  to  run  their  trains  over  such  bridge,  is  bind- 
ing on  prior  and  subsequent  mortgages  given  by  the  company  wliich 
constructed  the  bridge  and  is  also  binding  on  purchasers  at  the  fore- 
closure sale  under  any  such  mortgage.^ 

§  784.  Purchase-money  mortgages  need  not  be  expressly  author- 
ized.— A  railroad  corporation  having  power  to  purchase  a  railroad 
has  implied  power  to  give  a  purchase-money  mortgage  in  the  trans- 
action."* A  purchase-money  mortgage  may  be  created  by  the  pro- 
visions of  the  deed  of  conveyance  requiring  further  payments  from 
the  vendee.^  Under  a  statutory  power  to  execute  a  mortgage  to 
secure  money  borrowed,  a  purchase-money  mortgage  may  be  executed.^ 

§  785.  Poiver  to  again  mortgage  after  a  mortgage  has  been 
given.- — Where  power  is  given  to  make  a  mortgage  to  complete  a 


also  that  power  to  one  corporation  to 
enjoy  all  the  rights  and  privileges 
granted  to  another  does  not  give  to 
the  former  a  power  of  mortgage  which 
was  given  to  the  latter. 

1  See  §§  764,  767,  supra. 

2  See  §  768,  supra,  for  the  decisions 
pro  and  con  on  this  subject. 

3  Mason  City,  etc.  R.  R.  r.  Union 
Pacinc  R.  R.,  124  Fed.  Rep.  409 
(1903);   aff'd,  199  U.  S.  160. 

4  Memphis,  etc.  R.  R.  v.  Dow,  19 
Fed.  Rep.  388  (1884),  a  case  arising 
in  the  New  York  circuit.  In  the  same 
case  from  the  Arkansas  circuit,  120 
U.  S.  287  (1887),  the  supreme  court 
sustained  the  same  doctrine  by  sus- 
taining the  mortgage  as  given,  not 
under  the  statutory  authority  to  se- 
cure "money  borrowed,"  but  as  a  com- 
mon-law mortgage.  See  p.  300.  Where 
one  road  has  been  leased  to  another, 
the  two  roads  may  subsequently  be 
consolidated,  and  consolidated  mort- 
gage bonds  issued,  of  which  a  part 
shall  go  to  the  former  lessor  company 
in  extinguishment  of  its  claim  to  rent 
under  the  old  lease.  If  the  trans- 
action is  a  fair  one  towards  the  stock- 
holders  of   the  lessor   the   court  will 


not  disturb  it.  Hazard  v.  Vermont, 
etc.  R.  R.,  17  Fed.  Rep.  753  (1883). 
The  priority  of  purchase-money  mort- 
gages over  other  liens  is  considered 
in  ch.  L,  infra. 

5  A  purchase-money  mortgage  may 
be  contained  in  the  deed,  by  which 
the  vendor  is  to  be  paid  a  certain  sum 
or  shares  of  stock  in  lieu  thereof. 
Pinch  V.  Anthony,  90  Mass.  536 
(1864).  A  purchase-money  mortgage 
may  be  contained  in  the  deed,  by  which 
mortgage  the  vendee  and  mortgagor 
must  complete  the  road  and  issue  cer- 
tain stock  to  the  vendor.  Tennessee, 
etc.  R.  "R.  V.  East  Alabama,  etc.  Ry., 
73  Ala.  426  (1882).  A  purchase-money 
mortgage  based  on  an  old  contract 
may  be  given,  even  though  the  cor- 
poration is  insolvent  when  the  mort- 
gage is  given.  Stokes  r.  Detrick,  75 
Md.  256  (1892).  "Where  a  purchase- 
money  mortgage  is  given  as  security 
for  bonds,  but  the  vendor  rejects  the 
bonds  and  they  are  used  for  other 
purposes,  the  vendor  loses  his  lien. 
Rice's  Appeal,  79  Pa.  St.  168  (1875). 
See  also  in  general,  §  855,  infra. 

0  Big  Creek,  etc.  Co.  r.  American, 
etc.  Co.,  127  Fed.  Rep.  625   (1904). 
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railroad  and  sucli  mortgage  is  not  given,  and  the  railroad  is  com- 
pleted, the  power  is  no  longer  available.^  But  where  a  corporation 
has  pow'er  to  give  mortgages,  a  consolidated  company  made  up  of 
the  former  and  of  other  companies  succeeds  to  that  power.- 

§  786.  Power  to  mortgage  the  whole  gives  poiver  to  mortgage  a 
part. — If  a  railroad  company  has  power  to  mortgage  its  whole  road, 
this  gives  it  power  to  mortgage  a  part  of  the  road.^ 

§  787.  Mortgage  to  secure  future  advances,  contracts,  dividends, 
etc. — After-acquired  property. — A  mortgage  may  be  given  to  secure 
future  sums  to  be  paid  by  the  mortgagee  to  the  corporation."*  Where 
a  mortgage  secures  bonds,  only  a  part  of  which  are  issued  at  the  time 
of  the  execution  of  the  mortgage,  it  seems  that  the  amount  of  bonds 
issued  or  to  be  issued  should  be  tixed.'^  The  mortgage  need  not  neces- 
sarily be  to  secure  the  payment  of  money.  It  may  be  to  secure  the 
performance  of  a  contract,*^  or  the  payment  of  preferred  dividends," 

1  East  Tennessee,  etc.  Ry.  v.  Frazier,  gage  is  foreclosed,  the  purchasers  are 
139   U.   S.    288    (1891).  not  bound  to  go  on  and  complete  the 

2  Mead  v.  New  York,  etc.  R.  R.,  45  road.  Failure  on  their  part  to  com- 
Conn.  199  (1877);  Du  Pont  v.  North-  plete  it  is  no  defense  to  an  action 
ern  Pac.  R.  R.,  18  Fed.  Rep.  467  on  a  subscription.  Chartiers  Ry.  v. 
(Ig83).  Hodgens,  85  Pa.  St.  501    (1877).     See 

3  Pullan  V.  Cincinnati,  etc.  R.  R.,  4  also  Jones,  Corp.  Bonds,  §  13. 

Biss.   35    (1865);    s.  c,   20   Fed.   Cas.  -i  Jones   r.    Guaranty,   etc.    Co.,    101 

32;    Bickford    v.   Grand  Junction,  etc.  U.  S.  622    (1879);    Sabin  v.  Columbia 

Ry'.,  1  Can.  Sup.  Ct.  Rep.  696   (1877),  Fuel  Co.,  25  Oreg.  15   (1893).     Where 

reversing   the   court  below.     But   see  the  mortgagee  has  the  option  to  make 

quare   in   East  BostoH,   etc.   R.   R.   r.  future  advances  or  not,  each  advance 

Eastern   R.   R.,   95   Mass.  422    (1866),  is  as  upon  a  new  mortgage;  but  where 

and  a  dictum  to  the  contrary  in  East  the  mortgagee  is  bound  to  make  the 

Boston,  etc.  R.  R.  v.  Hubbard,  92  Mass.  advances,    the    lien    therefor    relates 

459,  note    (1865).     See  also  ch.  LIII,  back  to  the  date  of  the  mortgage  and 

infra,  concerning  the  sale  of  part  of  is    superior    to    liens   or    conveyances 

a  railroad  under  a  power  to  sell  the  subsequent  to  that  mortgage.     Tomp- 

whole.     "If  they  could   mortgage  the  kins  v.  Little  Rock,  etc.  Ry.,  15  Fed. 

whole   they   could   mortgage   a   part."  Rep.  6   (1882). 

Chartiers  Ry.  r.  Hodgens,  85  Pa.  St.  5  In  the  case  of  Flynn  r.  Coney  Is- 

501,    506    (1877).      Where    a   railroad  land,   etc.  R.  R.,   26   N.  Y.  App.   Div. 

company  mortgages  such  part  of  its  416    (1898),    the    court    in    a    dictum 

road   as  is  completed,   and   the   mort-  said    that    in    a    mortgage    securing 


6  Vaupell  r.  Woodward,  2  Sand.  Ch.  the  contract.     Mason  v.  York,  etc.  R. 

143    (1844).      The    mortgage    may   be  R.,    52   Me.    82    (1861).     A    mortgage 

to  secure  not  only  the  bonds,  but  also  may  be  given  by  a  corporation  to  be- 

the   performance   by   the   corporation  come  due  when  the  corporation  ceases 

of   a   construction   contract   which    it  to  carry  on  the  purpose  for  which  it 

has  let.     But  the  terms  cf  the  mort-  was  incorporated.    Canandarqua  Acad- 

gage   may    make    the    bonds    a    prior  emy    v.    McKechnie,     90     N.    Y.     618 

lien  to  the  contract,  so  that  the  mort-  (1882). 

gage  secures  first  the  bonds  and  then  7  See  §  271,  supra. 
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or  ordinary  dividends  on  a  sale  of  the  corporate  ])r()|)erty.'  A  mort- 
gage may  be  given  by  a  corporation  to  secure  directors  who  at  the 
time  of  the  giving  of  the  mortgage  guarantee  certain  debts  of  the 
company.^ 

The  power  of  a  corporation  to  give  a  mortgage  to  secure  Ixjnds 
issued  by  another  corporation  would  seem  to  exist  where  the  power 
exists  to  guarantee  the  payment  of  such  bonds.^ 

A  mortgage  may  cover  property  subsequently  acquired  l>y  the  com- 
pany.* 

The  question  of  whether  the  priority  of  liens  may  be  tried  in  the 
foreclosure  suit  is  considered  elsewhere.^ 

§  788.  Who  may  attack  thevalidity  of  a  mortgage. — This  subject 
is  considered  elsewhere.*^ 

§  78 9.  Purchase-money  mortgage  issued  to  ayi  hisolvent  vendor.  — 
Where  a  corporation  sells  all  its  proj)erty  to  another  corporation 
without  authority  so  to  do,  or  where  an  insolvent  copartnership 
sells  all  its  property  to  a  corporation,  and  in  either  case  the  vendor 
takes  its  pay  in  the  stock  and  bonds  of  the  vendee,  the  tendency 
of  the  law  is  to  set  aside  the  transaction,  except  where  the  rights 
of  bona  fide  parties  have  intervened.^ 


bonds,  a  part  of  which  bonds  were 
to  be  issued  in  the  future,  it  is  nec- 
essary that  the  mortgage  fix  a  limit 
on  the  amount  of  bonds  to  be  issued, 
"for  otherwise  no  bondholder  could 
know  the  extent  or  sufficiency  of  his 
security."  It  is  of  course  familiar  law 
that  a  mortgage  running  to  a  single 
creditor  may  secure  future  advances, 
even  though  the  amount  of  such 
future  advances  is  not  specified. 
Brown  v.  Keifer,  71  N.  Y.  610  (1877); 
Robinson  v.  Williams,  22  N.  Y.  380 
(1860) ;  Ackerman  v.  Hunsicker,  85  N. 
Y.  43   (1881). 

1  Where,  under  special  charter 
power,  the  company  constructs  a  new 
road,  and  by  a  trust  deed  sets  aside 
a  certain  proportion  of  the  entire 
gross  receipts  of  the  company  for  divi- 
dends on  the  stock  issued  on  the  new 
line,  a  receiver  of  the  company  will 
be  compelled  to  pay  the  amount  called 
tor  by  such  a  trust  deed.  Re  Eastern, 
etc.  Ry.,  L.  R.  45  Ch.  D.  3G7  (1890); 
Proflitt  V.  Wye  Valley  Ry.,  64  L.  T. 
Rep.  669  (1891).  See  also  §775. 
supra.      Where    a    mortgage    is    con- 


nected with  a  lease  of  property  in 
such  a  manner  as  to  obligate  the 
lessee  to  apply  the  income  to  the  in- 
terest and  a  sinking  fund,  but  a  fore- 
closure takes  place,  the  lessee  can- 
not stop  the  foreclosure,  even  though 
the  lessee  owns  all  the  bonds,  inas- 
much as  the  stockholders  of  the  mort- 
gagor company  have  an  interest  in  the 
suit.  A  stockholder  will  not  be  al- 
lowed to  intervene  so  long  as  the 
trustee  continues  to  prosecute  the  suit. 
Phillips  v.  Southern,  etc.  R.  R.,  110 
Ky.  33    (1901). 

2  Re  Pyle  Works,  [1891]  1  Ch.  173. 
See   also   §§  692,   693,  supra. 

3  Concerning  the  power  to  guaran- 
tee, see  §  775,  supra.  Under  the  Ohio 
statutes  a  coal  company  may  guaran- 
tee the  bonds  of  a  railroad  company 
and  may  give  a  mortgage  to  secure 
such  a  guaranty.  Central  Trust  Co. 
r.  Columbus,  etc.  Ry.,  87  Fed.  Rep.  815 
(1898). 

4  See  ch.  L,  infra.  » 

5  See  §  842,  infra. 
G  See  §  848,  infra. 

7  See  ch.  XL,  supra,  on  this  subject. 
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A  consolidated  road  may  make  a  mortgage  which  will  take  pre- 
cedence over  the  unsecured  debts  of  one  of  the  consolidating  com- 
panies.^ 

§  790.  The  franchise  to  he  a  corporation  cannot  he  mortgaged,  hid 
the  right  to  operate  the  road  and  collect  toll  may  he  covered  hy  an 
authorized  mortgage.— T\iQ  usual  power  to  mortgage  the  property 
and  franchises  does  not  include  the  franchise  to  be  a  corporation. 
It  refers  to  the  franchise  and  right  to  operate  the  road  and  collect 


freight  and  fares.^ 

1  Wabash,  etc.  Ry.  r.  Ham,  114  U.  S. 
587  (1885).    This  is  no  more  than  any 
one  of  the  old  companies  might  have 
done.     Tysen  v.  Wabash  Ry.,  11  Biss. 
510    (1883);    s.   c,   15   Fed.   Rep.   763. 
But  where   the  unsecured   debts   con- 
sist of  bonds  which  the  consolidated 
company    agrees    to    "protect,"    these 
constitute    an    equitable    lien    on   the 
property  of  the  old  company.     Tysen 
V.  Wabash  Ry.,   11   Biss.   510    (1883). 
The  case  of  Compton  v.  Wabash,  etc. 
Ry.,    45   Ohio   St.   592    (1888),   passed 
upon  the  same  bonds,  and  it  was  held 
that   these   bonds    constituted    a   lien 
on  the  property  of  the  old  company, 
and  were  prior  in  right  to  the  mort- 
gage bonds  of  the  consolidated  com- 
pany;    refusing    to    follow    Wabash, 
etc.  Ry.  V.  Ham,  114  U.  S.  587  (1885). 
Then  see  Compton  v.  Jesup,  167  U.  S. 
1    (1897).     Where  the   United   States 
court    has    held    that    the    unsecured 
bonds  of  a  railroad  issued  before  con- 
solidation with   another   railroad   are 
not  an  equitable  lien  on  the  railroad 
of  the  former,  prior  in  right  to  mort- 
gage bonds  issued  by  the  consolidated 
road  (Wabash,  etc.  Ry.  v.  Ham,  114  U. 
S.   587),   and  a  state  court   has   held 
directly  to  the  contrary    (Compton  r. 
Wabash,   etc.    Ry.,    45    Ohio   St.    592), 
one  of  the  holders  of  sucn  bonds  can- 
not after  a  foreclosure  in  the  United 
States  court  maintain   a  suit  in   the 
state   court   to   obtain   such   priority. 
His   remedy  is   in   the   United   States 
court,  where  that  court  reserved  juris- 
diction over  the  property  for  the  pro- 
tection of  the  purchaser  at  foreclosure 
sale.     Wabash  R.  R.  v.  Adelbert  Col- 


lege, 208  U.  S.  38  (1908),  approving 
Compton  /•.  Jesup,  68  Fed.  Rep.  263 
(1895). 

2  Pullan  V.  Cincinnati,  etc.  R.  R.,  4 
Biss.  35  (1865);  s.  c,  20  Fed.  Cas.  32. 
A  mortgage  authorized  on  the  "means, 
property,  and  effects"  covers  the  fran- 
chise or  privilege,  enabling  the  mort- 
gagee   to    have    the    same    use    and 
beneficial   enjoyment  of  the  property 
which  the  company  had,  but  does  not 
cover   the    franchise   to    be    a   corpo- 
ration.    Meyer   r.    Johnston,    53   Ala. 
237   (1875);  s.  c,  64  Ala.  603;  Arthur 
V.  Commercial,  etc.  Bank,  17  Miss.  394 
(1848) ;  Carpenter  v.  Black  Hawk,  etc. 
Co.,  65  N.  Y.  43   (1875),  holding  that 
including  this  franchise,  without  au- 
thority does  not  invalidate  the  mort- 
gage   as   to    the   other   property.      In 
Pierce   v.   Emery,   32   N.    H.   484,    512 
(1856),   the   view    is   taken   that   the 
franchise  to  be  a  corporation  passed 
also    under    the    mortgage,    but    this 
certainly  is  not  the  law.    The  attempt 
to  cover  the  franchise  to  be  a  corpo- 
ration  is  nugatory,   but  does  not  in- 
validate    the     mortgage.       Butler    v. 
Rahm,  46  Md.  541   (1877).     The  right 
to  mortgage  the  road  carries  with  it 
the  right  to  mortgage  the  use  of  the 
road,  although  the   latter   is   a   fran- 
chise.    The  franchises  to  be  a  corpo- 
ration and  to  exercise  the  power  of 
eminent  domain  do  not  pass,  however. 
Coe  V.  Columbus,  etc.  R.  R.,  10  Ohio 
St.  372,  386,  390   (1859).     The  legisla- 
ture may  of  course  authorize  a  mort- 
gage on  the  franchise  to  be  a  corpo- 
ration.    St.   Paul,   etc.   R.  R.    v.   Par- 
cher,  14  Minn.  297  (1869).    Atkinson 
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"The  francbisc  of  becoming  aud  being  a  corporation,  in  its  na- 
ture, is  inconniiunicable  by  the  act  of  the  parties  and  incapable  of 
passing  by  assignment."  ^  Hence,  the  purchasers  of  a  road  on  fore- 
closure sale  succeed,  not  to  the  right  to  bo  a  corporation,  but  to  the 
right  to  maintain  and  operate  the  road.-    A  judicial  sale  of  the  fran- 


V.  Marietta,  etc.  R.  R.,  15  Ohio  St.  21 
(1864),  holds  that  a  judicial  sale 
under  a  mortgage  which  includes  the 
franchise  without  authority  does  not 
invest  purchasers  with  any  corporate 
capacity  whatever.  The  mortgage 
does  not  cover  the  power  to  exercise 
the  right  of  eminent  domain.  Coe  v. 
Columbus,  etc.  R.  R.,  10  Ohio  St.  372 
(1S59).  Power  to  mortgage  the  prop- 
erty makes  the  mortgage  of  a  rail- 
road company  valid,  although  the 
mortgage  also  seeks  to  cover  the  fran- 
chise. Gloninger  v.  Pittsburgh,  etc. 
R.  R.,  139  Pa.  St.  13  (1891).  The 
mortgage  on  the  franchises  covers 
them  "so  far  as  necessary  to  make 
the  other  property  and  effects  con- 
vej'ed  by  it  productive  and  profitable." 
Meyer  v.  Johnston,  53  Ala.  237,  324, 
327  (1875);  s.  c,  64  Ala.  603.  The 
word  "property"  includes  also  the 
franchises.  Wilmington  R.  R.  r.  Reid, 
13  "Wall.  264  (1871).  At  an  early  day 
a  dictum  by  L.ord  Coleridge  was  to 
the  effect  that  a  mortgagee,  even  if  he 
took  possession,  could  not  operate  the 
road;  but  this  is  now  clearly  not  the 
law.  Myatt  r.  St.  Helen's,  etc.  Ry.,  2 
Q.  B.  364  (1841).  An  irrigation  com- 
pany has  two  franchises;  one  the 
franchise  to  be  a  corporation  and  the 
other  the  franchise  exercised  in  op- 
erating the  plant,  and  the  latter  fran- 
chise is  located  where  the  plant  is 
located.  San  Joaquin,  etc.  Co.  v.  Mer- 
ced County,  2  Cal.  App.  593  (1906). 
i"The  franchise  of  being  a  corpora- 
tion need  not  be  implied  as  necessary 
to  secure  to  the  mortgage  bondholders, 
or  the  purchasers  at  a  foreclosure 
sale,  the  substantial  rights  intended  to 
be  secured.  They  acquire  the  owner- 
ship of  the  railroad  and  the  property 
incident  to  it,  and  the  franchise  of 
maintaining  and  operating  it  as  such; 
(172)  27: 


and  the  corporate  existence  is  not  es- 
sential to  its  use  and  enjoyment.  All 
the  franchises  necessary  or  important 
to  the  beneficial  use  of  the  railroad 
could  as  well  be  exercised  by  natural 
persons.  The  essential  properties  of 
corporate  existence  are  quite  distinct 
from  the  franchises  of  the  corporation. 
The  franchise  of  being  a  corporation 
belongs  to  the  corporators,  while  the 
powers  and  privileges,  vested  in  and 
to  be  exercised  by  the  corporate  body 
as  such,  are  the  franchises  of  the 
corporation.  The  latter  has  no  power 
to  dispose  of  the  franchise  of  its  mem- 
bers, which  may  survive  in  the  mere 
fact  of  corporate  existence,  after  the 
corporation  has  parted  with  all  it3 
property  and  all  its  franchises."  The 
court  held  that  the  purchasers  at  a 
foreclosure  sale  of  a  railroad  might 
organize  a  corporation  to  operate  the 
railroad,  but  that  such  new  corpora- 
tion did  not  succeed  to  an  exemption 
from  taxation  which  the  old  corpora- 
tion possessed.  Memphis,  etc.  R.  R.  v. 
Railroad  Com'rs,  112  U.  S.  609,  619 
(1884).  The  purchasers  of  a  road  at 
foreclosure  sale  do  not  succeed  to  the 
corporate  capacity  and  franchise  of 
the  old  corporation.  Metz  v.  Buffalo, 
etc.  R.  R.,  58  N.  Y.  61  (1874);  Wells- 
borough,  etc.  Co.  V.  Griffin,  57  Pa.  St. 
417  (18G8).  See  also  an  able  article 
on  Foreclosure  of  Railway  Mortgages 
by  R.  Mason  Lisle,  in  Am.  L.  Rev., 
Dec.  1886;  People  r.  Cook,  110  N.  Y. 
443  (1888).  A  mortgage  does  not 
cover  the  corporate  franchise.  City 
Water  Co.  v.  State,  88  Tex.  600 
(1895). 

2  A  franchise  to  be  a  corporation 
is  distinct  from  a  franchise,  as  a  cor- 
poration, to  maintain  and  operate  a 
railway;  the  latter  may  be  mortgaged 
without  the  former  aud  may  pass  to 
7 
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chise  of  a  bank  does  not  transfer  to  the  purchaser  an  exemption  of 
tho  bank  from  taxation.^  And  the  words  "franchises,  rights  and 
privileges"  do  not  necessarily  include  an  exemption  from  taxation." 
A  mortgage  of  a  railroad  covers  the  right  to  operate  the  road,  even 
though  the  statute  authorizing  the  mortgage  does  not  mention  the 
franchises.^  Power  to  mortgage  gives  power  to  have  a  foreclosure  sale, 


a  purchaser  at  a  foreclosure  sale. 
Memphis,  etc.  R.  R.  v.  Railroad 
Com'rs,  112  U.  S.  G09,  619  (1884); 
Bruffett  V.  Great  Western  R.  R.,  25 
111.  353  (1861);  Commonwealth  or. 
Tenth  etc.  Turnp.  Co.,  59  Mass.  509 
(1850);  State  r.  Bank  of  Maryland, 
6  Gill  &  J.  (Md.)  205  (1834);  Vilas 
V.  Milwaukee,  etc.  Ry.,  17  Wis.  497 
(1863);  Smith  r.  Chicago,  etc.  Ry.,  18 
Wis.  17  (1864) ;  Hall  v.  Sullivan  R.  R., 
11  Fed.  Cas.  257  (1857);  Common- 
wealth V.  Central,  etc.  Ry.,  52  Pa.  St. 
506  (1866);  State  v.  Sherman,  22 
Ohio  St.  411  (1872);  Commonwealth 
V.  Smith,  92  Mass.  448  (1865).  See 
also  cases  in  ch.  LII,  infra,  to  the 
effect  that  the  purchaser  at  fore- 
closure sale  is  not  liable  for  the  debts 
of  the  old  company.  A  purchaser 
of  a  railroad  at  foreclosure  sale  does 
not  succeed  to  any  corporate  fran- 
chise, but  succeeds  to  the  right  to 
operate  the  road  and  collect  tolls. 
Rogers  v.  Nashville,  etc.  Ry.,  91  Fed. 
Rep.  299  (1898).  Where  a  water- 
works contract  between  the  company 
and  the  citj  is  mortgaged,  and  the 
mortgage  is  foreclosed,  a  purchaser  at 
the  sale  may  transfer  the  same  to  a 
foreign  corporation,  and  the  latter 
may  own  the  property  and  enforce 
the  contract.  State  v.  Topeka,  etc.  Co., 
61  Kan.  547  (1900).  Purchasers  at 
the  sale  succeed  to  all  the  rights  of 
the  company  in  the  deeds  of  the  right 
of  way  from  property  owners.  Pol- 
lard V.  Maddox,  28  Ala.  321  (1856). 
The  purchasers  at  a  foreclosure  sale 
are  "invested  with  the  franchise  of 
maintaining,  operating,  and  making 
profit  from  the  use  of  the  road,  ac- 
cording to  the  grant  made,"  but  they 
do  not   succeed  to  the  corporate  ex- 


istence of  the  foreclosed  company, 
and  hence  they  operate  the  road  as 
individuals.  Atkinson  v.  Marietta, 
etc.  R.  R.,  15  Ohio  St.  21  (1864). 
Upon  the  foreclosure  sale  of  a  railroad 
an  Individual  may  purchase  it,  but 
unless  a  statute  authorizes  him  to 
operate  or  sell  it  he  is  "in  the  awk- 
ward predicament  of  owning  a  prop- 
erty which  it  was  not  certain  he  could 
use  or  sell."  People  v.  Brooklyn,  etc. 
R.  R.,  89  N.  Y.  75,  84  (1882).  A  mort- 
gage on  a  gas  plant  carries  with  it 
to  the  purchaser  at  foreclosure  sale 
the  right  to  operate  the  plant.  Pum- 
phrey  v.  Threadgill,  9  Tex.  Civ.  App. 
184  (1894).  On  an  execution  sale  of 
a  street  railroad  franchise,  as  au- 
thorized by  statute,  an  individual 
may  purchase  and  then  operate  the 
road.  "There  is  no  more  difficulty  in 
allowing  individuals  to  exercise  these 
powers  than  corporations,  and  the  use 
of  them  for  a  brief  period  in  no  way 
interferes  with  the  protection  of  the 
franchise  in  perpetuity.  There  might 
be  difficulties  in  managing  larger  en- 
terprises, and  different  rules  have 
been  applied  to  them.  But  there  are 
no  difficulties  in  the  way  of  private 
management  of  a  street  railway,  and 
there  is  no  reason  why  the  statute 
w^hich  by  its  language  includes  them 
should  be  made  to  exclude  them."  Mc- 
Kee  V.  Grand  Rapids,  etc.  Ry.,  41 
Mich.  274  (1879).  See  also  §§892, 
913,  infra. 

1  Mercantile  Bank  v.  Tennessee,  161 
U.  S.  161  (1896). 

2  Phoenix  F.  &  M.  Ins.  Co.  v.  Ten- 
nessee, 161  U.  S.  174  (1896).  See  also 
§  572&,  supra. 

3  Chadwick  v.  Old  Colony  R.  R.,  171 
Mass.  239    (1898). 
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[§§   791,  702. 


and  sucli  mortgage  may  cover  municipal  grants  and  all  franchises, 
excepting  the  franchise  to  be  the  corporation.^ 

§  791.  Mortgages  to  directors. — Under  certain  circumstances  and 
certain  restrictions  the  mortgage  may  be  given  to  a  director  of  the 
corporation  to  secure  a  debt  due  to  him,-  but  not  to  a  director  if  the 
corporation  is  insolvent.^ 

§  792.  Forfeiture  of  the  charter— Effect  upon  a  mortgage.— A 
forfeiture  of  the  charter  of  a  company  at  the  instance  of  the  state  does 
not  invalidate  or  affect  an  existing  mortgage  on  the  company's  prop- 
erty ;  ■*  but  a  lapse  of  the  charter  by  reason  of  a  failure  to  do  certain 
work  within  a  certain  time  may  destroy  the  franchises,  even  as  cov- 
ered by  the  mortgage.^ 


1  Vicksburg  v.  Waterworks  Co.,  202 
U.  S.  453  (1906).  Where  a  city  made 
a  grant  to  a  waterworks  company,  the 
prices  to  be  as  agreed  between  the  com- 
pany and  the  consumers,  but  not  to 
exceed  certain  rates,  the  city  cannot 
thereafter  reduce  the  rates  below 
such  specified  rates,  and  a  purchaser 
of  the  plant  at  foreclosure  sale  is  en- 
titled to  equal  protection.  Omaha 
Water  Co.  r.  City  of  Omaha,  147  Fed. 
Rep.  1  (1906). 

2  See  §  692,  supra. 

3  See  §  692,  supra. 

4  People  V.  O'Brien,  111  N.  Y.  1 
(1888).  See  also  §  641,  supra.  A  pur- 
chaser at  a  mortgage  sale  of  lands 
mortgaged  by  a  railroad  is  protected, 
although  the  lands  were  to  be  for- 
feited if  the  road  was  not  completed 
within  a  certain  time,  and  the  road 
was  not  completed.  No  forfeiture  had 
been  declared  in  this  case.  Mower 
V.  Kemp,  42  La.  Ann.  1007  (1890). 
A  water-works  company's  charter  will 
not  be  forfeited  because  another  com- 
pany has  purchased  a  majority  of  its 
stock  and  illegally  placed  a  mortgage 
upon  its  property.  Commonwealth 
V.  Punxsutawney,  etc.  Co.,  197  Pa.  St. 
569  (1901).  Where  in  a  charter 
granted  by  congress  to  a  railroad 
corporation  for  a  bridge  the  right  is 
retained  to  congress  to  alter,  amend 
or  repeal,  and  thereafter  another  act 
of  congress  provides  that  such  bridge 
shall    be   open   for   the   use   of   other 


railroads  on  a  reasonable  compensa- 
tion, and  thereafter  a  mortgage  given 
by  the  corporation  is  foreclosed,  the 
purchaser  takes  the  bridge,  subject  to 
the  obligation  to  allow  other  railroads 
to  use  the  bridge,  even  though  the 
mortgage  was  executed  before  the 
second  statute  was  enacted.  The 
court  came  to  this  conclusion  without 
stopping  to  inquire  whether  the  fore- 
closure and  sale  "was  anything  more 
than  a  reorganization  under  the  form 
of  a  judicial  proceeding,"  nor  whether, 
if  it  were  a  bona  fide  sale  to  an  in- 
dependent third  party,  the  sale  took 
the  property  out  of  the  jurisdiction  of 
congress.  Union  Pacific  Co.  v.  Mason 
City  Co.,  199  U.  S.  160  (1905). 

5  Where  by  the  charter  all  rights 
are  to  be  forfeited  unless  the  road  is 
completed  within  a  certain  time,  and 
it  is  not  so  completed,  and  the  state 
forfeits  all  its  rights  and  turns  them 
over  to  another  company,  a  mortgage 
of  the  old  company  falls  also.  Sil- 
liman  v.  Fredericksburg,  etc.  R.  R., 
27  Gratt.  (Va.)  119  (1876).  See  also 
Farnsworth  v.  Minnesota,  etc.  R.  R., 
92  U.  S.  49,  66  (1875),  and  §638, 
supra.  Where  the  company's  charter 
limits  the  time  within  which  it  must 
complete  the  road,  and  it  is  liable  not 
to  do  so,  the  trustee  of  the  mortgage 
may  have  a  receiver  appointed  for  the 
purpose  of  completing  the  road.  Allen 
r.  Dallas,  etc.  R.  R.,  3  Woods,  316, 
(1878);  s.  c,  1  Fed.  Cas.  465. 
19 
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§  793.  Waiver  of  a  part  or  all  of  a  mortgage  and  bonds— Mort- 
gage to  a  state. — A  mortgage  may  be  waived  entirely,  or  may  be 
waived  so  as  to  allow  a  later  mortgage  to  take  priority.  This  is  some- 
times done  by  a  state  which  holds  a  first  mortgage  on  a  railroad  and 
wishes  to  enable  the  company  to  borrow  more  money. ^ 

Although  a  state  issues  its  bonds  in  aid  of  a  railroad,  and  then  takes 
a  mortgage  on  the  railroad  as  security  for  the  state,  yet  a  holder  of 
the  state  bonds  is  not  subrogated  to  the  mortgage  and  cannot  enforce 
it.  The  state  may  waive  the  mortgage.^  Sometimes  a  part  of  the 
bondholders  waive  their  priority  of  lien.     This  does  not  decrease  or 

1  Murdock  v.  Woodson,  2  Dill.  188  that  the  state  holds  the  stock  as  se- 
(1873);  s.  c,  17  Fed.  Cas.  1017;  aff'd,  curity  therefor,  yet  the  state  cannot 
22  Wall.  351,  Woodson  v.  Murdock,  22  be  compelled  by  suit  to  apply  its  stock 
Wall.  351  (1874);  Darby  v.  Wright,  3  and  dividends  to  the  payment  of  such 
Blatchf.  170  (1854);  s.  c,  6  Fed.  Cas.  bonds.  Christian  t\  Atlantic,  etc.  R. 
(1187).  The  waiver  may  be  to  take  R.,  133  U.  S.  233  (1890),  overruling 
effect  only  upon  a  consolidation.  Swazey  v.  North  Carolina  R.  R.,  1 
Gibbes  r.  Greenville,  etc.  R.  R.,  13  S.  Hughes,  17  (1874);  s.  c,  23  Fed.  Cas. 
C.  228  (1879).  The  state  may,  instead  518,  Concerning  subrogation  herein, 
of  waiving  its  mortgage,  allow  new  in-  see  §  765,  supra;  also,  Railroad  v. 
vestors  to  be  subrogated  to  its  se-  Schutte,  103  U.  S.  118  (1880);  Cham- 
curity.  Where  the  first-mortgage  berlain  v.  St.  Paul,  etc.  R.  R.,  92  U. 
bondholders  (the  state  in  this  in-  S.  299  (1875) ;  Stevens  v.  Louisville, 
stance)  agree  that  the  interest  on  etc.  R.  R.,  3  Fed.  Rep.  673  (1880); 
new  bonds  to  be  issued  shall  be  aff'd,  114  U.  S.  664;  Colt  r.  Barnes,  64 
paid  before  the  former  take  any-  Ala.  108  (1879);  Young  v.  Mont- 
thing,  this  agreement  constitutes  an  gomery,  etc.  R.  R.,  2  Woods,  606 
equitable  mortgage  on  the  property,  (1875);  s.  c,  30  Fed.  Cas.  850;  Gil- 
and  to  that  extent  displaces  the  man  v.  New  Orleans,  etc.  R.  R.,  72  Ala. 
first  mortgage.  A  foreclosure  by  a  566  (1882);  Forrest  f.  Luddington,  68 
mortgagee  second  to  the  first  mort-  Ala.  1  (1880) ;  Morton  t\  New  Orleans, 
gage,  but  prior  to  the  new  bonds  men-  etc.  Ry.,  79  Ala.  590  (1885);  Branch 
tioned  above,  must  take  this  equitable  v.  Macon,  etc.  R.  R.,  2  Woods,  385 
mortgage  into  consideration.    Ketchum  (1875);   s.  c,  4  Fed.  Cas.  15;  Clews  r. 


V.  Pacific  R.  R.,  4  Dill.  78  (1876) ;  s.  c, 
14   Fed.   Cas.  425;    affirmed,   Ketchum 
V.  St.  Louis,  101  U.  S.  306  (1879).     See 
also  §  816,  infra,  and  §  765,  supra. 
2  State  aid  bonds  secured  by  a  lien 


Brunswick,  etc.  R.  R.,  54  Ga.  315 
(1875) ;  Western  N.  C.  R.  R.  v.  Drew, 
3  Woods,  692  (1879);  s.  c,  29  Fed. 
Cas.  744;  State  v.  Florida,  etc.  R.  R., 
15  Fla.  690   (1876);    State  t\  Jackson- 


on  the  railroads  to  the  state  give  no    ville,  etc  R.  R.,  16   Fla.  708    (1878); 


right  to  holders  to  enforce  that  lien. 
The  state  may  release  the  lien.  Ten- 
nessee   Bond    Cases,    114    U.    S.    663 


Hand  v.  Savannah,  etc.  R.  R.,  12  S. 
C.  314  (1879);  s.  c,  17  S.  C.  219; 
Gibbes  v.  Greenville,  etc.  R.  R.,  13  S. 


a  railroad,  to  be  repaid  by  the  railroad 
by  an  annual  tax,  are  not  a  lien  on 


(1885);    Cunningham    r.    Macon,    etc.  C.  228   (1879).     State  bonds  in  aid  of 
R.   R.,  156   U.   S.  400    (1895);    McKit- 
trick  V.   Arkansas   Cent.   Ry.,    152   U. 

S.  473  (1894).    Although  bonds  issued  the   railroad   as   against  a   purchaser 

by  a  state  in   order   to   pay   its  sub-  thereof  at  a  foreclosure  sale.     Tomp- 

ecription  to  stock  of  a  railroad  recite  kins  v.  Little  Rock,   etc   Ry.,  125  U. 
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increase  the  rights  of  the  other  bondholders  secured  by  the  same  mort- 
gage.^ 

B.     FORM  AND  PROVISIONS   OF  THE   MORTGAGE  DEED   OF  TRUST. 

§  794.  The  mortgage  may  he  a  deed  of  tricst— Mortgages  cre- 
ated by  statute— Equitable  mortgages, — The  mortgage  of  a  corpo- 
ration need  not  be  in  anj  particular  form.^  It  may  be  in  the  form 
of  a  deed  of  trust  to  trustees  for  the  benefit  of  the  bondholders,^  or 
it  may  be  a  mortgage  made  directly  to  one  or  more  bondholders.'* 
Sometimes  a  mortgage  is  created  by  the  words  of  a  statute,  and  no 
formal  instrument  of  mortgage  is  necessary.'^ 


S.  109  (1888);  aff'd,  18  Fed.  Rep.  344. 
See  s.  c,  15  Fed.  Rep.  6;  120  U.  S. 
160,  rev'g  21  Fed.  Rep.  370. 

1  Such  of  the  bondholders  as  de- 
sire may  agree  that  their  bonds  shall 
be  subject  to  a  new  lien  that  is  later 
than  their  mortgage,,  but  their  agree- 
ment of  course  does  not  bind  bond- 
holders who  do  not  assent  thereto. 
The  agreement  is  given  in  full  in  this 
case.  But  in  such  a  case  the  non-as- 
senting stockholders  cannot  claim  that 
the  other  bonds  are  paid.  The  second- 
ary lienholders  succeed  to  the  rights 
of  the  first-mortgage  bondholders  who 
have  waived  their  rights.  Poland  v. 
Lamoille,  etc.  R.  R.,  52  Vt.  144  (1879). 
By  unanimous  consent  a  judgment  on 
a  claim  may  be  allowed  to  be  paid  in 
priority  to  the  mortgage  bondholders. 
Central  Trust  Co.  v.  Wabash,  etc.  R. 
R.,  24  Fed.  Rep.  98  (1885).  Con- 
struction work  may  be  entitled  to  pay- 
ment in  preference  to  mortgage  bonds, 
if  the  bondholders  request,  direct,  or 
promise  payment  for  the  work.  This 
would  be  by  estoppel.  But  mere  ac- 
quiescence does  not  raise  an  estoppel 
in  pais.  Re  Kelly,  5  Fed.  Rep.  846 
(1881).  See  also  §  765,  supra,  on  sub- 
rogation. Although  the  holders  of 
coupons  waive  default  and  agree  to 
give  time,  yet,  the  agreement  being 
without  consideration,  they  may 
change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  Trust 
Co.   t\    St.   Louis,   etc.   Ry.,   5   Dill.   1 
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(1878);  s.  c,  24  Fed.  Cas.  710.  A 
proxy  authorized  to  vote  at  a  corpo- 
rate meeting  is  not  authorized  to  vote 
to  discharge  a  mortgage,  which  se- 
cures the  stockholder  (who  gave  the 
proxy)  as  a  creditor  of  the  corpora- 
tion. Moore  v.  Ensley,  112  Ala.  228 
(189(i;. 

2  Carpenter  v.  Black  Hawk,  etc.  Co., 
65  N.  Y.  43  (1875).  "The  mode  in 
which  the  mortgage  lien  shall  be 
created  is  left  to  the  company."  Hub- 
bell  V.  Syracuse  Ironworks,  14  N.  Y. 
Supp.  345  (1891).  A  corporation  may 
give  a  mortgage  by  conveying  land 
to  a  person  as  trustee,  without  speci- 
fying the  character  of  the  trust.  Au- 
ten  V.  City,  etc.  Ry.,  104  Fed.  Rep.  395 
(1900).  Warehouse  receipts  issued  by 
a  glass  manufacturing  company  do 
not  create  a  lien  on  the  property  men- 
tioned in  the  receipts.  Bell,  etc.  Co. 
V.  Kentucky,  etc  Co.,  48  S.  W.  Rep.  440 
(Ky.  1898);  s.  c.  106  Ky.  7. 

3  See  ch.  XLVIH,  uifra,  concerning 
this  form  of  mortgage. 

4  See  §  812,  infra. 

5  Wilson  r.  Boyce,  92  U.  S.  320 
(1875);  Tompkins  v.  Little  Rock,  etc. 
Ry.,  15  Fed.  Rep.  6  (1882);  U.  S.  r. 
Union  Pac.  R.  R.,  91  U.  S.  72  (1875); 
Cincinnati  v  Morgan,  3  Wall.  275 
(1865),  holding,  however,  that  the 
lien  does  not  exist  where  the  statute 
does  not  clearly  create  it;  Woodson 
r.  Murdock.  22  Wall.  351  (1874);  Mur- 
dock  V.  Woodson.  2  Dill.  188  (1873); 
s.  c,  17  Fed.  Cas.  1017;  aff'd,  22  Wall. 


§  79-1.] 
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An  equitable  mortgage  exists  where  no  formal  mortgage  has  been 
executed,  but  a  contract  or  the  relations  between  the  parties  call  for 
a  mortgage.^  Such  a  mortgage  may  exist  where  the  bond  and  mort- 
iraffe  are  both  contained  in  one  instrument  and  that  instrument  is  not 
recorded  as  a  mortgage.^     A  mortgage  not  under  seal  may  still  he  a 


351;  Spence  v.  Mobile,  etc.  Ry.,  79  Ala. 
576  (1885);  Whitehead  v.  Vineyard,  50 
Mo.  30  (1872);  Colt  v.  Barnes,  64 
Ala.  108  (1879).  In  this  case  the  state 
indorsed  railroad  bonds  and  created  a 
statutory  mortgage  to  secure  the  in- 
dorsement. The  court  held  that  the 
holders  of  the  bonds  were  entitled  to 
the  benefit  of  the  mortgage.  A  stat- 
utory mortgage  of  a  railroad  to  the 
state  may  entitle  the  state  to  control 
the  income,  although  no  foreclosure 
has  been  commenced.  Macalester  v. 
Maryland,  114  U.  S.  598  (1885).  A 
statutory  mortgage  not  otherwise  re- 
corded was  involved  in  South  Dakota 
r.  North  Carolina,  192  U.  S.  286 
(1904).  A  mortgage  by  statute  alone 
is  valid.  Young  v.  Montgomery,  etc. 
R.  R.,  2  Woods,  606  (1875);  s.  c,  30 
Fed.  Cas.  850.  Where  a  large  loan  is 
made  by  a  county  to  a  railroad  under 
a  statute  providing  that  the  gross 
earnings  of  the  railroad  company 
should  be  received  by  a  state  officer 
and  the  interest  on  said  loan  be  paid 
therefrom,  an  equitable  assignment 
exists,  and  all  subsequent  mortgages 
are  subject  to  such  loan.  Ketchum  v. 
St.  Louis,  101  U.  S.  306  (1879).  A 
statute  giving  a  city  power  to  loan 
money  to  a  railroad,  and  to  take  a 
mortgage  or  other  security  for  pay- 
ment, and  making  such  lien  a  first 
lien,  does  not  render  a  pledge  of  stock 
which  is  made  by  the  railroad  to  the 
city,  to  secure  the  debt,  a  first  lien 
over  mortgages  given  by  the  railroad 
company  to  others.  Cincinnati  v. 
Morgan,  3  Wall.  275  (1865).  A  mort- 
gage created  by  statute  and  not 
evidenced  by  any  corporate  writing 
was  involved  in  Cunningham  r.  Ma- 
con, etc.  R.  R.  156  U.  S.  400  (1895). 
Concerning  a  waiver  of  such  a  mort- 
gage by  the  state,  see  §  793,  supra. 


1 A  contract  to  make  a  mortgage 
and  issue  bonds  may  be  enforced 
where  the  company  has  received  the 
consideration  therefor,  even  though 
the  statute  requires  the  assent  of  two- 
thirds  of  the  stockholders.  Texas, 
etc.  Ry.  V.  Gentry,  69  Tex.  625  (1888). 
An  oral  agreement  to  give  a  contrac- 
tor a  mortgage  will  be  sustained  only 
where  it  is  clearly  proven.  Waco,  etc. 
R.  R.  V.  Shirley,  45  Tex.  355  (1876). 
An  agent's  agreement,  based  on  a 
resolution  authorizing  a  pledge  of  the 
real  and  personal  estate  of  said  com- 
pany, is  an  equitable  mortgage  and 
may  be  enforced.  Mobile,  etc.  R.  R.  v. 
Talman,  15  Ala.  472  (1849).  See  also 
Ketchum  r.  St.  Louis,  101  U.  S.  306 
(1879).  Although  a  contractor  who 
is  to  take  stock  and  bonds  in  pay- 
ment assigns  his  contract  to  a  trus- 
tee and  issues  debenture  bonds  against 
it,  and  also  assigns  scrip  certificates 
of  the  company,  exchangeable  for 
mortgage  bonds  on  completion  of  the 
work,  yet  no  equitable  lien  on  the 
property  of  the  company  is  thereby 
created.  Falmouth,  etc.  Bank  v.  Cape, 
etc.  Co.,  166  Mass.  550    (1896). 

2  Bonds  without  a  mortgage  may 
be  construed  to  be  a  mortgage  under 
the  terms  of  the  bonds  themselves, 
and  a  court  of  equity  will  so  enforce 
them.  White  Water,  etc.  Co.  v.  Val- 
lette,  21  How.  414  (1858).  A  bond, 
though  not  directly  providing  for  a 
lien,  yet  clearly  intending  it,  was  held 
to  be  a  mortgage,  the  court  saying 
that  any  writing  showing  the  intent 
is  sufficient.  Dundas  v.  Desjardins 
Canal  Co.,  17  Grant's  Ch.  (U.  C.)  27 
(1870).  Where  preferred  stock  is  is- 
sued reciting  that  it  is  a  lien  on  all 
the  property  of  the  corporation  after 
the  second  mortgage,  the  lien  will  be 
upheld  by  the  court  as  against  subse- 
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good  mortgage  in  equity.^  A  contract  of  a  corporation  to  give  a 
mortgage  on  its  property  is  a  lien  in  equity  superior  to  other  creditors 
of  tlie  corporation,  wlierc  such  contract  has  been  performed  by  the 
party  entitled  to  the  mortgage,  and  esixi'cially  where  an  attempted 
execution  of  the  mortgage  has  been  made.^ 

Where  a  mortgage  covers  bonds  to  be  thereafter  delivered,  and 
instead  of  such  delivery  the  mortgagor  deposits  the  bonds  as  secu- 
rity with  the  United  States  government,  and  then  makes  another 
mortgage  covering  such  bonds,  the  first  mortgagee  is  entitled  to  the 
bonds  upon  their  being  released  by  the  United  States  government, 
even  though  such  bonds  are  delivered  under  the  second  mortgage, 
unless  the  bonds  or  the  notes  secured  by  them  under  the  second  mort- 
gage have  passed  into  bona  fide  hands.^  Where  stock  is  issued  to  a 
city  by  a  street  railway  company  in  payment  for  its  street  rights,  a 
provision  in  the  grant  of  the  street  rights,  that  in  case  the  company 
became  indebted  the  city  should  have  a  lien  on  the  company's  fran- 
chise and  property,  does  not  give  the  city  a  lien  in  preference  to  cred- 
itors of  the  company,  but  only  in  preference  to  other  stockliolders.* 

§  795.    Character  of  the  various  provisions  in  a  corporate  mort- 
gage deed  of  trust— The   granting  clause. — A  railroad    mortgage 


quent   mortgages  and   general  credit- 
ors,  although   such   lien  was  not  se- 
cured by  any  mortgage.     The  trustees 
in  the  subsequent  deed  of  trust  knew 
of  and  acquiesced  in  the  priority  of 
the  preferred  stock  lien,  and  the  deed 
itself  recognized  it.     This  bound  the 
stockholders.     Skiddy  v.  Atlantic,  etc. 
R.  R.,  3  Hughes,  320,  355  (1878) ;  s.  c, 
22  Fed.  Cas.  274.    Cf.  ch.  XVI,  supra. 
In  Holroyd  v.  Marshall,  10  H.  L.  Cas. 
191,     223      (1862),     the     court     said: 
"Whatever     doubts,     therefore,     may 
have  been  formerly  entertained  upon 
the  subject,  the  right  of  priority  of  an 
equitable  mortgage  over  a  judgment 
creditor,  though  without  notice,  may 
now  be  considered  to  be  firmly  estab- 
lished,"    and    such    priority    is    sus- 
tained.    There  need  not  be  a  formal 
deed  of  conveyance,  provided  the  stat- 
ute of  frauds  is  satisfied.     To  same 
effect  as  regards  an  unrecorded  charge 
upon  the  proi>erty.  Re  General   South 
Amer.  Co.,  L.  R.  2  Ch.  D.  337   (1876). 
The  English  debentures  are  a  common 
Instance  of  a  bond  and  mortgage  con- 


tained in-  one  instrument.  They,  how- 
ever, are  expressly  excepted  fVom  the 
recording  acts.  A  combination  of  a 
bond  and  mortgage  in  one  instrument 
by  reason  of  a  charter  provision  to 
that  effect  is  found  in  the  original 
Pacific  Railroad  bonds.  See  United 
States  V.  Stanford,  161  U.  S.  412,  427 
(1896).    See  also  §  776,  supra. 

1  Pullis  r.  Pullis  Bros.  etc.  Co.,  157 
Mo.  565  (1900).  See  also  §§721,  722, 
supra. 

2  Hamilton  T,  Co.  v.  Clemes,  163  N. 
y.  423  (1900).  A  contract  calling  for 
a  mortgage,  the  money  having  been 
paid  to  the  corporation  therefor,  will 
be  considered  a  mortgage  as  against 
other  creditors,  especially  where  an 
informal  mortgage  has  been  executed. 
Stiewell  v.  Webb,  etc.  Co.,  79  Ark.  45 
(1906). 

•*!  Central  T.  Co.  r.  West  India,  etc. 
Co..  169  N.  Y.  314  (1901).  Cf.  §852. 
infra,  and  §  317,  supra. 

•4  Guaranty,  etc.  Co.  v.  Galveston, 
etc.  R.  R.,  107  Fed.  Rep.  311  (1901). 
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generally  contains  many  provisions  which,  do  not  appear  in  the  ordi- 
nary mortgage.  Each  of  these  provisions  has  a  history,  and  each 
has  grown  out  of  emergencies,  necessities,  and  dijEficulties  in  protect- 
ing the  rights  of  both  the  corporation  mortgagor  and  the  bondholders 
who  are  secured  by  the  mortgage.  Some  of  the  most  important  of 
these  provisions  are  here  referred  to. 

The  deed  of  trust  should  convey  a  fee  to  the  trustee,  and  should 
carefully  specify  all  the  property  that  it  is  intended  to  cover. 

A  formal  and  palpable  omission  of  technical  words  in  the  mort- 
gage, such  as  the  words  of  inheritance,  will  be  supplied  by  the  court 
under  its  power  to  reform  an  instrument.^ 

§  79G.  Provision  that  the  mortgagor  may  retain  possession  until 
default. — ^At  common  law  a  mortgagee  was  entitled  to  the  immediate 
possession  of  the  mortgaged  premises,  although  there  had  been  no  de- 
fault. Consequently  a  provision  was  usually  inserted  in  the  mort- 
gage that  until  default  the  mortgagor  might  retain  possession.  The 
statutes  of  many  of  the  states  now  give  this  right  to  the  mortgagor. 
Nevertheless  it  is  customary  to  insert  such  a  provision  in  corporation 
mortgages.^  A  mortgage  purporting  to  cover  municipal  bonds  not  yet 
delivered  does  not  sustain  a  suit  by  the  trustee  to  obtain  such  bonds 
upon  foreclosure  of  the  mortgage.^ 


1  The  lack  of  words  of  inheritance 
in  the  mortgage,  it  being  to  the 
trustees  and  their  successors  merely, 
is  no  bar  to  foreclosure.  The  court 
in  the  foreclosure  suit  will  reform  the 
instrument.  Coe  v.  New  Jersey  Mid. 
Ry.,  31  N.  J.  Eq.  105  (1879);  Ran- 
dolph V.  New  Jersey,  etc.  R.  R.,  28  N. 
J.  Eq.  49  (1877).  A  deed  to  a  corpo- 
ration may  convey  a  fee,  though  it 
does  not  use  the  words  "successors 
and  assigns."  Wilkes-Barre  v.  Wyom- 
ing, etc.  Soc,  134  Pa.  St.  616  (1890). 
Even  a  mortgage  of  real  estate  by  an 
insolvent  corporation  may  be  re- 
formed so  as  to  include  words  of  in- 
heritance where  such  words  are  omit- 
ted by  mistake.  Miller  v.  Savage,  60 
N.  J.  Eq.  204   (1900). 

2  At  common  law  the  mortgagee  is 
entitled  to  possession  at  once.  First 
Nat.  Ins.  Co.  v.  Salisbury,  130  Mass. 
303  (1881).  The  clause  that  the  mort- 
gagee has  the  right  to  possession,  etc., 
until  default  in  the  payment  of  prin- 
cipal or  interest  adds  nothing  to  the 


rights  of  the  mortgagor.  It  is  merely 
declarative  of  the  law.  Dow  v.  Mem- 
phis, etc.  R.  R.,  20  Fed.  Rep.  260 
(1SS4).  "Where  the  clause  providing 
for  the  retention  of  possession  by  the 
mortgagor  is  not  broad  enough  to 
cover  land  not  used  for  railroad  pur- 
poses, the  mortgagee  may  take  pos- 
session of  such  land  before  default 
in  the  terms  of  the  mortgage.  Young- 
man  r.  Elmira,  etc.  R.  R.,  C5  Pa.  St. 
278  (1870).  A  chattel  mortgage  givea 
■fay  att  insolvent  Michigan  corporation 
to  a  trustee  for  the  benefit  of  all 
creditors  who  should  accept  its  terms 
and  extend  their  debts,  the  trustee 
being  given  power  to  continue  the 
business,  is  not  valid  as  to  personal 
property  in  New  York  state,  even 
though  recorded'  as  a  chattel  mort 
gage  in  New  York  state.  Bearing 
r.  McKinnon,  etc.  Co.,  165  N.  Y.  78 
(1900).    See  also  §852,  infra. 

3  Farmers'  L.  &  T.  Co.  v.  Board  of 
Sup'rs,  etc.,  93  P^ed.  Rep.  579  (1899). 
See  also   §  852,  infra. 
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§  797.  Provision  that  the  mortgagor  will  pay  the  bonds  and 
coupovs,  and  luaiver  of  statutory  provisions  as  to  redemption,  stays, 
valuation,  etc.- — This  is  one  of  the  connnon  and  eleineutary  pro 
visions  in  a  railroad  deed  of  trust.  The  effect  of  statutory  pro- 
visions is  considered  elsewhere.^  If  there  is  no  express  covenant  to 
pay  tlie  bonds,  such  a  covenant  cannot  be  read  into  the  mortgage.^ 

§  798.  Provision  giving  poiver  to  the  corporation  to  sell  old  mate- 
rial and  parts  of  the  property  free  from  the  mortgage. — This  power 
is  often  reserved  so  that  the  company  may  sell  old  material  the  same 
as  it  would  if  the  mortgage  did  not  exist.  Sometimes  the  power  is 
reserved  also  to  sell  or  take  up  any  part  of  the  line  that  proves  to  be 
valueless;  also  to  sell  portions  of  the  plant  and  use  the  proceeds  in 
replacing  it.^    Even  though  there  is  no  clause  to  that  elfcct  in  a  mort- 


1  See  §  S41,  infra,  as  to  redemption. 

2  United  States  v.  Stanford,  G9  Fed. 
Rep.  25    (1895);   aff'd,  161  U.  S.  412. 

3  See  cases  in  §  852,  infra.  A  pro- 
vision authorizing  the  mortgagor  to 
sell  out  worn-out  machinery  and  re- 
place the  same  with  the  proceeds  is 
legal,  such  a  mortgage  not  being  on 
ordinary  goods.  Wylly-Gabbett  Co.  v. 
Williams,  42  S.  Rep.  910  (Fla.  1907). 
A  release  by  the  trustee  of  a  portion 
of  the  property  from  the  lien  of  the 
mortgage,  in  accordance  with  express 
authority  given  by  the  deed  of  trust, 
was  involved  in  Fidelity  Trust  Co. 
V.  National,  etc.  Co.,  89  S.  W.  Rep. 
718  (Ky.  1905).  The  broad  provision 
in  a  mortgage  that  the  company 
"may  dispose  of  any  property,  real  or 
personal,  .  .  .  and  make  and  ex- 
ecute titles  for  the  same,"  is  construed 
to  authorize  the  sale  of  only  such 
property  as  is  not  needed  for  operat- 
ing the  road,  such  as  surplus  lands 
and  property  not  in  use  or  required 
for  use  on  the  road.  Spence  v.  Mobile, 
etc.  Ry.,  79  Ala.  576  (1885). 

In  Butler  r.  Rahm,  46  Md.  541 
(1877),  the  provision  was  as  follows: 

"Nothing  herein  contained  shall 
prevent  the  said  company,  before  de- 
fault in  the  payment  of  any  of  the 
said  bonds  or  the  interest  due  thereon, 
from  selling,  hypothecating,  or  other- 
wise disposing  of  any  of  their  said 
property,    real    or    personal,   not   nec- 


essary in  their  judgment  for  the  use 
of  the  said  road,  nor  from  collecting 
and  applying  any  money  due  to  the 
said  company  from  any  source  what- 
ever, provided  said  application  shall 
not  be  to  the  prejudice  of  any  holder 
of  any  of  the  said  bonds." 

The  court,  in  holding  that  this  pro- 
vision was  not  fraudulent,  said: 

"However  suspicious  the  power  here 
given  might  be  in  the  case  of  a  mort- 
gage of  ordinary  goods,  the  very  na- 
ture of  this  corporation,  its  business, 
the  means  and  power  necessary  to 
keep  it  up,  the  wear  and  tear  of  its 
iron,  ties,  and  rolling-stock,  the  con- 
stant necessity  of  replacing  injured  or 
worn-out  appurtenances  with  new,  for- 
bids the  inference  of  a  fraudulent  pur- 
pose which  might  arise  from  such  a 
provision  under  other  circumstances. 
The  power  retained  is  manitested  in 
the  interest  of  the  mortgagees,  and  is 
restricted  by  express  language  to  be 
exercised  in  such  manner  as  not  to 
prejudice  in  any  manner  the  rights 
of  the  bondholders.  If  the  provision 
is  in  the  interest  of  the  bondholders, 
as  it  transparently  is,  it  is  also  for 
the  same  reasons  in  the  interest  of 
the  other  creditors  and  cannot  be  re- 
garded as  fraudulent." 

Where  a  railroad  mortgage  covers 
lands  also,  and  provides  that  the  mort- 
gagor may  sell  the  lands  and  pay  over 
the  proceeds  to  the  trustee  of  the  deed 
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gage,  a  railroad  company  has  implied  power  to  sell  old  rolling-stock 
and  replace  it  by  new.^  Even  though  an  income  mortgage  does  not 
authorize  a  release  of  property  not  needed,  yet  a  court  of  equity  may 
authorize  it,  and  the  bondholders  need  not  be  made  a  party  to  the  pro- 
ceeding.^ 

There  is  sometimes  a  provision  for  selling  some  of  the  property  and 
applying  the  proceeds  to  the  bonds.^  A  mortgage  of  railroad  property 
often  contains  a  provision  authorizing  the  trustee  to  release  portions 
of  the  property  from  the  mortgage,  provided  the  proceeds  from  the 
sale  of  such  portion  so  released  is  paid  to  the  trustee  or  is  reinvested 
in  the  property.  This  provision  is  strictly  construed,  and  the  trustee 
is  not  allowed  to  extend  or  vary  its  terms.^  Where  a  mortgage  se- 
cured by  stock  as  collateral  expressly  authorizes  the  trustee  to  release 
the  collateral  and  accept  other  security  in  lieu  thereof  upon  the  con- 
sent of  the  majority  in  interest  of  the  bondholders,  a  minority  bond- 
holder cannot  complain  of  such  substitution  unless  he  proves  that  the 
bondholders  as  a  whole  will  be  injured.^  Where  the  trustee  is  given 
power  to  sell  parts  of  the  property  and  reinvest  the  proceeds,  he  may 
sell  free  from  redemption  rights.  Such  a  provision  is  not  a  form  of 
foreclosure.*^  A  mortgage  covering  land,  but  giving  power  to  the 
mortgagor  to  sell  the  land  free  from  the  mortgage,  may  be  illegal  as 
to  existing  creditors,  but  legal  as  to  subsequent  creditors.'^     A  trust 

in  trust  "after  deducting  tne  expenses  holder,  yet,  if  he  acted  in  good  faith, 
of  executing  this  trust,"  the  mortga-  judgment  will  be  against  him  as  trus- 
gor  may  deduct  the  expense  of  making  tee  and  not  personally.  Hollister  v. 
the  sales  and  also  the  taxes.  Nicker-  Stewart,  111  N.  Y.  644  (1889),  hold- 
son  V.  Atchison,  etc.  R.  R.,  17  Fed.  ing  also  that  the  trustee  will  not  be 
Rep.  408   (1881).  removed,  but  will  be  required  to  fur- 

1  Union  T.  Co.  v.  Morrison,  125  U.  S.  nish  indemnity  for  the  past  and  se- 
609   (1888).  curity  for  the  future. 

2  Mayor,  etc.  v.  United  Rys.,  etc.  Co.,  A  provision  in  a  mortgage  that  the' 
69  Atl.  Rep.  436  (Md.  1908).  trustee  shall  release  such  part  of  the 

3  As  to  selling  land,  see  Little  Rock,  premises  as  the  mortgagor  may  sell, 
etc.  Ry.  V.  Huntington,  120  U.  S.  160  a  part  of  the  purchase  price  to  be  paid 
(1887).  For  a  provision  that  failed,  to  the  trustee,  does  not  require  the 
see  Chicago,  etc.  R.  R.  v.  Pyne,  30  Fed.  trustee  to  release  where  the  sale  is 
Rep.  86   (1887).  not  made  in  such  manner  as  to  insure 

4  Where  the  mortgage  is  secured  by  to  the  trustee  the  part  which  goes  to 
land  also,  which  the  trustee  is  author-  him.  Weir  v.  Iron,  etc.  Co.,  27  Colo, 
ized  to  release  upon  the  price  thereof  385  (1900). 

being  paid  to  the  trustee,  the  trustee  5  Ikelheimer    v.    Consolidated,    etc. 

must  apply  the  fund  in  strict  accord-  Co.,  59  Atl.  Rep.  363    (N.  J.  1904). 

ance  with  the  terms  of  the  mortgage,  <;  Thompson  v.  Ellenz,  58  Minn.  301 

otherwise  he  will  be  liable;  but  even  (1894). 

though  the  trustee  has  made  a  serious  7  Central  Trust  Co.  v.  East  Ten- 
mistake  in  waiving  rights  under  the  nessee  Land  Co.,  71  Fed.  Rep.  353 
mortgage  and  declinig  to  pay  a  bond-  (1895).    A  provision  in  the  mortgage 
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mortgage  on  personalty  giving  the  mortgagor  power  to  sell  or  dispose 
of  the  mortgaged  i)roperty,  and  the  income  and  proceeds  thereof,  with- 
out reinvesting  them  or  redeeming  the  b<jnds  or  replacing  the  prop- 
erty or  developing  the  business  or  management,  gives  him  power  to 
dispose  of  the  property  without  restraint,  and  hence  is  illegal  both 
as  to  present  and  future  personal  property,  so  far  as  creditors  are  con- 
cerned.^ A  dcbc^nture  which  is  a  mortgage  on  everything,  but  wdiich 
expressly  allow^s  the  company  to  sell  any  part  until  the  mortgagee 
should  take  possession,  may  be  void  as  to  other  creditors.- 

§  799.  Provision  relative  to  taxes,  insurance,  liens,  and  main- 
tenance.— A  clause  is  usually  inserted  that  the  company  must  pay 
all  taxes  levied  on  the  property,  and  shall  pay  all  liens  and  maintain 
the  rolling  stock  and  road.^  A  foreclosure  may  be  connnenced  and 
receiver  appointed  for  non-payment  of  taxes,  general  insolvency  being 
alleged.*  A  default  by  the  corporation  in  paying  taxes  on  its  capital 
stock  may  be  a  default  under  the  mortgage,  and  payment  of  the  taxes 


that  the  company  may  sell  its  prop- 
erty free  from  the  mortgage,  if  other 
property  is  substituted  so  as  not  to 
decrease  the  security,  is  valid.  Raw- 
lings  r.  New  Memphis,  etc.  Co.,  60 
S.  W.  Rep.  206  (Tenn.  1900).  See 
also  §  852,  infra. 

1  Zartman  v.  First,  etc.  Bank,  109  N. 
Y.  App.  Div.  40G  (1905);  aff'd,  189  N. 
Y.  267.  A  chattel  mortgage  by  a  ship- 
building company  on  its  ship-building 
materials  with  permission  to  use  and 
replace  the  same  is  void.  In  re 
Marine,  etc.  Co.,  135  Fed.  Rep.  921 
(1905).  A  provision  allowing  a  sale 
free  from  the  mortgage  of  real  estate 
not  needed  by  the  corporation,  the 
proceeds  to  be  invested  in  other  prop- 
erty to  be  held  subject  to  the  mort- 
gage, does  not  render  the  mortgage 
void  as  against  creditors.  The  same 
rule  is  true  also  as  to  personal  prop- 
erty. Hasbrouck  v.  Rich,  113  Mo.  App. 
389  (1905).  The  provision  allowing 
the  sale  of  old  materials  does  not 
allow  a  sale  of  old  rails  as  part  pay- 
ment for  new  rails  to  take  their  place, 
unless  the  new  rails  are  actually  sub- 
stituted. United  States,  etc.  Co.  v. 
Western,  etc.  Co.,  109  S.  W.  Rep.  377 
(Tex.  1908). 


2  Orman  v.  English,  etc.  Inv.  Trust, 
61  Fed.  Rep.  38  (1894).  See  also 
§  798,  supra. 

3  A  clause  that  the  company  shall 
pay  the  semi-annual  interest  "without 
any  deduction  ...  for  or  in  respect 
of  any  taxes"  is  insufficient  as  regards 
the  old  government  tax  of  five  per 
cent.  The  company  under  such  a  pro- 
vision was  held  not  liable  to  pay  that 
tax.  Haight  v.  Railroad,  6  Wall.  15 
(1867). 

■i  A  bondholder  may  commence  fore- 
closure before  there  is  any  default  in 
interest,  where  there  is  a  default  in 
the  payment  of  taxes  and  the  com- 
pany is  insolvent.  The  trustees  were 
made  defendants,  and  a  request  to 
them  to  foreclose  was  alleged.  A 
receiver  was  appointed.  Putnam  v. 
Jacksonville,  etc.  Ry.,  61  Fed.  Rep. 
440  (1893).  See  also  §836,  inlra.  A 
provision  in  a  mortgage  by  which  the 
trustee  is  bound  to  release  such  part 
of  the  premises  as  the  mortgagor  may 
sell,  a  portion  of  the  purchase  price 
to  be  paid  to  the  trustee,  is  not  en- 
forceable after  a  default  by  the  mort- 
gagor in  paying  taxes,  as  required  by 
the  mortgage.  Weir  r.  Iron,  etc.  Co., 
27  Colo.  385   (1900). 
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after  foreclosure  is  commenced  does  not  stop  the  foreclosure.^  Where 
the  president  of  the  mortgagor  corporation  allows  the  property  to  be 
sold  for  non-payment  of  taxes  and  buys  in  the  property  himself,  the 
mortgagee  may  recover  such  property  from  him.- 

Mortgage  bondholders  may  have  an  equitable  lien  on  the  proceeds 
of  insurance  policies  on  corporate  property  by  virtue  of  a  stipulation 
in  the  mortgage  to  that  effect.^  A  mortgagee  cannot  claim  insurance 
money  collected  by  a  receiver  who  was  not  appointed  at  its  instance. 
The  mortgagee's  remedy  is  against  the  corporation  for  impairment  of 
the  security.'*  A  mortgagor  is  not  bound  to  insure  the  property  for  the 
benefit  of  the  bondholders,  unless  the  mortgage  expressly  requires  him 
to  do  so,  and  the  trustee  is  not  bound  to  obtain  such  insurance  where 
the  mortgage  merely  provides  that  the  trustee  should  not  be  liable  for 
not  obtaining  insurance,  but  authorizes  the  trustee  to  demand  such  in- 
surance; hence,  if  the  mortgagor  sells  the  property,  the  purchaser 
may  insure  in  his  own  name,  and  the  mortgagee  is  not  entitled  to  such 
insurance,  even  though  the  property  is  burned.  Such  also  would  be 
the  case  even  if  the  mortgagor  expressly  obligated  himself  to  insure.^ 

§  800.  Provision  for  declaring  the  principal  sum  due  upon  a  de- 
fault in  interest — Provision  that  the  trustee  shall  foreclose  upon  the 
request  of  a  certain  proportion  of  the  bondholders.  — The  important 
provision  that  the  principal  sum  may  be  declared  due  upon  default 
in  the  payment  of  interest  corresponds  to  a  similar  provision  found 
in  most  real-estate  mortgages.  There  are  many  ways  in  which  this 
prevision  may  be  worded.  The  right  to  declare  the  principal  sum  due 
may  be  left  to  the  discretion  of  the  trustee,  or  to  a  special  propor- 
tion of  the  bondholders,  or  to  each  bondholder  for  himself.  It  may 
provide  that  the  right  may  be  exercised  only  after  a  certain  time  has 
elapsed  after  default  in  the  interest,  or  that  it  may  be  exercised  at 
once.  Or  it  may  declare  that  upon  default  in  the  payment  of  the 
interest  the  principal  shall  at  once  become  due.  Various  provisions 
and  the  decisions  thereon  are  considered  in  the  notes  below.*^     Where 

1  Union  T.  Co.  v.  Thomas,  66  Atl.  belongs  to  the  purchaser  in  case  of  a 
Rep.  450   (Md.  1907).  fire,  and  not  to  the  mortgagee.   Farm- 

2  Appleton,  etc.  Co.  v.  Central  Trust  ers',  etc.  Co.  v.  Penn.,  etc.  Co.,  186  U. 
Co.,  etc..  93  Fed.  Rep.  286  (1899).  S.  434  (1902),  aff'g  103  Fed.  Rep.  132. 

3  Chicago,  etc.  Bank  v.  Bentz,  59  c  Where  the  mortgage  provides  that 
Fed.  Rep.  645  (1893).  upon  default  "the  principal  of  all  the 

4  Nessler  v.  Industrial,  etc.  Co.,  65  said  bonds  shall,  at  the  election  of  the 
N.  J.  Eq.  491  (1903).  trustees,  become  Immediately  due  and 

5  Farmers',  etc.  Co.  v.  Penn.,  etc.  payable,"  and  the  trustees  have  not  so 
Co.,  103  Fed.  Rep.  132  (1900).  Where  elected,  the  court  cannot,  in  a  pro- 
the  mortgagee  sells  the  property  sub-  ceeding  against  the  company  as  an 
ject  to  the  mortgage,  insurance  taken  insolvent  corporation,  order  the  rail- 
out  by  the  purchaser  on  the  property  road  to  be  sold  free  from  all  incum- 
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the  holders  of  the  bonds  have  consented  to  extend  the  time  of  payment 
of  interest,  the  trustee  cannot  foreclose  tho  mortgage  for  non-pajment 


brances.     Not  even  a  statute  passed 
after    the    mortgage    was    given    can 
authorize   such  a   sale.     Randolph   r. 
Middleton,    26    N.   J.   Eq.   543    (1875), 
reversing  25  N.  J.  Eq.  306.     See  also 
§  837,  infra.     In  Chicago,  etc.  R.  R.  v. 
Fosdiclc,  106  U.  S.  47,  74    (1882),  the 
trustee  was  autliorized  to  declare  the 
principal   sum   due   after   six  months 
after  default.    Such  a  provision  is  le- 
gal  (p.  77),  but  is  strictly  construed, 
and,  if  the  written  request  of  a  ma- 
jority of  the  bondholders  is  necessary, 
it  must  be  obtained.     If  the  bond  dif- 
fer from   the  mortgage  in   regard   to 
this  provision  the  bond  controls.  Rail- 
way   Co.    r.    Sprague,    103    U.    S.    756 
(1880).    Cf.  §764,  supra.    In  Wood  v. 
Consolidated,   etc.    Co.,   36    Fed.   Rep. 
538  (1888),  the  provision  was  that  the 
principal  sum  became  due  at  the  op- 
tion of  the  holder  where  the  interest 
was   demanded   and   remained   in   de- 
fault for  ninety  days.     If  the  statute 
authorizing   the    mortgage    says   that 
the  principal  shall  not  become  due  for 
thirty  years,  a  provision  in  the  mort- 
gage for  its  becoming  due  six  months 
after  default  in  the  interest  is  void. 
Howell  V.  Western  R.  R.,  94  U.  S.  463 
(1876).  Where  the  bond  provides  that 
the  principal  shall  become  due  as  pro- 
vided in  the  mortgage,  and  the  mort- 
gage provides  that  upon   default   for 
six  months  after  demand  the  principal 
sum  shall  become  due,  and  that  upon 
the  written  request  of  a  majority  in 
interest  of  the  bondholders  the  trus- 
tee shall  foreclose,  the  six  months'  de- 
fault after  demand  is  not  sufficient  to 
authorize  a  suit  by  a  bondholder  for 
the  principal  and  interest  of  his  bonds. 
The  request  of  a  majority  is  construed 
to  apply  to  declaring  the  principal  due 
as  well  as  to  foreclosing.     Batchelder 
r.    Council,    etc.    Co.,    131    N.    Y.    42 
(1892).     "The  terms  of  the  deed  of 
trust  ought  to  be  very  clear  to  justify 
the  court  in  holding  that  there  could 


be  no  sale,  even  for  interest,"  until 
the  bonds  become  due.    Wilmer  v.  At- 
lanta,   etc.    Ry.,    2    Woods,    447,    455 
(1875);  s.  c,  30  Fed.  Cas.  80.    Where 
one-fifth  of  the  bomdholders  in  interest 
may   declare   the   whole  sum   due   in 
thirty  days  after  default,  the  trustee 
need  not  join  with  them  in  so  declar- 
ing.    American,  etc.  Co.  v.  Kentucky, 
etc.    Co.,    51    Fed.    Rep.    826    (1892). 
A   provision  in  a  bond  that   it  shall 
become  due  after  six  months'  default 
in  interest  applies  to  that  bond  and 
not  to  other  bonds.    An  acceptance  of 
interest   subsequently   waives   the   de- 
fault.   A  decree  of  foreclosure  should 
declare   due    only    those   bonds    upon 
which  default  occurred.    Alabama,  etc. 
Mfg.    Co.   V.   Robinson,    56    Fed.    Rep. 
690  (1893).     A  bondholder  cannot  de- 
clare his  bond  due  for  non-payment  of 
Interest,  where  the  mortgage  requires 
one-third  of  the  bondholders  in  inter- 
est   to    so    declare.      American    Nat. 
Bank  v.  American,  etc.   Co.,   19   R.   I. 
149  (1895).  Where  the  mortgage  bonds 
may  be  declared  due  by  writing  exe- 
cuted  by  the  holders  of  one-third  of 
the  bonds,   the   signature   of  a   bond- 
holder   by    attorney    is    good,    even 
though  the  power  of  attorney  was  not 
obtained    until    afterward.     Farmers' 
L.  &  T.  Co.   V.   Memphis,   etc.   R.    R., 
83  Fed.  Rep.  870   (1897).     Where  the 
principal   sum   may  be   declared   due 
upon  the  trustee  taking  possession  or 
upon  a  sale  by  him,  it  cannot  be  de- 
clared due  except  upon  the  occurrence 
of  one  of   those  events.    Farmers'  L. 
&  T.  Co.  V.  Bankers',  etc.  Tel.  Co.,  44 
Hun,  400  (1887).    Where,  upon  ninety 
days'   default  in   interest,  the  holder 
may   declare   the   whole    sum    due.    a 
court  will  not  relieve  the  corporation 
from  payment.    Wood  r.  Consolidated, 
etc.    Co.,    36    Fed.    Rep.    538     (1888). 
When   a  mortgage  provides  that  the 
principal  shall  become  due  for  the  pur- 
poses of  foreclosure  ujwn  a  default  ill 
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of  the  interest,  even  thongli  sucli  foreclosure  is  based  on  the  principal 
of  the  bonds  which  have  been  declared  due  in  accordance  with  the 
terms  of  the  mortgage  by  such  holders.^ 

A  provision  that  the  bond  shall  become  due  after  thirty  days  in 
default  in  the  payment  of  any  coupon  is  self-executing.-     But  where 


interest  continuing  for  sixty  days,  the 
trustees  in  the  mortgage  may  proceed 
for  the  collection  of  the  whole  amount 
of   principal    and   interest   by   hill   in 
equity,  without  a  formal   declaration 
of    the    maturity    of    such    principal. 
Morgan's,  etc.   Co.  v.  Texas,  etc.  Ry., 
137  U.  S.  171   (1890).     The  court  will 
not    sustain    a    declaration    that    the 
whole  sum  is  made  due,  where  there 
was  trickery,  or  where  the  mortgagor 
was  ready  and  willing  to  pay.   Union, 
etc.  Ins.  Co.  r.  Union,  etc.  Co.,  37  Fed. 
Rep.  286  (1889).   The  bondholder  may 
enforce   the   unpaid    coupons   without 
electing  to  declare  the  principal  due. 
Rutten  V.  Uni-on  Pac.  Ry.,  17  Fed.  Rep. 
480    (1883).     A   clause   in  the   mort- 
gage "that   in   case   default   shall   be 
made  for  the   space   of   four   months 
in  the  payment  of  semi-annual  inter- 
est due  or  to  become  due  upon  either 
of  said  bonds,  then,  and  in  that  case, 
the  whole  principal  sum  mentioned  in 
all  and  each  of  said  bonds  shall  forth- 
with  become  due   and   payable,"    has 
the  effect  not  to  give  the  several  bond- 
holders action  upon  it  for  the  princi- 
pal of  the  bonds,  but  to  give  the  trus- 
tees, with  whom,  in  trust  for  the  bond- 
holders,   the    covenant    was    made,    a 
right  of  action  upon  it  so  that  through 
foreclosing  the  mortgage  it  might  be 
a  more  complete  security  to  the  bond- 
holders  with  such    a  clause    than    it 
would  be  without  it.    Mallory  v.  West 
Shore,  etc.  R.  R.,  35  N.  Y.  Super.  Ct. 
174   (1873).     A  provision  in  the  trus- 
tees' certificate  to  the  effect  that  'the 
principal  sum  secured  by  said  mort- 
gage  shall    become   due    in   case   the 
Interest  on  the  bonds  remains  unpaid 
for  four  months"   does  not  enable   a 
bondholder   to  sue   for   the   principal 
where  the  terms  of  the  mortgage  are 
inconsistent  with  such  a  right  to  sue 


Mallory  v.  West  Shore,  etc.  R.  R.,  35 
N.  Y.  Super.  Ct.  174  (1S73).    The  pro- 
vision authorizing  the  trustee  to  sell, 
and   from   the  proceeds   to   pay   prin- 
cipal and  interest  of  the  bonds,  does 
not  enable  the  bondholder  to  declare 
the  principal  due  because  of  a  default 
of  the  company  on  the  interest.    Nev- 
ertheless,   the    court    will    order    the 
whole  railroad  to  be  sold,  inasmuch  as 
it  would  be  disastrous  to  sell  only  a 
part  of  it.    McFadden  v.  May's  Land- 
ing, etc.  R.  R.,  49  N.  J.  Eq.  176  (1891). 
Where    the    mortgage    provides    that 
upon  default  in  the  interest  for  ninety 
days  the  principal  may  at  the  option 
of  the  holders  of  the  bonds  be  declared 
due,  such  option  when  exercised  by  a 
majority  in  interest  of  the  bondhold- 
ers  is   effective.     Atlantic   T.    Co.    v. 
Crystal  Water  Co.,  72  N.  Y.  App.  Div. 
539  (1902).    Where  the  principal  is  to 
become  due  thirty  days  after  default 
in  the  payment  of  interest  and  after 
demand  thereof,  a  written  demand  is 
sufficient,  even  though  the  coupons  are 
not  presented.   New  Jersey,  etc.  Co.  v. 
Security,    etc.    Co.,    42    Atl.    Rep.    746 
(N.  J.  1899).    After  the  principal  sum 
has  been  declared  due  interest  contin- 
ues thereon,  until  decree,  at  the  rate 
specified  in  the  bonds  themselves,  but 
the    interest   on   past-due   coupons   is 
the  legal  rate  of  interest.     All  bond- 
holders  are   bound   by  the   decree   in 
determining   the    amount   of    interest 
allowed.      Farmers'    L.    &    T.    Co.    v. 
Northern,  etc.  Ry.,  94  Fed.  Rep.   454 
(1899).     Cf.  §771,  supra. 

1  Arnot  V.  Union  Salt  Co.,  186  N. 
Y.  501  (1906). 

2  Rumsey  v.  People's  Ry.,  154  Mo. 
215  (1899).  A  provision  in  a  mort- 
gage for  the  principal  sum  becoming 
due  on  non-payment  of  interest  ap- 
plies to  the  bonds,  even  though  such 
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after  six  months'  default  the  principal  is  to  become  due  by  the  terms 
of  the  bonds,  it  is  doubtful  whether  at  the  end  of  the  six  months  the 
bonds  become  past  due  so  as  to  render  the  bonds  non-negotiable.  They 
certainly  do  not  where  the  defaulted  interest  is  afterwards  paid.^ 
Where  the  mortgage  provides  that  the  bonds  shall  become  due  in  case 
of  an  execution  issuing  against  the  company  and  being  unpaid,  it  is 
legal  for  a  holder  of  coupons  to  obtain  judgment  and  issue  such  execu- 
tion, and  the  mortgage  may  thereby  become  due,  even  though  the 
judgment  on  the  coupons  was  obtained  by  consent  for  the  purpose  of 
having  the  mortgage  become  due.- 

Although  a  trustee  is  given  power  to  declare  the  princij)al  sum  duo 
upon  default  in  interest,  yet  he  must  not  do  so  for  the  benefit  of 
junior  securities,  or  to  aid  a  reorganization.  The  court  will  review 
his  action.^  A  provision  that  the  trustee  shall,  after  six  months'  de- 
fault and  after  a  request  from  one-fourth  in  interest  of  the  bond- 
holders, foreclose,  does  not  prevent  the  trustee  foreclosing  at  once 
upon  default  in  interest,  and  a  prohibition  against  a  bondholder 
foreclosing  before  the  six  months  does  not  apply  to  the  trustee.* 


provision,  is  not  contained  in  the 
bonds  ttiemselTes.  The  two  instru- 
ments are  construed  as  one.  New  Jer- 
sey, etc.  Co.  r.  Security  etc.  Co.,  42 
Atl.  Rep.  746   (N.  J.  1899). 

1  Pittsburgh,  etc.  Ry.  r.  Lynde,  55 
Ohio  St.  23  (1896);  aff'd  sub.  vom. 
Pittsburgh,  etc.  Ry.  v.  Long  Island  L. 
&  T.  Co.,  172  U.  S.  493    (1899). 

2  Dickerman  t\  Northern  T.  Co.,  176 
U.  S.  ISl  (1900). 

3  Bound  V.  South  Carolina  Ry.,  50 
Fed.  Rep.  853   (1892). 

4  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  R.  R.,  61  Fed.  Rep  543  (1894). 
A  provision  that  no  foreclosure  shall 
be  had  except  by  the  trustee,  unless 
he  refuses  to  foreclose  on  a  reasonable 
request  of  a  bondholder,  and  a  further 
provision  that  he  must  foreclose  on 
the  request  of  a  certain  proportion  of 
the  bondholders,  does  not  prevent  the 
trustee  foreclosing  without  any  re- 
quest at  all.  New  York  Security,  etc. 
Co.  V.  Lincoln  Street  Ry.,  74  Fed.  Rep. 
67  (18ff6).  After  default  the  trustee 
may  foreclose  for  non-payment  of  in- 
terest, even  though  the  mortgage  pro- 
vides that  he  may  foreclose  on  de- 
mand  of   a  certain  number  of  bond- 
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holders  after  three  months'  default. 
Guardian,  etc.  Co.  v.  White  Cliffs,  etc. 
Co.,  109  Fed.  Rep.  523  (1901).  A  pro- 
vision in  a  mortgage  authorizing  trus- 
tees to  sell  without  judicial  proceed- 
ings and  without  appraisement,  is 
valid,  and  no  request  of  the  bond- 
holders need  be  had,  ■even  though  the 
mortgage  authorized  such  sale  upon 
the  request  of  a  certain  proportion  of 
the  bondholders  or  without  such  re- 
quest. Etna,  etc.  Co.  v.  Marting,  etc. 
Co.,  127  Fed.  Rep.  32  (1904).  A  pro- 
vision that  only  the  trustee  shall  fore- 
close, unless  he  refuses  to  do  so,  does 
not  limit  his  power  to  foreclose.  New 
York  Security,  etc.  Co.  r.  Lincoln 
Street  Ry.,  77  Fed.  Rep.  525  (1896). 
Where  a  trustee  begins  foreclosure  by 
reason  of  a  request,  and  the  request 
was  insufficient,  it  is  doubtful  whether 
the  suit  can  be  maintained  as  being 
brought  under  the  inherent  power  of 
the  trustee  to  commence  the  suit. 
Farmers',  etc.  T.  Co.  v.  New  York,  etc. 
Ry.,  150  N.  Y.  410,  438  (1896).  Where 
the  mortgage  provides  that,  after  six 
months'  default,  then,  upon  the  re- 
quest of  one-third  in  amount  of  the 
bonds,  the  trustee  shall  proceed  at 
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WTiere  a  request  to  the  trustee  to  foreclose  with,  indemnity  is  first 
required,  a  bondholder  must  show  that  he  offered  indemnity  or  that 
some  excuse  existed  before  he  sues  for  foreclosure.^  The  right  of  a 
court  to  sell  the  whole  property  on  a  default  in  interest  is  considered 
elsewhere." 

§  801.  Provision  for  a  waiver  of  default.— Occasionally  a  pro- 
vision is  found  in  a  mortgage  by  which  a  specified  proportion  of  the 
bondholders  may  waive  the  right  to  decL^re  the  principal  sum 
due  upon  a  default  in  the  payment  of  the  interest.  The  courts,  how- 
ever do  not  favor  this  power,  inasmuch  as  it  puts  the  minority  bond- 
holders in  the  power  of  the  majority.^  A  provision  in  a  mortgage 
that  a  certain  portion  of  the  bondholders  in  interest  may  modify  the 
bond  or  mortgage,  and  postpone  the  payment  of  interest,  will  not  be 


law  or  in  equity  to  enforce  the  secur- 
ity, this  provision  is  construed  to 
apply  to  taking  possession  or  to  a  sale 
-without  foreclosure  suit.  It  does  not 
prevent  a  foreclosure  suit  at  once. 
That  right  "cannot  be  absolutely  abro- 
gated," and  it  is  doubtful  as  to  how 
far  it  can  even  be  restricted.  Mercan- 
tile Trust  Co.  V.  Chicago,  etc.  Ry.,  61 
Fed.  Rep.  372  (1893).  In  Farmers'  L. 
&  T.  Co.  V.  Chicago,  etc.  Ry.,  27  Fed. 
Rep.  146  (1886),  this  clause  giving 
the  various  remedies  of  the  bondhold- 
ers and  trustees  came  before  the  court, 
and  it  was  held  that  the  right  of  the 
trustees  to  foreclose  was  in  no  wise 
restricted  or  affected  by  provisions  for 
declaring  the  whole  debt  due  after  six 
months'  default,  and  for  foreclosure 
by  the  trustees  at  the   request   of   a 


Ry.,  59  Fed.  Rep.  957  (1893).  See 
also  Chicago,  etc.  R.  R.  v.  Fosdick,  106 
U.  S.  47  (1882),  to  same  effect,  and 
§§  803,  804,  infra.  Although  the  trus- 
tees foreclose  without  being  requested 
so  to  do  by  one-third  of  the  stock- 
holders, as  provided  in  the  mortgage, 
yet,  if  more  than  one-third  put  their 
bonds  in  evidence  in  the  suit,  this 
cures  the  defect.  Moreover,  the  fore- 
closure was  good  as  to  the  unpaid 
interest  in  any  event,  and  the  amount 
claimed  could  be  reduced  if  necessary. 
Credit  Co.  r.  Arkansas  Cent.  R.  R.,  15 
Fed.  Rep.  46  (1882). 

1  Falmouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  166  Mass.  550    (1896). 

2  See  §  836,  infra. 

3  In  regard  to  the  provision  author- 
izing a  certain  proportion  of  the  bond- 


majority  of  the  bondholders  after  six  holders  to  waive  default,  the  court,  in 
months'  default,  and  for  the  control  Hollister  v.  Stewart,  111  N.  Y.  644,  655 
of  the  foreclosure  proceedings  by  a  (1889,  affirming  37  Hun,  645),  said: 
majority  of  the  bondholders.  A  pro-  "It  is  easy  to  see  that  discretion  to 
vision  in  the  mortgage  that  the  trus-  waive  a  default  sustained  by  a  ma- 
tee  should  not  take  possession  until  jority  in  interest  of  the  bondholders 
six  months'  default  after  written  de-  might  prudently  and  safely  be  given 
mand  of  payment  applies  only  to  the  to  the  trustees  as  to  covenants  for  as- 
provision  allowing  the  trustee  to  sell  surance,  and  to  furnish  an  inventory, 
the  property,  and  does  not  apply  to  and  the  like,  while  it  is  scarcely  pos- 
his  general  right  to  file  a  bill  for  fore-  sible  to  suppose  that  the  enormous 
closure.  Such  a  bill  will  lie  imme-  discretion  of  waiving  every  default  of 
diately  upon  default  in  payment  of  interest  or  principal  was  intended  to 
interest  without  the  necessity  of  giv-  be  conferred.  Stockholders  of  the 
ing  notice  and  waiting  six  months,  company  buying  a  trifling  excess  over 
Farmers'  L   &  T.  Co.  v.  Winona,  etc.  half    of   the    bonds   could,    with    aid 
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sustained  by  the  courts  where  such  proportion  of  the  bondholders 
modify  the  mortgage  so  as  to  compel  the  minority  bondholders  to  sell 
their  bonds.^  The  bonds  and  coupons  of  an  unincorporated  joint- 
stock  association  may  be  negotiable,  even  though  they  provide  against 
personal  liability  of  the  stockholders,  and  even  though  the  trustee  of 
the  mortgage  securing  their  payment  may  with  the  consent  of  a 
majority  of  the  bondholders  in  interest  waive  default  in  payment  of 
the  coupons.- 

§  802.  Provision  for  the  remedy  of  entry  by  the  trustee  or  of  a 
receivership  upon  default. — A  receivership  is  often  obtained  in  con- 
nection with  a  suit  in  equity  for  the  foreclosure  of  the  mortgage.'' 
The  remedy  of  entry  by  the  trustee  is  not  often  resorted  to  in  these 
days  on  account  of  the  danger  of  financial  loss  to  the  trustee.'*  This 
subject  is  treated  elsewhere.^ 


of  the  trustees,  practically  annul  and 
cancel  the  whole  debt,  and  take  to 
themselves  the  entire  net  earnings  of 
the  company.  We  are  confident  that 
the  language  of  the  subdivision,  taken 
exactly  as  it  stands  in  the  record, 
does  not  refer  to  a  default  in  prin- 
cipal or  interest,  but  relates  wholly  to 
the  other  covenants  to  be  kept  and 
performed  by  tne  mortgagor."  The 
provision  in  a  mortgage  that  a  ma- 
jority of  the  bondholders  may  waive  a 
default  in  payment  of  interest  does 
not  authorize  a  waiver  of  payment 
before  the  default  has  occurred.  Mc- 
Clelland V.  Norfolk,  etc.  R.  R.,  110 
N.  Y.  469  (1888),  holding  also  that 
where  the  bonds  and  mortgage  pro- 
vided that  a  majority  of  the  bond- 
holders might  postpone  payment  of 
the  bonds  and  coupons,  the  bonds  and 
coupons  do  not  become  due  at  a  fixed 
time  and  are  not  negotiable.  A  pro- 
vision that  a  majority  may  stop  a 
proposed  sale  of  the  property  by  the 
trustees  does  not  apply  to  a  suit  to 
foreclose.  Toler  v.  East  Tennessee, 
etc.  Ry.,  67  Fed.  Rep.  168  (1894). 
Where  a  mortgage  provides  that  the 
bondholders,  by  a  three-fourths  vote 
of  those  present  at  a  meeting  called 
for  that  purpose,  might  compromise  or 
adjust  any  claim  or  grant  an  exten- 
sion of  the  debt  or  release  property 
covered  by  the  mortgage  and  the 
bonds  are  about  to  become  due,  and 


by  such  three-fourths  vote  the  bond- 
holders extend  the  time  of  payment 
three  years  and  also  authorize  the 
further  issue  of  bonds  to  be  equally 
secured  by  the  mortgage,  such  acts 
are  legal,  being  honest  and  bona  fide, 
and  with  a  view  to  preserving  and 
improving  the  security.  Walker  v. 
Elmore's  etc.  Co.,  85  L.  T.  Rep.  767 
(1902). 

1  Hackettstown  Nat.  Bank  v.  Yueng- 
ling  Brewing  Co.,  74  Fed.  Rep.  110 
(1896).  See  also,  on  this  subject, 
§  807,  infra. 

2  Hibbs  V.  Brov/n,  112  N.  Y.  App. 
Div.  214   (1906);  aff'd,  190  N.  Y.  167. 

3  Ses  ch.  LI,  infra.  Where  a  rail- 
road is  leased  and  then  the  company 
makes  a  mortgage,  a  receiver  there- 
after appointed  cannot  take  possession 
of  the  road  as  against  the  lessee,  the 
latter's  rights  being  prior  to  the  mort- 
gage, even  though  the  lease  gives  the 
net  earnings  of  the  road  to  the  lessor. 
Louisville,  etc.  R.  R.  v.  Eakin,  100  Ky. 
745  (1897). 

4  Where  the  right  of  the  trustee  to 
take  possession  exists  upon  a  vote  of  a 
majority  of  the  bondholders  declaring 
the  whole  debt  due,  such  declaration 
must  be  made  before  the  trustee  can 
take  possession  by  reason  of  this  par- 
ticular clause.  Union  T.  Co.  r.  Mis- 
souri, etc.  Ry.,  26  Fed.  Rep.  485 
(ISSO). 

5  See  §§  822,  823,  infra. 
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§  803.  Provision  giving  power  of  sale  to  the  triistee  upon  de- 
fault—This  is  a  cumulative  remedy  and  does  not  prevent  foreclosure 
instead. — This  is  one  of  tlie  most  important  provisions  in  the  mort- 
gage. It  is  one  of  the  modes  in  which  the  mortgagee  may  foreclose  the 
mortgage.  It  corresponds  to  the  provision  usually  contained  in  the 
ordinary  mortgage  on  real  estate,  and  hence  its  history  is  bound  up 
with  the  history  of  mortgages  themselves.  The  mortgage  may  pro- 
vide for  any  mode  of  sale,  even  without  notice,  unless  the  statutes  of 
the  state  prescribe  otherwise.-^  Sometimes  it  provides  that  the  trustee 
shall  take  possession  and  operate  the  road  or  take  possession  and  sell 
the  property,  as  he  thinks  best.^  All  these  provisions  relative  to  tlie 
trustee's  entering  into  possession  of  the  property  and  holding  it  or 
selling  it  do  not  affect  or  take  away  the  right  of  the  trustee  to  fore- 
close the  mortgage  whenever  there  is  a  default  in  the  payment  of  the 
principal  or  interest.  The  power  of  sale  is  an  additional  or  alterna- 
tive remedy.  It  is  not  an  exclusive  remedy.  The  trustee  may  fore- 
close, the  same  as  though  there  were  no 'provisions  in  the  mortgage  for 
the  trustee's  selling  or  taking  possession.^ 

§  804.  Provisions  unreasonably  limiting  the  right  to  foreclose. — 
Occasionally  such  a  provision  is  inserted.  But  it  is  illegal  and  void. 
It  is  an  attempt  to  contract  away  the  established  legal  remedies  which 
every  man  is  entitled  to.  A  provision  forbidding  a  foreclosure  unless 
a  certain  proportion  of  the  bondholders  request  it  is  illegal  and  void.'* 

1  On  this  subject  see  §  824,  iw/rc.  within  the  jurisdiction.     Farmers'  L. 

2  See  §  824,  infra.  &  T.  Co.  v.  Bankers',  etc.  Tel.  Co.,  44 

3  See  §  824,  r/i/j-a.  Hun,    400    (1887).     A  condition   in  a 

4  A  provision  in  a  mortgage  that  trust  deed  given  to  secure  the  bonds 
the  trustee  shall  not  foreclose,  but  of  a  corporation,  providing  that  the 
shall  take  possession,  etc.,  upon  the  bondholders  shall  not  bring  suit  with- 
request  of  a  certain  proportion  of  the  out  notice  in  writing  to  the  trustee, 
bondholders,  is  void-  as  "attempting  to  nor  without  a  request  to  the  trustee  to 
provide  against  a  remedy  in  the  or-  sue,  made  by  the  holders  of  one-fifth 
dinary  course  of  judicial  proceedings,  of  the  outstanding  bonds,  is  binding 
and  oust  the  jurisdiction  of  the  upon  the  bondholders  in  the  absence 
courts."  Guaranty  Trust  Co.  v.  Green  of  proof  showing  fraud  or  mismanage- 
Covo  R.  R.,  139  U.  S.  137  (1891),  dis-  ment  on  the  part  of  the  corporation, 
tinguishing  Chicago,  etc.  R.  R.  v.  Fos-  McGeorge  r.  Big  Stone  Gap  Imp.  Co., 
dick,  106  U.  S.  47,  74  (1882),  and  57  Fed.  Rep.  262  (1893).  A  provision 
following  Morgan's  Steamship  Co.  v.  requiring  a  request  on  the  part  of  one- 
Texas,  etc.  Ry.,  137  U.  S.  171  (1890).  fourth  of  the  bondholders  in  interest 
The  right  to  foreclose  cannot  be  abso-  before  foreclosure  is  commenced  will 
lutely  abrogated.  Mercantile  Trust  Co.  be  disregarded  by  the  court  where  a 
r.  Chicago,  etc.  Ry.,  81  Fed.  Rep.  372  party  charged  with  fraud  owns  more 
(1893).  A  provision  that  the  trustee  than  three-fourths  of  the  bonds, 
may  sell,  but  shall  not  foreclose  by  Linder  v.  Hartwell  R.  R.,  73  Fed.  Rep. 
suit,  may  be  valid  so  far  as  property  320  (1896).  The  majority  bondholders 
outside  of  the  court's  jurisdiction  is  may  be  admitted  to  set  up  that  there 
concerned,  but  not  as  regards  property  can  be  no  foreclosure  without  the  con- 
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Even  a  provision  limiting  the  right  to  foreclose  until  a  certain  time 
elapses  will  be  strictly  construed  by  the  court.^  A  provision  that  the 
only  method  of  enforcing  a  mortgage  shall  be  by  a  public  sale  by  the 
trustee  is  void  and  docs  not  prevent  a  suit  in  equity  to  foreclose.^ 

§  805.  Provision  exempting  the  tncsteefrom  liability. — A  pro- 
vision is  generally  inserted  exempting  tlie  trustee  from  any  and  all 
liability  except  for  his  o^vn  wilful  misconduct  or  gross  negligence.^ 
A  provision  in  a  mortgage  that  the  trustee  shall  deliver  the  bonds 
only  for  certain  purposes  and  upon  certain  written  statements  of 


sent  of  the  majority.  Toler  v.  East 
Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168 
(1894).  Although  the  mortgage  pro- 
vides, before  foreclosing,  that  the  trus- 
tee must  be  requested  to  foreclose  by 
a  majority  of  the  bondholders,  yet,  if 
the  position  of  trustee  is  vacant,  a 
holder  of  a  majority  of  the  bonds  may 
begin  foreclosure  without  any  request. 
Wheelwright  v.  St.  Louis,  etc.  Transp. 
Co.,  56  Fed.  Rep.  164  (1893).  But 
where  the  trustee  is  authorized,  upon 
a  default  in  the  interest,  to  foreclose 
for  the  principal  sum  upon  the  writ- 
ten request  of  a  majority  of  the 
bonds,  he  cannot  foreclose  for  the 
pri7icipal  except  upon  this  written  re- 
quest being  made.  Chicago,  etc.  R. 
R.  V.  Fosdick,  106  U.  S.  47  (1882). 
But  he  may  foreclose  for  the  interest. 
Central  T.  Co.  v.  Texas,  etc.  Ry.,  23 
Fed  Rep.  846  (1885);  Farmers'  L.  & 
T.  Co.  V.  Chicago,  etc.  Ry,  27  Fed.  Rep. 
146  (1886).  So  also  a  bondholder 
when  the  trustee  refuses.  Beekman  v. 
Hudson,  etc.  Ry.,  35  Fed.  Rep.  3 
(1888).  A  provision  that  foreclosure 
shall  only  be  on  a  request  of  a  cer- 
tain portion  of  the  holders  of  the 
bonds  is  legal.  Hasbrouck  v.  Rich,  113 
Mo.  App.  389    (1905). 

1  Where  a  mortgage  authorizes  en- 
try by  the  trustee  after  six  months' 
default  in  interest,  and  also  sale  by 
advertisement  after  a  similar  default, 
and  also  a  foreclosure,  "upon  default 
being  made  as  aforesaid,"  the  court 
will  hold  that  foreclosure  may  com- 
mence immediately  upon  default  with- 
out waiting  for  six  months  to  elapse. 
Mercantile  Trust  Co.  r.  Missouri,  etc. 


Ry.,  36  Fed.  Rep.  221  (1888).  The 
case  is  within  the  rule  laid  down  iu 
Railroad  v.  Fosdick,  106  U.  S.  47 
(1882).  The  charter  provision  that 
"foreclosure"  shall  not  take  place  un- 
til after  ninety  days'  notice  by  publi- 
cation applies  not  to  the  suit  to  fore- 
close, but  to  the  subsequent  foreclos- 
ure itself.  Hodder  i\  Kentucky,  etc. 
Ry.,  7  Fed.  Rep.  793  (1881).  See  also 
§800,  supra,  and  §§825,  836,  infra; 
Seibert  v.  Minneapolis,  etc.  Ry.,  52 
Minn.  148  (1893);  s.  c,  58  Minn.  39, 
The  provision  that  there  shall  be  no 
foreclosure  until  six  months  after  de- 
fault is  for  the  benefit  of  the  corpo- 
ration and  cannot  be  raised  by  cred- 
itors. Central  T.  Co.  v.  Worcester,  etc. 
Co.,  110  Fed.  Rep.  491  (1901).  Where 
a  debenture  contains  a  provision  that 
the  holder  shall  not  commence  any 
action  to  enforce  the  mortgage  secur- 
ing the  debenture  until  six  months 
after  he  had  served  notice  on  the 
trustee  to  commence  such  action,  the 
courts  will  enforce  such  provision. 
Stewart,  etc.  Co.  v.  British,  etc.  Assoc, 
79  L.  T.  Rep.  494  (1898).  Foreclosure 
cannot  be  commenced  two  months 
after  default  in  the  payment  of  in- 
terest where  the  mortgage  provided 
for  six  months  before  such  suit  be 
commenced.  Union  Trust  Co.  v.  Chat- 
tanooga, etc.  Ry.,  101  Tenn.  297 
(1898). 

2  Reinhardt  v.  Interstate,  etc.  Co., 
63  Atl.  Rep.  1097   (N.  J.  1906). 

3  The  decisions  on  this  subject  are 
given  in  §  815,  infra.  See  also  §  622ft., 
supra. 
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such  pui-poses,  followed  by  a  provision  that  the  trustee  shall  not 
be  bound  to  inquire  into  the  actual  application  of  the  bonds  or  funds, 
prevents  a  bondholder  from  holding  the  trust  company  liable  for 
failure  of  the  mortgagor  railroad  company  to  apply  the  bonds  to  the 
purposes  indicated,  especially  where  suit  is  brought  more  than  twenty 
years  after  the  act,  it  being  shown  that  the  trust  company  did  re- 
quire written  statements  before  issuing  the  bonds.^ 

§  806.  Provision  for  appointing  a  new  trustee.  — The  deed  of 
trust  should  provide  for  the  appointment  of  a  new  trustee  in  case  of 
the  death,  resignation,  or  removal  of  the  trustee  named  in  the  deed. 
The  decisions  on  this  subject  are  given  elsewhere.^ 

§  807.  Miscellaneoiis  provisions. — Any  additional  provision, 
which  may  be  agreed  upon  by  the  parties,  and  which  is  not  contrary 
to  public  policy  or  beyond  the  powers  of  the  corporation,  may  be 
inserted  in  the  mortgage.  Thus,  there  may  be  provisions  for  con- 
verting the  bonds  into  stock  f  for  limiting  the  purposes  for  which  the 
bonds  may  he  issued  f  for  allowing  a  subsequent  mortgage  to  be  prior 


1  Rhinelander  v.  Farmers'  L.  &  T. 
Co.,     172     N.     Y.     519      (1902),     aff'g 
Fleisher  v.  Farmers'  L.  &  T.  Co.,  58 
N.  Y.  App.  Div.  473   (1901),  involving 
the  same  mortgage  that  was   passed 
upon  in  Frishmuth  v.  Farmers'  L.  & 
T.  Co.,  95  Fed.  Rep.  5,  and  107  Fed. 
Rep.    169.     The   lower    federal    court 
held  that  a  bondholder  may  hold  the 
trustee  liable  for  certifying  to  boaids 
and  delivering  them  to  the  mortgagor, 
where  the  mortgage  restricted  the  pur- 
IKJses   for   which  the  mortgagor  was 
to   use   such   bonds,   and   the   trustee 
knew  that  the  mortgagor  had  not  com- 
plied  with   this   provision    in    regard 
to  a  part  of  the  bonds  already  issued; 
that  the  general  provision  exempting 
the  trust  company  from  liability  and 
also  releasing  it  from  any  obligation 
to  inquire  into  the  application  of  the 
bonds  is  no  defense,  inasmuch  as  the 
mortgage    provided    that    the    trustee 
should  issue  the  bonds  only  on  orders 
declaring  the  purposes  for  which  the 
mortgagor  proposed  to  use  them;  that 
the  trustee  must  use  such  care  as  a 
mortgagee  would  use  in  making  such 
advances;    that  the  mortgagee  is  not 
a  necessary  party  to  such  a  suit,  but 
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the  suit  must  be  brought  by  a  bond- 
holder, not  for  himself  alone,  but  in 
behalf  of  all  bondholders;  and  that 
the  statute  of  limitations  may  be  a 
bar.  Frishmuth  v.  Farmers'  L.  &  T. 
Co.,  95  Fed.  Rep.  5  (1899);  s.  c,  on 
appeal,  107  Fed.  Rep.  169  (1901). 

2  See  §  819,  infra. 

3  See  §  283,  supra. 

4  Even  thougn  a  mortgage  provides 
that  the  trustee  shall  certify  and  de- 
liver the  bonds  or  the  proceeds  there- 
of, only  upon  a  written  statement  by 
the  mortgagor  declaring  the  purpose 
for  which  said  bonds  or  proceeds  are 
to  be  used,  the  trustee  is  not  liable 
for  failure  to  require  such  written 
statement,  where  the  trustee  has  not 
expressly  agreed  to  carry  out  that 
provision.  Moreover,  a  suit  by  a 
bondholder  against  the  trustee  for 
failure  to  carry  out  that  provision 
must  be  commenced  within  ten  years 
from  the  time  of  the  breach  thereof. 
Rhinelander  v.  Farmers'  L.  &  T.  Co., 
172  N.  Y.  519  (1902),  aff'g  Fleisher 
V.  Farmers'  L.  &  T.  Co.,  58  N.  Y.  App. 
Div.  473;  s.  c,  Frishmuth  v.  Farmers' 
I..  &  T.  Co.,  95  Fed.  Rep.  5,  and  107 
Fed.  Rep.  169.     See  also  §  764,  supra. 
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in  right  of  pajmont;  *  that  a  sinking  fund  shall  bo  established ;  ^  that 
personal  liability  of  the  stockholders  is  waived ;  ^  that  bonds  may  1x3 
paid  and  canceled  by  annual  drawings;"*  that  the  trustee  may  pur- 
chase the  property  for  the  bondholders  at  a  foreclosure  sale;  a  cov- 
enant for  further  assurance;  for  allowing  bondholders  to  turn  in 
their  bonds  in  payment  for  the  property  purchased  at  the  foreclosure 
sale;^  for  the  taking  up^  paying,  and  canceling  bonds  secured  by 
underlying  mortgages.*^     The  holders  of  mortgage  bonds  cannot  claim 


1  The  mortgage  maj'  provide  that 
thereafter  another  and  new  mortgage 
may  be  made  prior  in  right  of  pay- 
ment to  the  mortgage  first  mentioned. 
Campbell  v.  Texas,  etc.  R.  R.,  2  Woods, 
263    (1872);   s.  c,  4  Fed.  Cas.  1188. 

2  Where  the  mortgage  provides  that 
a  certain  amount  annually  shall  be 
paid  by  the  company  as  a  sinking 
fund  to  buy  the  bonds  with  at  once, 
until  the  bonds  are  above  110,  and 
then  only  the  interest  on  the  bonds 
already  purchased  is  to  be  added  to 
the  sinking  fund,  the  latter  clause 
will  be  enforced,  and  a  stockholder 
cannot  enjoin  it.  Wilds  v.  St.  Louis, 
etc.  R.  R.,  102  N.  Y.  410  (1886).  It 
is  no  defense  to  an  action  by  a  bond- 
holder to  reach  a  sinking  fund  that 
the  corporation  holding  the  fund  had 
no  charter  right  to  act  as  custodian, 
and  that  such  custodian  had  illegally 
guaranteed  the  bonds.  Central,  etc. 
Co.  V.  Farmers',  etc.  Co.,  116  Fed. 
Rep.  700  (1901),  holding  also  that 
where  one  railroad  is  custodian  of 
the  sinking  fund  of  another  railroad, 
and  both  become  insolvent,  the  bond- 
holders of  the  latter  have  a  claim 
prior  in  right  to  deficiency  judgments 
in  foreclosure  against  the  former; 
aff'd,  114  Fed.  Rep.  263. 

3  Coupons  are  negotiable,  even 
though  the  trust  deed  securing  them 
provides  for  a  waiver  of  default  in 
and  postponed  payment  of  such  cou- 
pons, inasmuch  as  such  provisions 
merely  control  any  procedure  under 
the  trust  deed  for  enforcing  payment. 
Neither  is  negotiability  destroyed  by 
a  provision  that  the  members  of  the 
unincorporated  joint-stock  association 


shall  not  be  personally  liable.  Hibbs 
V.  Brown,  190  N.  Y.  167  (1907),  a 
minority  of  the  court  holding  also 
that  the  provision  exempting  the 
stockholders  from  i)ersonal  liability  is 
void. 

4  Although  the  sinking  fund  and  re- 
demption clause  provides  for  annual 
payments  and  they  are  not  made,  yet 
they  may  be  made  subsequently  oy 
the  corporation.  Missouri,  etc.  Ry.  r. 
Union  Trust  Co.,  156  N.  Y.  592  (1898), 
holding  also  that  where  a  sinking 
fund  is  provided  for  and  bonds  are 
to  be  drawn  by  lot  for  redemption 
each  year,  the  mortgagor  cannot  buy 
a  part  of  the  bonds  and  exclude  those 
bonds  from  the  aggregate  number  of 
bonds  included  in  the  drawing  by  lot. 
The  right  of  a  corporation  mortgagor 
to  pay  off  its  mortgage  cannot  be 
defeated  by  the  fact  that  it  has 
pledged  some  of  the  bonds  and  given 
to  the  pledgee  an  option  to  purchase 
all  of  the  bonds,  full  payment  of  the 
pledgee  of  the  amount  -borrowed,  with 
interest,  being  tendered.  Any  other 
construction  would  be  an  illegal  clog 
on  the  equity  of  redemption.  Jarrah, 
etc.  Corp.  V.  Samuel,  87  L.  T.  Rep. 
44  (1902);  aff'd,  88  id.  106. 

5  See  §  887,  uifra. 

c  The  holder  of  bonds,  issued  by  a 
corporation,  which  is  afterwards  con- 
solidated with  another  corporation, 
cannot  claim  the  right  to  exchange 
his  bonds  for  bonds  of  the  consoli- 
dated company,  even  though  the  mort- 
gage of  the  consolidated  company 
provides  for  such  exchange,  esi>ecially 
where  the  party  has  delayed  for  nine 
years  in  claiming  the  right.  New 
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the  right  to  exchange  the  same  for  new  bonds,  even  though  the  mort- 
gage securing  the  new  bonds  provides  for  such  exchange.^  Where 
a  corporation  issues  several  million  dollars  of  bonds,  secured  by  a 
mortgage  that  represents  that  it  covers  many  thousand  acres  of  land, 
although,  in  fact,  the  company  o\\Tied  but  a  few  hundred  acres  of 
Land,  a  purchaser  of  such  bonds  may  maintain  a  bill  in  equity  in 
behalf  of  himself  and  other  bondholders  to  hold  the  directors  liable 
for  false  representations,  and  the  corporation  itself  is  not  a  necessary 
party  defendant,  a  request  to  the  trustee  of  the  mortgage  having  first 
been  made  to  bring  suit.  A  provision  in  the  mortgage  against  indi- 
vidual bondholders  maintaining  a  suit  before  offering  indemnity  to 
the  trustee  is  no  bar  to  such  a  suit,  that  provision  being  applicable 
to  remedies  under  the  mortgage  only.  The  suit  may  be  maintained 
in  the  United  States  circuit  court  in  New  York,  even  though  the 
corporation  was  organized  in  Missouri,  it  appearing  that  the  directors 
reside  in  New  York.^  Bonds  payable  to  bearer  are  negotiable,  even 
though  they  are  subject  to  redemption  by  annual  drawings.^  Doubt- 
ful phrases  in  a  mortgage  deed  of  trust  are  construed  in  favor  of  the 
bondholders,  and  a  clause  that  the  bond  shall  become  due  upon  any 
sale  of  the  property  refers  to  a  sale  in  behalf  of  the  bondholders  and 
not  to  a  sale  by  the  corporation  itself.'*  A  provision  in  an  English  de- 
benture that  a  majority  of  the  holders  of  debentures  might  "sanction 
any  modification  or  compromise  of  the  rights  of  the  debenture-hold- 
ers against  the  company  or  against  the  property"  is  valid,  and  such 
a  compromise  is  binding  on  the  minority.^ 

York,  etc.  Trust  Co.  v.  LrOuisville,  etc.  therefor.    Mercantile  Inv.  etc.  v.  River 

R.  R.',  97  Fed.  Rep.  226   (1899).  Plate    Trust,    etc.    Co.,    [1894]    1    Ch. 

1  Morse  v.   Chicago,   etc.   R.   R.,   84  578.     Cf.  §  801,  supra,  and  the  case  of 

N.  Y.  App.  Div.  406  (1903).  Hackettstown  Nat.  Bank  v.  Yuengling 

'ss'latcr  T.  Co.  v.  Randolph  etc.  Co.  Brewing  Co.,  74  Fed.  Rep.  110  (1896). 

(U.  S.  C.  C.  1908),  N.  Y.  L.  J.  June  Where  a  committee  is  authorized  to 

27    1908.  modify  a  reorganization  plan  it  may 

3  Dickemian  v.  Northern  T.  Co.,  176  change  the  plan  so  that  on  default 
U.  S.  181  (1900).  See  also  §767,  df  the  new  second  mortgage  the  stock 
supra.  of  the  corporation  shall  belong  to  the 

4  Lisman  ly.  Michigan,  etc.  Co.,  50  bondholders  and  the  second  mortgage 
N.  Y.  App.  Div.  311  (1900).  shall    be   discharged.     At   least   such 

5Sneath  v.  Valley  Gold,  [1893]  1  a  change  is  binding  on  a  bondholder 
Ch.  477.  Where  by  the  mortgage  a  who  held  his  bonds  four  years  with- 
majority  of  the  debenture  holders  may  out  ohjection,  and  until  after  the  de- 
bind  all  by  a  vote  to  modify  or  com-  fault  had  taken  place  and  the  stock 
promise,  the  majority  may  compel  all  absorbed  and  the  mortgage  dis- 
to  turn  in  their  debentures  to  a  re-  charged.  Lyman  r.  Kansas  City,  etc. 
organized    company    and    take   stock  R.  R.,  101  Fed.  Rep.  636  (1900). 
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C.    AUTHORIZING,  EXECUTING  AND  RECORDING  MORTGAGES. 

§  808.  The  hoard  of  directors  authorize  the  execution  of  mort- 
gages— A  stockholders'  meeting  is  not  necessary— Statutes  requiring 
stockJwlders'  consent —  Waiver  of  such  consent  or  ratification  without 
formal  consent— Estoppel,  hy  recitations  in  mortgage,  of  formalities 
of  authorization. — It  is  now  the  established  rule  that  the  board  of 
directors,  without  auj  action  whatsoever  by  the  stockholders,  has  the 
power  to  authorize  the  execution  of  a  mortgage  on  the  corporate 
property.  Formerly  it  was  supposed  that  a  vote  of  the  stockholders 
was  necessary,  and  it  is  still  customary  to  have  a  stockholders'  meet- 
ing as  well  as  a  directors'  meeting  authorize  the  mortgage.  But  the 
latter  only  is  necessary.^  And  the  directors'  meeting  which  authorizes 
the  mortgage  may  be  held  out  of  the  state  in  which  the  corporation  is 
incorporated.- 


1  The  stockholders  have  no  power 
to  authorize  a  mortgage.  Only  the 
board  of  directors  can  do  so.  Blood 
r.  La  Serena,  etc.  Co.,  113  Cal.  221 
(1896).  The  directors  may  authorize 
a  mortgage  without  a  vote  of  the 
stockholders.  Phinizy  v.  Augusta,  etc. 
R.  R.,  62  Fed.  Rep.  678  (1S94).  The 
directors  and  not  the  stockholders  au- 
thorize a  mortgage.  See  dictum  in 
Louisville  Trust  Co.  v.  Louisville,  etc. 
Ry.,  75  Fed.  Rep.  433  (1896).  Aside 
from  statute  a  purchase-money  mort- 
gage may  be  given  by  a  corporation 
without  the  vote  of  its  stockholders. 
Farmers'  L.  &  T.  Co.  r.  Equity  Gas 
Light  Co.,  84  Hun,  373  (1895)).  The 
directors  may  authorize  the  execution 
of  bonds  and  a  mortgage  to  secure 
them.  The  action  of  the  stockhold- 
ers is  not  necessary.  Thompson  v. 
Natchez,  etc.  Co.,  68  Miss.  423  (1891). 
A  mortgage  and  bonds  secured  there- 
by may  be  authorized  by  the  board 
of  directors,  and  no  action  or  author- 
ization by  the  stockholders  is  nec- 
essary. Hodder  r.  Kentucky,  etc.  Ry., 
7  Fed.  Rep.  793  (1881).  That  the  di- 
rectors and  not  the  stockholders  are 
the  proi)€r  authority  to  authorize  a 
mortgage,  see  also  Thomas  r.  Citizens' 
Horse  Ry.,  104  111.  462  (1882)  ;  Hendee 
V.    Pinkerton,    96    Mass.    381    (1867); 


Wood  r.  Whelen,  93  111.  153  (1879); 
McCurdy's  Appeal,  65  Pa.  St.  290 
(1870);  General  Auction,  etc.  Co.  v. 
Smith,  [1891]  3  Ch.  432.  The  direct- 
ors are  the  proper  authority  to  pledge 
corporate  property.  There  is  no  rea- 
son why  the  rule  should  be  differ- 
ent as  to  mortgages.  See  also  §  712, 
supra.  The  ratification  by  the  stock- 
holders of  an  invalid  mortgage  made 
by  the  directors  does  not  validate  such 
mortgage.  Curtin  r.  Salmon,  etc.  Co., 
130  Cal.  345  (1900).  Where  no  record 
is  kept  of  directors'  resolutions  au- 
thorizing a  mortgage  they  may  be 
proved  by  parol.  Murray  r.  Beal,  23 
Utah,  548  (1901).  A  mortgage  au- 
thorized at  a  stockholders'  meeting, 
at  which  all  the  directors  were  present, 
is  legally  authorized.  Crossette  v.  Jor- 
dan, 92  N.  W.  Rep.  782  (Mich.  1902). 
A  stockholders'  vote  is  not  necessary 
to  the  validity  of  a  mortgage.  Copper, 
etc.  Co.  V.  Costello,  95  Pac.  Rep.  94 
(Ariz.  1908).  As  to  the  power  of  the 
president  or  other  officers  to  execute 
a  mortgage,  see  §§  716,  717,  supra. 

2  Saltmarsh  v.  Spaulding.  147  Mass. 
224  (1888);  Arms  r.  Conant,  36  Vt. 
744  (1864);  Coe  r.  New  Jersey  Mid. 
Ry.,  31  N.  J.  Eq.  105  (1879)  ;  Ohio.  etc. 
R.  R.  r.  McPherson,  35  Mo.  13  (1SC4)  ; 
Bassett  v.  Monte  Christo,  etc.  Co..  15 
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Sometimes  mortgages  by  corporations  are  prohibited  by  statute, 
except  where  a  specified  proportion  of  the  stockholders  assent  to  the 
giving  of  the  mortgage.  Such  a  provision  is  regarded  as  intended  for 
the  protection  and  security  of  the  stockholders,  and,  in  the  absence 
of  fraud  and  objection  upon  their  part,  defects  in  the  proceedings  by 
which  the  assent  is  given  cannot  be  held  to  invalidate  the  mortgage, 
unless  they  are  of  such  a  substantial  character  that  the  giving  of  the 
assent  cannot  be  inferred.^ 

Nev.  293  (1880);  Wright  v.  Bundy,  11  from  the  corporation  with  actual  no- 
Ind.  398  (1858);  Galveston  R.  R.  v.  tice  is  bound  by  the  irregular  mort- 
Cowdrey,  11  Wall.  459  (1870);  But-  gage.  The  corporation  cannot  raise 
ler  V.  Rahm,  46  Md.  541  (1877).  The  the  objection.  Rochester  Sav.  Bank 
president's  acknowledgment  of  amort-  v.  Averell,  96  N.  Y.  467  (1884).  Stock 
gage  may  be  taken  out  of  the  state,  owned  by  the  corporation  is  not  to 
Hodder  r.  Kentucky,  etc.  Ry.,  7  Fed.  be  voted.  Vail  v.  Hamilton,  85  N.  Y. 
Rep.  793  (1881).  Under  the  Illinois  453  (ISSl).  Other  corporate  creditors 
statute  a  mortgage  authorized  by  a  cannot  raise  this  objection  to  the 
directors'  meeting  held  outside  of  the  mortgage.  Hervey  v.  Illinois  Mid. 
state  is  illegal  unless  such  meeting  Ry.,  28  Fed.  Rep.  169  (1884).  Cf.  in 
was  authorized  or  its  acts  ratified  by  general,  Astor  v.  Westchester,  etc.  Co., 
a  vote  of  two-thirds  of  the  directors  33  Hun,  333  (1884).  Concerning  the 
at  a  regular  meeting  in  the  state  in  New  York  act  requiring  the  assent 
accordance  with  the  statute.  State  of  stockholders,  see  also  Martin  v.  Ni- 
Nat.  Bank  v.  Union  Nat.  Bank,  168  agara,  etc.  Co.,  122  N.  Y.  165  (1890); 
111.  519  (1897).  Creditors  of  a  Dela-  Welch  v.  Importers',  etc.  Bank,  122 
ware  corporation  cannot  defeat  its  N.  Y.  177  (1890) ;  Star  Co.  r.  Andrews, 
mortgage  on  the  ground  that  it  held  58  N.  Y.  Super.  Ct.  188  (1890);  Mc- 
its  organization  meetings  outside  of  Comb  v.  Barcelona,  etc.  Assoc,  10  N. 
the  state.  Hasbrouck  r.  Rich,  113  Mo.  Y.  Supp.  546  (1890);  aff'd,  134  N.  Y. 
App.  389  (1905).  See  also  §  713a,  598.  No  consent  of  the  stockholders 
supra.  is    necessary    to    a    purchase-money 

1  Although  the  statute  requires  the  mortgage  in  New  York.  In  re  Beaver 
assent  of  two-thirds  of  the  stockhold-  Knitting  Mills,  154  Fed.  Rep.  320 
ers    at    a    meeting   duly    called,    etc.,     (1907). 

before  a  mortgage  is  given,  yet  if  all  Where  the  stockholders  have  not 
the  stockholders  except  one  are  di-  authorized  the  issue  of  bonds  as  re- 
rectors,  and  he  assents  to  the  mort-  quired  by  statute,  the  statutory  lia- 
gage,  and  the  directors,  at  a  directors'  bility  of  the  stockholders  cannot  be 
meeting,  authorize  it,  the  mortgage  is  enforced  to  pay  such  bonds.  Boyd 
good.  The  provision  is  for  the  pro-  v.  Heron,  125  Cal.  453  (1899).  Under 
tection  of  stockholders  and  not  of  the  a  statute  requiring  the  consent  of 
public.  Thomas  r.  Citizens',  etc.  Ry.,  stockholders  to  borrow  money  and 
104  111.  462  (1882);  Greenpoint  Sugar  give  a  mortgage,  a  vote  of  the  stock- 
Co.  V.  Whitin,  69  N.  Y.  328  (1877);  holders  so  to  do,  in  order  to  pay  off 
Beecher  v.  Marquette,  etc.  Co.,  45  an  existing  loan,  sustains  a  mortgage 
Mich.  103  (1881).  See  also  §725,  given  to  secure  such  existing  loan, 
supra.  The  assent  may  be  given  sub-  without  a  new  loan  being  obtained, 
sequently  so  as  to  validate  a  mort-  The  statute  is  for  the  protection  of 
gage  if  there  are  no  intervening  the  stockholders,  and  if  not  followed 
rights.      And    a    person    purchasing    merely  makes  the  mortgage  voidable, 
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Wliere  the  statutes  of  a  state  provide  that  a  mortgage  shall  not  be 
given  by  a  domestic  mining  corporation  on  its  mines,  except  by  the 


but  not  at  the  instance  of  creditors. 
Citizens'  State  Bank  v.  McGraft,  etc. 
Co.,  122  Micli.  573  (1900).  A  con- 
stitutional and  statutory  requirement 
that  bonded  debt  shall  only  be  in- 
curred when  voted  at  a  meeting  called 
on  sixty  days'  notice  does  not  prevent 
a  waiver  of  such  notice  by  all  the 
stockholders  either  by  express  waiver 
or  by  attendance  without  such  notice. 
Riesterer  v.  Horton,  etc.  Co.,  160  Mo. 
141  (1901).  Stockholders  cannot  ob- 
ject to  a  mortgage  on  the  ground  that 
it  was  not  authorized  by  three-fourths 
of  the  stockholders  as  required  by 
statute,  where  the  minutes  of  a  spe- 
cial meeting  of  the  stockholders  au- 
thorizing the  mortgage  was  read  and 
approved  at  the  next  annual  meeting, 
and  where  there  was  no  bad  faith,  and 
where  for  a  year  and  a  half  the  mort- 
gage had  been  in  existence  and  in- 
terest paid  thereon.  Bishop  r.  Kent, 
etc.  Co.,  20  R.  I.  6S0  (1S98).  The 
Montana  statute  requiring  the  consent 
of  two-thirds  in  interest  of  the  stock 
of  a  corporation  to  a  deed  of  its  prop- 
erty does  not  render  the  deed  void  if 
such  consent  is  not  obtained,  and  a 
stranger  to  the  title  cannot  raise  this 
objection.  Boston,  etc.  Co.  v.  Montana, 
etc.  Co.,  89  Fed.  Rep.  529  (1898).  A 
judgment  creditor  under  the  decisions 
in  California  may  attack  the  validity 
of  a  prior  mortgage  on  the  ground 
that  it  was  not  authorized  by  the 
stockholders  as  required  by  statute. 
Williams  v.  Gold  Hill,  etc.  Co.,  96  Fed. 
Rep.  45-t  (1899 j;  aff'd,  186  U.  S.  157. 
A  New  York  statute  requiring  the 
consent  of  two-thirds  of  the  stockhold- 
ers to  a  mortgage  is  satisfied  where 
the  president  who  executes  the  mort- 
gage and  another  stockholder  who  in- 
dorses his  assent  thereon  own  over 
two-thirds  of  the  stock.  G.  V.  B.  Min. 
Co.  r.  First  Nat.  Bank,  etc.,  95  Fed. 
Rep.  23  (1899).  The  New  York  statute 
requiring  the  consent  of  stockholders 


to  the  execution  of  a  mortgage  is  for 
the  protection  of  the  stockholders,  and 
only  the  stockholders  can  object  to 
the  mortgage  on  that  ground.  In  re 
New  York,  etc.  Co.,  110  Fed.  Rep.  514 
(1901).  A  corporation  cannot  defend 
against  a  mortgage  on  the  ground  that 
the  consent  of  the  stockholders  was 
not  obtained,  as  required  by  statute. 
Atlantic  T.  Co.  r.  Crystal  Water  Co., 
72  N.  Y.  App.  Div.  539  (1902).  Where 
a  company  takes  over  the  property 
of  another  company  and  the  president 
delivers  goods  in  payment  of  debts  of 
the  latter  with  the  knowledge  and 
consent  of  the  officers  and  directors 
of  the  purchasing  company,  such  pay- 
ments are  legal,  and  the  statutes  of 
Pennsylvania  where  such  corporation 
existed,  requiring  stockholders'  con- 
sent to  the  incurring  of  debts,  do  not 
apply.  Curtis  v.  Natalie,  etc.  Co.,  89 
N.  Y.  App.  Div.  61  (1903);  aff'd,  181 
N.  Y.  543.  A  creditor  of  a  corpora- 
tion cannot  attack  a  mortgage  on  the 
ground  that  the  notice  of  the  stock- 
holders' meeting  authorizing  the  same 
was  not  in  accordance  with  the 
statute,  it  being  shown  that  a  ma- 
jority of  the  stock  voted  in  favor  of 
the  mortgage.  Anderson  r.  Bullock, 
etc.  Bank,  122  Ala.  275  (1899).  Even 
though  a  mortgage  is  executed  by  a 
corporation  without  the  consent  of 
the  stockholders,  as  required  by 
statute,  yet  the  corporation  cannot 
maintain  a  bill  in  equity  to  cancel 
the  mortgage,  unless  it  restores  to  the 
mortgagee  what  he  has  paid  thereon. 
Southern,  etc.  Assoc,  v.  Casa,  etc.  Co., 
128  Ala.  624  (1901).  Even  though  a 
statute  requires  a  certain  notice  to  be 
given  for  the  increase  of  stock,  and 
another  statute  has  a  similar  provi- 
sion as  to  bonds,  yet  both  notices 
may  be  combined  in  one  notice.  Pal- 
liser  V.  Home  Tel.  Co.,  44  S.  Rep.  575 
(Ala.  1907). 
A  creditor  who  is  also  a  stockholder 
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consent  of  two-thirds  of  the  capital  stock,  and  the  statutes  also  pro- 
vide that  foreign  corporations  shall  not  be  allowed  to  do  business 


may  vote  his  stock  in  favor  of  a  mort- 
gage to  himself.  Rittenhouse  v.  Winch, 
11  N.  Y.  Supp.  122  (1890).  A  stocli- 
holders'  vote  need  not  be  proved 
where  the  company  acquiesced  in  the 
mortgage.  Augusta,  etc.  R.  R.  v.  Kit- 
tel,  52  Fed.  Rep.  63  (1892).  An  actual 
meeting  of  the  stockholders  is  not 
necessary  if  all  consent,  even  though 
the  statutes  require  a  meeting.  A  sub- 
sequent creditor  cannot  complain.  Coe 
V.  East,  etc.  R.  R.,  52  Fed.  Rep.  531 
(1892).  A  statutory  provision  that 
stock  may  be  issued  for  property  only 
where  the  stockholders  have  author- 
ized the  issue  at  a  meeting  called  for 
that  purpose,  is  satisfied  by  the  in- 
corporators accepting  a  subscription 
payable  in  property.  Southern,  etc. 
Co.  V.  Yeatman,  134  Fed.  Rep.  810 
(1905).  Although  the  statutes  require 
two-thirds  of  the  stockholders'  assent 
to  a  mortgage,  yet  corporate  creditors 
cannot  raise  that  objection  where  the 
corporation  does  not.  Hervey  r.  Illi- 
nois Mid.  Ry.,  28  Fed.  Rep.  169  (1884). 
Where  the  charter  of  a  turnpike  com- 
pany requires  the  assent  of  two-thirds 
of  the  stockholders  to  any  mortgage, 
a  mortgage  without  that  assent  is  not 
ratified  by  the  payment  of  subscrip- 
tions for  the  purpose  of  paying  the 
debt  secured  by  the  mortgage.  Forbes 
V.  San  Rafael,  etc.  Co.,  50  Cal.  340 
(1875).  A  contract  to  make  a  mort- 
gage and  issue  bonds  may  be  enforced 
where  the  company  has  received  the 
consideration  therefor,  even  though 
the  statute  requires  the  assent  of  two- 
thirds  of  the  stockholders,  and  such 
assent  was  not  obtained.  Texas,  etc. 
Ry.  r.  Gentry,  69  Tex.  625  (1888). 
Although  the  statutes  of  Montana  re- 
quire that  a  mortgiige  may  be  given 
only  after  a  stockholders'  meeting, 
convened  by  publication  of  notice,  etc., 
has  voted  it,  yet  all  the  stockholders 
by  voting  therefor  v/aive  the  require', 
notice  and  no  one  can  complain.  The 


mortgage  is  valid.  Campbell  v.  At- 
genta,  etc.  Co.,  51  Fed.  Rep.  1  (1892). 
Concerning  such  a  waiver  see  also 
ch.  XXXVI,  supra.  A  chattel  mort- 
gage authorized  by  de  facto  stock- 
holders is  good  as  to  third  persons. 
As  against  a  receiver  of  the  corpora- 
tion it  is  valid,  although  the  affidavit 
is  defective  and  the  mortgage  is  not 
recorded.  Kane  v.  Lodor,  56  N.  J.  Eq. 
268  (1897).  Where  a  mortgage  must 
be  authorized  by  a  vote  of  two-thirds 
in  value  of  the  stockholders,  this 
means  a  stock  vote,  irrespective  of 
the  fact  that  some  of  tne  stock  is  only 
partly  paid  up.  Purdom  v.  Ontario, 
etc.  Deb.  Co.,  22  Ont.  Rep.  (Can.) 
597  (1892).  A  corporation  cannot  re- 
tain the  benefits  of  a  mortgage  and  at 
the  same  time  claim  that  it  is  illegal 
because  not  authorized  by  two-thirds 
of  its  stockholders,  and  because  it  ex- 
ceeded two-thirds  of  the  value  of  the 
corporate  property.  Junior  judgment 
creditors  have  no  greater  rights  than 
the  corporation  in  this  respect.  Ham- 
ilton T.  Co.  V.  Clemes,  17  N.  Y.  App. 
Div.  152  (1897);  aff'd,  163  N.  Y.  423. 
In  California,  by  statute,  the  vote  or 
consent  of  the  stockholders  is  nec- 
essary to  the  issue  of  bonds.  Smith 
r.  Ferries,  etc.  Ry.,  51  Pac.  Rep.  710 
(Cal.  1897).  A  mortgage  not  author- 
ized by  a  majority  in  interest  of  the 
stockholders  as  required  by  statute  is 
void.  Carlsbad,  etc.  Co.  v.  New,  33 
Colo.  389  (1905).  A  statute  requiring 
consent  of  stockholders  to  a  pledge  of 
corporate  property  is  for  the  benefit 
of  the  stockholders,  and  creditors  can- 
not object  that  such  consent  was  not 
given.  Barrett  v.  Pollak  Co.,  108  Ala. 
390  (1895).  A  provision  in  a  charter 
that  property  should  not  be  mortgaged 
or  pledged  except  with  consent  of  the 
stockholders  is  for  their  benefit,  and 
cannot  be  set  up  by  one  creditor  as 
against  another  creditor.  Alabama, 
etc.    Co.    r.    McKeever,    112    Ala.    134 
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within  the  state  on  more  favorable  terms  than  domestic  corporations, 
a  mortgage  by  a  foreign  corporation  on  a  mine  within  the  state  with- 
out the  consent  of  the  stockholders  is  void.^  A  mortgage  given  by  a 


(18S6).      Where    a    mortgage    covers 
one  ship  and  two  not  yet  built,  and 
subsequently,    and    before    they    are 
built,    a   statute    is   passed    requiring 
the   assent   of   the  stockholders   to   a 
mortgage,  such  mortgage  covers  such 
ships   without   the   stockholders'   con- 
sent.     The    Vigilancia,    68    Fed.    Rep. 
781    (1895).     Although  the  stockhold- 
ers authorize  a  mortgage  at  a  special 
meeting    instead    of    a   "regular    gen- 
eral meeting,"  as  required  by  statute, 
yet  a  corporate  creditor  cannot  attack 
it   on   that  ground.     Antietam   Paper 
Co.  V.  Chronicle  Pub.   Co.,   115   N.  C. 
143    (1894).     Although  the  New  York 
statute  requires  the  written  assent  of 
two-thirds  of  the  stockholders  in  in- 
terest to  the  execution  of  a  mortgage, 
yet  neither  the  company  nor  its  offi- 
cers executing  the  mortgage,  nor  the 
party  purchasing  the  equity  expressly 
subject  to  the  mortgage,  can  raise  the 
objection.     Beebe  v.  Richmond  Light, 
etc.  Co.,  3  N.  Y.  App.  Div.  334  (1896). 
Where  a  corporation  can  mortgage  its 
property  only  by  a  vote  of  the  stock- 
holders, the  president  cannot  give  a 
mortgage  by  depositing  the  title  deeds. 
Parker   v.  Carolina,   etc.   Bank,  53   S. 
C.    583    (1898).     A   statute   requiring 
leases  by  corporations  to  be  first  ap- 
proved   by    the    stockholders    applies 
only  to  leases  of  proi>erty  essential  to 
the   existence  of  the  corporation   for 
the  carrying  on  of  its  business,  and 
does  not  apply   to  leases  of  a  small 
portion  of  a  corporate  property.    Such 
statute  does  not  apply  to  purely  pri- 
vate corporations  at  all.    Coal,  etc.  Co. 
r.   Tennessee,   etc.    R.   R.,    106    Tenn. 
651    (1901).     A  by-law  requiring  cer- 
tain corporate  instruments  to  be  ap- 
proved by  the  stockholders  before  be- 
ing  executed    does   not    apply   to    an 
assignment  for  the  benefit  of  creditors. 
Goetz  r.   Knie,   103   Wis.   366    (1899). 
A    statutory     requirement    that    the 


stockholders  should  authorize  a  mort- 
gage is  for  their  protection  only,  and 
if  it  has  received  the  money  without 
such  approval  neither  it  nor  its  cred- 
itors nor  stockholders  can  defeat  the 
mortgage  after  they  have  acquiesced 
therein.  Eastman  v.  Parkinson,  113 
N.  W.  Rep.  649  (Wis.  1907).  A  statute 
requiring  the  consent  of  stockholders 
to  a  mortgage  does  not  apply  to  a 
mortgage  given  to  obtain  an  exten- 
sion of  time  on  an  existing  mechanic's 
lien.  Galveston,  etc.  Ry.  v.  Fontaine, 
23  Tex.  Civ.  App.  519   (1900). 

1  Williams  v.  Gold  Hill,  etc.  Co.,  96 
Fed.  Rep.  454  (1899),  the  court  re- 
fusing to  follow  Saltmarsh  v.  Spauld- 
ing,  147  Mass.  224  (1888).  A  West 
Virginia  corporation  owning  land  in 
California  must,  in  giving  a  mortgage 
on  such  land,  comply  with  the  Cali- 
fornia statutes  requiring  a  two-thirds 
vote  of  the  capital  stock  in  favor  of 
such  mortgage,  otherwise  such  mort- 
gage is  void.  Williams  v.  Gaylord,  186 
U.  S.  157  (1901),  the  court  following 
the  decision  of  the  supreme  court  of 
California.  Under  the  Illinois  statute 
which  prohibits  the  directors  from 
holding  their  meetings  outside  of  the 
state  unless  authorized  or  ratified  by 
a  vote  of  two-thirds  of  the  directors 
at  a  regular  meeting,  a  mortgage  on 
land  in  Missouri  authorized  at  a  meet- 
ing held  in  Missouri  is  illegal,  and  a 
subsequent  ratification  thereof  at  a 
meeting  regularly  held  in  Illinois  does 
not  validate  such  mortgage  as  against 
an  attachment  levied  before  such  rati- 
fication. Union,  etc.  Bank  r.  State, 
etc.  Bank,  55  S.  W.  Rep.  989  (Mo. 
1900).  A  mortgage  on  real  estate  in 
Kentucky  to  secure  bonds  payable  else- 
where is  of  course  governed  by  the 
laws  of  Kentucky.  Bramblet  v.  Com- 
monwealth, etc.  Co.,  83  S.  W.  Rep. 
599    (Ky.   1904). 
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ISTew  York  corporation  on  property  in  Idaho  is  valid  although  the 
written  consent  of  two-thirds  of  the  stockholders  in  interest,  which 
is  required  by  the  statute  of  New  York,  is  not  recorded  as  required 
by  such  statute.^  And  a  mortgage  by  a  New  Jersey  corporation  on 
property  in  New  York  need  not  have  the  consent  of  the  stockholders, 
as  required  by  the  New  York  statute  applicable  to  New  York  cor- 
porations.^ Even  though  the  constitution  and  statutes  require  that 
the  capital  stock  shall  not  be  increased,  except  upon  a  majority  vote 
of  the  stockholders  at  a  meeting  called  for  the  purpose,  on  sixty  days' 
public  notice,  yet  the  stockholders  may  unanimously  waive  such 
notice  and  the  expiration  of  such  time.^  Although  a  deed  by  a  min- 
ing company  has  not  been  ratified  by  two-thirds  in  interest  of  the 
stockholders,  as  required  by  statute,  yet  only  a  stockholder  or  some- 
one connected  with  the  title  of  the  corporation  can  raise  this  objec- 
tion.'* 

A  mortgagee  is  not  bound  to  inquire  into  the  observance  of  the 
rules  and  regulations  of  the  company  relative  to  the  call  of  meet- 
ings.'^    But  where  no  notice  at  all  of  the  directors'  meeting  was 

1  First  Nat.  Bank  v.  G.  V.  B.  Min.  held  by  the  state  court  to  apply  to 
Co.,  89  Fed.  Rep.  439  (1898);  aff'd,  a  mortgage  given  by  a  foreign  cor- 
95  Fed.  Rep.  23.  A  mortgage  may  be  poratiou,  a  federal  court  will  follow 
executed  by  authority  of  the  directors  such  decision.  Williams  v.  Gaylord, 
of  a  company,  and  even  though  the  102  Fed.  Rep.  372  (1900);  aff'd,  186 
statutes  of  N-ew  York  require  the  con-  U.  S.  157.  The  statute  in  Massachu- 
sent  of  stockholders,  yet  this  objec-  setts  that  a  corporation  shall  not  con- 
tion  canijot  be  raised  by  the  company  vey  or  mortgage  its  real  estate,  or 
itself  upon  a  foreclosure,  the  mort-  give  a  lease  thereof  for  more  than 
gaged  land  being  located  in  West  Vir-    a  year,  "unless  authorized  by  a  vote 

of  the  stockholders  at  a  meeting 
called  for  that  purpose,"  does  not  ap- 
ply    to     foreign     corporations,     even 


ginia.  Only  a  stockholder  can  raise 
the  objection.  Boyce  v.  Montauk,  etc. 
Co.,  37  W.  Va.  73    (1892). 

2  A  stockholder  in  a  New  Jersey  cor-  though  the  mortgage  is  authorized  in, 
poration  may  bring  suit  in  the  New  and  is  on  property  in,  Massachusetts. 
York  state  courts  to  compel   persons    Saltmarsh  v.  Spaulding,  147  Mass.  224 


holding  a  majority  of  the  stock  to 
return  to  the  corporation  for  cancel- 
lation a  large  amount  of  stock  which 
was  issued  to  them  illegally  and  with- 
out consideration,  but  the  legality  of 


(1888). 

3  State  V.  Cook,  178  Mo.  189  (1903). 

4  Galbraith  r.   Shasta,  etc.  Co.,  143 
Cal.  94  (1904). 

0  Ashley  Wire  Co.  v.  Illinois  Steel 


such  issue  will  not  be  determined  by  Co.,    164    111.    149    (189G).      Where    a 

the  statutes  of  New  York;    and  such  a   mortgage    is   approved   by   all    the 

also    is    the    rule    as   to    a   mortgage  stock  except  two  shares,  it  is  good  as 

which  was  made  without  reference  to  an   equitable   mortgage,   even   though 

the   requirements    of   the    New    York  the  meeting  of  stockholders  authoriz- 

statutes.      Ernst    v.    Rutherford,    etc.  ing  it  was  not  called  by  advertisement 

Co.,   38  N.   Y.  App.   Div.  388    (1899).  as  required  by  statute.    Central  Trust 

Where  a  statute  requiring  the  consent  Co.    v.    Bridges,    57    Fed.     Rep.     753 

of  the  stockholders  to  a  mortgage  is  (1893).     Even    though   the   statutory 
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given  and  some  of  the  directors  are  not  present  the  rule  may  be 
different.^      Where  the  seal  of  the  company  has  been  allixed  to  a 


notice  of  a  stockholders'  meeting  is 
not  given,  a  mortgage  authorized  by 
the  board  of  directors  elected  at  such 
a  meeting  is  legal,  where  the  corpora- 
tion receives  the  benefit  therefrom, 
without  any  stockholder  objecting. 
Atlantic,  etc.  Co.  v.  The  Vigilancia,  73 
Fed.  Rep.  452  (1896).  Although  the 
statutes  require  three  directors,  who 
shall  be  stockholders,  and  one  assigns 
his  stock,  and  the  other  two  authorize 
and  execute  a  corporate  mortgage  at 
a  meeting  held  without  notice  to  the 
other,  yet  the  mortgagee,  having  no 
notice  of  these  facts,  is  protected. 
Kuser  v.  Wright,  52  N.  J.  Eq.  825 
(1895),  rev'g  Wright  v.  First  Nat. 
Bank,  52  N.  J.  Eq.  392  (1894).  See 
also  §  725,  supra. 

1  A  mortgage  authorized  at  a  meet- 
ing of  the  board  of  directors  of  which 
no  notice  was  given  and  some  of  the 
directors  were  absent  is  not  valid, 
and  the  declarations  of  a  joint  mort- 
gagor that  the  corporation  had  au- 
thorized the  mortgage  are  inadmissi- 
ble. Relley  v.  Campbell,  134  Cal.  175 
(1901).  A  mortgage  authorized  at  a 
special  meeting  of  directors,  no  notice 
of  which  had  been  given  to  two  di- 
rectors who  were  not  present,  is  not 
enforceable,  the  minutes  not  having 
been  approved  at  any  subsequent  meet- 
ing. Curtin  v.  Salmon,  etc.  Co.,  130 
Cal.  345  (1900).  A  chattel  mortgage 
authorized  at  a  directors'  meeting  at 
which  only  half  of  the  directors  were 
present  and  notice  of  which  had  not 
been  given  to  directors  who  were 
not  present,  is  illegal.  Broughton  v. 
Jones,  120  Mich.  462  (1889).  A  mort- 
gage may  be  valid,  even  though  the 
directors'  meeting  which  authorized  it 
was  without  notice  to  one  director,  it 
appearing  that  he  was  merely  a  nom- 
inal stockholder  and  director.  Stie- 
well  r.  Webb,  etc.  Co.,  79  Ark,  45 
(1906).  An  irregular  meeting  of  the 
board  of  directors  authorizing  the  bor- 


rowing of  money  and  the  giving  of  a 
mortgage  may  be  made  legal  by  the 
company  subsequently  accepting  and 
using  the  money.  Murray  v.  Beal,  23 
Utah,  548  (1901).  The  separate  assent 
of  directors  to  the  president  execut- 
ing a  mortgage  in  the  name  of  the 
corporation  may  be  equivalent  to  ac- 
quiescence on  the  part  of  the  direct- 
ors in  his  assuming  such  authority 
and  may  bind  the  corporation.  Na- 
tional, etc.  Bank  /;.  Sandford,  etc.  Co., 
157  Ind.  10  (1901).  Where  a  mort- 
gage is  executed  by  order  of  directors 
assenting  apart  and  not  in  a  meeting, 
and  is  executed  by  a  president  and 
secretary  who  were  elected  by  the 
stockholders  at  a  meeting  not  properly 
called,  the  stockholders  having  no 
power  to  elect  such  officers  in  any 
case,  the  mortgage  is  not  good.  Re 
St.  Helen  Mill  Co.,  3  Sawy.  88  (1874) ; 
s.  c,  21  Fed.  Cas.  161.  Where  the 
entire  business  is  turned  over  to  ex- 
ecutive officers  and  the  stockholders, 
and  the  directors  hold  no  meetings, 
a  mortgage  made  by  the  officers  is 
valid.  Cunningham  v.  German,  etc. 
Bank,  101  Fed.  Rep.  977  (1900). 
Where  the  charter  provides  that  the 
business  shall  be  managed  by  three 
executive  officers  they  may  execute  a 
mortgage,  it  appearing  that  no  direct- 
ors have  ever  been  elected.  Bell,  etc. 
Co.  V.  Kentucky,  etc.  Co.,  50  S.  W.  Rep. 
2  (Ky.  1899).  Where  the  president 
has  been  allowed  by  the  board  of  di- 
rectors to  carry  on  all  the  business  as 
though  it  was  his  own,  a  mortgage  in 
the  name  of  the  corporation  executed 
by  him  on  the  corporate  property  is 
valid.  National,  etc.  Bank  r.  Sand- 
ford,  etc.  Co.,  157  Ind.  10  (1901).  See 
also  §§  716-719,  supra.  Where  the 
board  of  directors  have  power  to  bor- 
row money  and  issue  debentures,  and 
the  debenture  is  issued  in  due  form 
on  its  face,  a  bona  fide  holder  thereof 
is   protected,    although   the    company 
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mortgage  by  the  secretary,  the  mortgagee  need  not  inquire  whether 
the  secretary  was  duly  authorized  to  affix  it,  or  whether  a  quorum  of 
the  directors  was  present  at  the  meeting  and  authorized  the  mort- 
gage, the  court  upholding  the  mortgage,  although  a  quorum  was  not 
present  when  it  was  authorized.^ 


had  not  been  fully  organized  and  no 
directors  had  been  appointed  and  no 
resolutions  passed  by  them.  Duck  v. 
Tower,  etc.  Co.,  [1901]  2  K.  B.  314. 
A  creditor  of  a  corporation  cannot  at- 
tack a  mortgage  on  the  ground  that 
the  notice  of  the  stockholders'  meet- 
ing authorizing  the  same  was  not  in 
accordance  with  the  statute,  it  being 
shown  that  a  majority  of  the  stock 
voted  in  favor  of  the  mortgage.  An- 
derson V.  Bullock,  etc.  Bank,  122  Ala. 
275  (1899).  Resolutions  of  the  board 
of  directors  and  of  the  stockholders 
authorizing  a  mortgage  to  secure 
money  borrowed  is  an  implied  author- 
ization for  the  issue  of  bonds  secured 
by  such  mortgage.  Moreover,  the 
company  having  received  the  money 
on  the  bonds  and  paid  interest  there- 
on for  many  years  cannot  then  repu- 
diate it.  Pomeroy  v.  New  York,  etc. 
Co.,  48  Atl.  Rep.  395  (N.  J.  1901). 
See  also  §  725,  supra. 

1  County,  etc.  Bank  v.  Rudry  Mer- 
thyr,  etc.  Co.,  [1895]  1  Ch.  629.  See 
also  Sioux  City  etc.  Co.  v.  Trust  Co., 
82  Fed.  Rep.  124  (1897);  aff'd,  173 
U.  S.  99  (1899);  also  §§712,  725, 
supra.  A  mortgagee  is  chargeable 
with  knowledge  of  the  fact  that  the 
statute  required  three  directors,  and 
that  the  company  only  hacl  two  di- 
rectors when  the  mortgage  was  au- 
thorized. Wright  V.  First  Nat.  Bank, 
52  N.  J.  Eq.  392  (1894).  It  is  no 
defense  to  a  mortgage  that  the  direct- 
ors authorizing  it  were  irregularly 
elected,  the  stockholders  having  ac- 
quiesced. Savage  v.  Miller,  56  N.  J. 
Eq.  432  (1898).  A  mortgagee  need 
not  inquire  whether  a  resolution  of 
the  directors  authorizing  a  mortgage, 
and  recited  therein,  has  been  actually 
passed  by  them.  Manhattan  Hard- 
ware Co.  V.  Roland,  128  Pa.  St.  119 


(1889).  Where  the  statute  requires 
directors  to  be  stockholders  and  two 
of  the  dii'ectors  are  not  stockholders, 
but  a  directors'  meeting  is  regularly 
called,  a  mortgage  authorized  at  such 
a  meeting  is  legal,  even  though  one 
of  the  directors  who  held  stock  and 
was  qualified  was  not  present,  espe- 
cially where  he  had  agreed  to  the 
mortgage  and  the  mortgagee  took 
possession  and  held  it  for  thirteen 
months  and  the  corporation  did  not 
object.  Silsby  v.  Strong,  38  Oreg.  36 
(1900).  A  receiver  of  a  corporation 
cannot  defeat  a  mortgage  on  the 
ground  that  the  directors  have  not  ex- 
pressly authorized  it,  where  the  cor- 
poration itself  could  not  defeat  it. 
Auten  r.  City,  etc.  Ry.,  104  Fed.  Rep. 
395  (1900).  As  to  requirements  by 
charter  or  by-laws  that  contracts  shall 
be  made  by  certain  othcers  or  with 
certain  formalities,  and  as  to  the 
right  of  one  contracting  with  a  cor- 
poration to  rely  on  the  corporate  ac- 
tion, see  §  725,  supra.  A  mortgage 
made  by  the  president  without  au- 
thority is  not  binding  on  the  company 
and  cannot  be  validated  after  the  com- 
pany has  become  insolvent  where  the 
statute  prohibits  assignments  after  in- 
solvency. Howell  V.  Keen,  43  Atl. 
Rep.  1070  (N.  J.  1899).  Where  the 
corporate  seal  is  not  attached  to  a 
mortgage  the  authority  of  the  presi- 
dent to  execute  it  must  be  shown. 
American,  etc.  Assoc,  v.  Smith,  122 
Ala.  502  (1899).  Where  the  charter 
says  five  shall  constitute  a  quorum 
of  directors,  a  mortgage  executed 
under  the  authority  of  a  directors' 
meeting  when  only  four  are  present 
is  void.  Holcomb  v.  Bridge  Co.,  9  N. 
J.  Eq.  457  (1853).  See  also  §  713a, 
sui)ra. 
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The  supreme  court  of  the  United  States  clearly  lays  down  the 
rule  that  ''one  who  takes  from  a  railroad  or  business  corporation,  in 
good  faith,  and  without  actual  notice  of  any  inherent  defect,  a 
negotiable  obligation  issued  by  order  of  the  board  of  directors,  signed 
by  the  president  and  secretary  in  the  name  and  under  the  seal  of  the 
corporation,  and  disclosing  upon  its  face  no  want  of  authority,  has 
the  right  to  assume  its  validity,  if  the  corporation  could,  by  any 
action  of  its  officers  or  stockholders,  or  of  both,  have  authorized  the 
execution  and  issue  of  the  obligation."^ 

§  809.  Ratification  of  an  unauthorized  mortgage— The  resolu- 
tions authorizing  the  mortgage. — The  terms  of  the  resolution  author- 
izing the  mortgage  should  be  as  broad  as  the  terms  of  the  mortgage 
itself.  The  better  plan  is  to  have  the  resolution  embody  the  mort- 
gage as  a  part  of  the  resolution  itself.  Otherwise  there  may  be  a 
controversy  as  to  whether  all  the  terms  of  the  mortgage  were  author- 
ized by  the  board  of  directors.-    Where  a  mortgage  recites  that  it  was 


1  Louisville,  etc.  Ry.  v.  Louisville 
Trust  Co.,  174  U.  S.  552,  573  (1899), 
the  court  saying  also  that  the  records 
of  the  corporation  and  its  board  of 
directors  are  private  records  which  a 
person  dealing  with  the  corporation 
is  not  bound  to  inspect  as  he  would 
be  bound  in  case  of  a  public  record. 
In  this  case  the  court  held  that  even, 
though  a  statute  authorizing  one  rail- 
road corporation  to  guarantee  the 
bonds  of  another  corporation  pro- 
vides that  such  guaranty  shall  be 
made  only  upon  a  petition  of  a  ma- 
jority in  interest  of  the  stockholders 
of  the  former,  yet  if  the  guaranty  is 
actually  executed  by  order  of  the 
board  of  directors  without  any  such 
petition,  a  bona  fide  purchaser  of  the 
bonds  may  enforce  such  guaranty,  but 
a  purchaser  with  notice  cannot  enforce 
such  guaranty,  the  court  saying:  "The 
distinction  between  the  doing  by  the 
corporation  of  an  act  beyond  the 
scope  of  the  powers  granted  to  it  by 
law,  on  the  one  side,  and  an  irregu- 
larity in  the  exercise  of  the  granted 
powers,  on  the  other,  is  well  estab- 
lished and  has  been  constantly  recog 
nized  by  this  court." 

2  A  resolution  authorizing  a  mort- 
gage to  contain  the  usual  terms  au- 


thorizes a  provision  for  the  principal 
becoming  due  upon  a  default  in  in- 
terest. Farmers'  L.  &  T.  Co.  t.  Iowa 
Water  Co.,  78  Fed.  Rep.  881  (1897). 
The  trustee  of  a  mortgage  cannot 
maintain  a  suit  to  reform  the  same 
so  as  to  include  certain  provisions 
which  the  board  of  directors  author- 
ized but  which  the  mortgage  did  not 
contain,  there  being  no  proof  of  mu- 
tual mistake  or  actual  fraud.  Trust 
Co.  V.  Universal,  etc.  Co.,  90  N.  Y. 
App.  Div,  207  (1904).  If  the  stock- 
holders authorize  a  mortgage  in  such 
form  and  on  such  terms  as  the  direct- 
ors may  approve,  the  directors  may 
insert  in  it  an  after-acquired  prop- 
erty clause.  Cummings  v.  Consoli- 
dated, etc.  Co.,  27  R.  I.  195  (1905). 
Where  the  mortgage  covers  after-ac- 
quired property  "connegtedi  with,  or 
issuing  from,  or  relating  to"  the  exist- 
ing property,  it  does  not  cover  a  rail- 
road subsequently  acquired,  and  it  is 
immaterial  that  the  directors'  resolu- 
tion authorizing  the  mortgage  pro- 
vided for  its  covering  all  subsequently 
acquired  property.  Murray  v.  Farm- 
ville,  etc.  R.  R.,  101  Va.  262  (1903). 
Where  the  president  is  authorized  to 
execute  a  mortgage  the  usual  mort- 
gage is  understood.  The  fact  that 
G7 


§  809.] 


MORTGAGE  DEEDS  OF  TRUST. 


[CH.  XL VII. 


duly  executed  by  authority  of  the  corporation,  neither  the  corporation 
nor  its  creditors  can  claim  that  the  board  of  directors  did  not  author- 
ize it  in  the  form  in  which  it  was  executed.^    Resolutions  of  the  board 


a  mortgage  and  the  bonds  secured 
thereby  are  lor  a  larger  amount  than 
authorized  by  the  stockholders  does 
not  enable  a  subsequent  creditor  to 
attack  such  mortgage.  Anderson  v. 
Bullock,  etc.  Bank,  122  Ala.  275 
(1899).  Where  the  draft  of  a  mort- 
gage, approved  by  the  board  of  di- 
rectors, contains  a  provision  for  the 
payment  of  attorney's  fees,  such  pro- 
vision is  enforceable,  even  though  the 
resolution  of  the  board  of  directors 
did  not  expressly  cover  that  point. 
Hubbard  v.  University  Bank,  etc.,  125 
Cal.  684  (1899).  Where  a  committee 
is  authorized  to  modify  a  reorganiza- 
tion plan  it  may  change  the  plan  so 
that  on  default  of  the  new  second 
mortgage  the  stock  of  the  corporation 
shall  belong  to  the  bondholders  and 
the  second  mortgage  shall  be  dis- 
charged. At  least  such  a  change  is 
binding  on  a  bondholder  who  held  his 
bonds  four  years  without  objection, 
and  until  after  the  default  had  taken 
place  and  the  stock  absorbed  and  the 
mortgage  discharged.  Lyman  v.  Kan- 
sas City,  etc.  R.  R.,  101  Fed.  Rep.  636 
(1900).  A  resolution  authorizing  the 
president  to  execute  a  chattel  mort- 
gage does  not  authorize  him  to  give 
a  chattel  mortgage  which  can  be  fore- 
closed on  ten  days'  notice  and  which 
gives  other  executory  powers  to  the 
mortgagee.  Monroe,  etc.  Co.  v.  Ar- 
nold, 108  Ga.  449  (1899).  A  provision 
that  upon  default  in  interest  the  bond- 
holder might  declare  the  principal 
due  is  unusual,  and  hence  is  void, 
but  the  rest  of  the  mortgage  will  be 
sustained.  Jesup  v.  City  Bank,  14 
Wis.  331  (1861).  Since  the  date  of 
the  foregoing  decision,  however,  such 
mortgages  have  become  usual.  A 
resolution  authorizing  a  mortgage  on 
the  road  and  property  sustains  the 
mortgage  on  the  franchises  also. 
Bardstown,  etc.  R.  R.  v.  Metcalfe,  4 
Met.    (Ky.)    199    (1862).     Where   the 


directors  authorize  a  chattel  mortgage 
in  certain  terms,  but  the  oflacers  exe- 
cute it  in  materially  different  terms, 
the  mortgage  is  void.  Kendall  v. 
Bishop,  76  Mich.  634  (1889).  Al- 
though the  resolution  authorizing  a 
mortgage  does  not  specify  many  pro- 
visions which  are  in  it,  yet  if  these 
provisions  are  the  usual  ones  the 
whole  mortgage  is  valid.  Savannah, 
etc.  R.  R.  V.  Lancaster,  62  Ala.  555 
(1878).  Under  a  general  resolution 
authorizing  a  mortgage,  a  provision 
may  be  inserted  in  the  mortgage  that 
the  principal  shall  become  due  upon 
default  in  the  payment  of  interest. 
Coe  V.  New  Jersey  Mid.  Ry.,  31  N.  J. 
Eq.  105  (1879).  A  vote  authorizing 
a  mortgage  on  the  road  and  appurte- 
nances is  broad  enough  to  sustain  a 
mortgage  on  the  railroad  itself  and 
all  that  belonged  to  it  as  a  railroad; 
in  other  words,  all  the  property,  real 
and  personal.  Kennebec,  etc.  R.  R.  v. 
Portland,  etc.  R.  R.,  59  Me.  9,  22 
(1871).  A  directors'  resolution  au- 
thorizing a  mortgage  on  "all  the  real 
and  personal  property  now  or  here- 
after belonging  to  the  company"  is 
sufficient,  and  covers  earnings,  in- 
come, and  profits.  Kelly  v.  Alabama, 
etc.  R.  R.,  58  Ala.  489  (1877).  Even 
though  the  resolutions  authorizing  a 
mortgage  were  oral,  and  no  written 
record  was  made,  yet  they  may  be 
proved  to  sustain  the  mortgage.  Boggs 
V.  Lakeport,  etc.  Assoc,  111  Cal.  354 
(1896).  The  authorization  by  the  di- 
rectors need  not  specify  the  usual  pro- 
visions which  are  inserted  in  such 
mortgages.  Vincent  v.  Snoqualmie 
Mill  Co.,  7  Wash.  566  (1894).  The 
terms  of  a  mortgage  cannot  be  modi- 
fied by  the  president.  See  §  716, 
supra. 

1  Sioux  City,  etc.  Co.  v.  Trust  Co., 
82  Fed.  Rep.  124  (1897);  aff'd,  173 
U.  S.  99  (1899).  See  also  §§712,  725, 
808,  supra. 
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of  directors  and  of  the  stockholders  authorizing  a  mortgage  to  secure 
money  borrowed  is  an  implied  authorization  for  the  issue  of  bonds 
secured  by  such  mortgage.  Moreover,  the  company  having  received 
the  money  on  the  bonds  and  paid  interest  thereon  for  many  years  can- 
not then  repudiate  it.^ 

Even  though  a  mortgage  has  been  made  without  authority  it  may 
be  confirmed  by  acquiescence  or  accepting  the  benefits  thereof,  or 
may  be  expressly  ratified  by  subsequent  resolutions  of  the  proper 
corporate  authorities.^     Thus  a  note  given  by  a  corporation  may  bo 


1  Pomeroy  v.  New  York,  etc.  Co.,  48 
Atl.  Rep.  395  (N.  J.  1901). 

2  Shaver  v.  Hardin,  82  Iowa,  378 
(1891).  A  mortgage  executed  by  the 
president  is  legal,  even  though  not 
authorized  by  the  board  of  directors, 
it  appearing  that  all  the  officers  and 
stockholders  knew  of  it  and  accepted 
the  benefit  of  it.  Fourth  Nat.  Bank, 
etc.  V.  Camden,  etc.  Co.,  142  Fed.  Rep. 
257  (1905).  A  corporation  cannot  set 
up  that  the  mortgage  was  not  author- 
ized by  the  stockholdei's  w&ere  it  has 
received  the  benefits  of  the  same.  Big 
Creek,  etc.  Co.  v.  American,  etc.  Co., 
127  Fed.  Rep.  625  (1904).  If  all  the 
stockholders  are  present  informalities 
in  voting  for  a  mortgage  cannot  be 
set  up  by  general  creditors  to  impeach 
the  mortgage.  William  Firth  Co.  v. 
South  Carolina,  etc.  Co.,  122  Fed.  Rep. 
569  (1903).  A  ratification  by  the 
stockholders  of  an  issue  of  bonds  is 
the  same  as  an  original  authorization 
of  such  issue.  McAlpin  v.  Universal, 
etc.  Co.,  57  Atl.  Rep.  802  (N.  J.  1904). 
Even  though  a  mortgage  deed  of  trust 
is  executed  by  the  president  without 
authority,  yet,  if  the  corporation 
afterwards  obtains  a  release  of  some 
of  the  property  from  the  mortgage, 
it  ratifies  the  same.  Clark  v.  Elmen- 
d'orf,  78  S.  W.  Rep.  538  (Tex.  1904). 
A  vote  of  the  directors  ratifying  an 
informally  executed  mortgage  does 
not  necessarily  ratify  a  special  pro- 
vision in  it  relative  to  attorney's  fees, 
where  such  provision  is  not  specially 
called  to  the  board's  attention.  Pa- 
cific, etc.  Mill  V.  Dayton,  etc.  Ry..  5 
Fed.   Rep.   852    (1881).     The   ratifioa- 
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tion  of  an  unauthorized  mortgage  may 
be  by  express  resolutions.  Purser  v. 
Eagle  Lake,  etc.  Co.,  Ill  Cal.  139 
(1896).  Variances  in  the  mortgage 
executed,  from  the  mortgage  author- 
ized, are  cured  by  the  directors  issu- 
ing the  bonds  and  by  resolution  re- 
ferring to  the  mortgage.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
Rep.  441  (1895).  Even  though  the 
directors  have  not  especially  author- 
ized a  mortgage,  yet,  if  the  person 
who  owns  practically  all  the  stock 
takes  part  in  the  transaction,  and  the 
corporation  receives  the  benefit  of  it, 
the  mortgage  is  good.  Auten  v.  City, 
etc.  Ry.,  104  Fed.  Rep.  395  (1900). 
A  purchase-money  mortgage  given  by 
a  corporation  is  binding,  even  though, 
not  authorized  by  the  board  of  direct- 
ors, where  the  company  used  the  prop- 
erty for  two  years.  Blood  v.  La  Se- 
rena, etc.  Co.,  134  Cal.  361  (1901). 
Even  though  a  mortgage  is  not  au- 
thorized at  a  formal  meeting  of  the 
directors,  nevertheless  if  the  directors 
knew  and  approved  of  the  same  and 
the  corporation  accepted  the  benefits, 
the  mortgage  will  be  enforced,  it  hav- 
ing been  signed  by  the  president  and 
secretary  and  the  corporate  seal  hav- 
ing been  attached.  Nevada,  etc.  Syn- 
dicate V.  National,  etc.  Co.,  96  Fed. 
Rep.  133  (1899).  Even  though  the 
officers  in  executing  a  deed  in  behalf 
of  the  corporation  omit  a  covenant 
that  the  grantee  assumes  a  mortgage 
on  the  property,  as  required  by  the 
resolutions  of  the  board  of  directors 
authorizing  such  deed,  yet  if  the  cor- 
poration accepts  a  consideration   for 
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enforced  against  it,  where  it  received   and  kept  the  money,   even 


the  deed  other  corporate  creditors  can- 
not object  thereto.  White  v.  Shep- 
pard,  41  N.  Y.  App.  Div.  113  (1899). 
Even  though  the  mortgage  differs 
from  tlie  one  authorized  by  the  board 
of  directors,  yet  if  the  company  has 
used  the  money  the  mortgage  is  valid. 
Beach  v.  Wal^efield,  107  Lowa,  5C7 
(1S98).  A  mortgage  made  by  four 
directors  when  the  statute  required 
five,  there  being  one  vacancy,  is  legal 
if  the  mortgage  is'  ratified  by  the  full 
board,  and  such  ratification  may  be 
by  recognition  of  the  mortgage  in  a 
second  mortgage.  Porter  v.  Lassen 
County,  etc.  Co.,  127  Cal.  261  (1839). 
A  mortgage  need  not  recite  in  full 
the  proceedings  of  the  stockholders 
and  directors  authorizing  it.  Turner 
V.  Kingston,  etc.  Co.,  106  Tenn.  1 
(1900) ;  s.  c,  59  S.  W.  Rep.  410  (Tenn. 
1900).  A  stockholder's  suit  to  vacate 
a  foreclosure  decree  seven  years  after 
it  was  entered  and  three  years  after 
a  decision  that  he  was  entitled  to  make 
the  application,  the  property  in  the 
meantime  having  passed  into  l)07ia  fide 
hands,  is  too  late,  his  claim  being 
that  he  was  a  stockholder  in  a  com- 
pany that  was  consolidated  with  an- 
other company,  and  that  the  property 
of  his  corporation  was  sold  on  the 
foreclosure  of  a  mortgage  of  the  lat- 
ter, which  mortgage  was  executed 
prior  to  the  consolidation.  Atlantic 
Trust  Co.  r.  New  York,  etc.  Co.,  75  N. 
Y.  App.  Div.  354  (1902).  A  change 
in  a  mortgage  as  authorized  may  be 
ratified  by  a  resolution  subsequently 
passed.  Prentiss  Tool,  etc.  Co.  v.  God- 
chaux,  66  Fed.  Rep.  234  (1894).  A 
mechanic's  lien  accruing  after  a  mort- 
gage was  executed,  but  before  its  exe- 
cution was  authorized  or  ratified,  has 
priority.  National  Foundry,  etc. 
Works  V.  Oconto  Water  Co.,  G8  Fed. 
Rep.  1006    (1895). 

The  ratification  of  an  unauthorized 
mortgage  need  not  necessarily  be  by 
express  resolutions.  Such  ratification 
may  be  by  the  acts  of  the  corporation 


in  accepting  the  benefits  of  the  mort- 
gage with  knowledge  of  its  existence. 
The  law  does  not  allow  a  corporation 
to  treat  a  mortgage  as  legally  exist- 
ing, and  then  long  subsequently  to 
repudiate  it  on  the  ground  that  it  was 
not  properly  authorized.  Instances  of 
the  application  of  this  rule  are  given 
in  the  notes  below.  McCurdy's  Appeal, 
65  Pa.  St.  290  (1870),  where  there 
was  no  actual  delivery  of  the  mort- 
gage to  the  trustee;  Wood  v.  Whelen, 
93  111.  153  (1879),  where  the  mortgage 
was  authorized  by  the  promoters  in- 
stead of  the  directors;  Harrison  v. 
Annapolis,  etc.  R.  R.,  50  Md.  490 
(1878),  where  it  was  alleged  that  the 
board  was  not  legally  constituted; 
Singer  v.  St.  Louis,  etc.  R.  R.,  6  Mo. 
App.  427  (1879),  where  the  bonds 
were  issued  for  what  was  alleged 
to  be  an  ultra  vires  lease;  Efl- 
well  V.  Grand,  etc.  R.  R.,  67  Barb.  83 
(1874),  where  the  terms  of  the  mort- 
gage differed  from  those  authorized; 
aff'd,  67  Barb.  83  and  85;  Aurora,  etc. 
Soc.  V.  Paddock,  80  111.  263  (1875), 
where  it  was  claimed  that  the  stock- 
holders as  well  as  the  directors  must 
authorize  a  mortgage;  Ottawa,  etc.  Co. 
V.  Murray,  15  111.  336  (1854),  where 
the  officer  signed  his  own  instead  of 
the  company's  name  to  the  bonds.  See 
also  many  cases  in  ch.  XLIII,  supra, 
sustaining  the  authority  of  ofiicials 
who  have  been  allowed  to  assume  pow- 
ers for  a  long  time;  also  ch.  XLIV, 
supra,  concerning  ratification,  etc.,  of 
ultra  vires  and  other  acts;  Lewis  v. 
Hartford  Mfg.  Co.,  56  Conn.  25 
(1888),  where  the  mortgage  was  made 
by  an  agent  without  a  vote  of  the 
directors;  Thomas  v.  Citizens'  Horse 
Ry.,  104  111.  462  (1882),  where  a  stock- 
holders' vote  was  not  taken,  although 
required  by  statute.  See  also  §§  723- 
725,  supra.  Samuel  v.  Holladay,  1 
Woolw.  400  (1869);  s.  c,  21  Fed.  Cas. 
306,  where  there  was  a  ratification  of 
the  mortgage.  A  railway  mortgage  on 
all  real  and  personal  property  may  be 
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though  the  mortgage  securing  the  note  was  void  for  want  of  the  con- 
sent of  the  stockholders  as  required  by  statute.^ 


valid,  though,  not  ia  conformity  with 
the  general  chattel  mortgage  act  in 
respect  to  acknowledgment.  Cooper  v. 
Corbin,  105  111.  224  (18S3).  Although 
mortgage  bonds  are  issued  by  corpo- 
late  officers  without  authority,  yet, 
if  for  several  years  they  are  used  as 
a  pledge  to  secure  corporate  debts,  and 
in  the  meantime  directors  and  stock- 
holders know  of  their  issue,  they  are 
valid.  Stainback  v.  Junk,  etc.  Co.,  98 
Tenn.  306  (1S97).  An  unauthorized 
mortgage  is  ratified  if  for  several 
months  after  the  mortgagee  takes  pos- 
session the  directors  do  not  object  or 
offer  to  refund  the  borrowed  money. 
Currie  v.  Bowman,  25  Oreg.  364 
(1894).  An  unauthorized  alteration 
in  a  mortgage  may  be  ratified  by  the 
subsequent  acts  of  the  parties.  Wood- 
bury V.  Allegheny,  etc.  R.  R.,  72  Fed. 
Rep.  371  (1895).  A  mortgage  exe- 
cuted by  the  president  and  secretary 
of  a  corporation,  instead  of  by  its 
trustees,  and  without  any  formal  au- 
thorization, is  valid  where  there  were 
only  three  trustees  and  two  of  them 
were  the  president  and  secretary,  and 
the  money  secured  by  the  mortgage 
was  received  by  the  corporation  and 
used  for  its  benefit.  Dexter  v.  Long, 
2  Wash.  St.  435  (1891).  Although  the 
president  executes  a  mortgage  for  a 
shorter  term  and  more  frequent  pay- 
ments of  interest  than  the  board  au- 
thorized, yet  where  the  company'  ac- 
cepts the  money  and  pays  the  in- 
terest for  a  time,  the  mortgage  is 
valid.  Gribble  v.  Columbus  Brewing 
Co.,  100  Cal.  67  (1893).  A  chattel 
mortgage  given  by  the  president  and 
treasurer  without  previous  authority 
from  the  directors  may  be  validated 
by  the  corporation  accepting  the  bene- 
fit of  the  same.  Edelhoff  v.  Horner, 
etc.  Co.,  86  Md.  595  (1S98).  Where 
a  mortgage  recites  that   it  was  duly 


executed  by  authority  of  the  corpora- 
tion, neither  the  corporation  nor  Its 
creditors  can  claim  that  the  board  of 
directors  did  not  authorize  it  in  the 
form  in  which  it  was  executed.  Sioux, 
etc.  Co.  V.  Trust  Co.,  82  ^ed.  Rep. 
124  (1897);  aft'd,  173  U.  S.  99  (1899). 
Although  mortgage  bonds  are  issued 
by  corporate  officers  without  author- 
ity, yet  if  for  several  years  they  are 
used  as  a  pledge  to  secure  corporate 
debts,  and  in  the  meantime  directors 
and  stockholders  know  of  their  issue, 
they  are  valid.  Stainback  v.  Junk, 
etc.  Co.,  98  Tenn.  306  (1897).  An  un- 
authorized mortgage  is  not  ratified 
nor  is  it  made  valid  by  estoppel  in 
pais,  except  in  a  manner  in  writing 
sufficient  to  authorize  the  mortgage. 
Blood  V.  La  Serena,  etc.  Co.,  113  Cal. 
221  (1896).  A  mortgage  of  the  cor- 
porate property  in  California  without 
a  prior  resolution  authorizing  it  is 
void,  although  such  resolution  is  re- 
cited in  the  mortgage,  and  the  presi- 
dent, secretary,  and  two-thirds  of  the 
stockholders  sign  it,  and  the  corpo- 
rate seal  is  attached.  Separate  assent 
of  the  directors  is  not  enough.  A 
subsequent  assessment  by  the  direct- 
ors to  pay  the  mortgage  is  not  a  rati- 
fication. Alta,  etc.  Co.  v.  Alta,  etc. 
Co.,  78  Cal.  629  (1889).  The  fact  that 
the  proceeds  of  a  mortgage  are  ap- 
plied to  the  business  of  the  company 
does  not,  as  against  other  creditors, 
validate  the  mortgage  which  has 
been  made  without  authorization  by 
the  board  of  directors.  The  absence 
of  the  corporate  seal  prevents  any 
prima  facie  validity.  Duke  r.  Mark- 
ham,  105  N.  C.  131  (1890).  Where 
the  stockholders  build  the  road  with 
their  own  money  and  take  the  mort- 
gage bonds  of  the  company  as  secur- 
ity without  formal  action  of  the  cor- 
poration authorizing  it,  the  bonds  are 
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§  810.  Signing,  sealing,  acknoiuledging,  and  delivering  the  mort- 
gage.— A  corporation  mortgage  sliould  be  signed,  sealed,  and  acknowl- 
edged in  substantially  the  same  way  as  a  corporate  deed.^  Imma- 
terial errors  in  respect  to  these  matters  are  not  fatal  to  the  mortgage.^ 


not  good  in  their  hands,  and  an  exe- 
cution sale  of  the  property  comes  in 
ahead  of  the  mortgage.  McKee  v. 
Grand  Rapids,  etc.  Ry.,  41  Mich.  274 
(1879).  See  also,  on  this  subject, 
§§  712,  716,  782,  supra,  and  §  810,  in^ra. 
Corporate  creditors'  rights  by  attach- 
ments which  are  obtained  between  the 
time  of  the  execution  of  an  illegal 
mortgage  and  the  ratification  of  the 
same  have  priority  over  the  mortgage. 
State  Nat.  Bank  v.  Union  Nat.  Bank, 
168    111.    519    (1897). 

1  See  §  722,  supra.  As  to  the  mode 
of  proving  the  execution,  see  Coe  v. 
New  Jersey  Mid.  Ry.,  31  N.  J.  Eq. 
105  (1879).  A  mortgage  to  a  corpo- 
ration is  legal,  even  though  the  wit- 
nesses and  the  notary  public  who 
took  the  acknowledgment  are  stock- 
holders of  such  corporation.  Read  v. 
Toledo  Loan  Co.,  68  Ohio  St.  280 
(1903).  Even  though  the  name  of  a 
corporation  is  abbreviated  as  signed 
to  its  mortgage  and  bonds,  yet  they 
are  legal.  William  Firth  Co.  v.  South 
Carolina,  etc.  Co.,  122  Fed.  Rep.  569 
(1903). 

2  See  §  722,  supra.  Although  the 
mortgage  is  irregular  in  the  mode  in 
which  the  corporate  name  is  signed 
thereto,  yet  it  may  be  good  as  an 
equitable  mortgage,  and  notice  to  the 
trustees  of  subsequent  mortgages  is 
sufficient.  Miller  v.  Rutland,  etc.  R. 
R.,  36  Vt.  452  (1863).  An  attestation 
clause  in  the  mortgage,  followed  by 
the  corporate  seal  and  the  signature 
of  the  president  as  president,  is  not 
the  usual  mode  of  execution,  but  is 
sufficient.  Canandarqua  Academy  v. 
McKechnie,  90  N.  Y.  618  (1882).  A 
mortgage  given  under  the  seal  of  the 
corporation  is  legally  executed;  and 
it  is  immaterial  that  the  president 
and  treasurer  signed  it  instead  of  the 
president   and    secretary   as    specified 


in  the  resolution  authorizing  it.  Whit- 
ney V.  Union  Trust  Co.,  65  N.  Y.  576 
(1875).     A  corporate   mortgage   may 
be  made  by  an   attorney   of  the  cor- 
poration, in  the  name  of  the  corpora- 
tion, but  under  his  own  hand  and  seal, 
where    his    power    of    attorney    wa3 
under    the    seal    of    the    corporation. 
First   Nat.    Bank    v.    Salem,   etc.    Co., 
39  Fed.  Rep.  89    (1889).     A  mortgage 
executed  by  the  president  and  secre- 
tary  of  a  corporation   instead   of  by 
its  trustees,  and  without  any  formal 
authorization,    is    valid    where    there 
were  only  three  trustees,  and  two  of 
them   were   the   president   and   secre- 
tary, and   the  money   secured   by  the 
mortgage  was  received  by  the  corpo- 
ration and  used  for  its  benefit.     Dex- 
ter V.  Long,  2  Wash.   St.  435    (1891). 
The  fact  that  the  corporate  officer  who 
executes  a  mortgage  for  the  corpora- 
tion has  himself  a  prior  mortgage  on 
the  property   does  not   invalidate  his 
lien.     Traders'  Nat.  Bank  v.  Mfg.  Co., 
100  N.  C.  345  (1888).  When  not  other- 
wise provided  by  statute,  a  mortgage 
signed   and    acknowledged    by   a   ma- 
jority of  the  board  of  directors,  and 
sealed  with  the  corporate  seal,  is  suffi- 
ciently executed.     Gordon  v.  Preston, 
1  Watts  (Pa.),  385   (1833).     A  corpo- 
rate mortgage  deed  of  trust  is  good 
as    an   equitable    mortgage    and    pre- 
cedes  attachments,   even    though   un- 
witnessed and  without  the  secretary's 
acknowledgment.     Frank  v.  Hicks,   4 
Wyo.   502    (1894).     Even  though   the 
signature  of  a  mortgagor  corporation 
to    the    mortgage    and    to    the    bonds 
leaves  off  a  part  of  the  name,  yet  this 
does  not  invalidate  the  mortgage  and 
bonds.     In  re  Goldville,  etc.  Co.,   118 
Fed.  Rep.  892    (1902);    aff'd,  122  Fed. 
Rep.  5G9.    A  mortgage  is  not  enforce- 
able  against   a  corporation   where   it 
is  drawn  as  a  personal  obligation  and 
772 
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The  bonds  and  mortgage  may  be  executed  outside  of  the  state  which 
incorporated  the  company.^ 

'The  omission  to  attach  the  corporate  seal  to  the  mortgages  is  not 
fatal  to  their  validity  in  equity."  Although  they  may  not  be  good  as 
legal  mortgages,  yet  the  court  will  allow  an  allegation  to  be  added 
for  their  enforcement  as  equitable  liens.^  A  contract  of  a  corpora- 
tion to  give  a  mortgage  on  its  property  is  a  lien  in  equity  superior 
to  other  creditors  of  the  corporation,  where  such  contract  has  been  per- 
formed by  the  party  entitled  to  the  mortgage,  and  especially  where 
an  attempted  execution  of  the  mortgage  has  been  made.^ 

In  Montana  and  some  other  states  the  statutes  require  a  deed  of 
trust  by  a  corporation  to  be  accompanied  by  an  afhdavit  that  the 
same  has  been  made  in  good  faith  and  without  any  design  to  hinder 
or  delay  creditors.'* 


signed  by  an  individual  "as  presi- 
dent." Clark  V.  Hodge,  116  N.  C.  761 
(1895).  Even  though  a  mortgage  is 
signed  "Mary  L.  Byrd,  President  of 
the  Kingston  Lumber  &  Mfg.  Co.,"  it 
is  a  valid  mortgage.  Turner  v.  Kings- 
ton, etc.  Co.,  59  S.  W.  Rep.  410  (Tenn. 
1900)  ;  aff'd,  106  Tenn.  1.  The  sig- 
nature to  a  corporate  mortgage  omit- 
ting one  word  of  the  name  is  never- 
theless good,  and  although  signed 
"Chas.  P.  Law,  President  of  the 
Santa,"  etc.,  is  sufBcient,  where  the 
corporate  seal  is  affixed.  Underbill 
V.  Santa  Barbara,  etc.  Co.,  93  Cal. 
300    (1892). 

1  Hervey  r.  Illinois  Mid.  Ry.,  28 
Fed.  Rep.  169  (1884);  Wright  v. 
Bundy,  11  Ind.  398  (1858).  A  mort- 
gage on  the  Kentucky  property  of  a 
Kentucky  railroad  corporation  may  be 
acknowledged  by  the  president  in 
Ohio.  Hodder  r.  Kentucky,  etc.  Ry., 
7  Fed.  Rep.  793  (1881).  See  also 
§  713a,  supra. 

2  Allis  r.  Jones,  45  Fed.  Rep.  148 
(1891).  See  also  §  721,  stipra.  Where 
the  mortgage  is  not  sealed,  and  in 
order  to  cure  the  defect  another  mort- 
gage is  executed,  no  debts  having  been 
incurred  in  the  meantime,  both  mort- 
gages may  be  foreclosed  as  one.  Rob- 
inson r.  Piedmont  Marble  Co.,  75  Fed. 
Rep.  91  (1896).  Even  though  a  cor- 
poration  does  not  attach   its  seal   to 


a  mortgage,  yet  the  mortgage  is  valid, 
unless  it  is  shown  that  the  corpora- 
tion had  a  seal  and  that  the  board  of 
directors  did  not  authorize  its  omis- 
sion. Turner  v.  Kingston,  etc.  Co., 
59  S.  W.  Rep.  410  (Tenn.  1900);  aff'd, 
106  Tenn.  1.  Where  a  mortgage  pur- 
ports to  be  by  a  corporation,  but  is 
signed  by  the  president,  treasurer, 
and  secretary  personally,  with  their 
official  titles  following  their  names, 
and  is  acknowledged  the  same  as  they 
would  acknowledge  a  personal  mort- 
gage, and  the  corporate  seal  is  not 
attached,  the  mortgage  is  at  most 
only  an  equitable  mortgage,  and  in 
order  to  be  foreclosed-  must  be  alleged 
to  be  such.  Brown  v.  Farmers'  Sup- 
ply Co.,  23  Oreg.  541  (1893).  A  mort- 
gage may  be  valid  although  the  cor- 
porate seal  is  not  attached  thereto. 
First  Nat.  Bank  t\  G.  V.  B.  Min.  Co., 
89  Fed.  Rep.  439  (1898);  aff'd,  95 
Fed.  Rep.  23.  A  mortgage  need  not 
be  under  seal  in  Arkansas,  a  seal  not 
being  necessary  to  a  mortgage  by  an 
individual.  Fourth  National  Bank, 
etc.  t\  Camden,  etc.  Co.,  142  Fed.  Rep. 
257    (1905). 

3  Hamilton  T.  Co.  r.  Clemes,  163  N. 
Y.  423    (1900). 

■i  Teitig  V.  Boesman,  12  Mont  404 
(1892).  Where  by  the  statutes  of  a 
state,  a  mortgage  on  personal  prop- 
erty must  be  accompanied  by  an  affi- 
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The  bonds  sliould  be  of  the  same  date  as  the  mortgage,  but  a  vari- 
ance in  their  dates  may  be  explained  by  parol  evidence.^  Where  the 
mortgage  is  given  a  date  prior  to  the  actual  date  when  it  is  authorized 
and  executed,  it  is  a  mortgage  from  the  first  named  date  as  between 
mortgagor  and  mortgagee  and  will  cover  property  acquired  in  the 
meantime  if  it  contains  the  after-acquired  property  clause.^ 

It  is  not  necessary  that  there  be  a  manual  delivery  of  the  mort- 
gage to  the  trustee  in  order  to  constitute  a  delivery.^ 

§  811.  Recording  of  a  mortgage — Release  and  discharge  of  mort- 
gage— Decree  canceling  mortgage. — A  railroad  mortgage  should  be 
recorded.  The  railroad  being  real  estate,  the  mortgage  should  be 
recorded  as  a  real-estate  mortgage  in  every  county  into  which  the  rail- 
road runs,  unless  the  statutes  of  the  state  provide  otherwise.*  The 
federal  courts  hold  that  a  railroad  mortgage  need  not  be  recorded  as 


davit  of  good  faith,  a  mortgage  cover- 
ing the  railway  property  of  a  street 
railway  is  not  good  as  to  the  personal 
property  unless  it  contains  such  affi- 
davit, and  a  judgment  creditor  may 
have  precedence  as  to  such  personalty. 
Illinois  T.  &  S.  Bank  v.  Seattle  El. 
Ry.,  82  Fed.  Rep.  936  (1897).  A  chat- 
tel mortgage  authorized  by  de  facto 
stockholders  is  good  as  to  third  per- 
sons. As  against  a  receiver  of  the 
corporation  it  is  valid,  although  the 
affidavit  is  defective  and  the  mortgage 
is  not  recorded.  Kane  v.  Lodor,  56 
N.  J.  Eq.  268  (1897). 

1  Although  the  bonds  are  dated  Oc- 
tober 1,  1871,  while  the  mortgage  is 
dated  October  25,  1871,  yet  parol  evi- 
dence may  show  that  these  are  the 
bonds  which  are  secured  by  the  mort- 
gage. Butler  V.  Rahm,  46  Md.  541 
(1877).  The  date  of  the  mortgage  is 
presumed  to  be  the  date  when  it  was 
acknowledged  and  not  the  date  of  the 
mortgage  itself.  Guaranty,  etc.  Go. 
V.  Galveston,  etc.  R.  R.,  107  Fed.  Rep. 
311  (1901).  A  mortgage  is  a  first 
lien  ahead  of  a  lease,  even  though 
they  were  executed  at  the  same  time, 
It  being  shown  that  the  mortgage  be- 
came due  ten  years  before  the  lease 
was  to  expire  and  that  the  lease  pro- 
vided for  the  execution  of  the  mort- 
gage.      Louisville,     etc.     R.     R.     v. 


Schmidt,    52    S.    W.    Rep.    835     (Ky. 
1899). 

2  Guaranty  T.  Co.  v.  Atlantic,  etc. 
R.  R.,  138  Fed.  Rep.  517  (1905). 

3  McCurdy's  Appeal,  C5  Pa.  St.  290 
(1870).  Where  the  attorney  for  the 
mortgagor  delivers  the  mortgage  to 
the  trustee  and  the  trustee  returns  it 
to  him  to  be  recorded,  this  is  suffi- 
cient delivery.  In  re  Goldville,  etc. 
Co.,  118  Fed.  Rep.  892  (1902);  aff'd, 
122  Fed.  Rep.  569. 

4  Record  may  be  made  by  leaving 
for  record  a  copy  of  the  mortgage, 
which  copy  the  clerk  has  compared 
with  the  original  and  found  to  be 
correct.  Coe  v.  New  Jersey  Mid.  Ry., 
31  N.  J.  Eq.  105  (1874).  It  has  been 
held  that  a  mortgage  to  the  state, 
made  in  pursuance  of  a  public  statute, 
need  not  be  recorded.  Memphis,  etc. 
R.  R.  V.  State,  37  Ark.  632  (1881). 
A  statutory  mortgage  not  otherwise 
recorded  was  involved  in  South  Da- 
kota V.  North  Carolina,  192  U.  S.  286 
(1904).  See  also  §794,  supra.  A 
mortgage  recorded,  but  not  properly 
executed  for  record,  is  good  as  against 
a  subsequent  mortgage  which  refers 
to  it  and  recognizes  it  as  an  existing 
lien.  Coe  v.  Columbus,  etc.  R.  R.,  10 
Ohio  St.  372  (1859).  See  also  ch.  L, 
infra. 
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a  chattel  mortgage,  under  the  chattel-mortgage  statute,  unless  the 
highest  court  in  the  state  has  held  that  that  statute  applies  to  railroad 
mortgages,^  and  tliat  the  chattel-mortgage  act  does  not  api)ly  to  rail- 
roads where  the  statutes  expressly  authorize  railroad  mortgages.- 

In  states  where  rolling-stock  is  held  to  be  personalty,  it  is  custom- 
ary and  safer  to  record  the  mortgage  as  a  chattel  mortgage  as  well 
as  a  real-estate  mortgage.  The  supreme  court  of  the  United  States 
has  hold,  however,  that  even  if  the  rolling-stock  be  personalty,  yet 
the  mortgage  need  not  be  recorded  as  a  chattel  mortgage.^ 

Even  if  the  rule  were  otherwise,  the  ])eculiar  character  of  rollin"-- 
stock  would  not  make  the  mortgage  void  under  the  chattel-mortgage 

1  Farmers'  L.  &  T.  Co.  v.  Detroit,  contrary.  In  Vilas  v.  Page,  106  N.  Y. 
etc.  R.  R.,  71  Fed.  Rep.  29    (1895).  439     (1887),    it    was    stated    that    an 

2  Southern  California,  etc.  Co.  v.  execution  sale  of  rolling-stock  in  1854 
Union  L.  &  T.  Co.,  64  Fed.  Rep.  450  had  been  adjudged  to  have  been  good 
(1894).  as   against  the    mortgage,    the   mort- 

3  Hammock  v.  Farmers'  L.  &  T.  Co.,  gage  not  having  been  recorded  as  a 
105  U.  S.  77  (1881).  Rolling-stock  chattel  mortgage.  Where  the  rolling- 
is  realty  to  the  extent  that  a  mort-  stock  is  held  to  be  personalty,  a  mort- 
gage upon  the  railroad  and  rolling-  gage  covering  it  as  well  as  the  rail- 
stock  need  not  be  recorded  as  aC  chat-  road  must  be  filed  as  a  chattel  mort- 
tel  mortgage  in  order  to  cover  the  gage  in  all  the  towns  and  cities 
rolling-stock.  If  recorded  as  a  real-  through  which  the  road  runs.  If  not 
estate  mortgage  this  is  sufficient.  The  so  filed  the  rolling-stock  may  be  sold 
rule  is  different  in  regard  to  coal  oil,  on  execution.  Hoyle  r.  Plattsburgh, 
etc.  Farmers'  L.  &  T.  Co.  v.  St.  Jo-  etc.  R.  R.,  54  N.  Y.  314  (1873).  On 
seph,  etc.  Ry.,  3  Dill.  412  (1875);  s.  c,  this  question  see  also  Jones,  Corp. 
8  Fed.  Cas.  1053.  To  same  effect  as  Bonds,  §  142,  etc.  It  may  be  sold  for 
regards  recording  as  a  chattel  mort-  taxes.  Randall  v.  Ehvell,  52  N.  Y. 
gage,  Cooper  v.  Corbin,  105  111.  224  521  (1873).  If  the  mortgage  covers 
(1883).  In  Illinois,  prior  to  the  con-  rolling-stock  it  must  be  recorded  as 
stitutional  provision  to  the  contrary,  a  chattel  mortgage;  otherwise  execu- 
rolling-stock  was  held  to  be  real  tions  will  come  in  ahead  of  it.  Wil- 
estate  and  hence  covered  and  pro-  liamson  f.  New  Jersey  Southern  R. 
tected  against  attachment  creditors  by  R.,  29  N.  J.  Eq.  311  (1878),  rev'g 
recording    the    mortgage    as    a    real-  28  N.  J.  Eq.  277    (1877).     Cf.  Coe  c. 


estate  mortgage  only.     Michigan,  etc. 
R.  R.  V.  Chicago,  etc.  R.  R.,  1  Bradw. 


New   Jersey  Mid.    Ry.,    31    N.   J.    Eq. 
105    (1879).     In  California  by  s-tatuto 


(111.)  399  (1878).    A 'mortgage  on  the  a     mortgage     covering     rolling-stock 

rolling-stock   is   good   though   not   re-  must  be  recorded  as  a  chattel  mort- 

corded  as  a  chattel  mortgage.     After  gage.     If  not,  an  attachment  may  bo 

the  trustee  takes  possession,  creditors  levied  on  it  as  though  the  mortgage 

cannot   levy   upon    it    by   attachment,  did  not  exist.    Union,  etc.  Co.  r.  South- 

The    mortgage    covers    not    only    the  ern,  etc.  Co.,  51  Fed.  Rep.  840  (1892). 

broad-gauge  rolling-stock  in  use,  but  Where    rolling-stock    is    held    to    be 

also    the    narrow-gauge    rolling-stock  personalty,    a    mortgage    covering    it 

which  is  being  gathered  together  for  must  be  recorded  as  a  chattel  mort- 

use  upon  a  change  in  the  gauge.  Ham-  gage.     Radebaugh  r.  Tacoma,  etc.  R. 

lin    V.    Jerrard,    72    Me.    62     (1881).  R.,    8   Wash.    570    (1S94). 
There  are  decisions,  however,  to  the 
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act,  by  reason  of  the  mortgagor  being  left  in  possession.^  Moreover, 
nntil  creditors  obtain  a  specific  lien  on  the  rolling-stock,  tbe  unre- 
corded mortgage  is  a  valid  lien.^ 

\Vliere,  however,  an  ordinary  corporate  mortgage  covers  personal 
property  also,  as  it  generally  does,  it  should  be  recorded  as  a  chattel 
mortgage,  in  addition  to  its  record  as  a  real-estate  mortgage.^     An 


1  A  mortgage  of  a  railroad  and  its 
rolling-stock  is  legal  althoiigh  the 
mortgagor  retains  possession.  "The 
purpose  of  a  railroad,  the  nature  of 
its  property,  the  necessity  of  posses- 
sion to  accomplish  its  purpose,  and 
the  powers  conferred  in  this  charter, 
leave  no  reason  to  doubt  the  validity 
of  a  mortgage,  without  delivery  of 
possession,  of  those  chattels  which 
are  necessary  to  carry  out  the  object 
of  incorporation.  Though  the  body 
is  private  the  object  is  public,  and  it 
is  clothed  with  a  portion  of  the  sov- 
ereign power  to  accomplish  this." 
Covey  V.  Pittsburg,  etc.  R.  R.,  3 
Phila.  173  (1S58).  See  also  Hunt  v. 
Bullock,  23  111.  320  (1S60). 

2  An  unrecorded  chattel  mortgage 
is  not  void  under  the  statutes  as  re- 
gards general  creditors  who  have  not 
obtained  a  specific  claim  upon  the 
property  by  attachment,  execution,  or 
other  lien.  Lane  v.  Lutz,  1  Keyes  (N. 
Y.),  203  (1864).  Even  though  a  mort- 
gage, by  reason  of  not  being  recorded 
as  a  chattel  mortgage,  does  not  cover 
personal  property,  cash,  and  accounts 
receivable,  yet  if  the  receivers  take 
possession  of  all  these,  and  a  decree 
of  foreclosure  is  entered  and  a  sale 
had,  it  is  too  late  for  general  cred- 
itors to  then  intervene.  State  Trust 
Co.  V.  Kansas  City,  etc.  R.  R.,  120  Fed. 
Rep.  398  (1903). 

z  A  mortgage  in  New  Jersey,  other 
than  that  of  a  railroad  corporation, 
must  be  recorded  as  a  chattel  mort- 
gage if  it  is  to  cover  chattels,  other- 
wise it  is  void  as  against  creditors. 
Knickerbocker  T.  Co.  v.  Penn.  etc.  Co., 
66  N.  J.  Eq.  305  (1904).  Under  the 
New  Jersey  statutes  a  mortgage  by  a 
railroad    covering    all    personal    and 


real    property   need    not   be   recorded 
as    a    chattel    mortgage.      The    court 
said:   "This  act  was  doubtless  passed 
to    put   to   rest    in    New    Jersey    the 
question  which  divided  many  of  the 
federal   and   state  courts:    whether   a 
mortgage    embracing    the    franchises, 
rolling-stock,   and   chattels  of   a   rail- 
road corporation  should  be  treated  as 
a  real-estate  mortgage  only,  or  also  as 
a  chattel  mortgage."    Metropolitan  T. 
Co.    V.    Pennsylvania,    etc.    R.    R.    25 
Fed.  Rep.  760  (1885).   If  the  mortgage 
covers  personal  as  well  as  real  prop- 
erty, it  must  be  acknowledged  and  re- 
corded as  a  chattel  mortgage  also  in 
order    to    cut    off    subsequent    liens. 
Palmer  v.  Forbes,  23   111.  301    (1860). 
Where  the  chattel  mortgage  recording 
act  requires  that  in  the  affidavit  the 
consideration  be  stated,  it  is  sufficient 
to  state  that  the  consideration  is  the 
full  amount  of  the  bonds  covered  by 
the    mortgage,    although    such    bonds 
are  not  yet  issued.    Camden,  etc.  Co. 
r.    Burlington,    etc.   Co.,    33   Atl.   Rep. 
479   (N.  J.  1895).    A  chattel  mortgage 
by   a    corporation,    not    filed    in    any 
public  office,  is  invalid  as  against  its 
receiver,    or  the   claims   of   creditors, 
after  the  appointment  of  the  receiver, 
where  possession  of  none  of  the  prop- 
erty was  taken  or  delivered  in  virtue 
of  the  moi-tgage.     Hebberd  v.  South- 
western,   etc.    Co.,    55    N.    J.    Eq.    18 
(1896).     As  to  the  execution  and  re- 
cording of  a  chattel  mortgage  in  Con- 
necticut,   see    American,    etc.    Co.    v. 
Worcester,  etc.  Co.,  100  Fed.  Rep.  40 
(1900).     A     railroad     mortgage     in 
California     on     real      and     personal 
property    must    be    recorded    as    per- 
sonal  property  in  order  to  be  a  lien 
thereon.      Bishop    v.   McKillican,    124 
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unrecorded  mortgage  or  lien  is  good  as  against  subsequent  incum- 
brances where  those  who  talce  the  latter  take  them  with  knowledge  or 
notice  of  the  mort.2;afie.^    A  mortgage  deed  of  trust  is  a  lien  from  the 


'^&"e>^ 


date  of  ltd  record,  even  though  the  bonds  are  not  issued  until  after 


Cal.  321  (1899).  A  combined  real 
estate  and  personal  property  mort- 
gage was  held  to  be  defective  as  to 
the  personal  property,  by  reason  of 
not  being  recorded  as  such,  in  the 
case  of  Knickerbocker  T.  Co.  v.  Penn. 
etc.  Co.,  62  N.  J.  Eq.  624  (1901).  A 
chattel  mortgage  given  by  an  insolv- 
ent Michigan  corporation  to  a  trus- 
tee for  the  benefit  of  all  creditors  who 
should  accept  its  terms  and  extend 
their  debts,  the  trustee  being  given 
power  to  continue  the  business,  is 
not  valid  as  to  personal  property  in 
New  York  state,  even  though  recorded 
as  a  chattel  mortgage  in  New  York 
state.  Bearing  v.  McKinnon,  etc.  Co., 
165  N.  Y.  78  (ISOO).  In  Nebraska  a 
mortgage,  though  filed  as  a  chattel 
mortgage,  is  not  effectual  as  such 
where  the  mortgagor  retains  posses- 
sion and  there  is  no  evidence  of  good 
faith.  Marsh  v.  Burley,  13  Neb.  261 
(1882).  The  New  York  statute,  to  the 
effect  that  corporations  need  not  file 
or  refile  chattel  mortgages,  was 
amended  by  Laws  1897,  ch.  418.  A 
mortgage  upon  a  leasehold  is  a  mort- 
gage upon  a  chattel  real.  State  Trust 
Co.  V.  Casino  Co.,  19  N.  Y.  App.  Div. 
344  (1897);  State  Trust  Co.  v.  Casino 
Co.,  5  N.  Y.  App.  Div.  381  (1896), 
holding  also  that  a  warehouseman 
might  obtain  a  lien  on  personal  prop- 
erty in  preference  to  a  chattel  mort- 
gage securing  bonds  where  the  chattel 
mortgage  was  not  properly  filed  for 
record.  The  recording  may  be  by 
leaving  a  copy  of  the  mortgage 
which  has  been  compared  by  the 
register  with  the  original.  Central 
T.  Co.  V.  Georgia  Pac.  Ry.,  83  Fed. 
Rep.  386  (1896).  A  mortgage  on  real 
estate  and  personal  property  covers 
the  latter  if  recorded  in  the  real-estate 
record,  especially  where  the  personal 
property  consists  of  machinery  and  it 


was  the  intent  that  it  should  become 
a  part  of  the  real  estate.  In  re  Gold- 
ville,  etc.  Co.,  118  Fed.  Rep.  892 
(1902);  aff'd,  122  Fed.  Rep.  569.  A 
receiver  of  an  insolvent  corporation 
represents  the  creditors  as  well  as  the 
corporation  itself,  and  may  set  up 
that  a  conditional  sale  of  property  by 
the  corporation  has  not  been  recorded 
as  required  by  statute.  Re  Wilcox, 
etc.  Co.,  70  Conn.  220  (1898).  A  mort- 
gage en  coal  lands  and  personal  prop- 
erty must  be  recorded  as  a  chattel 
mortgage.  Manhattan  T.  Co.  v.  Seat- 
tle, etc.  Co.,  16  Wash.  499  (1897) ;  s.  c, 
19  Wash.  493.  V/here  a  railroad  mort- 
gage by  its  terms  covers  after-acquired 
propertj-,  it  covers  after-acquired  per- 
sonal property,  and  under  the  New 
York  statutes,  need  not  be  recorded  as 
a  chattel  mortgage.  Piatt  v.  New  York, 
etc.  Ry.,  9  N.  Y.  App,  Div.  87  (1896)  ; 
aff\i,  153  K  Y.  670.  If  the  mortgage 
is  net  recorded  as  a  chattel  mortgage, 
then  there  arise  the  old  and  com- 
plicated questions  of  whether,  the 
mortgagor  .remaining  in  possession 
and  continuing  to  use  the  property, 
the  mortgage  is  not  void  so  far  as 
otiier  creditors  are  concerned.  See 
Bank  of  Leavenworth  v.  Hunt,  11 
Wall.  391  (1S70),  and  a  multitude  of 
decisions  on  this  subject  as  regards 
the  ordinary  chattel  mortgage. 

1  A  bondholder's  rights  are  superior 
to  those  of  a  judgment  creditor  who 
had  knowledge  of  the  unrecorded 
mortgage  before  he  obtained  his  judg- 
ment. Butler  V.  Rahm,  46  Md.  541 
(1877).  A  purchaser  who  took  with 
knowledge  of  an  equitable  lien  takes 
subject  to  that  lien.  Hervey  r.  Il- 
linois Mid.  Ry.,  28  Fed.  Rep.  169 
(1884).  Where  the  parties  for  whose 
henefit  a  mortgage  is  given  are  di- 
rectors, they  are  chargeable  with 
notice  of  an  existing  unrecorded  chat- 
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other  liens  liave  attached.^  A  debenture  which  is  a  mortgage  on  every- 
thing, but  which  expressly  allows  the  company  to  sell  any  part  until 
the  mortgagee  should  take  possession,  may  be  void  as  to  other  cred- 
itors.^ 

Where  a  mortgagee  at  the  request  of  the  mortgagor  corporation 
withholds  the  mortgage  from  the  record  to  deceive  the  j)ublic  until 
the  mortgagor  becomes  insolvent,  the  mortgage  may  be  set  aside  for 
fraud.^  Although  the  failure  to  renew  a  mortgage  may  render  it 
void  as  against  creditors,  yet  this  refers  only  to  creditors  who  are 
in  a  position  to  seize  the  property  under  a  lien  or  legal  process.* 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit  is 
merely  a  formal  party.^ 


tel  mortgage.  Coe  v.  New  Jersey 
Mid.  Ry.,  31  N.  J.  Eq.  105,  124  (1879). 
It  may  be  added  that  under  the  re- 
cording acts  of  many  of  the  states  an 
unrecorded  mortgage  has  priority 
over  an  attachment  or  judgment  of 
a  general  creditor,  whether  the  latter 
had  notice  of  the  mortgage  or  not. 
Where  a  mortgage  of  a  corporation 
has  not  been  ^recorded  it  is  not  good 
as  against  a-  receiver  of  the  property 
of  the  corporation-.  Cheney  v.  Mau- 
mee,  etc.  Co.,  64  Ohio  St.  205  (1901). 
A  receiver  appointed  at  the  instance 
of  general  creditors  may  attack  a 
chattel  mortgage  on  the  ground  that 
it  had  not  been  properly  recorded. 
Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
Rep.  754  (1898).  Where  a  new  mort- 
gage is  executed  to  secure  bonds  to  be 
issued  in  exchange  for  old  mortgage 
bonds,  and  an  attachment  is  levied  on 
the  property  before  the  recording  of 
the  new  mortgage,  the  court  will  pre- 
serve the  lien  of  the  pre-existing 
mortgage  as  against  such  attachment. 
Griffin  v.  International  T.  Co.,  161  Fed. 
Rep.  48  (1908). 

1  Central  Trust  Co.  v.  Bartlett,  57 
N.  J.  L.  206  (1894).  See  also  §764, 
supra. 

2  Orman  v.  English,  etc.  Inv.  Trust, 
61  Fed.  Rep.  38  (1894).  See  also 
§  798,  supra. 


3  Curtis  V.  Lewis,  74  Conn.  367 
(1902).  A  mortgage  securing  bonds 
is  not  fraudulent  by  reason  of  the 
fact  that  it  was  agreed  that  it  should 
not  be  recorded  in  order  that  the 
credit  of  the  company  might  not  be 
impaired.  Am.  Trust  &  Savings  Bank, 
etc.  V.  McGettigan,  152  Ind.  582 
(1899).     Cf.  §§691,  692,  supra. 

4  l7i  re  New  York,  etc.  Co.,  110  Fed. 
Rep.  514   (1901). 

5  Lake,  etc.  R.  R.  v.  Ziegler,  99  Fed. 
Rep.  114  (1900).  As  to  discharge  in 
general,  see  §  765,  supra.  Where  a 
municipality  is  the  vendor  of  land 
to  a  corporation  and  brings  suit  to 
set  aside  the  transfer  as  fraudulent 
and  illegal,  and  joins  the  three  trus- 
tees of  a  mortgage  of  the  corporation 
as  parties  defendant,  and  serves  them 
by  publication,  and,  two  of  the  trus- 
tees having  died,  causes  successors 
to  be  appointed  by  the  court  and  ob- 
tains decree  against  the  corporation 
and  the  trustees  of  the  mortgage,  can- 
celing their  title  to  the  land,  the 
decree  is  effective,  and  even  though 
the  mortgage  is  afterwards  foreclosed 
the  purchaser  at  such  sale  takes  no 
title  to  such  land,  he  having  waited 
thirty  years  before  attacking  such 
decree.  Bump  v.  Butler  County,  93 
Fed.  Rep.  290  (1899).  On  the  other 
hand,  where  a  municipality  delays  for 
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A  decree  at  the  instance  of  a  corporation  declaring  void  a  trust 
agreement  is  not  a  bar  to  a  holder  of  one  of  the  bonds,  secured 
thereby,  collecting  his  bonds.^ 

A\niere  a  corporation  buys  its  unmatured  bonds  and  causes  the 
mortgage  securing  them  to  be  canceled,  but  neglects  to  cancel  the 
bonds,  a.  bona  fide  pledgee  of  such  bonds  from  the  treasurer,  who 
fraudulently  abstracted  them,  is  protected.^ 

A  railroad-mortgage  trustee,  who  certifies  on  the  bonds  that  they 
are  secured  by  a  mortgage  executed  and  delivered  to  him,  is  liable  to 
a  holder  of  the  bonds  for  loss  of  value  occasioned  by  his  neglect  to 
record  the  mortgage,  whereby  a  subsequent,  duly-recorded  mortgage 
obtains  priority;  but  the  claim  is  barred  by  a  delay  of  over  twenty 
years  after  the  second  mortgage  was  recorded.^ 

The  subject  of  discharge  of  a  mortgage  is  considered  elsewhere.* 


thirty  years  in  complaining  of  fraud 
and  illegality,  whereby  it  conveyed 
land  to  a  corporation,  the  court  will 
not  grant  it  any  relief.  Rummel  v. 
Butler  County,  93  Fed.  Rep.  304 
(1899). 

1  National  Salt  Co.  v.  Ingraham,  143 
Fed.  Rep.  805  (1906).  See  also  §762, 
supra. 

2  Rockville,  etc.  Bank  v.  Citizens', 
etc.  Co.,  72  Conn.  576  (1900).  Even 
though  a  corporate  mortgage  is  illegal, 
yet,  if  the  amount  due  has  been  paid, 
the  corporation  may  file  a  bill  to  have 
the  mortgage  canceled.  Portneuf,  etc. 
r.  Western  Loan,  etc.  Co.,  6  Idaho,  673 
(1899).  Even  though  a  railroad 
mortgage  is  being  foreclosed  in  the 
federal  court  on  the  supposition  that 
a  prior  mortgage  had  been  fully  paid, 
yet  a  bona  fide  purchaser  of  bonds 
secured  by  such  prior  mortgage  may 
bring  a  foreclosure  suit  thereon  in  the 


state  court  after  the  foreclosure  suit 
in  the  federal  court  has  been  com- 
pleted, even  though  such  purchaser 
purchased  during  the  foreclosure  of 
the  subsequent  mortgage  and  waa 
aware  of  the  default  on  such  second 
mortgage.  Pittsburg,  etc.  Ry.  v. 
Lynde,  55  Ohio  St.  23  (1896).  Same 
case  aff'd  sub  nom.  Pittsburg,  etc.  Ry. 
V.  Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  As  to  whether  a  state 
statute  requiring  the  production  and 
cancellation  of  notes  upon  the  dis- 
charge of  a  mortgage  applies  to  a  rail- 
road mortgage,  see  Lyman  v.  Kansas 
City,  etc.  R.  R.,  101  Fed.  Rep.  636 
(1900).  See  also  §765,  supra,  and 
§  816,  infra. 

3  Miles  V.  Vivian,  79  Fed.  Rep.  848 
(1897),  rev'g  Miles  r.  Roberts,  76  Fed. 
Rep.  919  (1896),    See  also  §  814,  infra. 

4  See  §  816,  infra. 
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A.  THE  POSITION,   DUTIES,    AND   LIABILI- 

TIES  OF  TRUSTEES. 

§  812.  Mortgages  in  the  shape  of  trust 
deeds — Reason  therefor  and 
nature  thereof — Mortgages  to 
bondholders  direct — Legality 
of  a  mortgage  deed  of  trust. 

813.  Who  may  be  the  trustee? 

814.  Trustee's      certificate      on      the 

bonds. 

815.  The  nature  of  the  trusteeship, 

and  the  duties  and  liabilities 
of,  and  breaches  of  trust  by, 
the  trustee. 

816.  Right  and  duty  of  the  trustee  to 

protect  the  mortgaged  prop- 
erty— Suits  for  that  purpose — 
Purchasing  prior  liens — Dis- 
charging the  mortgage  or  re- 
leasing part  of  the  property — 
Delivery  of  bonds  in  trust  to 
trustee — Purchase  by  the  trus- 
tee for  the  bondholders  at  the 
foreclosure  sale — Suits  which 
the  trustee  may  institute. 

817.  In    the    absence    of    fraud    the 

bondholders  are  bound  by 
what  is  done  by  the  trustee 
within  the  scope  of  his  au- 
thority— Notice  to  the  trustee. 

818.  Compensation    of    trustees    and 

reimbursement  of  trustees' 
disbursements  for  counsel, 
etc. 

819.  Death,  resignation,  and  removal 

of  trustees — Removal  under 
the  terms  of  the  mortgage — 
Same  trustee  in  two  mort- 
gages. 

B,  THE    REMEDIES    OF    THE    TRUSTEE    TO 

ENFORCE  THE  SECURITY FORECLO- 
SURE, SALE,  AND  TAKING  POSSES- 
SION. 

820.  The  trustee,  upon  default  of  the 

mortgagor,  may  sell  the  prop- 
erty,   or   may    have    a   strict 


foreclosure,  or  may  foreclose 
by  suit  in  equity,  or  may  take 
possession  and  operate  the 
road. 
§  821.  The  trustee  is  the  proper  party 
to  foreclose  the  mortgage — In 
a  trustee's  suit  to  foreclose, 
the  bondholders  are  not  neces- 
sary parties. 

822.  Possession    of     the    mortgaged 

property  may  be  taken  by  the 
trustee,  when? 

823.  Strict  foreclosure  by  the  trus- 

tee— Liability  of  the  trustee. 

824.  Sale  of  the  mortgaged  property 

by  the  trustee  under  the 
power  of  sale  upon  a  default. 

C.     bondholders'     suits     to     FORECLOSE 
AND  to  protect  OR   ENFORCE   THEIR 

bights. 

825.  Bondholders  may  bring  suit  to 

foreclose  where  the  trustee 
declines  to  do  so  after  default. 

826.  Such  a  suit,  however,  cannot  be 

maintained  unless  the  trustee 
has  first  been  requested  to 
bring  it— The  suit  is  for  the 
benefit  of  all  bondholders- 
Parties  plaintiff  and  defend- 
ant in  such  a  suit. 

827.  Bondholders    may    foreclose   in 

the  federal  courts  if  the  requi- 
site diverse  citizenship  exists. 

828.  Remedy  of   bondholders  where 

the  foreclosure  was  fraudu- 
lent—Intervention— Laches. 

829.  A    bondholder    cannot    levy    an 

execution  upon  the  mortgaged 
property. 

830.  Bondholders'  suits  in  behalf  of 

all  the  bondholders  to  prevent 
waste,  etc. 

831.  Bondholders    cannot    claim    the 

benefit  of  all  contracts  made 
by  the  company  with  third 
persons. 


A.   TKE  POSITION,  DUTIES,  AND  LIABILITIES  OF  TRUSTEES. 

§  812.    Mortgages  in  the  shape  of  trust  deeds— Reason  therefor 
and  nature  thereof  —  Mortgages  to  bondholders  direct  — Legality 
of  a  mortgage  deed  of  trust. —\\hore  a  mortgage  debt  is  represented 
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bj  a  single  note  or  bond,  the  mortgage  itself  is  generally  made 
directly  to  the  person  to  whom  the  debt  is  payable.  But  when,  as  in 
the  case  of  corporation  mortgages,  the  debt  consists  of  a  large  number 
of  bonds,  and  these  bonds  soon  pass  into  many  different  hands,  a 
mortgage  running  to  the  person  to  whom  the  bonds  were  originally 
issued,  or  the  subsequent  holders  of  the  bonds,  is  found  to  be  cum- 
bersome, complicated,  and  dangerous  as  regards  its  enforcement  upon 
default^ 

In  consequence  of  the  embarrassments  due  to  having  a  mortgage 
run  to  the  party  to  whom  the  bonds  are  originally  issued,  it  is  the 
custom  and  universal  practice  now  to  have  the  mortgage  run  to  a 
trustee  for  the  benefit  of  the  bondholders.  Such  an  instrument  is 
called  a  deed  of  trust  or,  better  still,  a  mortgage  deed  of  trust.  It  is  a 
legal  way  of  giving  a  mortgage.^ 


1  Where  the  power  of  sale  runs  to 
"the  holder  of  said  bonds  or  of  any 
one  or  more  thereof,"  the  power  of 
sale  is  not  in  the  mortgagee,  but  in 
the  bondholders,  and  hence  it  is  void 
for  indefiniteness.  If  the  mortgagee 
assigns  the  mortgage,  the  assignee 
holds  it  in  trust  for  all  the  bondhold- 
ers. Mason  v.  York,  etc.  R.  R.,  52 
Me.  82  (1861).  In  Re  York,  etc.  R.  R., 
50  Me.  552  (1861),  the  instrument 
was  a  mortgage  and  ran  to  a  certain 
person  "and  his  assigns,  who  shall  be- 
come holders  of  the  bonds  and 
coupons  hereinafter  mentioned,  each 
in  the  ratio  of  the  bonds  so  held  by 
him."  The  mortgagee  assigned  his 
interest  to  other  parties.  The  court 
held  that  whoever  held  the  mortgage 
held  it  as  trustee  for  all  the  bond- 
holders, and  that  no  one  bondholder 
had  greater  rights  therein  than  any 
other.  Where  a  mortgage  is  created 
directly  by  a  statue,  and  no  formal 
instrument  is  made  by  the  corpora- 
tion to  trustees  for  the  bondholders, 
the  mortgagees  are  the  bondholders 
themselves.  Hence,  in  any  suit  of 
foreclosure,  only  those  bondholders  are 
bound  who  are  parties  to  the  suit. 
Young  V.  Montgomery,  etc.  R.  R.,  2 
Woods,  606  (1875);  s.  c,  30  Fed.  Cas. 
850.  Where  the  mortgage  runs  to  all 
the  bondholders  in  proportion  to  their 
interest,  all  the  bondholders  are  neces- 


sary parties  to  any  foreclosure  suit. 
Nashville,  etc.  R.  R.  v.  Orr,  18  Wall. 
471    (1873). 

2  A  mortgage  given  by  a  corporation 
to  a  trustee  to  secure  an  issue  of  bonds 
made  by  the  corporation  is  not  such  a 
trust  estate  as  is  referred  to  in  the 
statue  of  uses  and  trusts.  King  v. 
Merchants'  Exch.  Co.,  5  N.  Y.  547 
(1851).  A  mortgage  to  a  trustee  is 
not  void  under  the  Minnesota  statute 
of  uses  and  trusts.  State  of  Minne- 
sota V.  Duluth,  etc.  R.  R.,  97  Fed. 
Rep.  353  (1899).  A  trust  deed  is  not 
void  as  suspending  the  power  of 
alienation,  inasmuch  as  by  payment 
the  mortgage  may  cease  or  by  agree- 
ment of  all  parties  interested  it  may 
be  canceled.  Balfour-Guthrie,  etc. 
Co.  V.  Woodworth,  124  Cal.  169 
(1899);  Camp  v.  Land,  122  Cal.  167 
(1898;  Webb  v.  Rockefeller,  66  Kan. 
160  (1903).  A  mortgage  deed  of  trust 
to  secure  the  bonds  of  a  corporation 
does  not  suspend  the  power  of  aliena- 
tion in  violation  of  the  California  stat- 
ute. Atlantic  Trust  co.  v.  Woodbridge, 
etc.  Co.,  86  Fed.  Rep.  975  (1S97). 
"Mortgages  to  one  person  in  trust  for 
the  benefit  of  others  have  frequently 
been  used,  and  upheld  by  the  courts;" 
and  bonds  secured  thereby  and  run- 
ning to  the  trustee  or  bearer  are  legal. 
Such  a  trust  deed  is  a  mortgage.  The 
mortgage  may  be  "by  a  mortgage  di- 
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Where  stock  in  several  corporations  is  put  in  trust  by   a   deed 
acknowledged,  delivered  and  accepted  by  the  trustees  in  New  York 


rectly  to  the  creditors,  or  to  trustees 
for  their  benefit,  or  by  a  mortgage  to 
secure  bonds  issued  and  delivered  to 
the  creditors,  or  sold  to  raise  money 
to  pay  them."  Carpenter  v.  Bl?.ck 
Hawk,  etc.  Co.,  65  N.  Y.  43  (1875).  It 
is  not  necessary  that  separate  mort- 


sued  on.  We  think  it  a  mortgage 
executed  and  issued  in  the  usual  mode 
and  form  of  railroad  mortgages.  .  .  . 
Though  executed  to  trustees,  and  in 
form  a  conveyance  in  trust,  it  is  to 
all  intents  a  mortgage — in  essence  a 
mortgage,  taking  the  form  usual  with 


gages  should  be  executed  to  each  cred-    such   securities  executed   by   railroad 


itor  to  secure  his  debt,  but  a  single 
mortgage  to  one  or  more  persons  in 
trust  for  the  security  of  all  the 
creditors  is  proper,  and  the  mortgage 
may  be  given  to  secure  bonds  issued 


corporations.  From  an  apparent 
necessity  and  for  the  convenience  of 
those  interested,  the  security  takes 
the  form  of  a  trust  deed  and  thus 
becomes  a  contract  between  the  cor- 


and  delivered  to  creditors  or  sold  to  poration   and   the   persons    who    may 

raise   money   to   pay   them.     Lord   v.  become  holders  of  the  bonds  secured 

Yonkers,  etc.  Co.,  99  N.  Y.  547  (18S5).  by  it,  who  are  entitled  to   the  same 

A  deed  in  trust  to  trustees,  instead  of  benefit   they    would   have   if   actually 


a  direct  mortgage  to  bondholders,  is 
good.  Butler  v.  Rahm,  46  Md.  541 
(1877) ;  Central  Gold  Min.  Co.  v.  Piatt, 
3  Daly,  263  (1870).  It  "is  a  mort- 
gage in  substance,  in  law,  and  in 
fact,  though  it  also  creates  a  trust," 
and  the  right  of  possession  is  in  the 
mortgagor.  Southern  Pac.  R.  R.  u. 
Doyle,  8  Sawyer,  60  (1882);  s.  c,  11 
Fed.  Rep.  253.     Cf.  §  622/,  supra. 

Speaking  of  deeds  in  trust  the  court 
said  in  the  case  of  Ashhurst  v.  Mon- 
tour Iron  Co.,  35  Pa.  St.  30  (1860): 
"They  are  tripartite  in  substance  and 
effect.      Besides   the   two    contracting 


made  parties  to  the  instrument."  The 
deed  in  trust  is  a  mere  security  for  the 
money  obtained,  and  is  in  legal  effect 
nothing  more  than  a  mortgage,  and 
leaves  the  title  and  possession  in  the 
grantor  subject  to  the  lien.  Wisconsin, 
etc.  R.  R.  V.  Wisconsin,  etc.  Co.,  71 
Wis.  94  (1888).  Power  to  mortgage 
gives  power  to  make  a  deed  of  trust 
in  the  nature  of  a  mortgage.  Pullan 
V.  Cincinnati,  etc.  R.  R.,  4  Biss.  35 
(1865);  s.  c,  20  Fed.  Cas.  32.  See 
also  Jones,  Mortgages  (4  th  ed.), 
§§  1764,  1771.  When  the  bondholders 
take  possession  of  the  property  cov- 


parties   there    are   the   creditors,   un-    ered   by  the  deed   of  trust,   they   are 


ascertained  indeed  when  the  instru- 
ment is  made,  but  well  known  as  a 
party  when  the  remedies  come  to  be 
discussed.  Between  them  and  their 
trustees  it  is  nothing  but  a  trust; 
between  the  trustees  and  the  mort- 
gagor it  is  nothing  but  a  mortgage. 
And  if  the  creditors  be  regarded  as 
the  substantial  plaintiffs  on  this 
record,  then,  as  between  them  and 
the  mortgagor,  the  instrument  can 
be  regarded  as  nothing  else  than  a 
mortgage."  In  McLane  v.  Placerville, 
etc.  R.  R.,  66  Cal.  606  (1885),  the 
court  said:    "Some  question   is  made 


equitable  mortgagees  in  possession. 
Chamberlain  v.  Connecticut  Cent.  R. 
R.,  54  Conn.  472,  485  (1887).  In 
Piatt  V.  Union  Pac.  R.  R.,  99  U.  S.  48, 
57  (1878),  the  court  said:  "The  in- 
strument, we  think,  though  in  form  a 
deed  of  trust,  was  substantially  a 
mortgage."  A  corporation  may  lease 
its  property  for  a  hundred  years,  even 
though  the  statutes  forbid  any  dispo- 
sition of  property  which  suspends  the 
absolute  power  of  controlling  the 
same  for  more  than  two  lives  and 
twenty-one  years,  and  may  mortgage 
its  interest  as  lessor.       Sioux,  etc.  Co. 


as  to  the  nature  of  the   instrument    v.  Trust  Co.,  82  Fed.  Rep.  124  (1897); 
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where  the  gi'antor  resided,  the  trust  deed  is  governed  by  the  law  of 
]^ew  York,  without  reference  to  the  residence  of  the  trustees  or  the 
subsequent  residence  of  the  grantor.-' 

In  Englimd  it  is  customary  to  inchide  both  the  mortgage  and  the 
evidence  of  debt  in  one  instrument,  and  this  instrument  is  called  a 
debenture.  The  recording  laws  in  i\jnerica  render  this  inn)racticablo 
in  the  case  of  a  large  issue  of  bonds.^  The  American  deed  of  trust, 
or  mortgage  deed  of  trust,  is  given  for  the  purpose  of  securing  debts 
or  obligations.  It  is  to  all  intents  and  purposes  a  mortgage,  and  is 
subject  to  substantially  the  same  rules  as  a  mortgage.^ 

§  813.  Who  may  be  the  trustee? — The  trustee  or  trustees — for 
there  may  be  more  than  one — may  be  individuals  or  may  be  a  trust 


aff'd,  173  U.  S.  99  (1899).  An  unin- 
corporated joint-stock  association  to 
buy,  lease,  and  sell  land  is  legal,  even 
though  the  title  to  the  land  is  held 
in  the  name  of  trustees  who  cannot  act 
except  upon  a  three-fourths  vote  of  the 
shareholders.  A  shareholder  cannot 
have  a  receiver  appointed  and  the 
business  wound  up  on  the  ground  of 
its  being  illegal.  Howe  v.  Morse,  174 
Mass.  491  (1899).  In  suing  a  rail- 
road for  interest  on  registered  bonds 
it  must  be  alleged  that  the  agreement 
of  the  railroad  was  made  under  seal 
or  upon  a  consideration,  and  that  the 
covenant  was  made  with  or  for  the 
plaintiff's  benefit.  Holmes  v.  North- 
ern, etc.  Ry.,  65  N.  Y.  App.  Div.  49 
(1901).  See  also  same  case,  36  N.  Y. 
Misc.  Rep.  266  (1901).  Where  the 
trustee  has  obtained  judgment  on  the 
entire  issue  of  bonds  an  individual 
holder  of  bonds  cannot  sue  the  com- 
pany on  his  bonds.  Upon  the  trustee 
obtaining  judgment  the  bonds  were 
all  merged  therein.  Laing  v.  Queen 
City  Ry.,  49  S.  W.  Rep.  136  (Tex. 
1898).  In  this  case  the  bonds  ran  to 
the  trustee  or  beare'*,  and  the  court 
construed  all  the  papers  as  consti- 
tuting the  trustee  of  the  debt  as  well 
as  of  the  property  mortgaged.  A 
chattel  mortgage  given  by  an  insolv- 
ent Michigan  corporation  to  a  trus- 
tee for  the  benefit  of  all  creditors  who 
should  accept  its  terms  and  extend 
their   debts,   the   trustee  being  given 


power  to  continue  the  business,  is  not 
valid  as  to  personal  property  in  New- 
York  state,  even  though  recorded  as 
a  chattel  mortgage  in  New  York  state. 
Bearing  v.  McKinnon,  etc,  Co.,  165 
N.  Y.  78  (1900).  A  corporation  may 
give  a  mortgage  by  conveying  land  to 
a  person  as  trustee  without  specify- 
ing the  character  of  the  trust.  Auten 
V.  City,  etc.  Ry.,  104  Fed.  Rep.  395 
(1900). 

1  Mercer  r.  Buchanan,  132  Fed.  Rep, 
501   (1904). 

2  See  §  776,  supra,  concerning  de- 
bentures. "In  the  first  place,  as 
regards  the  powers  that  were  given 
to  the  company,  there  was  a  power 
given  to  mortgage,  and  a  power  given 
to  raise  money  by  debentures;  but, 
of  course,  they  might  include  in  one 
and  the  same  instrument  a  mortgage 
and  a  debenture,  which  was  in  sub- 
stance a  bond,  and  a  charge  upon  this 
property  for  the  sum  borrowed  on 
bond."  Re  Panama,  etc.,  L.  R.  5  Ch. 
318  (1870).  See  Orman  v.  English, 
etc,  Inv.  Trust,  61  Fed.  Rep.  38  (1894), 

3  PuUan  V.  Cincinnati,  etc.  R.  R.,  4 
Diss.  35  (1865) ;  s.  c,  20  Fed.  Cas,  32; 
Coe  V.  Johnson,  IS  Ind.  218  (1S62); 
Coe  I'.  McBrown,  22  Ind,  252  (1864); 
Re  York,  etc.  R.  R..  50  Me.  552  (1861). 
See  also  White  Water,  etc,  Co.  r.  Val- 
lette,  21  How.  414  (1858);  Galveston 
R.  R.  r.  Cowdrey,  11  Wall.  4.''i9.  480 
(1870);  Meyer  r.  Johnston,  53  Ala. 
237  (1875);  s.  c,  64  Ala.  603, 
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company.  The  latter  is  generally  preferred  because  sucli  a  company 
makes  this  a  business ;  it  has  more  or  less  experience ;  it  gives  strength 
and  stability  to  the  bonds ;  it  renders  the  expense  of  trusteeship  more 
easily  ascertainable;  and  the  trustee  does  not  die.^  It  is  legal  for 
the  same  person  to  be  the  trustee  of  both  the  first  and  second  mort- 
gages.- The  trustee  may  be  an  officer  of  the  company.^  A  director 
may  be  the  trustee  in  a  trust  deed  executed  by  his  corporation.*  Even 
though  one  person  owns  all  the  bonds  which  are  secured  by  a  mort- 
gage of  the  corporation,  he  should  not  be  substituted  as  trustee,  be- 
cause the  office  of  trustee  and  beneficiary  should  not  be  united.^ 

A  statute  to  the  effect  that  non-residents  shall  not  be  trustees  in 
morto-age  deeds  of  trust  of  property  in  the  state  is  unconstitutional.^ 


1  "Tlie  trustee  in  such  case  is 
usually,  if  not  always,  selected  and 
appointed  by  the  company  for  the  con- 
venience and  benefit  of  itself  and  of 


2  See  §  819,  infra. 

3  Ellis    V.    Boston,    etc.    R.    R.,    107 
Mass.  1   (1871). 

4  Bassett  v.  Monte  Christo,  etc.  Co., 


those  who  may  become  the  owners  15  Nev.  293  (1880).  A  director  of  a 
of  its  obligations.  One  mortgage  to  corporation  which  is  a  creditor  of  an- 
the  trustee  is  all  that  is  required,  no  other  corporation  may  be  the  trustee 
matter  how  numerous  the  holders  of  of  a  mortgage  given  by  the  latter  to 
the  notes  or  bonds  secured  thereby,  secure  the  former.  Copsey  v.  Sacra- 
He  is  the  representative  of  the  com-  mento  Bank,  133  Cal.  659,  663  (1901). 
mon  interests  o-f  all  who  may  invest  A  corporation  may  mortgage  its  prop- 
in  the  security."  Hays  v.  Gallon  Gas,  erty  to  a  stockholder  even  though  he 
etc.  Co.,  29  Ohio  St.  330  (1876).  An  controls  a  large  majority  of  the  stock. 
Illinois' railroad  corporation  may  ex-  Hanchett  v.  Blair,  100  Fed.  Rep.  817 


ecute  a  mortgage  to  a  New  York 
trust  company.  Hervey  v.  Illinois 
Mid.  Ry.,  28  Fed.  Rep.  169  (1884). 
As  to  whether  a  trust  company  has 


(1900). 

5  Matter  of  Radam,  etc.  Co.,  110  N. 
Y.  App.  Div.  329  (1905). 

6  Although  the  statutes  of  a  state 


power  to  hold  as  trustee  and  vote  the  require  the  trustee  of  a  deed  in  trust 
majority  of  the  stock  of  a  great  rail-  to  be  a  resident,  yet  the  trust  deed  is 
road  system,  especially  where  it  is  also  not  void  where  the  trustee  is  a  non- 
the  trustee  'in  a  trust  deed  of  the  resident.  The  court,  if  necessary,  will 
company,  see  Clarke  v.  Central  R.  R.  api>oint  a  competent  trustee  to  execute 
etc.  Co.,  50  Fed.  Rep.  338  (1892).  The  the  trust.  A  foreclosure  will  be  de- 
bill  in'  this  case,  however,  was  dis-  creed  without  appointing  a  new  trus- 
missed  on  the  final  hearing.  See  62  tee.  A  statute  prohibiting  citizens  of 
Fed.  Rep.  328  (1894).  It  is  not  neces-  other  states  from  acting  as  trustee  is 
sary  that  there  be  a  manual  delivery  unconstitutional.  Farmers'  L.  &  T. 
of  tbe  mortgage  to  the  trustee  in  Co.  v.  Chicago,  etc.  RJ^,  27  Fed.  Rep. 
order  to  constitute  a  delivery.  Mc-  146(1886).  The  Indiana  statute  that 
Curdy'o  Appeal,  65  Pa.  St.  290  (1870).  the  trustee  of  a  mortgage  shall  not  be 
A  corporation  which  has  received  a  a  non-resident  is  unconstitutional  and 
sinking  fund  as  trustee  can-not  keep  void.  Citizens  of  other  states  under 
the  money  on  the  ground  that  it  had  the  federal  constitution  have  the  right 
no  power  to  act  as  trustee.  Central,  to  be  such  mortgagee.  Roby  v.  Smith, 
etc  Co  V  Farmers',  etc.  Co.,  114  Fed.  131  Ind.  342  (1892);  Shirk  v.  La  Fay- 
Rep  263  "(1902),  <^tte,  52  Fed.  Rep.  857  (1892). 
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The  Illinois  statute  requiring  trust  companies  to  make  a  deposit  with 
the  state  before  accepting  certain  trusts  docs  not  invalidate  a  mort- 
gage given  to  a  foreign  trust  company.  The  state  cannot  intervene 
in  a  foreclosure  suit  in  order  to  set  this  up,  and  the  corporation  cannot 
set  it  up.^  Even  though  under  a  statute  a  foreign  corporation  is 
prohibited  from  acting  as  trustee  of  a  mortgage,  yet  this  does  not 
invalidate  the  mortgage  or  bonds,  but  the  court  may  substitute 
another  trustee.  Where,  however,  the  trust  company  merely  has  cer- 
tified to  the  bonds  in  the  state  where  the  trust  company  was  incor- 
porated and  joined  with  the  bondholders  in  a  suit  to  foreclose,  no  sub- 
stitution of  trustee  is  necessary.-  A  foreign  trust  company  may  fore- 
close a  mortgage  given  by  a  Texas  telephone  company  on  its  prop- 
erty in  Texas,  even  though  such  trust'  company  has  not  been  granted 
permission  to  transact  business  in  Texas  under  its  statutes.^ 

§  81-i.  Trustee's  certificate  on  the  bonds. — The  trustee  generally 
accepts  in  waiting,  at  the  end  of  the  deed  of  trust,  the  trusteeship. 
He  also  generally  signs  a  certificate  on  the  back  of  the  bonds  to  the 
effect  that  the  bond  is  one  of  the  bonds  secured  by  the  deed  of  trust, 
and  sometimes  that  the  deed  of  trust  has  been  duly  recorded.  This 
certificate  is  not  considered  a  part  of  the  bond,  but  may  be  required 
before  the  bond  itself  can  be  considered  as  issued."*    Coupons  detached 

1  Farmers'  L.  &  T.  Co.  v.  Chicago,  the  state  statutes.    Miller  r.  Gates,  22 

etc.  R.   R.,  68  Fed.   Rep.  412    (1895).  Mont.  305   (1899). 
In  Illinois  neither  a  domestic  nor  for-        2  Morse  v.  Holland  T.  Co.,  184   111. 

eign  trust  company  can  accept  a  trust  255    (1900). 

until  after  they  have  complied  with  3  Commercial,  etc.  Co.  v.  Territorial, 
certain  formalities  and  prerequisites,  etc.  Co.,  86  S.  W.  Rep.  66  (Tex.  1905). 
and  deposit  $200,000  in  stocks,  bonds,  4  A  provision  in  the  trustee's  certifi- 
er mortgages  with  the  state  auditor,  cate  to  the  effect  that  "the  principal 
Until  such  compliance  the  trustee  sum  secured  by  said  mortgage  shall 
cannot  enforce  the  trust.  Pennsylva-  become  due  in  case  the  interest  on 
nia  Co.  v.  Bauerle,  143  111.  459  (1892).  the  bonds  remains  unpaid  for  four 
Under  the  Illinois  statute  a  foreign  months"  does  not  enable  a  bondholder 
trust  company  acting  as  trustee  in  the  to  sue  for  the  principal  where  the 
state  without  complying  with  the  terms  of  the  mortgage  are  inconsist- 
statutes  may  be  removed  and  enjoined  ent  with  such  a  right  to  sue.  Mallory 
from  foreclosing  the  mortgage.  Farm-  v.  West  Shore,  etc.  R.  R.,  35  N.  Y. 
ers'  L.  &  T.  Co.  v.  Lake  St.  El.  R.  R.,  Super.  Ct.  174  (1873).  Bonds  may  be 
173  111.439  (1898).  This  decision  was  good,  though  not  certified  to  by  ths 
reversed,  however,  in  177  U.  S.  51  trustee.  The  failure  of  the  trustee  to 
(1900),  on  the  ground  that  the  fed-  sign  certain  bonds  set  apart  for  a 
eral  court  first  acquired  jurisdiction  specific  purpose  may  be  disregarded 
of  the  case.  After  foreclosure  of  a  by  the  court  in  carrying  out  the  con- 
mortgage  other  creditors  cannot  at-  tract  plan.  Atwood  v.  Shenandoah, 
tack  a  mortgage  on  the  ground  that  etc.  R.  R.,  85  Va.  966  (1SS9).  The 
the  mortgagee  had  not  complied  with  trustee's  certificate  is  not  a  part  of 
(175)                                           27S5 


§  814.] 


TRUSTEES  AND   BONDHOLDERS. 


[cn.  XLVm. 


from  the  bond  before  the  bond  is  certified  by  the  trustee,  as  required 
by  its  terms,  are  not  entitled  to  the  benefit  of  the  mortgage.^ 

A  railroad-mortgage  trustee,  who  certifies  on  the  bonds  that  they 
are  secured  by  a  mortgage  executed  and  delivered  to  him,  is  liable  to  a 
holder  of  the  bonds  for  loss  of  value  occasioned  by  his  neglect  to 
record  the  mortgage,  whereby  a  subsequent,  duly-recorded  mortgage 
obtains  priority,  but  the  claim  is  barred  by  a  delay  of  over  twenty 
years  after  the  second  mortgage  was  recorded.^  And  the  general 
rule  is  that  a  trustee's  certificate  that  is  silent  as  to  recording  does 
not  render  the  trustee  liable  in  case  the  mortgage  is  not  recorded." 
A  ISTew  York  trust  company  that  holds,  as  a  depositary,  the  certifi- 
cates of  stock  of  four  railroad  corporations,  which  are  about  to  be  con- 
solidated, one  of  which  is  incorporated  in  another  state,  is  not  liable 
for  its  omitting  to  have  such  stock  in  such  corporation  transferred  into 
its  name,  even  though  thereby  an  attachment  takes  precedence  over 
such  deposit.  The  trust  company  is  not  bound  to  know  the  law  of 
such  other  state.*    Even  though  a  mortgage  provides  that  the  trustee 


the  bond,  but  a  vendor  of  the  bond 
impliedly  warrants  that  it  is  correct. 
Edwards  v.  Marcy,  84  Mass.  486 
(18G1).  Where  the  bonds  are  stolen 
before  the  trustee's  certificate  is  at- 


1  Holland  T.  Co.  v.  Thomson-Hous- 
ton El.  Co.,  170  N.  Y.  68  (1902),  aff'g 
62  N.  Y.  App.  Div.  299. 

2  Miles  V.  Vivian,  79  Fed.  Rep.  848 
(1897),  rev'g  Miles  v.  Roberts,  76  Fed. 


tached,  such  certificate  being  required  Rep.  919  (1896). 

by  the  terms  of  the  bond,  the  bonds  3  Even  though  a  mortgage  is  not  re- 
are  void  absolutely,  and  there  can  be  corded,  yet  the  trust  company  that 
no  bona  fide  purchaser  of  them.  Maas  signs  the  following  certificate  on  the 
r.  Missouri,  etc.  Ry.,  83  N.  Y.  223  back  of  the  bonds,  "It  is  hereby  certi- 
(1880).  See  also  §  764,  supra.  A  cer-  fied  that  this  bond  is  one  of  a  series 
tificate  indorsed  on  the  bond  is  con-  of  six  hundred  bonds  for  five  hundred 
strued  with  the  bond  and  mortgage  as  dollars  each  for  the  security  of  which 
part  and  parcel  of  the  same  security,  the  within  mortgage  was  executed," 
Benjamin  v.  Elmira,  etc.  R.  R.,  49  is  not  liable  in  an  action  for  deceit 
Barb.  441  (1867).  Where  a  contract  brought  by  a  purchaser  of  the  bonds, 
is  to  be  approved  by  the  trustees  be-  Bauernschmidt  v.  Maryland,  etc.  Co., 
fore  it  is  valid  the  court  cannot  dis-  89  Md.  507  (1899),  the  court  saying: 
pense  witn  such  approval,  even  though  "It  has  never  been  understood  here,  or 
one  of  the  trustees  has  resigned.  Tay-  elsewhere,  so  far  as  we  are  informed, 
lor  V.  Atlantic,  etc.  Ry.,  55  How.  Pr.  that  a  trustee,  under  a  mortgage  like 
275  (1877).  The  certificate,  although  the  one  before  us,  creating,  as  it  does, 
it  refers  to  the  trust  deed,  does  not  a  mere  trust  to  certify  the  bonds,  did 
thereby  give  notice  to  the  bondholder  more  by  the  form  of  certificate 
of  all  the  terms  of  that  deed.  Guil-  adopted  than  to  thereby  identify  them 
ford  r.  Minneapolis,  etc.  Ry.,  48  Minn,  as  the  bonds  of  the  company  which 
500  (1801).  An  American  bond  is  not  the  mortgage  was  executed  to  secure." 
issued  until  the  trustee  signs  the  trus-  4  New  Jersey  Con.  Co.  v.  Farmers' 
tee's  certificate  provided  for  in  the  L.  &  T.  Co.,  39  N.  Yw  Misc.  Rep.  672 
bond  itself.  Lord  Revelstoke  v.  Com-  (1903). 
missioners,  etc.,  [1898]  A.  C.  565. 
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shall  certify  and  deliver  the  bonds  or  the  proceeds  thereof,  only  upon 
a  written  statement  by  the  mortgagor  declaring  the  pui'poscs  for 
which  said  bonds  or  proceeds  are  to  be  used,  the  trustee  is  not  liable 
for  failure  to  require  such  written  statement,  where  the  trustee  ha3 
not  expressly  agreed  to  carry  out  that  provision.  Moreover,  a  suit 
by  a  bondholder  against  the  trustee  for  failure  to  carry  out  that  pro- 
vision must  be  commenced  within  ten  years  from  the  time  of  the 
breach  thereof.^ 

Where  the  trustee  of  a  mortgage  certifies  to  the  bonds  without  re- 
quiring a  certificate  from  the  mortgagor,  as  required  by  the  mortgage, 
to  the  effect  that  the  amount  of  the  bonds  has  been  expended  on  the 
property,  a  bondholder  may  hold  the  trustee  i>ersonally  liable,  and  a 
certificate  that  improvements  to  a  certain  amount  have  been  placed 
upon  the  property  is  not  a  compliance  with  the  requirement  that  the 
mortgagor  had  actually  expended  the  amount  in  extensions  or  perma- 
nent improvements.  The  damage  is  the  additional  amount  the  bond- 
holder would  have  realized  on  foreclosure  if  the  amount  actually 
expended  by  the  mortgagor  had  been  as  called  for  by  the  issue  of  the 
bonds.-  WTiere  a  mortgage  provides  that  before  any  of  the  bonds 
are  issued  there  shall  be  deposited  with  the  trustee  suflicient  money  to 


1  Rhinelander  i\  Farmers'  L.  &  T. 
Co.,  172  N.  Y.  519  (1902),  afl'g Fleisher 
r.  Farmers'  L.  &  T.  Co.,  58  N.  Y.  App. 
Div.  473;  s.  c,  Frishmuth  r.  Farmers' 
L.  &  T.  Co.,  95  Fed.  Rep.  5,  and  107 
Fed.  Rep.  169.  A  suit  by  a  bondholder 
against  ttie  trustee  for  not  protecting 
the  interests  of  the  bondholders  is  for 
breach  of  duty  implied  by  law  and  not 
for  breach  of  covenant,  so  far  as  the 
statute  of  limitations  is  concerned, 
and  hence  a  claim  that  the  trustee  has 
certified  bonds  without  requiring  cer- 
tain proof,  as  required  by  the  mort- 
gage, is  barred  by  the  statute  of  limi- 
tations applicable  to  simple  contracts. 
Frishmuth  i\  Farmers',  etc.  Co.,  107 
Fed.  Rep.  169  (1901).  The  lower  fed- 
eral court  held  that  a  bondholder  may 
hold  the  trustee  liable  for  certifying 
to  bonds  and  delivering  them  to  the 
mortgagor,  where  the  mortgage  re- 
stricted the  purposes  for  which  the 
mortgagor  was  to  use  such  bonds,  and 
the  trustee  knew  that  the  mortgagor 
had  not  complied  with  this  provision 


in  regard  to  a  part  of  the  bonds  al- 
ready issued;  that  the  general  pro- 
vision exempting  the  trust  company 
from  liability  and  also  releasing  it 
from  any  obligation  to  inquire  into 
the  application  of  the  bonds  is  no  de- 
fense, inasmuch  as  the  mortgage  pro- 
vided that  the  trustee  should  issue  the 
bonds  only  on  orders  declaring  the 
purposes  for  which  the  mortgagor  pro- 
iwsed  to  use  them;  that  the  trustee 
must  use  such  care  as  a  mortgagee 
would  use  in  making  such  advances; 
that  a  mortgagee  is  not  a  necessary 
party  to  such  a  suit,  but  the  suit  must 
be  brought  by  a  bondholder,  not  for 
himself  alone,  but  in  behalf  of  all 
bondholders;  and  that  the  statute  of 
limitations  may  be  a  bar.  Frishmuth 
V.  Farmers'  L.  &  T.  Co.,  95  Fed.  Rep. 
5  (1899).  Cf.  McClure  v.  Central  T. 
Co.,  165  N.  Y.  108    (1900). 

2  Polhemus  v.  Holland  T.  Co..  61  N. 
J.  Eq.  654  (1900),  rev'g  59  X.  J.  Eq. 
93. 
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pay  two  years'  interest,  but  the  trustee  certifies  tlie  bonds  without 
such  deposit  being  made,  it  is  liable  to  the  holder  in  damages.^ 

Where  neither  the  mortgage  nor  bonds  state  that  the  mortgage 
is  a  first-mortgage  lien,  the  fact  that  the  mortgage  quotes  a  resolution 
of  the  stockholders  reciting  that  it  is  a  first  lien  does  not  make  the 
trustee  of  the  mortgage  liable  for  misrepresentation.-  The  usual 
endorsement  of  a  trust  company  on  the  back  of  bonds  that  "This  bond 
is  one  of  a  series  of  bonds  mentioned  and  described  in  the  mortgage 
within  referred  to,"  does  not  render  the  trust  company  liable  on  ac- 
count of  the  mortgage  securing  the  bond  not  being  a  first  mortgage, 
even  though  the  bond  itself  stated  that  it  was  a  first  mortgage.^ 
Where  the  trustee  merely  issued  a  certificate  calling  for  bonds,  it  is 
not  liable  in  a  suit  in  equity  to  a  holder  thereof  for  a  misstatement  as 
to  the  title,  and  for  not  requiring  prepayment  of  certain  interest, 
as  required  by  the  mortgage.  His  remedy,  if  any,  is  at  law."*  A 
trust  company  may  certify,  on  certificates  of  deposit  issued  by  another 
trust  company,  that  the  former  holds  certain  property  as  security 
therefor,  and  it  is  liable  for  negligence  if  it  negligently  certifies  to 
the  value  of  such  security.^  Where  a  bond  on  its  face  recites  that  it 
is  secured  by  all  the  assets  of  the  company,  while  in  fact  it  is  not 
secured  at  all,  the  purchaser  thereof  may  hold  the  president  person- 
ally liable,  the  latter  having  taken  part  in  the  issue  of  the  bonds.^ 

§  815.  The  nature  of  the  trusteeship,  and  the  duties  and  liabili- 
ties of,  and  breaches  of  trust  by,  the  trustee. — The  trustee,  when  he 
accepts  the  trust,  undertakes  something  more  than  the  receipt  of 

1  Sprigg     V.     Commonwealth,     etc.  is  the  difference  between  the  value  of 

Trust   Co.,   131    Fed.    Rep.    5    (1904),  the  bonds  as  first-mortgage  bonds  and 

rev'g  119  Fed.  Rep.  434.  second-mortgage  bonds.     Bank  v.  By- 

2Byers  v.  Union  Trust  Co.,  175  Pa.  ers,  139  Mo.  627   (1897).     In  the  case 

St.  318    (1896),  the  court  intimating  Donnelly   v.   Baltimore,    etc.   Co.,    102 

also  that  there  would  be  no  liability,  Md.  1   (1905),  a  suit  by  a  purchaser 

even  though   the   trustee's   certificate  of  bonds  against  a  trust  company  that 

had  asserted  that  the  mortgage  was  a  had  offered  them  for  sale  and  made 

first   lien.     See  §  765,   supra.     Where  various    representations,    failed,    the 

a  corporation  issues  bonds  having  the  deceit  not  being  clearly  proven,  and 

words    printed    on    their    face    "first-  the  representations  having  been  prac- 

mortgage  bonds,"  when  as  a  matter  of  tically  correct. 

fact  there   was  an   underlying   mort-  3  Tschetinian  v.  City  Trust  Co.,  186 

gage   which  the   party   to  whom   the  N.  Y.  432  (1906). 

bonds  were  sold  agreed   to  pay,   but  4  Sprigg  v.  Commonwealth,  etc.  Co., 

did  not  pay  except  in  part,  the  ofli-  206  Pa.  St.  548   (1903). 

cers  and  the  directors  who  took  part  5  Smith  v.  Bank  of  New  England,  72 

in  the  issue  of  the  bonds  are  liable  to  N.  H.  4  (1903). 

an  innocent  purchaser  who  relied  on  c  Stickel   v.   Atwood,    25    R.    I.    456 

the  statement  contained  on  the  face  (1903). 
of  the  bonds.  His  measure  of  damages 
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his  pay.  He  is  bound  to  use  reasonable  care  in  seeing  that  the  prop- 
erty is  not  wasted  or  destroyed.  Tliis  trust  is  not  a  dry,  naked 
agency,  but  is  coupled  with  important  duties.  Many  bondholders 
rely  upon  the  trustee  to  protect  them,  and  when  it  is  considered  that 
the  trustee  alone  has  a  standing  in  court  to  protect  or  enforce  the 
mortgage  security,  and  that  the  bondholders  have  no  such  standing, 
except  in  exceptional  cases,  it  is  right  that  the  trustee  should  be  held 
to  an  active  and  rigid  performance  of  duty.^ 

The  duty  of  the  trustee  is  an  active  one.  He  is  not  allowed  to  sit 
quietly  by  where  there  is  danger  to  the  mortgaged  property,  or  where 
a  foreclosure  should  be  had.  The  law  requires  the  trustee  to  act, 
and  a  bondholder,  by  suit,  may  compel  him  to  act.^  Especially  after 
default  in  the  mortgage  the  trustee's  duties  are  active  and  exacting.^ 
It  is  his  duty  to  move  when  the  occasion  requires,  and  not  let  a  part 
of  the  bondholders  act  for  him.  Hence,  if  on  default  in  interest  he 
allows  a  part  of  the  bondholders  to  use  his  name  in  foreclosing,  and 
other  bondholders  are  injured  thereby,  the  latter  may  hold  the  trustee 
liable  in  damages.^  ^Vhere  a  mortgage  covers  shares  of  stock  and 
the  trustee  has  the  voting  power,  its  discretion  cannot  be  controlled 
by  a  majority  of  the  bondholders.^ 


1  As  regards  trustees  the  court 
said,  in  First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303  (1881):  "As  the 
defendants  hold  the  mortgage  not  to 
secure  a  debt  due  to  themselves,  but 
as  trustees  for  the  holders  of  the 
bonds  of  the  mortgagor,  their  duties 
are  regulated  by  the  general  rules  of 
law  which  affect  all  trustees,  and 
whenever  they  fail  to  i>erform  them, 
either  through  wilfulness,  indiffer- 
ence, or  error  of  judgment,  the  bond- 
holders who  are  aggrieved  by  their 
conduct  may  obtain  relief  in  this 
court  sitting  as  a  court  of  equity.  .  .  . 
Among  the  duties  of  the  defendants 
as  trustees  are  these:  They  must  act 
in  good  faith  for  the  best  interests 
of  the  bondholders;  they  must  take 
care  that  the  property  is  not  wasted 
nor  depreciated;  they  must  see  that 
its  income  is  not  improperly  diverted 
from  the  payment  of  interest  on  the 
mortgage  debt  as  it  accrues;  and  in 
case  of  a  manifest  purpose  on  the 
part  of  the  mortgagor  to  waste  or  de- 
stroy  the   property,    or  not   to   apply 


the  income  to  payment  of  interest,  to 
the  injury  of  the  bondholders,  it  is 
their  duty  to  enter  and  take  posses- 
sion of  the  property,  and  manage  it 
for  the  security  of  the  cestuis  que 
trust.    Perry  on  Trusts,  §  749." 

2  See  §  830,  infra. 

3  The  duties  of  the  trustee,  after  a 
default  occurs,  are  active  and  respon- 
sible. "It  not  only  is  not  a  dead,  dry 
trust,  but  is  one  of  the  most  active  and 
momentous  responsibility."  Sturge9 
V.  Knapp,  31  Vt.  1,  55  (1858). 

4  Merrill  r.  Farmers'  L.  &  T.  Co..  24 
Hun,  297  (1881),  where  the  majority 
controlled  the  foreclosure,  caused  the 
property  to  be  sold  at  a  very  low  fig- 
ure, and  bought  it  in.  Ordinarily  the 
trustee  is  not  personally  liable  where 
he  acts  in  good  faith  in  the  adminis- 
tration of  the  property.  Hollister  v. 
Stewart,  111  N.  Y.  644  (1889). 

5  Toler  r.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168  (1894).  Bondholders 
cannot  sustain  a  bill  in  equity  to  re- 
move a  trustee  who  holds  the  stock  of 
various    gas   companies   as   collateral 
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.  The  duty  of  the  trustee  is  to  each  bondholder  severally,  and  not 
to  a  majority  of  the  bondholders.^  Nevertheless,  when  differences 
of  opinion  exist  among  the  bondholders,  and  the  trustee  is  in  doubt, 
"it  is  not  improper  that  he  should  be  governed  by  the  voice  of  the 
majority,  acting  in  good  faith  and  without  collusion,  if  what  they  ask 
is  not  inconsistent  with  the  provisions  of  the  trust."  ^ 

It  is  fraudulent  for  the  trustee  to  enter  into  an  agreement  with  a 
part  only  of  the  bondholders  to  get  control  of  the  property  to  the 
injury  of  the  other  bondholders.^  Bondholders  may  compel  the  trus- 
tees to  render  accounts  where  the  trustees  are  in  possession  of  the 
property.*  A  bondholder  may  compel  the  trustee  to  record  the  mort- 
gage.^    The  bondholders  may  hold  the  trustees  personally  liable  for 


security  for  the  payment  of  their 
bonds,  even  though  such  trustee  has 
voted  such  stock  in  favor  of  directors 
who  have  made  improvident  contracts 
in  which  such  directors  were  person- 
ally intersted,  it  apearing  that  by  the 
terms  of  the  trust  agreement  the  trus- 
tee was  to  vote  such  stoclv  as  the 
pledgors  directed,  until  default  on  the 
bonds,  and  it  not  being  shown  that 
the  trustee  knew  that  such  default 
had  been  made.  Moreover,  such  re- 
moval will  be  denied  when  the  trust 
agreement  itself  provides  for  the  re- 
moval of  the  trustee  by  vote  in  writ- 
ing of  one-third  in  interest  of  the 
bondholders  at  a  meeting  called  for 
that  purpose,  and  no  reason  is  shown 
for  disregarding  this  mode  of  chang- 
ing the  trustee.  Dillaway  v.  Boston, 
etc.  Co.,  174  Mass.  80   (1899). 

1  Hollister  v.  Stewart,  111  N.  Y.  644 
(1889).  As  regards  the  trustee,  "the 
bonded  debt  is  a  unit  so  far  as  his 
duties  and  powers  are  concerned.  He 
must  regard  the  bondliolders  as  a 
class  and  not  as  individuals.  He  can- 
not permit,  and,  if  so  wanting  in 
fidelity  to  his  trust  as  to  be  willing, 
the  courts  will  not  permit,  the  least 
discrimination  between  members  of 
the  same  creditor  class."  Common- 
wealth V.  Susquehanna,  etc.  R.  R.,  122 
Pa.  St.  306.  320    (1888). 

2  First  Nat.  Bank  v.  Shedd,  121  U. 
S.   74,  86    (1887). 

3  A  sale  may  be  set  aside  where  the 


trustee  of  the  mortgage  entered  into  a 
combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize,  at  a  sacri- 
fice to  minority  bondholders.  Sahl- 
gard  V.  Kennedy,  2  Fed.  Rep.  295 
(1880).  Where  the  forecLosure  sale 
is  conducted  as  secretly  as  possible 
and  advertised  as  quietly  as  possible 
in  accordance  with  an  agreement  be- 
tween the  receiver  and  the  trustee  of 
the  mortgage  and  third'  persons,  for 
the  purpose  of  enabling  such  third 
persons  to  buy  the  property  at  a  low 
figure,  the  sale  will  be  set  aside  in  a 
suit  brought  by  a  bondholder  for  that 
purpose.  Atkins  v.  Judson,  33  N.  Y. 
App.  Div.  42   (1S9S). 

4  Bondholders  may  file  a  bill  in 
equity  for  an  accounting  by  the  trus- 
tees in  the  deed  of  trust,  who  have 
taken  possession  of  the  property,  op- 
erated it,  received  net  earnings,  and 
turned  it  over  to  another  company. 
Dwight  ,i\  Smith,  13  Fed.  Rep.  50 
(1882).  A  bill  in  equity  by  bond- 
holders to  compel  trustees  to  account 
for  net  earnings  received  must  allege 
clearly  and  definitely  the  various  facts 
that  make  up  the  breach  of  duty. 
Dwight  V.  Smith,  9  Fed.  Rep.  795 
(1881). 

5  A  bondholder  bringing  suit  to 
compel  the  recording  of  the  deed  in 
trust  securing  his  bonds  must  prove 
the  due  execution  of  the  deed  in  trust, 
and    must   make   subsequent   mortgar 
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breach  of  duty.^  The  trustee  of  a  mortgage  deed  of  trust,  by  writing 
to  a  party  who  intends  to  buy  some  of  the  bonds  that  the  trustee 
thinks  the  security  is  adequate,  does  not  thereby  make  false  repre- 
sentations, and  an  action  for  deceit  will  not  lie  by  reason  thereof. 
But  a  statement  that  the  trustee  considers  the  title  good,  inasmuch  as 
it  has  guaranteed  some  of  the  bonds,  renders  the  trustee  lia})lc,  if 
the  statement  is  false."  In  a  foreclosure  suit,  a  cross-bill  by  a  resident 
bondholder  to  remedy  alleged  misconduct  on  the  part  of  the  complain- 
ant trust  company  may  be  served  on  the  attorneys  for  the  trust  com- 
pany.^ The  trustee  has  a  right  to  examine  the  books  of  the  company 
where  there  has  been  a  default.^  The  powei*  and  duty  of  the  trustee 
to  bid  for  the  mortgaged  property  in  behalf  of  the  bondholders  at  the 
foreclosure  sale  is  considered  elsewhere.^     The  law  does  not  allow 


gees  parties  defendant.  Riggs  v. 
Pennsylvania,  etc.  R.  R.,  16  Fed.  Rep. 
804   (1883). 

1  See  §  830,  iiifra,  and  §  814,  supra. 
Tlie  sale  of  bonds  does  not  carry  also 
a  cause  of  action  against  the  trustees 
unless  there  is  an  assignment  of  that 
also.  Dwight  v.  Smith,  9  Fed.  Rep. 
795  (1881).  A  provision  in  a  mort- 
gage that  the  trustees  shall  deliver 
the  bonds  only  for  certain  purposes 
and  upon  certain  written  statements 
of  such  purposes,  followed  by  a  pro- 
vision that  the  trustee  shall  not  be 
bound  to  inquire  into  the  actual  appli- 
cation of  the  bonds  or  funds,  prevents 
a  bondholder  from  holding  the  trust 
company  liable  for  failure  of  the 
mortgagor  railroad  company  to  apply 
the  bonds  to  the  purposes  indicated, 
especially  where  suit  is  brought  more 
than  twenty  years  after  the  act,  it  be- 
ing shown  that  the  trust  company 
did  require  written  statements  before 
issuing  the  bonds.  Fleisher  r.  Farm- 
ers' L.  &  T.  Co.,  58  N.  Y.  App.  Div. 
473  (1901);  aff'd,  Rhinelander  v. 
Farmers'  L.  &  T.  Co.,  172  N.  Y.  519 
(1902),  involving  the  same  mortgage 
that  was  passed  upon  in  Frishmuth  v. 
Farmers'  L.  &  T.  Co.,  95  Fed.  Rep.  5, 
and  107  Fed.  Rep.  169. 

2  Nash  V.  Minnesota,  etc.  Trust  Co., 
159  Mass.  437  (1893).  The  court  held 
also  that  a  representation  that  a  bond 
is  secured  by  a  mortgage  on  property, 
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the  title  to  which  is  good,  is  false,  and 
renders  the  trustee  liable,  if  there  is  a 
prior  mortgage  on  the  land,  even 
though  the  trust  company  reserves  in 
its  hands  bonds  greater  in  amount 
than  the  amount  of  such  prior  mort- 
gage. The  liability  of  the  trustee  in 
such  a  case,  however,  extends  only  to 
those  who  purchased  bonds  from  the 
original  party  to  whom  they  were  is- 
sued, and  to  whom  the  trust  company 
made  the  representations  for  the  pur- 
pose of  inducing  parties  to  buy  the 
bonds.  This,  however,  may  be  a  ques- 
tion for  the  jury.  The  trust  com- 
pany was  held  to  have  power  to  make 
the  representations  where  it  had 
power  to  insure  the  title  to  the  prop- 
erty, and  had  done  so.  The  presi- 
dent and  officer  of  the  company  had 
power  to  make  representations  and 
bind  the  company.  Representations 
made  by  the  party  to  whom  the  bonds 
were  issued  do  not  bind  the  trust 
company. 

"  Gasquet  i'.  Fidelity  Trust,  etc.  Co., 
57  Fed.  Rep.  80  (1893). 

•1  Where  there  has  been  a  default  in 
interest  it  is  the  duty  and  right  of  the 
trustee  to  examine  the  books  of  the 
company,  and  the  company  is  bound 
to  allow  it.  Pullan  r.  Cincinnati,  etc. 
R.  R.,  4  Diss.  35  (18G5);  s.  c,  20  Fed. 
Cas.  32. 

5  See  §  885,  infra. 
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the  trustee  to  purchase  the  property  for  himself  at  either  public  or 
private  sale.  He  is  disqualified,  and  the  purchase  will  be  held  to  be 
for  the  benefit  of  the  bondholders.^  Where  the  trustees  of  the  mort- 
gage foreclose  and  buy  the  property  for  the  bondholders,  and  the 
trustees  do  not  turn  over  to  the  new  corporation  all  the  property 
l^urchased  by  them,  and  they  have  been  guilty  of  malfeasance  in  other 
respects,  a  bondholder  may  hold  them  liable  by  a  suit  in  equity,  even 
though  he  deposited  his  bonds  and  took  stock  in  exchange  therefor, 
it  appearing  that  he  did  not  then  know  of  the  acts  complained  of. 
The  new  corporation  is  not  a  necessary  party  defendant  and  a  pur- 
chaser of  the  stock  in  the  new  corporation  cannot  make  such  a  com- 
plaint, but  the  complaint  may  be  by  one  of  the  bondholders,  even 
though  he  has  sold  his  stock.^  But  w^here  the  trustee  sells  trust  prop- 
erty to  himself  personally,  and  the  cestuis  que  trust  are  cognizant 
thereof  and  do  not  object  for  several  years  they  cannot  set  the  trans- 


1  See  §  885,  ijifra,  and  §  G53,  supra. 
The  general  rule  is  that  a  trustee 
cannot  purchase  the  trust  estate,  and 
this  applies  to  a  mortgage  deed  of 
trust,  whei'e  the  trustee  has  no  per- 
sonal interest  and  where  the  mort- 
gage does  not  contemplate  such  pur- 
chase, and  the  purchase  is  not  made 
for  the  benefit  of  the  cestui  que  trust. 
Brewer  v.  Harrison,  27  Colo.  349 
(1900).  Where  trustees  hold  stock  as 
security  for  various  debts  of  various 
parties,  the  stock  to  be  sold  if  the 
debts  are  not  paid,  it  is  illegal  for 
one  of  the  trustees  to  resign  and  for 
the  remaining  trustees  to  sell  the 
stock  in  a  way  calculated  not  to 
bring  its  full  value,  and  for  the  re- 
signing trustee  to  purchase  the  same 
at  a  very  low  price  for  the  benefit  of 
himself  and  the  other  trustees.  The 
sale  will  be  set  aside.  Jenkins  v. 
Hammerschlag,  38  N.  Y.  App.  Div.  209 
(1899).  A  person  appointed  on  the 
sale  of  the  corporate  property  to  sell 
stock  received  in  payment  therefor, 
cannot  sell  to  himself,  neither  can  he 
subsequently  purchase  from  one  to 
whom  he  has  sold  such  stock.  Wing 
&  Evans  v.  Hartupee,  122  Fed.  Rep. 
897  (1903).  Under  the  New  Hamp- 
shire statutes,  when  a  corporation  is 
wound  up  under  insolvency  proceed- 
ings, all  claims  are  allowed  as  of  the 


same  date,  interest  being  added  for 
those  past  due,  and  a  rebate  of  inter- 
est made  on  those  not  yet  due.  An 
assignee  in  insolvency  cannot  agree 
that  a  trustee  to  whom  the  corpora- 
tion pledged  mortgages  as  security  for 
debentures  shall  purchase  such  securi- 
ties at  a  price  named.  Bank  Com'rs 
V.  New  Hampshire,  etc.  Co.,  69  N.  H. 
621  (1899).  Where  the  trustee  of  a 
mortgage  loans  money  to  the  mortga- 
gor and  takes  part  of  the  bonds  as 
security,  and  then  at  the  request  of 
the  mortgagor  sells  the  bonds  at  pub- 
lic sale  and  buys  them  in,  it  cannot 
enforce  the  bonds  for  their  full 
amount,  but  only  to  the  extent  of  the 
debt  secured,  and  upon  payment  must 
deliver  up  the  bonds  for  cancellation. 
Knickerbocker,  etc.  Co.  v.  Penacook, 
etc.  Co.,  100  Fed.  Rep.  814  (1900). 
But  see  §  692,  supra.  Where  the  trus- 
tee sells  at  public  sale  without  a  judi- 
cial foreclosure,  and  the  property  is 
purchased  by  a  corporation  in  which 
the  trustee  is  a  stockholder  and  di- 
rector, the  mortgagor  may  have  the 
sale  set  aside  and  may  claim  the 
profits  of  a  resale  by  such  corporation. 
Herbert  Craft  Co.  v.  Bryan,  68  Pac. 
Rep.  1020  (Cal.  1902). 

2  Dunning  v.  Bates,   186   Mass.   123 
(1904). 
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action  aside.^  A  trustee  has  no  right  to  loan  money  to  the  mortgagor 
and  claim  a  first  lien  on  property,  which  property  the  trustee  was 
bound  to  have  known  should  liave  been  placed  under  the  mortgage.^ 

Where  all  the  bonds  are  paid  excepting  one  that  is  supposed  to  bo 
lost,  the  trustee  may  retain  a  fund  to  pay  that  bond  and  may  dis- 
charge the  mortgage.^  Although  a  trust  company  is  a  pledgee  of 
bonds  for  tho  bcnelit  of  many  notes  of  the  pledgor  in  the  hands  of 
many  holders,  and  the  trust  company,  after  notice  by  mail  to  the 
holders  of  the  notes,  is  authorized  by  the  court  to  sell  the  bonds  at 
ten  cents  on  the  dollar,  yet  a  holder  of  the  notes  may  thereafter  ques- 
tion the  good  faith  of  the  trust  company  in  making  such  sale."* 

The  trustee  is  trustee  not  only  for  the  bondholders,  but  also  for  the 
corporation  mortgagor.  He  occupies  a  fiduciary  position  towards 
both.^  Where  the  trustee  of  the  mortgage  in  foreclosing  knows  that 
the  corporation  is  entitled  to  the  surplus,  but  pays  the  same  to  a 
pledgee  of  the  corporation,  the  trustee  is  personally  liable."  Until 
the  bonds  are  sold  or  pledged,  the  trustee  of  the  mortgage  securing  the 
bonds  is  the  agent  of  the  maker  of  the  bonds  and  mortgage  only,  and 


1  Hoyt  V.  Latham,  143  U.  S.  553 
(1892). 

2  Guaranty  T.  Co.  r.  Atlantic,  etc. 
R.  R.,  138  Fed.  Rep.  517  (1905). 

3  Wilson  V.  Welch,  157  Mass.  77 
(1892).     See  also  §816,  infra. 

4  Minneapolis  Trust  Co.  v.  Menage, 
73  Minn.  441  (1898).  Where  a  corpo- 
ration owns  all  of  its  bonds,  excepting 
a  few  held  by  one  holder,  such  bonds 
being  secured  by  a  pledge  of  securi- 
ties, and  requests  the  trustee  holding 
the  securities  to  sell  the  same,  which 
the  trustee  does  at  an  insufficient 
price,  the  corporation  itself  being  the 
buyer,  and  the  single  outside  holder 
of  bonds  not  being  notified  in  time  to 
protect  his  interests,  he  may  either 
follow  his  securities  or  may  hold  the 
trustee  liable.  And  even  though  he 
accepted  a  small  sum  in  settlement 
from  the  trustee,  yet  if  that  settle- 
ment was  caused  by  misrepresenta- 
tions as  to  the  value  of  the  securities, 
he  is  not  bound  by  them.  Other  hold- 
ers of  the  bonds  who  have  turned 
them  in  to  the  corporation  on  an 
agreement  to  take  an  exchange  of  new 
bonds  secured  by  the  same  securities 


will  also  be  allowed  to  participate  the 
same  as  the  bondholder  who  did  not 
turn  in  his  bonds.  Anthony  v.  Camp- 
bell, 112  Fed.  Rep.  212  (1901).  Cf. 
§  848fc,  i7ifra. 

5  A  trustee  in  possession  is  trustee 
not  only  for  the  bondholders,  but  also 
for  the  corporation.  In  a  bill  by  the 
company  to  redeem,  the  acts  of  the 
trustee  in  breach  of  trust  as  regards 
the  corporation  may  be  set  aside. 
Ashuelot  R.  R.  r.  Elliot,  57  N.  H. 
397  (1874);  s.  c,  5S  N.  H.  451.  See 
also  §  885,  infra,  and  notes.  Cf.  Loeb 
V.  Chur,  6  N.  Y.  Supp.  296  (1889). 
Where  the  trustee  of  a  mortgage,  the 
day  after  the  mortgage  is  executed, 
accepts  some  of  the  mortgage  bonds 
from  the  secretary  as  collateral  secur- 
ity for  a  personal  loan  to  the  secre- 
tary, and  it  transpires  that  such 
pledge  was  in  breach  of  trust  by  the 
secretary,  the  trustee  is  not  protected 
as  pledgee.  Buffalo,  etc.  Co.  r.  Me- 
dina, etc.  Co.,  162  N.  Y.  G7  (1900). 
See  also  S  293,  supra. 

c,  Brinkerhoff,  etc.  Co.  v.  Boyd,  192 
Mo.  597  (1905). 
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is  bound  to  follow  liis  directions.^  Money  paid  to  a  trustee  with  which 
to  pay  coujDons  cannot  be  attached  by  a  general  creditor.^  The  trustee 
of  a  mortgage  with  whom  money  is  deposited  by  the  corporation  to 
pay  the  interest  may  return  to  the  corporation  any  balance  which  it 
has  for  coupons  not  yet  presented  for  payment.  The  trustee  is  merely 
the  agent  of  the  corporation  in  this  respect  and  there  is  no  irrevocable 
trust  as  to  such  funds  in  favor  of  the  coupon-holders.^  Sometimes  the 
trustee  of  a  mortgage  acts  also  as  registrar  of  the  bonds.'*  Where  a 
bond  provides  that  it  may  be  registered  and  the  coupons  surrendered, 
and  that  thereafter  the  interest  will  be  paid  by  check,  a  bondholder 
may,  by  an  action  for  specific  performance,  compel  the  carrying  out 
of  this  contract  on  the  part  of  the  party  issuing  the  bonds.^  A  regis- 
tered municipal  bond  with  coupons  attached  is  negotiable  where  the 
name  of  the  payee  is  left  blank  on  the  face  of  the  bond,  even  though 
in  books  kept  for  that  purpose  the  name  of  the  registered  owner  is 
entered.  Hence  a  purchaser  in  good  faith  of  such  a  bond  is  pro- 
tected, although  the  bond  was  stolen.  A  bona  fide  pledgee  is  likewise 
protected.^  Wliere  trust  deeds  to  a  trust  company  run  to  the  presi- 
dent as  trustee,  the  court  will  compel  him  to  administer  the  trusts  for 
the  benefit  of  the  company.'' 

Where  stock  is  deposited  with  one  trust  company  as  additional 
security  for  a  mortgage  given  to  another  trust  company,  and  upon 
default  the  former  company  refuses  to  deliver  the  stock,  and  the 
latter  trust  company  then  commences  a  suit  in  equity  to  compel 

1  Peninsular  Iron  Co.  r.  Eells,  68  is  liable  for  the  same  if  such  trans- 
Fed.  Rep.  24  (1895).  fer  is  in  breach  of  trust  on  the  part 

2  Holland  Trust  Co.  v.  Sutherland,  of  the  trustees.  Cooper  v.  Illinois,  etc. 
177  N.  Y.  327   (1904).  R.  R.,  38   N.  Y.  App.   Div.  22    (1899). 

3  Staten  Island,  etc.  Club  v.  Farm-  In  this  case  the  bonds  had  been  regis- 
ers'  L.  &  T.  Co.,  41  N.  Y.  App.  Div.  tered  in  the  name  of  the  executor  of 
321   (1899).  the  estate,  who,  upon  his  death,  was 

4  Where  a  trust  company,  as  regis-  succeeded  by  two  trustees,  and  one  of 
trar  of  stock,  allows  a  transfer  on  a  these  trustees  caused  the  corporation 
forged  assignment,  it  is  liable  to  the  to  transfer  the  bonds  from  the  name 
owner  for  the  value  of  the  stock,  less  of  such  executor  to  bearer.  The  court 
any  amount  which  he  may  have  recov-  held,  however,  that  a  broker  who  sells 
ered  from  other  parties.  Wiechers  r.  the  bonds  is  not  liable,  although  he 
Central  Trust  Co.,  80  Hun,  576  (1894).  knew  that  the  bonds  were  registered 
It  is  "necesary"  and  proper  for  execu-  in  the  name  of  the  executor  prior  to 
tors  to  unregister  registered  bonds  be-  the  transfer  thereof  to  bearer.  See 
fore    selling    them.      Re    Gasquoine,  also  §  327,  supra. 

[1894]  1  Ch.  470.    Where  trustees  un-  n  Benwell  v.  Mayor,  55  N.  J.  Eq.  260 

der  a  will  hold  registered  bonds,  the  (1897). 

registration  being  to  them  as  trustees,  c  Manhattan  Sav.  Inst.  r.  N.  Y.,  etc. 

it    is    illegal    for    the    corporation    to  Bank,  170  N.  Y.  58  (1902). 

allow  one   of  them   to  transfer  such  7  Tulleys    v.    Keller,    45    Neb.    220 

registered  bonds,  and  the  corporation  (1895). 
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the  former  trust  company  to  cklivcr  the  stock,  and  during  that  suit 
the  stock  declines  in  value,  a  bondholder  secured  by  such  mortgage 
cannot  hold  liable  the  trust  company  holding  the  stock,  on  account 
of  the  decline  in  value,  inasmuch  as  the  suit  in  equity  detennined  all 
questions,  including  the  amount  of  damage.^ 

Where  the  trust  agreement  provides  against  liability  of  the  trustee 
except  for  willful  and  intentional  breach  of  trust,  the  trustee  is  not 
liable  for  omissions  to  act  through  mistake  or  misconception  of  duty.^ 
The  trustees  of  an  unincorporated  Ijank  arc  liable  for  depositing  its 
money  with  a  stock  brokerage  house,  even  though  the  agreement 
exempted  them  from  liability  except  for  willful  misconduct.^  Any 
covenant  to  protect  a  person  who  acts  in  bad  faith  is  against  public 
policy  and  void.* 

§  816.  Right  and  duty  of  the  trustee  to  protect  the  mortgaged 
propertij—Suits  for  that  purjjose— Purchasing  prior  liens— Dis- 
charging  mortgage  or  releasing  part  of  the  property— Delivery  of 
bonds  in  trust  to  trustee — Purchase  by  the  trustee  for  the  bondhold- 
ers at  the  foreclosure  sale— Suits  tvhich  the  trustee  may  institute.— 
It  is  the  right  and  duty  of  the  trustee  to  protect  the  mortgaged  prop- 
erty from  injury  or  loss.  One  instance  of  this  is  the  right  of  the  trus- 
tee to  institute  a  suit  to  declare  void  the  orders  of  a  railroad  commis- 
sion reducing  rates  to  a  point  where  the  mortgaged  property  would  be 
inadequate  to  pay  the  mortgage.^     Any  other  act  which  imperils  the 

1  Bracken  r.  Atlantic  T.  Co.,  167  N.  solidated  W.  Co.  v.  City  of  San  Diego, 
Y.  510   (1901).     See  also  §  317,  s(/pro.  84    Fed.    Rep.    369    (1897);    aff'd,    93 

2  Black  r.  Widersheim,  143  Fed.  Fed.  Rep.  849  (1899).  The  trustees 
Rep.  359  (1906).  See  §  Q22h,  and  805,  may  maintain  a  suit  in  equity  to  en- 
supra.  join  the  enforcement  of  a  state  statute 

3  Holmes  v.  McDonald,  226  111.  169  which  allows  the  state  railroad  com- 
(1907).  missioners  to  reduce  railroad  rates  in 

4  Industrial,  etc.  v.  Tod,  180  N.  Y.  their  discretion,  it  being  shown  that 
215  (1904).  the   reductions   made   are   ruinous   to 

5  The  trustee  of  a  railroad  mort-  the  companies,  and  will  prevent  the 
gage  may  file  a  bill  to  enjoin  the  en-  payment  of  interest  on  the  bonds  se- 
forcement  of  a  statute  illegally  re-  cured  by  the  mortgages.  Mercantile 
ducing  the  railroad  rates.  Reagan  i:  T.  Co.  v.  Texas,  etc.  Ry.,  51  Fed.  Rep. 
Farmers'  L.  &  T.  Co.,  154  U.  S.  362  529  (1892).  The  trustee  of  the  mort- 
(1894).  The  federal  courts  have  juris-  gage  of  a  water-works  company  may 
diction  of  a  bill  in  equity  to  enjoin  bring  suit  to  enjoin  an  illegal  reduc- 
a  city  from  enforcing  an  ordinance  tion  of  the  water  rates  by  a  munici- 
unreasonably  reducing  water  rates,  pality;  but  a  bondholder  secured  by 
where  the  complainant  claims  that  such  mortgage  cannot  bring  such  suit 
the  reduction  amounts  to  a  taking  of  unless  the  trustee  has  refused  to  bring 
its  property  without  just  compensa^  it.  Consolidated  Water  Co.  r.  City  of 
tion;  and  such  suit  may  be  by  the  San  Diego,  89  Fed.  Rep.  272  (1898). 
mortgagee  of  the  property,  the  mort-  A  trustee  of  a  mortgage  of  a  water- 
gagor  being  a  necessary  party.     Con-  works  company  cannot  file  a  bill  in 
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security  will  enable  the  trustee  to  apply  for  an  injunction  against  the 
same.^     It  is  not  necessary  in  such  cases  that  the  trustee  wait  until 


the  United    States   court  against   the  intimidating    other   persons   and   pre- 

company  and  the   city   in  which  the  venting  their  entering  the  employ  of 

water-works    are    located,    where    the  the    mortgagor,    where    it   is   alleged 

company  and  the  city  are  citizens  of  that   such   action   will   stop    the   pay- 

the  same  state  and  it  transpires  that  ment  of  the  interest  on  the  mortgage, 

the  interests  of  the  trustee   and  the  United    States   v.   Haggerty,   116   Fed. 


company  are  the  same,  the  suit  being 
practically  against  the  city.  Boston, 
etc.  Co.  V.  City  of  Racine,  97  Fed. 
Rep.  817  (1899).  See  also  §§  830,  902, 
infra. 

1  Where  a  city  is  about  to  remove 
poles  and  wires  of  a  telephone  corn- 


Rep.  510  (1902).  Cf.  Illinois,  etc. 
Bank  v.  Minton,  120  Fed.  Rep.  187 
(1902).  A  trustee  of  the  mortgage 
filed  a  bill  to  declare  void  an  ordi- 
nance repealing  a  street-railway  fran- 
chise, and  succeeded,  although  there 
had    been  no    default,    in    Baltimore 


Rep.  153  (1894);  rev'd  on  another 
point,  166  U.  S.  673.  The  trustee  of 
the  mortgage  instituted  a  suit  in  the 
case  of  Central  Trust  Co.  v.  Citizens' 
Street  R.  R.,  80  Fed.  Rep.  218  (1897), 


pany  in  violation  of  a  grant  from  the  Trust,  etc.  Co.  v.  Baltimore,  64  Fed. 
city,  the  trustee  of  a  mortgage  given 
by  the  telephone  company  may  enjoin 
such  action.  Old  Colony  Trust  Co.  v. 
City  of  Wichita,  123  Fed.  Rep.  762 
(1903);  aff'd,  132  Fed.  Rep.  641.  Even 
though  the  franchise  of  a  water-works  to  enjoin  the  enforcement  of  a  statute 
company  has  been  declared  forfeited  reducing  street-railway  fares  from 
in  a  suit  by  the  city  against  the  com-  five  cents  to  three  cents.  The  trustee 
pany,  yet  a  mortgagee  of  the  prop-  of  a  mortgage  brought  suit  to  pre- 
erty  may  begin  suit  in  the  federal  vent  the  city  from  tearing  up  one  of 
court  to  maintain  the  franchise  and  two  tracks  which  were  covered  by 
may   have   a   receiver   appointed,  the    the  mortgage,   in  Baltimore  v.  Balti- 


mortgagee  not  having  been  a  party 
to  the  first  suit  in  the  state  court. 
Farmers',  etc.  Co.  v.  Meridian,  etc.  Co., 
139  Fed.  Rep.  661  (1905).  In  Detroit 
17.   Detroit,   etc.  Ry.,   54   Fed.   Rep.   1 


more  Trust,  etc.  Co.,  166  U.  S.  673 
(1897).  Where  a  municipality  has 
repealed  an  electric-light  franchise 
after  the  plant  has  been  in  operation, 
for  eight  years,  a  trustee  of  a  mort- 
(1893),  the  court  held  that  where  a  gage  given  by  the  owner  of  the  plant 
city  filed  a  bill  for  a  decree  that  the  may  file  a  bill  to  enjoin  the  city  from 
franchises  of  the  company  had  ex-  acting  on  the  repeal  and  from  cutting 
pired,  a  non-resident  trustee  of  the  down  the  poles.  Newton  i\  Levis,  79 
mortgage  might  remove  the  case  into  Fed.  Rep.  715  (1897).  A  trustee  of 
the   federal  court  on   the   ground   of    a  mortgage  of  a  company  entitled  to 


local  prejudice.  In  Clapp  v.  Spokane, 
53  Fed.  Rep.  515  (1892),  a  trustee 
obtained  an  injunction  against  the 
city  tearing  up  the  tracks  for  the 
purpose  of.  laying  a  sewer,  it  being 
shown  that  the  sewer  could  be  laid 
on  the  side  of  the  street;  and  the 
remedy  by  injunction  was  granted  be- 


build  a  street  railway  on  a  street  may 
enjoin  the  municipality  and  another 
street  railway  from  building  thereon, 
v/here  the  street  is  too  narrow  for 
both.  Africa  v.  Knoxville,  70  Fed. 
Rep.  729  (1895);  reversed  on  other 
grounds,  77  Fed.  Rep.  501.  In  Union 
Pac.  Ry.  V.  United  States,  59  Fed.  Rep. 


cause  both  the  mortgagor  and  the  city  813,  834  (1894),  being  a  bill  in  equity 
itself  were  practically  insolvent.  A  by  the  government  to  set  aside  an 
trustee  may  maintain  a  bill  to  enjoin  alleged  illegal  lease  of  a  telegraph 
employees    of    the    mortgagors    from    line,  the  court  said:    "The  bill  shows 
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there  is  a  default  in  the  payment  of  interest  on  the  mortgage  debt* 
In  a  suit  by  a  trustee  to  enjoin  strikers  from  intimidation,  jeojjardiz- 
ing  the  property,  a  request  to  the  corjX)ration  to  bring  such  suit, 
and  its  refusal,  must  be  alleged,  and  the  corporation  is  a  necessary 
party  defendant." 

A  trustee  may  file  a  bill  in  equity  to  obtain  the  instructions  of  the 
court  as  to  the  rights  and  duties  of  the  trustee  where  money  has  been 
deposited  with  it  to  pay  interest  and  has  then  been  attached  by  a 
general  creditor.^  The  trustee  has  a  right  to  insure  the  prop' 
erty  and  charge  the  estate  for  the  expense  of  so  doing.*  But  a 
mortgagor  is  not  bound  to  insure  the  property  for  the  benefit  of  the 
bondholders  unless  the  mortgage  expressly  requires  him  to  do  so,  and 
the  trustee  is  not  bound  to  obtain  such  insurance  where  the  mortgage 
merely  provides  that  the  trustee  should  not  be  liable  for  not  obtain- 
ing insurance,  but  authorizes  the  trustee  to  demand  such  insurance; 
hence,  if  the  mortgagor  sells  the  property,  the  purchaser  may  insure 
in  his  own  name  and  the  mortgagee  is  not  entitled  to  such  insurance, 
even  though  the  property  is  burned.^  A  trustee  is  not  liable  for  fail- 
ure to  defend  a  suit  to  forfeit  the  right  to  acquire  certain  real  estate 
where  it  is  not  shown  that  a  defense  by  the  trust  company  would  have 
been  effective.^     The  trustee  may  enjoin  the  foreclosure,  by  adver- 


that  the  government  has  a  lien  upon 
the  railroad  and  telegraph,  lines  to 
which  the  litigation  relates,  and,  as 
such  lien-holder,  it  is  undoubtedly 
entitled  to  have  its  rights  and  equities 
in  and  to  the  telegraph  property  along 
the  right  of  way  of  the  Union  Pacific 
Railway  Company  judicially  ascer- 
tained, and  to  have  the  rights  of  other 
persons  and  corporations  therein  also 
ascertained  and  adjudicated.  Inci- 
dental to  that  relief  is  the  right  to 
have  all  provisions  of  contracts  set 
aside  and  annulled  that  are  unlawful 
and  that  in  any  manner  impair  the 
security  of  the  United  States,  or  cloud 
its  title  or  prejudice  its  rights."  Re- 
versed on  other  grounds  in  United 
States  V.  Union  Pac.  Ry.,  160  U.  S.  1 
(1895). 

1  Same  cases. 

2  Illinois,  etc.  Bank  v.  Minton,  120 
Fed.  Rep.  187    (1902). 

3  Holland  Trust  Co.  v.  Sutherland, 
177  N.  Y.  327   (1904). 

4  Farmers',  etc.  Co.  r.  Penn.,  etc.  Co., 
103  Fed.  Rep.  132,  161  (1900);  aff'd, 
186  U.  S.  434. 
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5  Such  also  would  be  the  case,  even 
if  the  mortgagor  expressly  obligated 
himself  to  insure.  Farmers',  etc.  Co. 
V.  Penn.,  etc.  Co.,  103  Fed.  Rep.  132 
(1900);  aff-d,  186  U.  S.  434  (1902). 
Where  the  mortgaged  property  is 
burned  and  the  insurance  money  is 
paid  over  to  the  trustee  and  the  trus- 
tee with  the  consent  of  all  the  bond- 
holders and  in  pursuance  of  an  order 
of  the  court  pays  over  the  money  to 
the  reorganized  company  on  represen- 
tations that  the  money  will  be  used  to 
rebuild  the  buildings,  and  the  reorgan- 
ized company  uses  only  part  of  the 
money  for  that  purpose,  a  bill  in 
equity  to  compel  the  new  company  to 
account  for  the  remaining  part  and  to 
apply  it  to  the  rebuilding  of  the  build- 
ings will  not  lie.  Dallett  v.  Staten 
Island,  etc.  Co.,  61  N.  J.  Eq.  39  (1901). 
See  also  §  799,  supra. 

6  Antelo  V.  Farmers'  L.  &  T.  Co.,  95 
Fed.  Rep.  12  (1899).  A  trustee  is  not 
liable  for  not  defending  a  suit  for  the 
forfeiture  of  land  to  which  the  mort- 
gagor would  have  been  entitled  on 
making    a    certain    payment,    where 
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tisement,  of  a  prior  mortgage  that  lias  been  paid.^  The  trustee  may 
pay  oif  a  prior  incumbrance  in  order  to  avoid  a  forced  sale  and  may 
be  subrogated  to  such  lien.-  Where  the  trustee  and  the  company 
deed  the  mortgaged  land  for  certain  of  the  bonds,  the  company  can- 
not afterwards  object.^ 

The  trustee  of  course  has  no  power  to  release  any  part  of  the 
mortgaged  property  unless  expressly  authorized  so  to  do,*  nor  to 
discharge  the  mortgage  while  a  part  of  the  bonds  are  still  out- 
standing.^    But  where  all  the  bonds  are  paid,  excepting  one  that 

there   was  no  defense  or  where  the  court  of  equity  may  authorize  it,  and 

rights  of  the  mortgagor  had  been  pre-  the  bondholders  need  not  be  made  a 

viously  lost  without  fault  of  the  trus-  party  to  the  proceeding.     Mayor,  etc. 

tee.     Frishmuth  v.  Farmers'  L.  &  T.  v.  United  Rys.,  etc.  Co.,  69  Atl.  Rep. 

Co.,  107  Fed.  Rep.  169   (1901).  436  (Md.  1908).    See  also  §  798,  supra. 

1  The  trustee  may  enjoin  a  former  Where  bondholders  sue  to  restrain 
mortgagee,  whose  mortgage  has  been  trustees  from  conveying  land,  and  to 
paid,  from  foreclosing  by  advertise-  set  aside  certain  agreements  to  con- 
ment.  The  effect  of  the  advertising  vey,  any  conveyance  subsequent  to 
"could  not  be  otherwise  than  seriously  service  in  the  suit  is  subject  to  the 
to  depreciate  the  value  of  the  bonds  decree  canceling  such  contracts.  The 
secured  by  the  mortgage  to  the  plain-  principle  of  Us  pendens  applies.  Union 
tiffs;  and  this  injurious  effect  would  Trust  Co.  v.  Southern  Nav.  Co.,  130  U. 
be  greatly  increased  if  a  sale  were  S.  565  (1889),  where  a  mortgage  by 
actually  to  be  made  in  advance  of  a  the  grantee  was  held  to  be  void, 
legal  determination  of  the  respective  5  Where  the  bondholders  deliver 
rights  of  the  parties."  Murdock  v.  their  bonds  to  the  trustee  under  an 
Woodson,  2  Dill.  188  (1873);  s.  c,  17  agreement  by  which  the  bonds  are  to 
Fed.  Cas.  1017;  aff'd,  22  Wall.  351.  be  exchanged  for  a  new  issue,  and  the 

2  The  trustees  in  a  mortgage  may  trustee  proceeds  to  release  the  mort- 
pay  off  a  prior  incumbrance  in  order  gage  before  the  specified  new  issue  is 
to  prevent  a  foi-ced  sale  of  the  prop-  made,  the  release  is  voidable,  and  sub- 
erty,  and  may  then,  by  a  bill  in  sequent  mortgages  are  not  prior  in 
equity,  be  subrogated  to  the  lien  so  right  where  the  trustees  of  such  mort- 
paid.  Memphis,  etc.  R.  R.  v.  Dow,  120  gages  had  substantial  notice  of  the 
U.  S.  287  (1887).  facts.     Fidelity,   etc.    Co.   v.    Shenan- 

3  Where  bonds  are  exchanged  for  doah',  etc.  R.  R.,  32  W.  Va.  244  (1889). 
land,  and  the  trustee  and  the  railroad  Where  the  trustees  wrongfully  release 
join  in  the  deed,  the  railroad  cannot  the  mortgages,  the  bondholders  may 
afterwards  say  that  the  trustees  had  file  a  bill  to  set  aside  the  releases  and 
no  power  to  make  the  deed.  Wood  v.  to  foreclose,  and  two  years'  delay  is 
Dubuque,  etc.  R.  R.,  28  Fed.  Rep.  910  not  fatal  where  the  trustees  them- 
(1886).  selves   had   filed   a   similar   bill  soon. 

4  Improvements  on  mortgaged  real  after  the  releases  were  given.  The 
estate  are  subject  to  the  mortgage,  bondholder  may  also  hold  the  trustee 
and  the  trustee  of  the  mortgage  will  liable.  Chicago,  etc.  Land  Co.  v.  Peck, 
be  enjoined  from  waiving  the  lien.  112  111.408(1885).  Stockholders  have 
Gibson  v.  American  L.  &  T.  Co.,  58  no  power  to  authorize  a  trust  com- 
Hun,  443  (1890).  Even  though  au  pany  to  release  a  mortgage  securing 
income  mortgage  does  not  authorize  a  bonds  issued  by  the  corporation.  The 
release  of  property  not  needed,  yet  a  trustee  should  have  the  consent  of  the 
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is  supposed  to  bo  lost,  the  trustee  may  retain  a  fund  to  pay  that 
bond  and  may  discharge  the  mortgage.^ 

Sometimes  the  bonds  are  left  with  the  trustee  to  be  thereafter  de- 
livered to  certain  persons  or  on  certain  conditions.  He  is  then  a 
trustee  in  two  different  capacities.-  The  agreement  of  the  trustee 
to  hold  certain  of  the  bonds  subject  to  the  order  of  a  specified  person, 
in  accordance  with  the  order  of  the  mortgagor,  does  not  make  such 
a  person  a  bondholder,  nor  make  the  trustee  a  trustee  for  him.^ 
WTiere  a  corporation  deposits  securities  with  a  trust  company  and 
the  trust  company  issues  and  sells  interest-bearing  certificates  against 
them,  the  holder  of  such  a  certificate  is  a  creditor  of  the  corporation.* 
A  person  depositing  securities  with  a  trust  company  to  distribute  as 


bondholders  as  bondholders  and  not 
as  stockholders.  Moore  v.  Ensley,  112 
Ala.  228  (1896).  A  general  creditor 
cannot  attack  a  release  of  a  mortgage 
by  the  trustee.  Only  a  bondholder 
could  attack  it.  Loeb  v.  Chur,  6  N. 
Y.  Supp.  296  (1889).  A  release  of  a 
mortgage  by  the  mortgagee  after  the 
mortgagee  has  assigned  the  same,  to- 
gether with  the  debt  secured,  is  net 
effective.  Franklin  Sav.  Bank  v. 
Colby,  105  Iowa,  424  (1898).  See  also 
§§  793  and  815,  notes,  swpra.  Concern- 
ing a  provision  in  the  mortgage  au- 
thorizing the  release,  see  §§798,  807, 
supra. 

1  Wilson  V.  Welch,  157  Mass.  77 
(18-92).  In  this  case  receivers  were 
appointed  to  wind  up  the  corporation. 
All  the  outstanding  bonds  were  paid 
except  one  which  had  been  lost.  This 
the  receivers  recovered  in  a  replevin 
suit.  The  trustees,  "at  the  request  of 
the  receivers,"  released  to  the  corpo- 
ration the  mortgaged  premises,  retain- 
ing a  fund  to  cover  the  lost  bond. 
This  suit  was  to  compel  an  account- 
ing and  conveyance  of  that  fund.  The 
court  ordered  a  conveyance  to  the  cor- 
poration and  the  delivery  of  the  fund 
to  the  receivers,  A  railroad  has  no 
ri^ht  to  pay  off  bonds  before  they  are 
due,  nor  to  pay  the  money  to  the  trus- 
tee and  have  the  mortgage  canceled. 
Missouri,  etc.  Ry.  r.  Union  Trust  Co., 
156  N.  Y.  592  (1898).  aff'g  87  Hun, 
377  (1895).  The  contract  of  a  cor- 
poration to  sell  first  mortgage  bonds 


on  a  certain  date  cannot  be  rescinded 
by  the  vendee  on  the  ground  that  the 
previous  first  mortgage  had  not  been 
released,  it  appearing  that  all  but  a 
few  of  the  bonds  secured  by  the  pre- 
vious mortgage  had  been  paid  and 
that  these  few  could  not  be  traced, 
but  a  fund  had  beea  set  apart  for  that 
paj-ment.  Nes  v.  Union  Trust  Co.,  64 
Atl.  Rep.  310   (Md.  1906). 

2  The  bonds  may  be  delivered  to 
the  trustee  to  deliver  to  creditors  upon 
their  asking  for  them.  Until  so  deliv- 
ered the  creditor  has  no  claim  upon 
them.  Hubbell  v.  Syracuse  Ironworks, 
14  N.  Y.  Supp.  345  (1891).  A  trust 
company  is  a  necessary  party  defend- 
ant in  a  suit  to  enjoin  it  from  issuing 
bonds  in  violation  of  its  trust  and  of 
the  mortgage.  Where  the  trustee  is 
to  issue  the  bonds  as  fast  as  ten-mile 
sections  are  completed,  and  the 
construction  involves  many  short 
branches,  each  being  less  than  ten 
miles  in  length,  they  are  to  be  added 
together,  and  for  every  ten  miles 
bonds  are  to  be  issued.  Denver,  etc. 
R.  R.  r.  U.  S.  Trust  Co.,  41  Fed.  Rep. 
720  (1890).  A  letter  by  a  trustee  to 
the  effect  that  it  will  hold  certain 
bonds  for  delivery  is  not  necessarily 
a  representation  that  the  bonds  are 
valid  bonds.  Sprigg  r.  Commonwealth, 
etc.  Co.,  119  Fed.  Rep.  434   (1902). 

3  Sprigg  r.  Commonwealth,  etc.  Co., 
206  Pa.  St.  548  (1903). 

4  Gallagher  v.  Asphalt  Co.,  etc.,  65 
N.  J.  Eq.  258   (1903). 
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directed  by  him  cannot  file  a  bill  for  an  accounting  unless  he  shows 
what  disposition  was  to  be  made  of  them.^  Where  a  prospectus,  offer- 
ing for  sale  trustee's  transferable  certificates,  states  that  such  certifi- 
cates represent  stock  deposited  with  the  trustee,  the  stock  being  in  an 
English  corporation,  the  trustee  is  personally  liable  if  it  turns  out 
that  the  English  corporation  had  a  prior  lien  on  the  stock  to  the  full 
extent  of  its  value.^ 

The  certificate  of  the  trust  company  entitling  a  subcontractor  to 
bonds  does  not  prevent  the  subcontractor  suing  the  contractor  for 
the  money  equivalent  to  the  bonds,  where  the  bonds  have  already 
been  disposed  of  by  the  trustee  and  contractor.^  Where  a  trust 
company  has  orally  agreed  to  hold  certain  bonds  for  delivery  in  ac- 
cordance with  certificates  issued  by  another  company,  and  subse- 
quently the  trust  company  loans  money  to  such  other  company  and 
takes  such  bonds  as  security,  the  holders  of  the  certificates  may 
hold  the  trust  company  liable  for  not  protecting  the  certificates.^ 

Where  stock  is  deposited  with  a  person  as  security  for  a  guaranty 
of  bonds  issued  by  a  corporation,  and  the  trustee  of  the  mortgage 
securing  such  bonds  demands  the  stock  from  such  depositary,  and 
upon  refusal  to  deliver  the  same  brings  suit  to  obtain  the  stock  and 
for  a  sale  of  the  same  to  apply  on  such  guaranty,  and  obtains  judg- 
ment to  that  effect,  all  the  bondholders  are  bound  by  such  judgment, 
and  they  cannot  afterwards  hold  the  depositary  liable  for  deprecia- 
tion in  the  value  of  the  stock  after  the  demand  is  made  and  before 
it  was  sold  under  such  decree  of  the  court.^  WTiere  a  trustee  or 
agent  with  whom  bonds  are  deposited  issues  his  certificate  to  the 
effect  that  he  holds  bonds  specified  in  such  certificate  to  be  deliv- 
ered to  a  person  specified  in  such  certificate,  all  coupons  on  such 
bonds  belong  to  the  person  named  in  the  certificate,  although  the 
certificate  itself  is  not  actually  delivered  until  several  years  after 
the  date  of  the  certificate.^     Scrip  entitling  a  person  named  to  bonds 

1  Young   V.   Mercantile   T.    Co.,   140        3  Reynolds  r.  Manhattan  T.  Co.,  83 
Fed.  Rep.   61    (1905);   aff'd,  145  Fed.    Fed.  Rep.  593  (1897). 

jlep.  39.  'i  Hubbard  v.  Manhattan  Trust  Co., 

2  The  trustee  was  bound  to  take  no-    87  Fed.  Rep.  51  (1898). 

tice  of  the  lien  created  by  the  by-laws  5  Bracken  v.  Atlantic  Trust  Co.,  36 

of  the  English  corporation.    The  rule  N.  Y.  App.  Div.  67   (1899),  following 

of  can^eat  emptor  has  been  relaxed  so  Serrao   v.    Noel,    15    Q.    B.    Div.    549 

as  to  create  an  implied  warranty  of  (1885);  Bracken  «'.  Atlantic  Trust  Co., 

title  on  the  part  of  the  seller.     Even  167  N.  Y.  510  (1901). 

though  the  trustee  acted  as  agent,  yet,  c  if  such  coupons   have  been  can- 

the  principal  not  being  disclosed,  the  celed  and  returned  to  the  corporation 

trustee  is  liable.     McClure  r.  Central  issuing  the  bonds  and  the  trustee  is 

Trust  Co.,  165  N.  Y.  108  (1900).  held  liable  for  such  coupons,  the  trus- 
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may  be  assigned,  even  though  by  its  tenns  it  can  be  assigned  only 
with  the  assent  of  the  corporation  issuing  the  same.^ 
.  Where  mortgage  bonds  are  deposited  with  the  trustee  to  be  issued 
in  exchange  for  outstanding  bonds,  the  right  of  a  holder  of  outstand- 
ing bonds  to  make  the  exchange  cannot  be  defeated  by  the  mort- 
gagor after  such  holder  has  actually  deposited  his  bonds  and  asked 
for  the  new  bonds.^  Where  the  trustee  of  a  mortgage  receives 
money  sufficient  to  pay  the  coupons,  but  is  instructed  not  to  pay 
certain  coupons,  the  trustee  is  not  liable  to  the  holder  of  such  cou- 
pons for  not  paying  the  same.^  Where  the  corporation  leases  all 
its  property  ruinously  and  in  opposition  to  the  wishes  of  the  stock- 
holders, the  trustee  of  the  mortgage  may  institute  a  suit  to  have  such 
lease  canceled.'*  A  trustee  cannot  maintain  a  suit  in  equity  to  en- 
join condemnation  proceedings  in  the  state  court  against  the  rail- 
road to  construct  a  drain.^ 

Where  several  bondholders  agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of 
the  bondholders,  and  the  price  to  be  the  expense  of  the  foreclosure, 
and  the  trustee  of  the  mortgage  makes  the  sale  on  that  understanding, 
the  trustee  may  compel  the  purchaser  to  take  a  deed  for  the  benefit 
of  all  the  bondholders.^  A  trustee,  as  trustee  of  a  corporate  mort- 
gage, may  file  a  bill  in  equity  to  have  the  court  decide  whether  cer- 
tain hydrant  rentals,  which  are  expressly  covered  by  the  morto-afe 
belong  to  the  coupon-holders  or  to  an  attaching  creditor,  the  inter- 
pretation of  the  trust  agreement  being  doubtful.'^ 

"\\Tiere  an  appeal  is  taken  from  a  foreclosure  decree  and  sale  of 
a  street  railway  and  the  upper  court  sets  aside  the  sale,  but  in  the 
meantime  the  purchaser  at  the  foreclosure  sale  has  abandoned  the 
franchise  and  dismantled  part  of  the  property  and  relocated  olhcr 
parts  so  that  it  is  imj)ossible  to  return  the  property,  the  trustees  of 

tee  ma^  hold  the  corporation  liable,  gaged   property  the  mortgagor   Is  a 

Kelly  V.  Forty-second  Street,  etc.  R.  R.,  necessary  party,  and  if  it  is  a  citizen 

37  N.  Y.  App.  Div.  500   (1899).  of  the  same  state  as  the  party  that  is 

1  Hubbard  v.  Manhattan  Trust  Co.,  condemning,  the  federal  court  has  no 
87  Fed.  Rep.  51  (1898).  jurisdiction.     Old  Colony,  etc.   Co.  v. 

2  Wakefield,  etc.  Co.  v.  New  England  Atlantic  Ry.,  100  Fed.  Rep.  798  (1899). 
T.  Co,  175  Mass.  478  (1900).  6  The  court  stated  also  that  it  would 

3  New  England,  etc.  Co.  v.  Farmers',  iave  been  a  breach  of  trust  for  the 
etc.  Co.,  54  N.  Y.  App.  Div.  309  (1900).  trustee  to  have  made  such  a  sale  ex- 

4  Guardian,  etc.  Co.  v.  White  Cliffs,  cept  for  the  benefit  of  all  the  bond- 
etc.  Co.,  109  Fed.  Rep.  523  (1901).  holders.     Sullivan   i\   Haskin.   70   Vt. 

5  Farmers'    L.    &    T.    Co.    r.    McAn-  487    (1898). 

drews,  109  Fed.  Rep.  109  (1901).    In  a        7  Holland   Trust  Co.   r.   Sutherland, 
suit  by  the  trustee  of  a  mortgage  to    177  N.  Y,  327    (1904),  rev'g  65  N.  Y. 
enjoin  the  condemnation  of  the  mort-    App.  Div.   252    (1901). 
(176)  2801 
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the  mortgage  may  hold  him  liable  in  damages  for  the  actual  value 
of  the  i^roperty  at  the  time  of  the  sale  less  the  amount  realized  from 
such  foreclosure  sale.^  The  trustee  may  institute  suit  to  determine 
the  priority  of  liens  where  a  sale,  which  is  about  to  take  place, 
would  create  a  cloud  upon  his  title."  The  trustee  may  bring  suit 
to  enjoin  a  lease  of  the  property  in  derogation  of  the  bondholders' 
rights,^  and  may  defend  against  liens  alleged  to  be  prior  to  the 
mortgage.*  The  trustee  may  also  bring  suit  to  enjoin  an  execu- 
tion sale  of  such  part  of  the  property  as  is  essential  to  the  opera- 
tion of  the  Vv^hole  property.^  Other  instances  of  suits  which  a 
trustee  may  bring  are  given  elsewhere,  the  suits  having  actually 
been  brought  by  bondholders.^  The  trustee  of  a  mortgage  cannot 
maintain  a  suit  to  reform  the  same  so  as  to  include  certain  provi- 
sions which  the  board  of  directors  authorized  but  which  the  mortgage 
did  not  contain,  there  being  no  proof  of  mutual  mistake  or  actual 
fraud.'^  ^Vllere  the  trustee  fails  to  properly  protect  the  mortgaged 
property,  a  bondholder  may  institute  suit  in  his  stead.*     Bondholders 

1  Hubinger  v.   Central   T.   Co.   etc.,    as  the  mortgagee  took  the  property 


94  Fed.  Rep.  788  (1899).  In  this  case 
the  foreclosure  proceedings  were  in 
the  state  court,  but  the  suit  at  law- 
mentioned  above  was  in  the  federal 
court. 

2  Trustees  may  bring  suit  to  have 
determined  the  priority  of  mortgages 
where  another  mortgagee  claims 
priority  and  is  about  to  sell  the  prop- 
erty, thereby  creating  a  cloud  on  the 
title  of  the  complaining  mortgagee. 
Murdock  v.  Woodson,  2  Dill.  188 
(1873);  s.  c,  17  Fed.  Cas.  1017;  aff'd, 
22  Wall.  351. 

3  In  an  action  brought  by  a  trus- 
tee to  enjoin  a  lease  in  derogation  of 
the  rights  of  creditors  secured  by  deed 
to  the  trustee,  the  court,  in  Phillips 
V.  Eastern  R.  R.,  138  Mass.  122 
(1884),  ordered  notice  by  publication 
to  be  given  to  creditors  so  secured. 
The   mortgagee    of   a   street   railroad 


as  security  in  the  condition  it  was 
at  the  time  of  the  mortgage.  It  is 
no  defence  to  such  a  suit  for  the  mort- 
gagor to  offer  to  pay  the  bonds  on 
demand;  neither  is  it  a  defense  that 
some  of  the  directors  of  the  mort- 
gagee, which  is  a  trust  company,  are 
also  directors  in  the  mortgagor.  Fi- 
delity Trust  Co.  V.  Hoboken,  etc.  R.  R., 
63  Atl.  Rep.  273  (N.  J.  1906). 

4  In  a  suit  to  declare  a  vendor's  lien 
of  personalty  to  be  superior  to  a  mort- 
gage given  by  the  company,  the  non- 
resident trustee  of  the  mortgage  need 
not  be  made  a  party  if  substantially 
all  the  bondholders  are  before  thfa 
court.  New  Chester  Water  Co.  v.  Holly 
Mfg.  Co.,  53  Fed.  Rep.  19  (1892).  The 
trustee  cannot  remove  a  case  to  the 
federal  court  on  the  ground  that  its 
controversy  is  separable,  where  the 
suit   is  to   enforce   liens   against   the 


may  object  to  the  mortgagor  leasing  railroad  company.  Marsh  v.  Atlanta, 
the  terminals  if  such  lease  is  likely 
to  deprive  the  mortgagor  of  profits 
and  thereby  injure  the  security,  espe- 
cially where  such  lease  is  to  a  com- 
peting company,  but  the  mortgagee 
cannot  prevent  such  lease  if  its  only 


etc.  R.  R.,  53  Fed.  Rep.  168   (1892). 
5  See  §§  852,  858,  infra. 
c  See  §  830,  infra- 

7  Trust  Co.  V.  Universal,  etc.  Co.,  90 
N.  Y.  App.  Div.  207  (1904). 

8  See   §§  830,   902,   infra,  giving  in- 


effect   is  to   prevent  enlargements  of    stances  of  the  exercise  of  this  right, 
the  plant  of  the  mortgagor,  inasmuch 
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are  not  bound  by  a  decision  against  the  corporation  relative  to  tax- 
ation, the  bonds  having  been  issued  before  the  decision,  and  no  one 
representing  them  being  a  party  to  the  suit.^  In  a  suit  by  a  city 
against  a  street  railway  company  and  its  lessee  to  compel  them  to  re- 
move tracks  from  the  street  a  mortgagee  of  the  lessee  is  not  a  neces- 
sary party.^  The  question  of  whether  the  trustee  should  purchase 
at  the  foreclosure  sale  for  the  benefit  of  the  bondholders  is  consid- 
ered elsewhere.^  The  purchaser  at  foreclosure  sale  cannot  revive 
an  action  begun  by  the  mortgagor  after  the  giving  of  the  mortgage 
to  enjoin  the  collection  of  taxes.'*  A  trust  company  that  has  in- 
stituted a  suit  to  foreclose  a  mortgage  and  caused  a  receiver  to  be 
appointed  may  be  required  to  pay  the  debts  of  the  receiver  and  the 
expenses  in  excess  of  the  amount  realized  on  the  foreclosure  sale.' 
§  817.  In  the  absence  of  fraud  the  bondholders  are  bound  by  what 
is  done  by  the  trustee  within  the  scope  of  his  authority — Notice  to 
the  trustee. — ^^llile  the  general  rule  is  that  the  bondholders  are 
bound  by  what  is  done  by  the  trustee,  yet  they  are  not  bound  by 
his  ultra  vires  acts.  Thus  bondholders  are  not  estopped  by  the  ac- 
tion of  the  trustee  in  consenting  to  the  issue  of  receiver's  certifi- 
cates where  the  corporation  which  gave  the  mortgage  was  a  land 
company.*^  But  bondholders  are  bound  by  the  consent  of  their  trus- 
tee to  the  issue  of  receiver's  certificates  where  the  court  has  power  to 
authorize  such  an  issue.^  And  the  bondholders  are  bound  by  what 
is  done  by  the  trustee  in  the  foreclosure  proceedings.  They  are 
bound  by  the  decree  the  same  as  the  trustee,  unless  fraud  is  involved 
on  the  part  of  the  trustee.^ 

1  Wicomico,  etc.  v.  Bancroft,  135  R.  R.,  15  Fed.  Rep.  46  (1882).  In  the 
Fed.  Rep.  977  (l^OB)  ;  rev'd  on  an-  absence  of  fraud  or  bad  faith  the 
other  point  in  203  U.  S.  112.  bondholders  are  bound  by  the  action 

2  Suburban  Ry.  v.  City  of  Chicago,  of  the  trustee  in  foreclosing.  Richter 
204  111.  306   (1903).  V.  Jerome,  123  U.  S.  233  (1887);  Shaw 

3  See  §885,  infra.  v.  Railroad  Co.,  100  U.  S.  605   (1879). 

4  Keokuk,  etc.  R.  R.  v.  Scotland  A  bondholder  is  bound  by  a  decree 
County,  152  U.  S.  318  (1894).  against  his  trustee.  Corcoran  v.  Chesa- 

5  Chapman  v.  Atlantic  T.  Co.,  119  peake,  etc.  Co.,  94  U.  S.  741  (1876). 
Fed.  Rep.  257  (1902),  the  court  refus-  The  trustee  may  execute  a  release  of 
ing  to  follow  Farmers'  L.  &  T.  Co.  v.  errors  in  the  decree  and  of  the  right 
Oregon,  etc.  R.  R.,  31  Oreg.  237  (1897).  to  appeal.     If  given  in  good  faith,  the 

6  Belknap,  etc  Bank  r.  Lamar,  etc.  bondholders  are  bound  and  cannot  ap- 
Co.,  28  Colo.  326  (1901).  peal.     Elwell  v.  Fosdick,  134  U.  S.  500 

7  Rochester,  etc.  Co.  v.  Oneonta,  etc.  (1890).  Bondholders  are  bound  by  a 
Ry.,  122  N.  Y.  App.  Div.  193  (1907).  decree  which  passes  upon  the  priority 

8  In  the  absence  of  fraud  the  bond-  of  two  different  mortgages,  although 
holders  are  bound  by  what  is  done  only  the  trustees  were  parties  to  the 
by  their  trustee  in  foreclosure  pro-  suit.  Iowa  County  v.  Mineral  Point 
ceedings.    Credit  Co.  r.  Arkansas  Cent.  R.   R.,   24  Wis.  93    (1869);    McElrath 

2803 


§  817.] 


TRUSTEES   AND    BONDHOLDERS. 


fCH.  XLVIII. 


In  a  suit  by  a  receiver  of  two  insolvent  corporations  to  set  aside 
a  mortgage  executed  by  both  of  tliem,  service  out  of  the  state  on 
the  trustee  of  the  mortgage  is  eifective,  the  trustee  being  a  non- 
resident and  the  property  being  within  the  jurisdiction.^     A  person 


V.  Pittsburgh,  etc.  R.  R.,  68  Pa.  St.  37 
(1871);  Union  T.  Co.  v.  Morrison,  125 
U.  S.  591,  608  (1888) ;  New  Jersey,  etc. 
Co.  r.  Ames,  12  N.  J.  Eq.  507  (1859), 
where,  on  foreclosure  of  the  first  mort- 
gage, bondholders  under  the  second 
mortgage  were  not  allowed  to  become 
parties.  In  Farmers'  L.  &  T.  Co.  r. 
Kansas  City,  etc.  R.  R.,  53  Fed.  Rep. 
182  (1892),  the  court  held  that  the 
trustee  might  assent  to  claims  grow- 
ing out  of  labor,  material,  etc,  being 
paid  before  the  bondholders  were  paid, 
and  that  the  bondholders  were  bound 
by  this  assent  of  the  trustee.  The 
court  said:  "The  bondholders  claim- 
ing under  the  mortgage  have  no  in- 
terest in  the  security,  except  that 
which  the  trustee  holds  and  repre- 
sents, and,  if  the  trustee  acts  in  good 
faith,  whatever  binds  it  in  any  legal 
proceedings  it  begins  and  carries  on 
to  enforce  the  trust,  to  which  they 
are  not  actual  parties,  binds  them. 
.  .  .  And  where  the  trustee  in  good 
faith  assents  to  terms  imposed  by  the 
court  as  a  condition  for  appointing  a 
receiver,  the  bondholders  are  bound  by 
such  assent  as  fully  and  absolutely 
as  if  it  had  been  given  by  them  in 
person,"  reviewing  the  cases.  In  Pol- 
litz  v.  Farmers'  L.  &  T.  Co.,  53  Fed. 
Rep.  210  (1892),  it  was  held  that  the 
trustee  represents  the  bondholders  in 
all  litigation  relative  to  the  trust, 
even  in  a  suit  which  resulted  in  a 
decree  that  the  property  be  reorgan- 
ized without  a  foreclosure,  ample  pro- 
vision being  made  for  the  payment  in 
full  of  those  bondholders  who  pre- 
ferred to  have  their  bonds  paid  in 
cash.  The  trustee  will  not  be  allowed, 
on  his  mere  motion,  to  discontinue  the 
suit  to  the  prejudice  of  parties  inter- 
ested in  the  trust.  A  bondholder  will 
be  allowed  to  intervene  and  carry  on 
the  suit.    Bill  v.  N«w  Albany,  etc.  Ry., 


2  Biss.  390  (1870);  s.  c,  3  Fed.  Cas. 
379.  Although  the  trustees  are  the 
same  for  the  first  and  second  mort- 
gages, yet  in  a  suit  by  a  bondholder 
under  the  first  mortgage  to  compel  the 
trustees  to  take  possession,  he  need 
not  join  the  bondholders  under  the 
second  mortgage  as  defendants.  First 
Nat.  Ins.  Co.  r.  Salisbury,  130  Mass. 
303  (1881).  The  bondholders  cannot 
appeal  except  by  intervening  and  be- 
coming parties.  Sage  v.  Central  R. 
R.,  93  U.  S.  412  (1876).  See  also 
§§  821,  848,  infra.  Although  a  corpo- 
ration sells  all  its  property  to  an  in- 
dividual for  purchase-money  mortgage 
bonds  and  distributes  these  bonds 
among  its  stockholders  without  pay- 
ing the  creditors,  nevertheless  a  hona 
fide  purchaser  of  such  bonds  is  pro- 
tected as  against  the  corporate  cred- 
itors. A  former  decree  in  a  court  of 
equity  against  the  trustee  of  the  mort- 
gage in  regard  to  the  matter  does  not 
bind  the  bondholders,  although  a  suit 
at  law  against  the  trustee  would  have 
bound  them.  Lebeck  i\  Ft.  Payne 
Bank,  115  Ala.  447  (1897).  Bondhold- 
ers are  not  bound  by  a  decision, 
against  the  corporation  relative  to  tax- 
ation, the  bonds  having  been  issued 
before  the  decision,  and  no  one  repre- 
senting them  being  a  party  to  the 
suit.  Wicomico,  etc.  v.  Bancroft,  135 
Fed.  Rep.  977  (1905);  rev'd  on  an- 
other point  in  203  U.  S.  112. 

1  Woods  V.  Woodson,  100  Fed.  Rep. 
515  (1900).  Where  a  municipality  is 
the  vendor  of  land  to  a  corporation 
and  brings  suit  to  set  aside  the  trans- 
fer as  fraudulent  and  illegal,  and 
joins  the  three  trustees  of  a  mortgage 
of  the  corporation  as  parties  defend- 
ant and  serves  them  by  publication, 
and  two  of  the  trustees  having  died 
causes  successors  to  be  appointed  by 
the  court,  and  obtains  decree  against 
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claiming  water  rights  from  a  company  may  file  a  bill  against  the 
company  and  its  mortgagee  to  have  those  rights  established  and  may 
join  the  bondholders  as  defendants.^ 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit  is 
merely  a  formal  party.^  But  in  a  suit  brought  to  have  bonds  de- 
clared illegal  and  void,  the  bondholders  whose  bonds  are  attacked 
need  not  be  made  parties  defendant  if  the  trustee  is  a  party  de- 
fendant.^ The  bondholders  cannot  claim  railroad  iron  free  from  a 
lien  where  the  trustee  knew  of  the  lien  and  impliedly  assented  thereto 
when  the  iron  was  laid.'* 


the  corporation  and  the  trustees  of 
the  mortgage  canceling  their  title  to 
the  land,  the  decree  is  effective,  and 
even  though  the  mortgage  is  after- 
wards foreclosed  the  purchaser  at 
such  sale  takes  no  title  to  such  land, 
he  having  delayed  thirty  years  before 
attacking  such  decree.  Bump  i\  But- 
ler County,  93  Fed.  Rep.  290  (1899). 
On  the  other  hand,  where  a  munici- 
pality delays  for  thirty  years  in  com- 
plaining of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  cor- 
poration, the  court  will  not  grant  it 
any  relief.  Rummel  v.  Butler  County, 
93  Fed.  Rep.  304    (1899). 

1  Howe  &  Davidson  Co.  v.  Haugan, 
140  Fed.  Rep.  182  (1904). 

2  Lake,  etc.  R.  R.  r.  Ziegler,  99  Fed. 
Rep.  114  (1900).  Where  a  creditor  of 
a  vendor  corporation  accepts  bonds  of 
the  vendee  corporation  in  settlement 
of  his  claim,  he  cannot  sue  to^set  aside 
the  sale  and  the  mortgage,  on  the 
ground  of  fraud,  unless  the  trustee  of 
the  mortgage  is  made  a  party.  United, 
etc.  Co.  V.  Hess,  159  Fed.  Rep.  889 
(1908). 

3  A  decree  in  equity  canceling  bonds 
of  one  corporation  which  are  secured 
by  the  mortgage  of  another  corpora- 
tion, the  bill  being  filed  by  the  latter 
against  the  former  company  and 
against  the  trustee  under  the  mort- 
gage, is  binding  upon  all  the  bond- 
holders, although  they  were  not  par- 


ties thereto,  unless  the  decree  was 
fraudulent  and  collusive.  Beals  v. 
Illinois,  etc.  R.  R.,  133  U.  S.  290 
(1890).  A  decree  adjudging  a  mort- 
gage and  bonds  to  be  fraudulent,  and 
allowing  certain  general  creditors  to 
obtain  payment  in  priority  to  such 
bonds,  is  binding  on  the  bondholders 
where  the  trustee  was  a  party  to  the 
suit.  Manhattan  Trust  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898).  The 
deed  of  trust  and  bonds  may  be  de- 
clared invalid  in  a  suit  instituted 
against  the  trustee  and  all  known 
bondholders.  Other  bondholders  can- 
not afterwards  follow  the  property 
into  other  hands.  Beals  v.  Illinois, 
etc.  R.  R.,  27  Fed.  Rep.  721  (1886). 
A  decree  at  the  instance  of  a  corpora- 
tion declaring  void  a  trust  agreement 
is  not  a  bar  to  a  holder  of  one  of 
the  bonds,  secured  thereby,  collecting 
his  bonds.  National  Salt  Co.  i\  In- 
graham,  143  Fed.  Rep.  805  (1906).  As 
to  the  remedies  against  an  illegal 
mortgage  and  bonds  after  foreclosure 
is  commenced,  see  §  848,  infra. 

4  If  iron  is  purchased  by  the  com- 
pany on  an  agreement  that  the 
vendors  shall  retain  a  lien  on  it,  and 
the  trustees  of  the  mortgage  assent 
thereto,  the  mortgage  does  not  come 
in  ahead  of  the  lien,  although  the  iron 
is  actually  laid  on  the  tracks.  Pierce 
r.  Emery,  32  N.  H.  484   (1856). 
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In  general,  a  notice  to  tlie  trustee  is  sufficient  notice  to  all  the 
bondholders.^  But  there  is  a  limit  to  this  principle  of  law.  Where 
the  trustee  of  a  mortgage  is  selected  bj  the  mortgagor  and  he  is 
really  the  agent  of  the  mortgagor,  and  bonds  are  issued  to  the 
trustee,  who  sells  them  to  a  horia  fide  purchaser,  such  bona  fide  pur- 
chaser is  not  affected  by  the  knowledge  of  the  trustee  that  the  prop- 
erty covered  by  the  mortgage  is  equitably  covered  by  another  prior 
mortgage.^  ISTotice  to  a  trustee  while  acting  as  director  is  not  no- 
tice to  the  bondholders.^  Where  the  bondholders  purchased  their 
bonds  with  knowledge  of  the  fact  that  a  manufacturing  company 
has  erected  machinery  on  the  property  covered  by  the  mortgage, 
under  a  contract  by  which  said  company  resei-ved  title  in  the  ma- 
chinery and  the  right  to  take  it  away  in  default  of  payment,  the 
lien  of  the  manufacturing  company  is  prior  in  right  to  that  of  the 
bondholders.^  A  statement  of  the  president  of  the  trustee  to  the 
mortgagor  that  the  trustee  controlled  the  bonds  and  would  see  that 
they  were  exchanged  for  new  bonds  does  not  bind  the  holders  of  the 
old  bonds.^  The  knowledge,  acts,  or  omissions  of  a  minority  of  the 
bondholders  do  not  affect  the  rights  of  the  majority,  nor  of  the 
trustee.® 

§  818.  Compensation  of  trustees  and  reimbursement  of  trustees^ 
disbursements  for  counsel,  etc. — This  subject  is  considered  else- 
where.'^ 

§  819.  Death,  resignation,  and  removal  of  trustees— Removal 
under  the  terms  of  the  mortgage— Same  trustee  in  two  mortgages.— 
If  the  trustee  dies,  a  court  of  equity  has  power  to  appoint  a  new 
trustee.^     One  of  three  trustees  may  foreclose  when  he  avers  that 

1  Fidelity,  etc.  Co.  v.  SHienandoah,  5  Unity  Co.  v.  Equitable  T.  Co.,  204 
etc.  R.  R..  32  W.  Va.  244  (1889).     Al-    111.  595   (1903). 

though  the  mortgage  is  irregular  in  6  Illinois,    etc.    Bank   v.   Doud,    105 

the  mode  in  which  the  corporate  name  Fed.  Rep.  123  (1900). 

is  signed  thereto,  yet  it  may  be  good  7  See  §  879,  infra. 

as  an  equitable  mortgage,  and  notice  s  The   courts   have   inherent   power 

to   the   trustees   of  subsequent   mort-  to  remove  and  appoint  new  trustees  in 

gages  is  sufficient.     Miller  v.  Rutland,  a  mortgage.     Hale  v.  Nashua,  etc.  R. 

etc.  R.  R.,  36  Vt.  452  (1863).  R.,  60  N.  H.  333  (1880).    Although  the 

2  National  Waterworks  Co.  v.  Kan-  mortgage  is  made  to  a  certain  person, 
Bas  City,  78  Fed.  Rep.  428  (1896).  his  heirs  and  assigns,  as  trustee  for 

3  Curtis  V.  Leavitt,  15  N.  Y.  9,  194  the  bondholders,  yet  upon  the  death 
(1857);  Johnson  County  r.  Thayer,  94  of  the  trustee  the  court  may  appoint 
U.  S.  631  (1876),  where  notice  to  the  a  new  one  and  the  heirs  have  no  in- 
trustee  of  defenses  to  municipal  bonds  terest  therein.  Gibbes  v.  Greenville, 
was  held  not  to  be  notice  to  bond-  etc.  R.  R.,  13  S.  C.  228  (1879).  When 
holders.  there  are  two  trustees,  and  one  dies, 

4  Central  Trust  Co.  v.  Arctic,  etc.  the  trust  passes  to  the  survivor.  The 
Co.,  77  Md.  202  (1893).  heirs   and  representatives  of  the  de- 
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one  is  dead,  and  the  other,  who  is  made  a  defendant,  claimed  to 
have  bought  the  property  at  a  sale  under  a  decree  of  a  state  court, 
and  was  interested  adversely  to  the  complainant.^  A  trustee  can- 
not resign  from  his  trusteeship  unless  his  resignation  is  accepted.^ 
The  duties  and  office  of  the  trustees  do  not  end  so  long  as  they  aro 
not  discharged,  incapacitated,  or  released  by  final  distribution  of 
the  money  going  to  the  bondholders.^  Although  the  mortgage  pro- 
vides that,  before  foreclosing,  the  trustee  must  be  requested  to 
foreclose  by  a  majority  of  the  bondholders,  yet,  if  the  position  of 
trustee  is  vacant,  a  holder  of  a  majority  of  the  bonds  may  begin 
foreclosure  without  any  request.'*  After  suit  is  commenced,  the 
resignation  of  the  trustee  of  the  mortgage  does  not  thereby  enable 
the  remaining  defendant  to  remove  the  case  to  the  United  States 


ceased  trustee  have  no  interest  in  the 
deed  in  trust.  McAllister  v.  Plant,  54 
Miss.  106  (1876).  A  trustee  substi- 
tuted in  a  deed  of  trust  by  a  court 
has  all  the  powers  to  sue  ifl  a  foreign 
jurisdiction  that  the  original  trustee 
had.  Glenn  v.  Soule,  22  Fed.  Rep.  417 
(1884).  If  one  of  the  trustees  dies 
pending  suit,  the  suit  is  postponed  un- 
til the  vacancy  is  filled.  Shaw  v.  Nor- 
folk, etc.  R.  R.,  71  Mass.  162  (1855). 
If  the  trustee  is  dead  the  court  takes 
jurisdiction  for  foreclosure  without 
appointing  a  new  trustee.  Gibert  v. 
Washington,  etc.  R.  R.,  33  Gratt.  (Va.) 
586,  614  (1880).  A  stockholder  can- 
not set  aside  a  foreclosure  on  the 
ground  that  the  order  substituting 
new  trustees  in  the  mortgage  in  place 
of  trustees  who  were  dead  was  in- 
formal, where  five  years  have  elapsed 
since  the  sale  and  the  property  has 
becomo  valuable.  Godwin  r.  White- 
head, 88  Va.  600  (1892).  A  court  of 
equity  has  power  to  appoint  new  trus- 
tees of  a  mortgage  deed  of  trust  where 
the  old  trustees  have  died.  A  special 
statutory  provision  for  that  purpose 
is  cumulative,  and  does  not  take  away 
the  power  of  a  court  of  equity  to  make 
the  appointment.  Bondholders  may 
apply  to  the  court  for  the  appoint- 
ment. The  mortgagor  and  any  sur- 
viving trustee  are  necessary  parties 
to  the  proceeding.  The  fact  that  the 
mortgage  has  been  foreclosed  does  not 


prevent  the  appointment,  where  the 
validity  of  the  foreclosure  is  attacked, 
the  trustees  not  having  been  parties 
to  such  foreclosure  suit.  Re  Ajison, 
85  Me.  79  (1892). 

1  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son, 56  Fed.  Rep.  690  (1893),  aff'g 
Robinson  v.  Alabama,  etc.  Mfg.  Co., 
48  Fed.  Rep.  12  (1891). 

2  Richards  t\  Merrimack,  etc.  R.  R., 
44  N.  H.  127  (1862).  A  trustee  is  not 
relieved  from  his  trust  by  the  mere 
fact  that  he  has  parted  with  his  quali- 
fication bonds.  Richards  v.  Merri- 
mack, etc.  R.  R.,  44  N.  H.  127  (1862). 
Where  a  trustee  has  resigned  he  need 
not  join  in  the  foreclosure.  Coe  r. 
New  Jersey  Mid.  Ry.,  31  N.  J.  Eq. 
105  (1879).  In  Wood  v.  Oregon  Dev. 
Co.,  55  Fed.  Rep.  901  (1893),  a  resi- 
dent trustee  had  resigned,  and  a  for- 
eign trustee  appointed  for  the  pur- 
pose of  giving  jurisdiction  to  the  fed- 
eral court.  A  minority  of  the  mort- 
gage bondholders  may  have  a  receiver 
appointed,  where  the  mortgage  trus- 
tees have  resigned,  the  corporation  is 
without  officers,  executions  are  being 
levied,  and  forfeiture  of  charter  is  im- 
minent. Ralph  v.  Shiawassee  Circuit 
Judge,  100  Mich.  164  (1894). 

3  Knapp  r.  Railroad  Co.,  20  Wall. 
117    (1873). 

4  Wheelwright  r.  St.  I^ouis,  etc. 
Transp.  Co.,  56  Fed.  Rep.  164  (1893). 
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court.*  A  bondholder  cannot  foreclose  on  tlie  ground  that  the 
trustee  is  incapacitated,  where  the  mortgage  provides  that  in  such 
case  a  new  trustee  should  be  appointed  by  the  court.^  It  is  gener- 
ally a  difficult  thing  to  induce  a  court  to  remove  a  trustee.  A 
court  of  equity  has  power  to  do  so,  but  will  not  readily  use  that 

power.^ 

It  is,  however,  cause  for  removal  that  the  trustee  has  been  guilty 
of  bad  faith,*  or  is  incapacitated  by  reason  of  absence.^     The  mere 


1  Ruohs  V.  Jarvis,  etc.  Co.,  84  Fed. 
Rep.  513  (1898). 

2  Johnes  v.  Outwater,  55  N.  J.  Eq. 
398   (1897). 

3  The  court  will  not  readily  remove 
a  trustee  in  a  deed  of  trust.    McPher- 
son  V.  Cox,  96  U.   S.  404    (1877).     A 
court  of   chancery   has   power   to   re- 
move a  trustee  for  good  cause  and  ap- 
point a  new  one.    The  regularity  can- 
not be  attacked  by  the  judgment  cred- 
itor.    New  York  Security,  etc.  Co.  v. 
Saratoga  Gas,  etc.   Co.,   88   Hun,   569 
(1895);  aff'd,  157  N.  Y.  689.    The  re- 
moval of  the  trustee  may  be  made  by 
petition.    Harrison  v.  Union  Trust  Co., 
144   N.   Y.   326    (1895).     Bondholders 
cannot  sustain  a  bill  in  equity  to  re- 
move a  trustee  who  holds  the  stock 
of  various  gas  companies  as  collateral 
security    for    the    payment    of    their 
bonds,  even  though  such  trustee  has 
voted  such  stock  in  favor  of  directors 
who  have  made  improvident  contracts 
in  which  such  directors  were  person- 
ally interested,  it  appearing  that  by 
the  terms  of  the  trust  agreement  the 
trustee  was  to  vote  such  stock  as  the 
pledgors  directed,  until  default  on  the 
bonds,   and   it  not  being  shown  that 
the   trustee  knew   that   such   default 
had  been  made.     Moreover,  such  re- 
moval will  be  denied  when  the  trust 
agreement  itself  provides  for  the  re- 
moval of  the  trustee  by  vote  in  writ- 
ing   of    one-third    in    interest   of   the 
bondholders  at  a  meeting  called   for 
that  purpose,  and  no  reason  is  shown 
for  disregarding  this  mode  of  chang- 
ing the  trustee.     Dillaway  v.  Boston, 
etc.  Co.,  174  Mass.  80  (1899). 

4  Where  it  appears  that  the   trust 


company,  which  has  acted  as  trustee 
under  a  mortgage  covering  lands  in 
another  state  given  by  a  corporation 
as   collateral   to   bonds   issued   by   it, 
has  acted  in  bad  faith  in  the  prosecu- 
tion of  an  action  for  the  foreclosure 
of   the   mortgage,    and   in    a   manner 
prejudicial  to  the  interests  and  rights 
of  the  holders  of  the  bonds,  such  trust 
company,  its  officers,  agents,  and  at- 
torneys, will  be  enjoined  by  the  courts 
of  the  state  of  New  York  from  taking 
any  further  proceedings  in  the  matter, 
pending  the  final  hearing  and  deter- 
mination of  an  action  for  its  removal 
as  a  trustee,  although  the  proceedings 
in  foreclosure  are  pending  in  another 
state,  and  relate  to  real  estate  there- 
in.    Gibson  v.  American  L.  &  T.  Co., 
58  Hun,  443   (1890).     Even  though  a 
trustee  of  stock  who  has  been  an  offi- 
cer and   stockholder   in  the   corpora- 
tion   is    voted    a    salary,    this    is    no 
ground  for  removing  him  as  a  trus- 
tee,   there   being    no    proof    that    he 
voted  in  favor  of  the  salary.    Neither 
is  the  fact  that  the  company  did  not 
pay  as  large  dividends  as  it  formerly 
did,  any  ground   for  the  removal   of 
the  trustee.    Dailey  v.  Wight,  94  Md. 
269  (1902).    Cf.  §  612,  supra. 

5  Where  a  trustee  goes  abroad  to 
reside,  a  new  trustee  may  be  substi- 
tuted, and  the  former  trustee  will  be 
enjoined  from  acting  or  bringing 
suits.  Farmers'  L.  &  T.  Co.  v.  Hughes, 
11  Hun,  130  (1877).  During  the  late 
war  a  southern  railroad  company  ap- 
plied to  a  court  for  and  obtained  a 
change  of  trustees  on  the  ground  that 
the  sole  trustee  lived  in  New  York 
and  was  not  fulfilling  his  trust.    Tho 
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fact  that  the  same  corporation  is  trustee  in  two  deeds  of  trust  of 
the  same  property  is  nut  sufHeicnt  cause  for  removal,  but  the  court 
in  such  a  case  will  generally  authorize  the  bondholders  to  inter- 
vene and  become  parties  to  a  foreclosure  suit.^  A  trust  company 
as  pledgee  of  second-mortgage  bonds  may  sell  them  on  notice, 
even  though  it  is  the  trustee  of  the  first  mortgage  and  even  though 


new  trustees  acted  and  conveyed  large 
tracts  of  land.  Ten  years  afterwards 
the  New  York  trustee  filed  his  peti- 
tion to  obtain  a  decree  that  he  was 
still  trustee.  The  court  dismissed  the 
petition.  Ketchum  i\  Mobile,  etc.  R. 
R.,  2  Woods,  532  (1876);  s.  c,  14  Fed. 
Cas.  414.  But  in  Washington,  etc. 
R.  R.  t7.  Alexandria,  etc.  R.  R.,  19 
Gratt.  (Va.)  592  (1870),  the  court 
held  that  such  an  appointment  by 
reason  of  the  old  trustee,  president, 
and  directors  going  into  the  southern 
army  was  illegal  and  void,  although 
the  new  trustee  was  appointed  by  a 
court  loyal  to  the  federal  government. 
1  Where  one  party  is  trustee  under 
two  mortgages  and  there  is  a  conflict, 
the  court  will  allow  representative 
bondholders  under  each  mortgage  to 
become  parties.  Grand  Trunk  Ry.  v. 
Central  Vermont  R.  R.,  88  Fed.  Rep. 
622  (1898).  Where  a  trust  company 
is  trustee  of  several  mortgages  issued 
by  one  company,  and  a  conflict  of  in- 
terest may  arise,  the  court  will  allow 
bondholders  to  intervene  and  become 
parties  to  the  suit,  even  though  the 
mortgage  provides  that  they  must  first 
request  the  trustee  to  act,  and  though 
it  gives  them  power  to  remove  the 
trustee.  Farmers'  L.  &  T.  Co.  i\  North- 
ern Pac.  R.  R.,  66  Fed.  Rep.  169 
(1895).  If  the  same  company  is  trus- 
tee under  several  conflicting  mort- 
gages, the  court  wiW  allow  represen- 
tatives of  bondholders  to  come  in. 
Farmers'  L.  &  T.  Co.  t'.  Northern  Pac. 
R.  R.,  70  Fed.  Rep.  423  (1895).  The 
fact  that  one  trust  company  is  trus- 
tee under  twelve  different  mortgages 
executed  by  several  companies  in  one 
system  of  roads  is  not  sufficient  rea- 
son for  allowing  a  bondholder's  com- 
mittee to  intervene  and  become  a  party 


plaintiff  in  a  foreclosure  suit,  where  no 
negligence  on  the  part  of  the  trustee 
is  shown,  and  no  conflict  between  the 
various  interests  represented  by  him. 
Clyde  V.  Richmond,  etc.  Co.,  55  Fed. 
Rep.  445   (1893).     The  court  will  not, 
even   upon  the  application   of  a   ma- 
jority of  the  first-mortgage  bondhold- 
ers, remove  a  trustee  who  is  also  trus- 
tee of  the  second  mortgage,  and  who 
is  foreclosing  both  mortgages  in  one 
suit,    the   first  mortgage   being   on   a 
portion  of  the  whole  road.     If  he  is 
acting  in  good  faith,  these  facts  are 
no  cause  for  removal,  nor  the  fact  that 
he  refuses  to  employ  counsel  named 
by  the   majority  of  the  bondholders. 
Beadleston  r.  Knapp,  13  Abb.  Pr.   (N. 
S.)     335     (1872).       The    bondholders 
under  a  second  mortgage  need  not  be 
joined  as  parties  defendant,  although 
the  trustee  is  the  same  for  both  mort- 
gages.    First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury,  130  Mass.   303    (1881).     Where 
a  trustee   is  trustee  also   of  a   prior 
mortgage  which  was  fraudulently  rep- 
resented to  have  been  pajd.  and   the 
trustee   has   passed    into    a    receiver's 
hands,  one  or  more  bondholders  may 
file  a  bill  for  the  removal  of  the  trus- 
tee and  for  foreclosure,  and  the  bond- 
holders may  exercise  the  right  of  the 
trustee  and  declare  the  principal  sum 
due.    Clay  v.  Selah  Valley  Irr.  Co.,  14 
Wash.  543  (1896).    Even  though  some 
of   the   directors   of   the   trustee   are 
also  bondholders  and  stockholders  in 
a  defendant  corporation  in  a  foreclos- 
ure suit,  yet  this  is  not  sufficient  to 
enable  bondholders  to  intervene,  but 
the  court  may  hear  them   as  to  any 
action    to    be    taken    by    the    trustee 
prejudicial  to  their  interest.    Bowling 
Green,   etc.   Co.    v.   Virginia,   etc.   Co., 
132  Fed.  Rep.  921   (1904). 
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a  receiver  is  in  charge.^  The  appointment  of  the  successors  of  a 
trustee  is  made  bj  a  court,  or  in  accordance  with  the  terms  of  the 
trust  agreement  itself.  In  one  case,  however,  the  trustees  assumed 
the  power  to  name  their  successors.^ 

Where  the  mortgage  authorizes  a  majority  of  the  bondholders 
to  remove  the  trustee  and  appoint  another,  the  motive  of  the  major- 
ity is  immaterial,  unless  there  is  an  abuse  of  trust  to  the  detriment 
of  minority  bondholders.^  And  where  a  mortgage  provides  that 
the  mortgagee  company  may  substitute  another  trustee,  the  mort- 
gagor cannot  attack  such  substitution  on  the  ground  that  the  di- 
rectors of   the  mortgagee  were   not   duly   elected.'*      The  mortgage 

1  Guaranty  Trust  Co.  i\  Galveston  standing,  and  this  we  are  the  more 
City  R.  R.,  87  Fed.  Rep.  813  (1898).  inclined  to  do  as  we  have  ourselves 

2  In  the  case  of  Matthews  i'.  Murchi-  experienced  great  difficulty  in  under- 
son,  17  Fed.  Rep.  760  (1883),  upon  a  standing  the  trust.  We  do  not  know 
reorganization,  the  stock  "was  to  be  what  may  have  been  the  purposes  of 
held  by  the  reconstruction  committee  the  different  parties  to  the  creation 
for  five  years  from  November  1,  1879,  of  the  trust.  The  plaintiff's  agent  may 
in  trust  for  the  holders  of  new  first-  have  expected  to  protect  his  third- 
mortgage  bonds,  .  .  .  but  the  same  mortgage  bonds  by  it;  the  other  bond- 
may  be  issued  sooner,  when  full  in-  holders  may  have  devised  it  to  pro- 
terest  upon  second  mortgage  shall  tect  themselves  against  the  plaintiff 
have  been  paid,  upon  request  in  writ-  and  prevent  her  from  obtaining  an 
ing  of  two-thirds  in  amount  of  the  immediate  control  of  the  road.  But 
first-mortgage  bondholders."  The  trus-  if  we  look  only  at  the  terms  of  the 
tees,  being  the  owners  of  a  majority  trust  itself,  meagerly  as  it  is  ex- 
of  the  stock  thus  held  in  trust,  sold  pressed,  there  is  enough  in  it  to  show 
that  majority,  and  then  resigned  their  that  it  was  so  written  as  to  make  a 
positions  as  trustees  and  substituted  trust  for  the  benefit  of  the  holders 
the  purchasers  as  trustees.  The  pur-  of  the  new  second-mortgage  bonds, 
chasers  sold  to  still  other  parties,  and  and  of  them  only.  This  clause,  the 
also  resigned  their  trusteeship  and  only  one  indicating  the  purpose  of 
substituted  the  purchasers  as  trustees,  the  trust,  shows  it:  'But  the  same 
A  minority  stock  and  bondholder  may  be  distributed  sooner,  when  full 
brought  this  suit  to  remove  the  trus-  interest  upon  second  mortgage  shall 
tee.  The  court  refused  to  do  so,  and,  have  been  paid,'  upon  request,  and 
after  stating  that  the  trust  is  differ-  so  forth.  The  purpose  indicated  is 
ent  from  any  that  appears  anywhere  that  there  should  be  no  separation 
in  the  reports,  proceeds  to  say:  "We  of  the  stock  from  the  second-mortgage 
do  not  think  that,  even  if  they  did  bonds  for  five  years,  so  that  the  di- 
what  the  trust  did  not  allow,  they  reotion  of  the  road  should  be  deter' 
did  it  with  such  dishonesty  as  to  mined  by  the  holders  of  those  bonds, 
brand  them  as  incapable  of  holding  with  a  view  to  the  road  being  so  con- 
IK>sltions  of  trust;  and  a  fortiori  we  trolled  as  to  earn  income  for  this 
do  not  think  such  incapacity  attached  class  of  bonds." 

to  the  third  set  of  trustees,  who,  at        3  March   v.  Romare,   116   Fed.   Rep. 

the   most,   merely   accepted    the   posi-    355  (1902). 

tions  left  vacant  by  their  resignations.        4  Balfour-Guthrie,  etc.  Co.  v.  Wood- 

We  hold  that  the  case,  at  the  most,    worth,  124  Cal.  169   (1899). 

comes   under   the   head   of   misunder- 
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itself  frequently  provides  that  the  trustee  may  be  changed  by  a 
written  instrument  signed  by  a  majority  in  interest  of  the  bondhold- 
ers.^ Even  though  the  majority  of  tho  bondholders  have  a  right 
to  remove  the  trustee,  yet  after  tho  trustee  has  commenced  fore- 
closure suit  at  the  instance  of  the  minority  bondholders  the  new 
trustee  cannot  be  appointed  by  the  minority  bondholders,  except 
by  consent  of  the  court,  and  such  consent  will  not  be  given  where 
there  is  no  occasion  for  a  change.^  The  statutes  of  a  state  relative 
to  tho  appointment  of  new  trustees  apply  to  a  railroad  mortgage 
deed  of  trust.^  A  provision  in  a  mortgage  that  the  powers  given 
shall  vest  in  successors  of  the  trustees  is  legal  and  binding."*  Where 
the  trustee  becomes  insolvent  and  the  court  appoints  a  new  trustee 
such  trustee  may  bring  suit  in  another  state  to  foreclose  the  mort- 
gage.^ 

B.  THE  REMEDIES  OF  THE  TRUSTEE  TO  ENFORCE  THE  SECURITY FORE- 
CLOSURE, SALE,  AND  TAKING  POSSESSION. 


820. 


o The  trustee,  upon  default  of  the  mortgagor,  may  sell  the 

property,  or  may  have  a  strict  foreclosure,  or  may  foreclose  by  suit 
in  equity,  or  may  take  possession  and  operate  the  road. — Such  is 


1  Where  the  trust  deed  provides 
that  the  trustee  may  be  changed  by 
a  specified  party,  subject  to  the  ap- 
proval of  the  court,  no  notice  of  the 
application  for  a  change  in  the  trus- 
tee need  be  given  to  the  mortgagor, 
Macon,  etc.  R.  R.  v.  Georgia  R.  R., 
63  Ga.  103  (1879).  Where  the  trus- 
tee has  been  changed,  according  to 
the  mortgage,  and  the  new  trustee 
brings  suit  a  bondholder  cannot  in- 
tervene to  question  the  validity  of 
such  change.  Bowling  Green,  etc. 
Co.  r.  Virginia,  etc.  Co.,  132  Fed.  Rep. 
921  (1904).  A  corporation  in  signing 
a  substitution  of  trustee  for  a  mort- 
gage need  not  execute  the  instrument 
under  seal.  Brown  v.  British  Amer- 
ican, etc.  Co.,  86  Miss.  388  (1905). 
A  provision  in  the  mortgage  for  an- 
other person  to  act  as  trustee  in  case 
the  regular  trustee  is  absent  from  the 
state  refers  to  a  permanent  and  not 
to  a  temporary  absence.  Equitable 
Trust  Co.  i\  Fisher,  106  111.  189  (1883), 
holding  also  that  a  new  trustee  can- 
not act  until  he  has  been  fully  ap- 
pointed   strictly    in    accordance    with 


the  terms  of  the  mortgage,  nor  can 
he  then  date  back  his  notice  of  sale 
to  a  time  prior  to  his  appointment. 
A  person  may  legally  purchase  bonds 
in  order  to  control  the  election  of  new 
trustees  of  the  mortgage  and  to  elect 
himself.  Richards  v.  Merrimack,  etc. 
R.  R.,  44  N.  H.  127    (1862). 

2  March  v.  Romare,   114  Fed.   Rep. 
200    (1902);   rev'd,  116  Fed.  Rep.  356. 

3  Mercantile  T.  Co.  r.  Portland,  etc. 
R.  R.,  10  Fed.  Rep.  604  (1882).  A 
statute  relative  to  changing  trustees 
does  not  apply  to  a  railroad  mortgage 
which  runs,  not  to  any  trustee,  but 
to  a  bondholder  and  his  assigns.  Re 
York,  etc.  R.  R.,  50  Me.  552  (1861); 
Mason  v.  York,  etc.  R.  R.,  52  Me.  82 
(1861).  Where  the  mortgage  pro- 
vides for  the  mode  of  appointing  new 
trustees,  a  subsequent  statute  relative 
to  that  subject  does  not  apply  to  that 
mortgage.  Fletcher  r.  Rutland,  etc. 
R.  R..  39  Vt.  633  (1858). 

4  Craft  V.  Indiana,  etc.  Ry.,  1C6  111. 
580  (1897). 

5  Iowa,  etc.  Co.  v.  Hoag,  132  Cal. 
627  (1901). 
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the  rule  where  the  statutes  of  the  state  wherein  the  property  is  lo- 
cated have  not  provided  otherwise.^ 

§821.  The  trustee  is  the  proper  party  to  foreclose  the  mortgage- 
In  a  trustee's  suit  to  foreclose,  the  bondholders  are  not  necessary 
parties. This  rule  is  due  to  two  reasons:  First,  because  the  trus- 
tee represents  and  acts  for  all  the  bondholders;  second,  because 
the  bondholders  are  generally  numerous,  scattered,  and  more  or 
less  unknowTi,  and  hence  it  would  be  impracticable  to  make  them 
parties  to  the  suit.^ 

1  Dow  V.  Memphis,  etc.  R.  R.,  20  file  a  bill  in  his  own  name  for  the 
Fed  Rep  260  (1884),  where  the  court  benefit  of  the  bondholders  to  fore- 
held  that  ejectment  or  a  bill  in  equity  close,  without  making  any  of  the 
to  put  the  mortgagee  in  possession  bondholders  parties  to  the  suit.  But 
after  default  would  lie.  The  mort-  if  a  single  bondholder  brings  the  suit, 
gage  deed  of  trust  itself  generally  con-  he  must  bring  in  the  other  bondhold- 
tains  provisions  covering  all  of  these  ers.  Hackensack  Water  Co.  v.  De  Kay, 
points  See  §§794-807,  SMpra.  In  Mc-  36  N.  J.  Eq.  548  (1883).  Although 
Allister  v.  Plant,  54  Miss.  106,  119  ordinarily  the  bondholders,  as  cestuis 
(1876)  the  court  said  that  the  trus-  que  trust,  should  be  joined  as  parties 
tees  or  bondholders  were  not  "con-  yet  where  they  are  numerous  they 
fined  to  any  particular  order  of  prior-  need  not  all  be  made  parties,  the  trus- 
ity  in  resorting  to  any  one  or  all  of  tee  being  their  representative.  Chi- 
the  several  powers  conferred  by  the  cago,  etc.  Land  Co.  v.  Peck,  112  111. 
mortgage;  and  even  if  they  were,  this  408  (1885).  The  bondholders  are  not 
would  not  as  before  remarked,  de-  necessary  parties.  Railroad  Co.  v. 
prive  the  chancery  court  of  its  right  Howard,  7  Wall.  392,  415  (1868); 
to  foreclose  in  a  proper  case."  See  Shaw  v.  Railroad  Co.,  100  U.  S.  605 
also  §  835,  inira,  and  Rice  v.  St.  Paul,  (1879),  where  the  court  said:  "The 
etc   R.  R.!  24  Minn.  464  (1878).  trustee  of  a  railroad  mortgage  repre- 

2  See  §*§  817,  supra,  and  843,  infra;  sents  the  bondholders  in  all  legal  pro- 
Vose  V  Bronson,  6  Wall.  452  (1867).  ceedings  carried  on  by  him  affecting 
None  of  the  bondholders  need  be  his  trust  to  which  they  are  not  actual 
joined  in  a  trustee's  suit  to  foreclose,  parties,  and  whatever  binds  him,  if 
Shaw  V.  Norfolk,  etc.  R.  R..  71  Mass.  he  acts  in  good  faith,  binds  them." 
162  (1855)-  Skiddy  v.  Atlantic,  etc.  See  also  Boston,  etc.  R.  R.  v.  CofBn, 
R  R  3  Hughes,  320,  350  (1878);  50  Conn.  150,  159  (1882).  That  the 
s*c  "22  Fed.  Cas.'  274,  holding,  how-  trustee  is  the  proper  party  to  fore- 
ever'  that  if  "the  bondholders  wished  close,  see  also  Hays  v.  Gallon  Gas, 
to  extend  the  time  of  payment  the  etc.  Co.,  29  Ohio  St.  330  (1876);  Camp- 
trustees  would  not  be  allowed  to  pro-  bell  v.  Railroad  Co.,  1  Woods,  368 
ceed  with  the  foreclosure;  Wetmore  (1871);  s.  c,  4  Fed.  Cas.  1178.  In 
V  St  Paul,  etc.  R.  R.,  1  McCrary,  466  Vermont  it  seems  that  some  of  the 
(1880)  •  s'c,  3  Fed.  Rep.  177,  where  bondholders  must  be  joined  as  parties, 
the  court  refused  to  set  aside  a  de-  Brooks  v.  Vermont  Cent.  R.  R.,  14 
cree  Bondholders  are  not  necessary  Blatchf.  463  (1878);  s.  c,  4  Fed.  Cas. 
parties.  Rumsey  v.  People's  Ry.,  154  308.  Although  the  state  is  a  bond- 
Mo  215  (1899);  Grand  Trunk  Ry.  v.  holder,  a  failure  to  make  it  a  party 
Central  Vermont  R.  R.,  88  Fed.  Rep.  is  not  fatal  to  the  bill.  Young  v. 
C22  (1898)  Where  the  number  of  Montgomery,  etc.  R.  R.,  2  Woods,  606 
bondholders  is  large,  the  trustee  may  (1875);   s.  c.  30  Fed.  Cas.  850.    Tho 
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If  one  of  the  trustees  refuses  to  join  in  tbo  suit  he  is  made  a  party 
defendant.^  ^\^lere  there  are  three  trustees  and  one  of  them  is  a 
citizen  of  the  same  state  as  the  mortgagor  corporation,  two  of  the 
trustees  may  bring  suit  for  the  foreclosure  in  the  federal  court,  the 
third  trustee  being  made  a  party  defendant,  ho  having  refused  to 
join  in  bringing  the  suit.^  A  provision  that  the  trustee  might  insist 
on  indemnity  before  foreclosing  does  not  prevent  the  trustee  fore- 
closing without  indemnity.^  Where  the  trustee  enters  a  deficiency 
judginent  a  bondholder  cannot  thereafter  bring  suit  on  his  bond.* 
The  bondholders  may  prove  their  bonds  in  the  foreclosure  suit  with- 
out becoming  parties  to  the  suit.*^  In  a  trustee's  suit  to  foreclose, 
rival  claimants  of  certain  bonds  cannot  have  their  rights  decided.^ 
The  remedies  of  the  bondholders  for  fraud  in  the  foreclosure  are 
discussed  elsewhere,'^  as  is  also  the  question  of  a  conflict  of  jurisdic- 
tion between  state  and  federal  courts,^     In  certain  cases  the  bond- 


bondholders  need  not  be  joined  as  par- 
ties where  they  are  numerous.  Hall 
V.  Sullivan  R.  R.,  11  Fed.  Cas.  257 
(1857).  A  trustee  may  bring  suit  in 
his  name  alone  to  obtain  possession 
of  the  property.  Carey  v.  Brown,  92 
U.  S.  171  (1875);  Coe  v.  Columbus, 
etc.  R.  R.,  10  Ohio  St.  372,  410  (1859), 
holding  that  the  bondholders  are  not 
proper  parties  to  trustee  suits;  Shaw 
V.  Norfolk,  etc.  R.  R.,  71  Mass.  162 
(1855);  and  Kerrison  v.  Stewart,  93 
U.  S.  155  (1876),  to  same  effect.  In 
Coal  Co.  V.  Blatchford,  11  Wall.  172 
(1870),  the  trustees  of  the  mortgage 
instituted  suit  to  foreclose.  One  of 
them  was  a  citizen  of  the  same  state 
as  one  of  the  defendants.  The  court 
held  that  this  was  fatal  to  the  juris- 
diction, and  said  in  regard  to  the  trus- 
tees: "So  long  as  they  do  not  refuse 
to  discharge  the  trusts  reposed  in 
them,  other  parties  are  not  authorized 
to  institute  or  prosecute  any  proceed- 
ings for  the  enforcement  of  the  mort- 
gage, or  to  exercise  any  control  over 
them."  Heirs  of  a  deceased  trustee 
are  not  necessary  parties.  Newport, 
etc.  Co.  V.  Douglass,  12  Bush  (Ky.), 
673,  719  (1877).  "Whatever  right  a 
bondholder  has  under  the  mortgage, 
he  has  a  right  to  have  the  trustee 
enforce  for  his  benefit.  It  is  for  that 
purpose  a  trustee  is  chosen."    If  there 


is  a  right  to  foreclose  for  non-payment 
of  interest,  the  trustee  may  foreclose. 
Mercantile  Trust  Co.  v.  Chicago,  etc. 
Ry.,  61  Fed.  Rep.  372  (1893).  Where 
a  mortgage  is  connected  with  a  lease 
of  property  in  such  a  manner  as  to 
obligate  the  lessee  to  apply  the  income 
to  the  interest  and  a  sinking  fund, 
but  a  foreclosure  takes  place,  the 
lessee  cannot  stop  the  foreclosure, 
even  though  the  lessee  owns  all  the 
bonds,  inasmuch  as  the  stockholders 
of  the  mortgagor  company  have  an  in- 
terest in  the  suit.  A  stockholder  will 
not  be  allowed  to  intervene  so  long 
as  the  trustee  continues  to  prosecute 
the  suit.  Phillips  v.  Southern,  etc.  R. 
R.,  110  Ky.  33  (1901). 

1  Tillinghast  v.  Troy,  etc.  R.  R.,  48 
Hun,  420  (1888);  aff'd,  121  N.  Y.  649. 

2  Einstein  v.  Georgia,  etc.  Ry.,  120 
Fed.  Rep.  1008  (1903). 

3  Phillips  V.  Southern,  etc.  R.  R., 
110  Ky.  33  (1901). 

4  Grant  v.  Winona,  etc.  Ry.,  85  Minn. 
422   (1902). 

5  Hackensack  Water  Co.  r.  De  Kay, 
36  N.  J.  Eq.  548  (1883). 

c  Knickerbocker  T.  Co.  r.  Oneonta, 
etc.  R.  R. ,  116  N.  Y.  App.  Div. 
78  (1906);  aff'd,  188  N.  Y.  38.  See 
also  §  847,  infra. 

7  See  §  848,  ififra. 

8  See  §  839,  infra. 
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holders  may  appeal  from  the  decision  of  the  court.^  In  a  suit  to  fore- 
close the  trusteeship  should  be  alleged.^ 

§  822.  Possession  of  the  mortgaged  property  may  be  taken  by  the 
tritstee,  when? — The  trustee  of  the  mortgage  is  entitled  to  take 
possession  of  the  property  as  soon  as  the  mortgage  is  executed,  un- 
less the  mortgage  or  the  statutes  of  the  state  forbid.^  A  provision, 
however,  against  the  trustee  taking  possession  before  a  default  is 
almost  always  inserted  in  the  mortgage  itself.^  A  provision  is  also 
generally  inserted  expressly  authorizing  the  trustee  to  take  posses- 
sion whenever  a  default  occurs.  Sometimes  such  possession  upon 
default  is  provided  for  only  upon  the  written  request  of  a  specified 
number  of  the  bondholders  to  the  trustee.^  The  statutes,  however, 
sometimes  provide  that  possession  can  be  obtained  only  upon  a 
foreclosure.*^  Even  though  a  mortgage  provides  that  the  trustee  shall 
not  take  possession  until  six  months  after  default,  yet  a  court  of 
equity  may  in  a  foreclosure  suit  appoint  a  receiver  before  the  six 
months  expire.'^ 

The  possession  taken  by  the  trustee  may  be  for  the  purpose  of 
effecting  a  strict  foreclosure,^  or  to  operate  the  property  and  apply 
the  profits  to  the  payment  of  the  mortgage  debt,  with  a  view  to 
returning  the  property  to  the  mortgagor  when  the  debt  is  paid,  or 
to  operate  the  property  until  a  foreclosure  by  an  advertised  sale  or 
by  suit  in  equity  has  been  effected.  The  trustee  after  default  may 
file  a  bill  in  equity  to  obtain  possession  for  the  purpose  of  applying 
the  railroad  and  the  income  and  profits  thereof  to  the*  payment  of 
the  bonds,  no  foreclosure  being  sought.^ 

1  William  v.  Morgan,  111  U.  S.  684  lie,  even  after  default.  But  where 
(1884),  where  they  appealed  upon  the  the  special  charter  allows  the  com- 
question  of  compensation  given  to  the  pany  to  give  its  mortgagee  the  right 
trustee.  Cf.  Elwell  v.  Fosdick,  134  U.  of  possession  on  common-law  condi- 
S.  500   (1889).  tions,  and  the  company  does  so,  the 

2  Trusteeship  is  sufficiently  alleged  trustees  may  maintain  ejectment  and 
by  setting  forth  the  mortgage  and  al-  obtain  possession.  Hence  this  power 
leging  that  complainants  are  the  trus-  to  take  possession  existing,  the  court 
tees  therein  named.  Savannah,  etc.  will  not  appoint  a  receiver  in  a  suit 
R.  R.  V.  Lancaster,  G2  Ala.  555  (1878).  in  equity  by  the  trustees  for  foreclos- 

3  See  §  796,  supra.  ure,    there    being    no   allegation   that 

4  See  §  796,  supra.  possession  to  the  trustees  is  refused. 

5  See  §  802,  supra.  Rice  v.  St.  Paul,  etc.  R.  R.,  24  Minn, 
c  By  the  statutes  of  Minnesota   "a    464  (1878). 

mortgage   of  real   property  is  not  to  7  Blanton  r.  Kentucky,  etc.  Co.,  120 

be  deemed  a  conveyance  so  as  to  en-  Fed.  Rep.  318   (1902);  aff'd,  149  Fed. 

able   the   owner   of   the   mortgage   to  Rep.  31.     See  also  §  824,  infra. 

recover   possession   of   the   real   prop-  s  See  §  823,  infra,  also  §  802,  supra. 

erty   without  a  foreclosure."     Hence,  o  Shepley  v.  Atlantic,  etc.  R.  R.,  55 

ejectment  by  the  mortgagee  does  not  Me.  395  (1867).    Where  the  mortgage 
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The  trustee  is  always  disinclined  to  take  possession.  Great  risk 
and  responsibility  are  attached  to  such  an  act.  He  becomes  per- 
sonally liable,  like  other  common  carriers,  for  damages  due  to  loss 
or  injury  to  freight  or  passengers,  and  becomes  liable  for  wages, 
etc.^  Hence  it  is  that  the  trustee  generally  refuses  to  take  posses- 
sion, and  prefers  to  have  a  receiver  appointed  and  a  foreclosure  by 
bill  in  equity  obtained.  Sometimes,  however,  the  court,  on  the  suit 
of  a  bondholder  for  that  purpose,  may  compel  the  trustee  to  take 
possession,-  or  may  appoint  a  receiver  instead.^  Under  the  usual 
mortgage  giving  the  trustee  power  to  take  possession  and  also  to 
foreclose,  the  trustee  may  commence  suit  for  foreclosure  and  may 
also  take  possession  without  having  any  receiver  appointed  by  the 
court.  Such  possession  cannot  be  disturbed  by  a  receiver  subse- 
quently appointed  by  the  state  court.*  The  trustee  of  a  mortgage, 
who  holds  security  under  the  mortgage,  is  a  proper  party  to  a  suit  in 
equity  to  wind  up  the  insolvent  mortgagor,  and  if  such  trustee  is 
ordered  by  the  court  to  turn  over  the  securities  to  a  receiver,  the 
trustee  is  entitled  to  intervene  and  have  its  rights  determined.^ 

§  823.  Strict  foreclosure  by  the  trustee— Liability  of  the  trustee— 
At  an  early  day  in  jSTew  England  this  was  a  common  remedy.^     It 


authorizes  the  mortgagee  to  take  pes-        i  See  §  823,  infra. 


session,  upon  default,  he  may  do  so, 
and  may  maintain  an  action  to  be  put 
in  possession.  Seibert  v.  Minneapolis, 
etc.  Ry.,  52  Minn.  246  (1893);  s.  c, 
58  Minn.  39.  Where  the  mortgage  pro- 
vides for  the  trustees  taking  posses- 
sion upon  default,  the  trustees  may  by 
bill  in  equity  obtain  a  decree  order- 
ing the  company  to  deliver  possession 
of  the  road  to  them.  Shepley  v.  Atlan- 
tic, etc.  R.  R.,  55  Me.  395  (1S67).  Al- 
though a  majority  of  the  bondholders 
are  opposed  to  the  tx'ustees,  equity 
will  order  the  company  to  deliver  pos- 
session to  the  trustees.  Shaw  v.  Nor- 
folk County  R.  R.,  71  Mass.  162,  182 
(1855);  Sacramento,  etc.  R.  R.  v.  Su- 
perior Ct.,  55  Cal.  453  (1880);  Mc- 
Lane  v.  Placerville,  etc.  R.  R.,  66  Cal. 
606  (1885),  where  the  court  appointed 
the  trustee  a  receiver  and  gave  him  a 
receiver's  powers.  In  Dow  v.  Mem- 
phis, etc.  R.  R.,  20  Fed.  Rep.  260 
(1884),  the  trustee  filed  a  bill  to  ob- 
tain possession  and  asked  for  a  re- 
ceiver iu  the  meantime. 


2  See  §  823,  infra. 

3  See  §  8G2,  infra. 

4  Such  possessdon  may  be  taken  by 
the  attorney  for  the  trustee.  Pilcher 
V.  Sioux  City,  etc.  Co.,  12  S.  Dak.  52 
(1899). 

5  Miles  V.  New,  etc.  Assoc,  99  Fed. 
Rep.  4   (1900). 

6  The  case  of  Somerset  Ry.  v.  Pierce, 
88  Me.  86  (1895),  upholds  the  validity 
of  a  strict  foreclosure.  In  that  case 
the  mortgage  was  made  in  1871,  and, 
the  condition  having  been  broken  for 
more  than  three  years,  the  bondhold- 
ers in  1883  organized  a  new  corpora- 
tion, which  took  over  the  proi>erty 
with  the  consent  of  the  old  company. 
In  1884  the  new  company  purchased 
the  equity  at  execution  sale,  and  no 
redemption  was  had.  The  court  held 
that  the  bonds  became  thereby  paid 
to  the  extent  of  the  value  of  the  prop- 
erty, and  that  the  bondholders  there- 
by became  stockholders  in  the  new 
company,  even  though  some  of  them 
had  not  exchanged  some  of  their  old 
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is  a  harsh  remedy,  however,  and  is  not  favored  by  the  courts. 
Strict  foreclosure  should  be  resorted  to  only  in  extreme  cases,  and 
the  court  will  not  decree  it  when  all  rights  can  be  preserved  with- 
out it.^  Sometimes  it  has  been  accomplished  by  a  decree  of  a  court 
that  the  mortgagee  shall  be  entitled  to  keep  the  property  abso- 
lutely if  the  mortgagor  does  not  pay  the  debt  within  a  specified 
time.^ 


bonds  for  new  stock.     In  1887  a  de- 
cree of  strict  foreclosure  was  entered. 
The  new   company   then   filed   a   bill 
to  quiet  title  and  to  enjoin  suits  at 
law  by  the  trustees  of  the  old  mort- 
gage   contesting   the    new    company's 
title.    The  court  decreed  that  the  trus- 
tees should  release  all   their  title   in 
the  property  upon  being  paid  for  their 
services  and  disbursements.   The  proc- 
ess   of   foreclosure   in   this  case   was 
in  accordance  with  the  peculiar  stat- 
utes of  the  state  of  Maine.    The  court 
intimated   that  a  court  of   equity   is 
now   the  exclusive  mode  of   foreclos- 
ing such  a  mortgage,  full  equity  pow- 
ers having  been  recently  given  to  the 
court.    The  court  held  that  such  bond- 
holders as  refused  to  take  stock  could 
hold    their    bonds    and    receive    their 
pro  rata  share  of  the  net  profits,  and, 
if  that  were  impracticable,  that  pos- 
sibly   another    sale    of    the    property 
might   be  had.     In   another   case   de- 
cided at  the  same  time,  Pierce  v.  Ayer, 
88  Me.  100   (1895),  the  court  refused 
to  maintain  a  writ  of  entry   on   the 
application    of    the    trustees    in    this 
transaction,    inasmuch    as    there   had 
already   been   a   sufficient   foreclosure 
to  invest  complete  title  in  the  mort- 
gagee. 

1  Denton    v.    Ontario    County    Nat. 
Bank.  150  N.  Y.  126  (1896). 

2  Where  a  strict  foreclosure  is  had, 
and  the  court  decrees  title  to  the 
mortgagee  unless  the  mortgagor  re- 
deems within  a  fixed  time,  the  court 
may  order  the  mortgagee  to  pay  such 
necessary  operating  expenses  as  were 
incurred  in  earning  the  income  which 
the  mortgagee  has  received.  A  trans- 
feree of  such  claims  may  enforce 
them.    Burnham  v.  Bowen,  111  U.  S. 


776    (1884).     Although  by  the  terms 
of  the  mortgage,  on  default  of   pay- 
ment,  the   property   is   to   be   turned 
over     to     the     trustees,     and     after 
eighteen  months  is  to  vest  absolutely 
in  them,  and  although  the  court  de- 
creed  a   delivery   and   vesting   under 
this  clause,  yet  in  this  case  a  release 
of   the   right   of   redemption  was   ob- 
tained.   Graham  v.  Boston,  etc.  R.  R., 
118    U.    S.    161    (1886).     A   decree   of 
strict  foreclosure,  without  finding  the 
amount  due  and  without  giving  time 
to  redeem,  is  void.    Clark  v.  Reyburn, 
8  Wall.  318  (1868).    The  trustees  may 
file  a  bill  for  the  strict  foreclosure  of 
the    mortgage    whereby    the    trustees 
take   absolute   title.     A   bondholder's 
separate  suit  to  foreclose  and  sell  will 
be  stayed.     Stern  v.  Wisconsin  Cent. 
R.  R.,  1  Fed.  Rep.  555  (1880).    Under 
the  Vermont  statutes,  where  the  rail- 
road  is   foreclosed    (apparently   by   a 
strict  foreclosure),  and  is  being  ope- 
rated by  a  corporation  formed  by  the 
bondholders,    other    bondholders    are 
tenants    in   common    of   the    railroad 
with  such  corporation,  and  may  sue 
for  their  proportionate  share  of  the 
income,  although  the  corporation  sets 
up  that  there  is  a  receivership  of  the 
property  in   a  proceeding  in  a   state 
court.     Brooks  t\  Vermont,  etc.  R.  R., 
22  Fed.  Rep.  211   (1884).     Strict  fore- 
closure is  not  favored  by  the  courts, 
because    it   cuts   off    all    second,   etc., 
mortgagees,  and  makes  the  first  mort- 
gagees tenants  in  common.     Foreclos- 
ure and  sale  may  be  ordered   under 
the  general  prayer  for  relief,  although 
strict  foreclosure  is  asked  for.     Sage 
V.  Central  R.  R.,  99  U.  S.  334   (1878). 
A  strict  foreclosure  was  made  and  de- 
creed by  the  court  in  Ellis  v.  Boston, 
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In  Connecticut  strict  foreclosure  seems  still  to  be  the  usual  mode 
of  realizing  upon  railroad  mortgages.^  The  statutes  of  many  of  the 
states  now  forbid  a  strict  foreclosure.  In  other  states  such  a  fore- 
closure is  regulated  by  statute,  and  the  procedure  is  made  some- 
what similar  to  a  foreclosure  by  advertisement  and  sale.^ 

The  chief  danger,  however,  of  a  strict  foreclosure  is  in  taking 


etc.  R.  R.,  107  Mass.  1,  18  (1871), 
and  a  receiver  appointed  pending  the 
suit  for  such  foreclosure.  In  Duncan 
r.  Mobile,  etc.  R.  R.,  3  Woods,  597 
(1879);  s.  c,  8  Fed.  Cas.  25,  Mr.  Jus- 
tice Bradley  said:  "A  strict  foreclos- 
ure may  be  attended  with  difficulties 
in  those  states  where  a  mortgage  is 
a  mere  security  and  does  not  give  a 


its  assigns  cannot  attack  the  mortgage 
on  the  ground  that  it  was  not  properly 
sealed.  This  was  a  case  in  which 
the  trustee  took  possession  and  still 
retained  it,  the  court  having  put  them 
in  possession  by  a  decree.  Such  was 
the  mode  of  foreclosure.  The  trus- 
tees, after  several  years,  then  filed  a 
bill   to  have  the   title  declared   valid 


legal  title,  besides  which  it  places  the    and  to  have  the  property  sold  for  the 


property  in  the  hands  of  a  vast  num- 
ber of  beneficiaries  whose  consent  may 
be  very  difficult  to  obtain  in  perfect- 
ing a  new  organization  for  conducting 
the  business."  Where  a  lien  holder 
acquires  the  legal  title  to  a  railroad 


benefit  of  the  bondholders.  The  court 
sustained  the  bill.  Haven  v.  Grand 
Junction,  etc.  Co.,  94  Mass.  337 
(1866).  In  Kennebec,  etc.  R.  R.  v. 
Portland,  etc.  R.  R.,  59  Me.  9  (1871), 
the  trustees  had  made  a  strict  fore- 


he  may  maintain  a  bill  for  strict  fore-    closure,  i.  e.,  had  taken  the  road  them- 


closure  to  cut  off  the  equities  and 
the  right  of  junior  encumbrances  to 
redeem.  Crouch  v.  Dakota,  etc.  R.  R., 
18  S.  D.  540   (1904). 

1  In  Gates  v.  Boston,  etc.  R.  R.,  53 
Conn.  333,  344  (1885),  the  court  said: 
"In   this   state,    irrespective   of   legis- 


selves  for  the  bondholders  by  giving 
public  notice  of  intent  so  to  do  in 
accordance  with  the  statutes,  and  pub- 
lishing the  same,  and  recording  a  copy 
of  the  notice  as  required  by  statute. 
Three  years'  possession  after  this 
vested  the  title  absolutely  in  the  trus- 


lative  or  judicial  authority  in  the  spe-  tees.  The  court  held  that  the  fore- 
cial  instance,  the  effect  of  a  foreclos-  closure  was  good.  In  this  case  a  clear 
ure  is  to  vest  absolutely  the  property  statement  is  made  of  the  various 
of  the  mortgagor  in  the  mortgagee,  modes  of  foreclosing  mortgages,  show- 
It  simply  cuts  off  the  right  of  redemp-  ing  that,  in  those  states  where  equity 
tion   existing   in  the   mortgagor,   and  jurisdiction    is    entirely    statutory,    a 


thereafter  the  mortgagee  stands,  with 
reference  to  the  mortgaged  property, 
in  the  same  relation  as  did  the  mort- 
gagor. He  has  the  title  of  the  former 
owner  of  the  equity  and  nothing 
more.  He  holds  the  property  subject 
to  all  charges,  duties,  pledges,  and 
equities  existing  prior  to  the  execu- 
tion of  the  mortgage  deed.    We  have 


foreclosure  in  a  court  of  equity  was 
not  allowed  at  an  early  day.  The 
only  modes  of  foreclosure  were  "by 
entry,  by  consent,  by  suit  at  law,  by 
entry  before  witnesses,  and  by  ad- 
vertisement in  a  newspaper."  The 
mode  of  foreclosure  sanctioned  in  Ken- 
nebec, etc.  R.  R.  V.  Portland,  etc.  R. 
R.,    59    Me.    9    (1S71),    is   binding   on 


not  adopted  the  practice  of  selling  the    the  federal  court  in  a  case  involving 
property  upon  foreclosure."  the  same  facts.     A  reorganized  com- 

2  After  a  decree  of  foreclosure  and    pany  is  not  liable  on  the  contracts  of 
the  expiration  of  the  three  years  in    the   old    comi)any.      Sullivan    r.    Port- 
which   to   redeem,   the  mortgagor   or    laud,  etc.  R.  R.,  94  U.  S.  806  (1876). 
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possession  of  the  property.     The  trustee,  generally,  dare  not  do  so. 
The  property  being  a  losing  one,  the  trustee  is  unwilling  to  take 
the  risks  of  operating  the  road.     He  is  liable  personally  for  any 
deficiency  in  operating  it,^    and  this  frequently  is  a  serious  risk. 
Consequently  he  generally  refuses  to  take  possession,  even  though 
requested  to  do  so  by  the  bondholders.-     It  has  been  held,  however, 
that  a  court  may  compel  him  to  take  possession.=^     If  the  trustee  de- 
sires to  take  possession  he  may  file  a  bill  in  equity  for  specific  per- 
formance, and  in  this  way  obtain  possession.*     The  question  of  who 
is  entitled  to  the  earnings  and  income  after  the  trustee  demands 
possession  is  considered  elsewhere.^     Persons   advancing  money  to 
keep  a  street  railway  in  operation,  and  for  taxes,  after  it  has  become 
insolvent,   have  no  preference   over  the  mortgage,   the   trustee  not 
having  taken  possession,  and  there  having  been  no  diversion  of  in- 
come to  the  bondholders,  but  money  so  advanced  at  the  request  of  the 
trustee  after  the  trustee  takes  possession  may  have  priority  over  the 

mortgage.® 

A  deed  by  the  trustee  of  a  mortgage  reciting  a  foreclosure  decree 
is  not  limited  in  its  operation  to  the  authority  conferred  by  the  decree, 
but  passes  the  title  of  the  trustee  to  the  land  which  it  purports  to  con- 
vey."^ Where  the  trustees  have  acquired  title  by  foreclosure,  they 
mav  make  a  lease  of  the  railroad,  provided  the  lease  is  a  reasonable 
and  desirable  one.^     While  in  possession  they  must  build  fences,  the 

1  See  notes  below.  Scott  v.   Clinton,   etc.   R.   R.,   6   Biss. 

2  In  Poland  v.  Lamoille,  etc.  R.  R.,  529  (187G);  s.  c,  21  Fed.  Cas.  820, 
52  Vt.  144  (1879),  the  trustees  re-  the  trustees  were  put  in  possession 
fused  to  take  possession  because,  as  of  the  property  by  the  state  court 
they  said,  they  regarded  it  "as  simply  pending  the  foreclosure.  The  case 
impossible  for  them  so  to  do  without  was  removed  to  the  federal  court,  and 
the  greatest  peril  of  pecuniary  loss  the  latter  court  sustained  the  order 
and  ruin  to  themselves."  placing  the  trustees  in  possession. 

3  A    bondholder    may,    upon    a    de-  4  See  §  822,  supra. 
fault,  compel  the  trustees  to  take  pos-  5  See  §  853,  infra. 

session,  although  thereby  "a  great  6  Mersick  v.  Hartford,  etc.  Co.,  76 
burden  of  labor  and  a  great  responsi-  Conn.  11  (1903).  See  §  860,  infra. 
bility,  moral  and  financial,  will  be  im-  7  Chesapeake,  etc.  Ry.  v.  Washing- 
posed' on  the  defendants,  in  that  they  ton  R.  R.,  199  U.  S.  247  (1905). 
will  be  personally  liable  for  all  in-  s  Sturges  v.  Knapp,  31  Vt.  1,  59 
juries  done  and  debts  incurred  to  (1S58),  where  the  court  passed  upon 
others  in  managing  the  property."  the  reasonableness  of  the  various  pro- 
First  Nat.  Ins.  Co.  v.  Salisbury,  130  visions  of  the  lease.  An  injunction 
Mass.  303  (1881).  After  default  a  bond-  against  the  lease  having  been  granted 
holder  may  file  a  bill  to  compel  the  in  a  bondholder's  suit  to  set  aside 
tru.stees  to  take  possession.  The  court  this  lease  made  by  the  trustee,  and 
will  order  him  so  to  do,  or  will  ap-  the  suit  having  failed  (31  Vt.  1),  a 
point  a  receiver  in  his  place.  Wilmer  bond  for  $30,000  which  was  given 
V.  Atlanta,  etc.  R.  R.,  2  Woods,  409  by  the  bondholder  may  be  enforced, 
(1874);    s.   c,   30    Fed.   Cas.    73.     In  and  the  trustee  is  entitled  to  damages 
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same  as  required  by  statute  from  the  company.^  Trustees  in  posses- 
sion take  the  phice  practically  of  the  corporation.  Tliey  are 
liable  for  accidents  and  loss  of  freight,  and  occupy  a  dan- 
gerous position,  unless  the  property  is  abundantly  able  to  meet 
the   liabilities  arising  out  of  the  operation.-      Where    the   trustees 


to  the  extent  of  rent  lost  during  the 
suit,  less  the  portion  that  would  go 
to  the  complainant  bondholders.  Stur- 
ges  V.  Knapp,  36  Vt.  439  (1863).  But 
no  damages  were  allowed  for  counsel 
fees.  Sturges  v.  Knapp,  33  Vt.  486 
(1860).  See  also  Knapp  r.  Railroad 
Co.,  20  Wall.  117  (1873),  holding  that, 
after  a  strict  foreclosure,  the  trustees 
still  continue  to  represent  all  the 
bondholders.  It  is  true  that  after 
strict  foreclosure  confirmed  by  bill  the 
trustees  will  still  hold  the  property 
as  trustees,  nevertheless  they  will  then 
hold  it  absolutely  as  trustees  for  the 
bondholders.  Hall  r.  Sullivan  R.  R., 
11  Fed.  Cas.  257  (1857).  The  trustee 
cannot  lease  the  railroad  to  another 
company  in  which  he  is  interested. 
Ashuelot  R.  R.  v.  Elliott,  57  N.  H.  397 
(1874);  s.  c,  58  N.  H.  451.  Where 
in  a  foreclosure  suit  and  before  sale 
the  corporation  and  the  bondholders 
agree  to  rent  the  railroad  to  another 
company,  and  do  so  rent  it  at  a  rental 
which  meets  the  interest,  but  leaves 
nothing  for  the  unsecured  creditors, 
the  latter  may  have  the  railroad  sub- 
jected to  the  payment  of  their  debts. 
Farmers',  etc.  T.  Co.  v.  Missouri,  etc. 
Ry.,  21  Fed.  Rep.  264  (1884).  If  the 
security  is  ample  it  has  been  held  that 
the  court  may  authorize  a  lea^e  with- 
out a  foreclosure.  Bardstown,  etc.  R. 
R.  V.  Metcalfe,  4  Mete.  (Ky.)  199 
(1862).  See  also  §  838,  mfra,  concern- 
ing defaults  for  the  purpose  of  paying 
off  the  debt.  The  court  has  no  power, 
even  upon  the  application  of  the  trus- 
tees who  are  in  possession  of  the  road, 
to  allow  them  to  pay  a  floating  debt 
out  of  the  income,  where  the  bond- 
holders do  not  expressly  assent  there- 
to. Ashuelot  R.  R.  r.  Elliott,  57  N.  H. 
397  (1874). 

1  The  trustees  in  possession  under 


the  mortgage  may  be  compelled  by 
specific  performance  to  build  fences, 
the  same  as  the  company  itself  might 
be  compelled.  Jones  v.  Seligman,  81 
N.  Y.  190  (1880). 

2  Trustees  in  possession  are  liable 
in  damages  for  any  accident  that 
occurs  on  the  road,  the  same  as  the 
company  itself  would  be  liable  if  it 
were  still  operating  the  road.  Daniels 
V.  Hart,  118  Mass.  543  (1875).  In 
Maine,  by  statute,  this  liability  is  lim- 
ited to  the  extent  of  the  moneys  held 
by  the  trustees  as  trustees.  Stratton 
V.  European,  etc.  Ry.,  74  Me.  422 
(1883).  The  bondholders  are  not  lia- 
ble. The  trustees  are  not  their  agents. 
Stratton  r.  European,  etc.  Ry.,  74  Me. 
422  (1883).  Where  a  new  corpora- 
tion purchases  the  railroad  from  the 
trustees  who  have  foreclosed  it,  the 
new  company  is  liable  in  damages  for 
accidents  during  the  time  that  the 
trustees  were  operating  the  road,  the 
same  as  where  receivers  are  operating 
a  road.  Stratton  v.  European,  etc.  Ry., 
76  Me.  269  (1884).  Where  the  trus- 
tees have  obtained  foreclosure  in  the 
New  York  courts  and  have  purchased 
the  road  for  the  benefit  of  the  bond- 
holders and  are  operating  it,  they 
are  liable  for  loss  of  freight.  Barter 
V.  Wheeler,  49  N.  H.  9  (1869).  Neither 
the  company  nor  the  trustees  in  pos- 
session are  liable  for  rental  on  a  spur 
of  track,  which  by  license  is  made 
to  certain  mills,  and  which  is  used 
for  loading,  etc.  Central  Mills  Co. 
V.  Hart,  124  Mass.  123  (1878).  The 
corporation  itself  is  liable  for  the  acts 
of  the  trustees  in  possession.  Grand 
Tower,  etc.  Co.  r.  Ullman,  89  111.  244 
(1878).  Compare,  on  this  subject, 
§  875,  ijifra.  If  the  trustees  continue 
to  use  the  company's  name  in  the  busi- 
ness, a  judgment  against  the  company 
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of  a  mortgage  have  power  to  put  in  an  agent  to  carry  on  the  busi- 
ness, and  do  so,  they  are  liable  for  his  debts.^  A  purchase  by  the 
trustee  himself  at  the  sale  is  voidable  and  not  void,  and  where  the 
purchaser  is  a  corporation  in  which  the  trustee  is  a  director,  the  sale 
will  not  be  disturbed  if  the  price  paid  was  a  fair  one,  even  though 
the  sale  was  under  the  power  of  sale  without  a  foreclosure^  and 
even  though  the  purchaser  was  a  creditor  secured  by  the  mortgage. 
Moreover,  in  order  to  set  aside  such  a  claim  some  injury  to  the 
mortgagor  must  be  sho^^^l.^ 

§  824.  Sale  of  the  mortgaged  property  by  the  trustee  under  the 
poiver  of  sale  upon  a  default. — The  usual  mortgage  of  a  corpora- 
tion contains  a  provision  that  upon  default  in  any  of  the  condi- 
tions the  trustee  may  proceed  to  sell  the  property  at  public  sale 
after  a  specified  notice  and  advertisement  thereof  have  been  made. 
This  power  of  sale  is  an  old  mode  of  foreclosure,  and  was  formerly 
quite  common.  In  most  of  the  states  the  mode  of  sale  in  such  cases 
is  regulated  by  statute.  The  remedy  is  a  summary  one,  inasmuch 
as  no  suit  in  equity  is  involved.  It  is,  however,  a  harsh  remedy 
and  is  not  particularly  favored  by  the  courts.  The  various  equities 
of  creditors  cannot  be  adjusted  in  such  a  foreclosure,  as  they  may 
be  in  a  suit  in  equity  to  foreclose.     Strict  compliance  with  the  pro- 


for  damages  for  an  injury  done  while 
the  trustees  are  in  possession  may  be 
enforced  against  the  property  in  the 
trustees'  possession.  Wilkinson  v. 
Fleming,  30  111.  353  (1863).  The  trus- 
tees are  liable  for  injuries  to  passen- 
gers the  same  as  the  company  would 
have  been  if  in  possession.  Sprague 
r.  Smith,  29  Vt.  421  (1857);  Lam- 
phear  v.  Buckingham,  33  Conn.  237 
(1866);  Ballou  r.  Farnum,  91  Mass. 
47  (1864);  Rogers  v.  Wheeler,  43  N. 
Y.  598  (1871),  where  the  trustees 
were  operating  the  road  after  sale. 
V/here  the  trustees  take  possession  of 
the  road  and  operate  the  same  and 
afterwards  foreclose  and  buy  the 
same,  a  claim  for  freight  earned  while 
they  are  operating  it  cannot  be  off- 
set by  a  note  against  the  company 
coming  due  after  the  trustees  took 
possession.  Murray  r.  Deyo,  10  Hun, 
3  (1877).  Creditors  who  by  compro- 
mise are  made  directors  cannot  be 
held  liable  as  partners  in  the  running 
of  the  road.     Beeson  v.  Lang,  85  Pa. 


St.  197  (1877).  A  railroad  is  liable 
for  torts  although  it  has  turned  over 
the  road  to  mortgage  trustees.  Naglee 
V.  Alexandria,  etc.  R.  R.,  83  Va.  707 
(1887).  As  to  the  liability  of  a  new 
company  for  the  debts  of  a  receiver  of 
the  old  company,  see  §  890,  infra. 

1  Gaskill  V.  Gosling,  [1896]  1  Q.  B. 
669.  Where  a  mortgage  gives  the  trus- 
tees power  to  appoint  a  receiver  to 
carry  on  the  business  of  the  company 
as  an  agent  and  the  trustees  do  so, 
they  are  not  liable  for  the  debts  of  the 
receiver  after  winding-up  proceedings 
against  the  company  have  been  com- 
menced. Gosling  V.  Gaskell,  etc., 
[1897]  A.  C.  575. 

2  Copsey  t'.  Sacramento  Bank,  133 
Cal.  659,  663  (1901).  Where  the  trus- 
tee sells  under  the  power  of  sale  and 
buys  the  property  himself,  he  having 
purchased  the  debt  secured  by  a  trust 
mortgage,  the  person  owning  the  debt 
and  who  knew  nothing  about  the  sale 
may  have  the  sale  set  aside.  Cheney 
r.  Murto,  17  Colo.  App.  149   (1902). 
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visions  of  the  mortgage  and  of  the  statute  is  required  where  sale  is 
made  under  the  power  of  sale,  and  irregularities  which  are  cured 
by  a  decree  in  a  suit  for  foreclosure  may  be  fatal  to  a  sale  under 
this  power  of  sale.  Hence  it  is  unusual  to  foreclose  a  corporate 
mortgage  by  a  sale  under  the  power  of  sale  and  without  a  suit  in 
equity.  Various  decisions  on  this  subject  are  given  in  the  notes 
below.^     A  sale  under  a  power  of  sale  is  good  where  the  first  pub- 


1  The  sale  of  mortgaged  property 
under  a  power  of  sale  must  comply 
strictly  with  the  statute  or  mortgage 
provisions.  Shillaber  v.  Robinson,  97 
U.  S.  6S  (1S77).  A  trustee's  sale  of 
property  under  a  deed  of  trust  is  valid 
though  the  price  was  very  small,  and 
though  the  cestui  que  trust,  a  corpora- 
tion, purchased.  Clark  r.  Trust  Co., 
100  U.  S.  149  (1879).  If  a  sale  is 
made  by  the  trustee  without  judicial 
proceedings  at  substantially  the  hour 
as  advertised,  this  is  sufficient,  no 
obj-ection  to  the  delay  having  been 
made  at  the  time.  Etna,  etc.  Co.  r. 
Marting,  etc.  Co.,  127  Fed.  Rep.  32 
(1904).  A  sale  by  the  trustee  with- 
out a  notice  from  the  bondholders,  as 
required  by  the  terms  of  the  mort- 
gage, is  illegal.  Equitable  Trust  Co. 
V.  Fisher,  106  111.  189  (1883).  The 
trustee  should  not  sell  under  his  power 
of  sale  if  there  is  any  doubt  as  to  the 
priority  of  liens.  That  question  should 
be  settled  first.  Washington,  etc.  R. 
R.  V.  Alexandria,  etc.  R.  R.,  19  Graft. 
(Va.)  592,  616  (1870).  The  trustee 
may,  under  this  provision,  file  a  bill 
for  specific  performance  and  to  be 
put  in  possession.  The  court  will  put 
him  in  possession  as  receiver  and 
will  order  him  to  sell  the  property  if 
the  interests  of  the  parties  call  for 
a  sale.  McLane  v.  Placerville,  etc. 
R.  R.,  66  Cal.  606  (1885),  holding  that 
such  sale  may  be  ordered  although 
the  principal  is  not  due  and  sale  is 
not  authorized  for  non-payment  of  the 
interest.  If  the  statutes  of  the  sttate 
prohibit  any  proceedings  by  the  mort- 
gage except  by  suit  for  foreclosure  in 
equity,  a  sale  by  the  trustees  under 
the  power  of  sale  is  illegal,  and  the 

2S 


corporation  may  make  them  account 
for  the  property.  But  it  must  offer  to 
redeem,  and  long  delay  may  be  fatal. 
Its  stockholders  must  do  the  same  if 
they  sue,  and  must  allege  a  request 
to  the  corporation  to  sue.  Samuel  v. 
Holladay,  1  Woolw.  400  (1869);  s.  c, 
21  Fed.  Cas.  306.  A  sale  by  the  trus- 
tee as  provided  for  by  the  trust  deed 
is  the  proper  remedy  where  the  prop- 
erty runs  into  different  states.  The 
statutes  of  any  state  in  relation  to 
foreclosure  by  advertisement  may  be 
complied  with  at  the  same  time. 
Farmers'  L.  &  T.  Co.  i\  Bankers,  etc. 
Tel.  Co.,  44  Hun,  400  (1887).  A  sale 
by  the  trustee  under  the  express  power 
of  sale  may  be  subject  to  the  mort- 
gagor's right  to  redeem.  Chicago,  etc. 
R.  R.  V.  Fosdick,  106  U.  S.  47  (1882). 
It  would  seem  that  a  bona  fide  pur- 
chaser at  a  trustee's  sale  under  the 
power  of  sale  is  not  bound  to  investi- 
gate whether  the  debt  has  been  paid 
or  not.  But  a  purchaser  chargeable 
with  knowledge  of  that  fact  is  not 
protected.  Chicago,  etc.  R.  R.  r.  Ken- 
nedy, 70  111.  350  (1873).  Where  a 
statute  authorizes  bonds  and  gives 
them  a  lien  on  the  company's  prop- 
erty, the  lien  is  held  to  have  been 
satisfied  by  a  sale  after  notice  by  the 
trustee  of  a  mortgage  given  subse- 
quent to  secure  said  bonds.  Bruns- 
wick, etc.  R.  R.  V.  Hughes,  52  Ga.  557 
(1874).  In  Collins  v.  Central  Bank, 
1  Ga.  435  (1846),  such  a  lien  was  up- 
held, no  foreclosure  having  been  made. 
Under  a  power  of  sale  contained  in 
a  mortgage,  a  sale  at  public  auction 
by  the  trustee  may  be  made.  Al- 
though the  advertisement  of  sale  re- 
quires  a   cash   payment  of  one-third, 
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lication  is  more  than  thirty  clays  before  tlie  sale,  the  mortgage  it- 
self providing  for  thirty  days'  notice  of  the  sale.  A  description 
of  the  property  in  the  language  used  in  the  mortgage  is  sufficient.^ 

The  raortgage  may  provide  for  any  mode  of  sale,  even  without 
notice,  unless  the  statutes  of  the  state  prescribe  otherwise.-     Some- 


yet  the  mortgagee  after  the  sale  may- 
give  credit  for  the  whole  if  the  mort- 
gagor does  not  object.  The  mortgagee 
so  selling  acts  as  a  trustee  for  all 
creditors,  and  is  not  held  liable  for 
errors  of  judgment  and  discretion. 
Markey  v.  Langley,  92  U.  S.  142 
(1875).  A  court  of  equity  may  order 
the  trustee  to  sell  under  the  power  of 
sale  and  to  bring  the  proceeds  into 
court  for  distribution.  Railroad  Co. 
V.  Bradleys,  7  Wall.  575  (1868).  Sales 
and  conveyances  of  parts  of  the  mort- 
gaged property  by  the  trustees  of  the 
mortgages  were  upheld  in  Claflin  v. 
South  Carolina  R.  R.,  8  Fed.  Rep.  118, 
138  (1880).  Concerning  the  reasons 
why  sales  under  the  power  of  sale 
are  not  often  made,  see  also  Jones, 
Corp.  Bonds,  §  29.  A  mortgage  on 
land  in  Colorado  may  provide  for  a 
sale  in  New  York  upon  default.  In 
such  a  case  the  sale  in  New  York 
need  not  conform  with  the  statutes 
of  New  York  in  reference  to  such  sales 
of  real  estate  located  in  New  York, 
Carpenter  v.  Black  Hawk  etc.  Co.,  65 
N.  Y.  43  (1875).  The  sale  under  the 
statute  extinguishes  the  rights  of  a 
second  mortgagee.  Searles  v.  Jackson- 
ville, etc.  R.  R.,  2  Woods,  621  (1873)  ; 
s.  c,  21  Fed.  Cas.  929.  In  Maryland, 
by  statute,  where  the  property  is  sold 
under  power  of  sale  a  mortgagee  must 
give  a  bond  to  the  state  to  abide  any 
order  which  a  court  of  equity  may 
make  concerning  such  sale.  Erb  v. 
Grimes,  94  Md.  92   (1901). 

1  Bell  Silver,  etc.  Co.  v.  First  Nat. 
Bank,  15C  U.  S.  470  (1895).  A  statute 
declaring  that  a  mortgage  shall  not 
be  such  a  conveyance  as  to  enable  the 
owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property  without  a 
foreclosure  and  sale  does  not  prevent 


the  mortgage  providing  for  a  sale  by 
advertisement  and  such  a  sale  may 
be  made.  When  such  "a  sale  is  made 
of  the  interest  of  the  mortgagor,  his 
right  is  wholly  divested,  embracing 
his  equity  of  redemption."  Compli- 
ance with  all  the  essential  require- 
ments is  sufficient.  Bell  Silver,  etc. 
Co.  V.  First  Nat.  Bank,  156  U.  S.  470 
(1895). 

2  Unless  a  statute  prohibits  it,  the 
parties  to  a  mortgage  may  agree  to 
any  method  of  sale,  even  without  no- 
tice, and  may  so  agree  as  to  that 
part  of  the  property  which  is  situated 
in  other  states.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  44  Hun,  400 
(1887).  A  sale  without  notice  under 
a  mortgage  authorizing  a  sale  upon 
sixty  days'  publication  of  notice,  is 
void.  Bigler  r.  Waller,  14  Wall.  297 
(1871).  As  a  matter  of  fact,  how- 
ever, the  statutes  of  the  state  gen- 
erally do  regulate  the  mode  of  selling 
under  such  a  power  and  in  that  case 
the  statute,  of  course,  must  be  strictly 
followed.  Where  the  mortgage  pro- 
vides for  the  trustee  taking  possession 
after  default  and  sixty  days'  notice 
of  the  intent  to  take  possession,  and 
for  authority  to  sell  after  sixty  days' 
publication,  the  two  periods  are  suc- 
cessive, and  one  hundred  and  twenty 
days  in  all  are  required,  Macon,  etc. 
R.  R.  V.  Georgia,  etc.  R.  R.,  63  Ga. 
103  (1879).  Under  a  provision  that 
the  trustees  may  take  possession,  and 
that  they  may  sell  at  their  option, 
"they  may  enter  and  afterwards  de- 
cline to  sell,  or  they  may  both  enter 
and  sell,  when  the  conditions  as  to 
default,  application,  notice,  and  per- 
sistence in  default  have  all  happened. 
The  income  arising  between  entry  and 
sale  they  are  of  course  to  use  for  the 
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times  it  provides  that  the  trustee  shall  take  possession  and  operate 
the  road,  or  take  possession  and  sell  the  property,  as  he  thinks 
best.^  All  these  provisions  relative  to  the  trustee's  entering  into 
possession  of  the  property  and  holding  it  or  selling  it  do  not  affect 
or  take  away  the  right  of  the  trustee  to  foreclose  the  mortgage 
whenever  there  is  a  default  in  the  pa^'ment  of  the  principal  or  in- 
terest. The  power  of  sale  is  an  additional  or  alternative  remedy. 
It  is  not  an  exclusive  remedy.  The  trustee  may  foreclose  the  same 
as  though  there  were  no  provisions  in  the  mortgage  for  the  trus- 
tee's selling  or  taking  possession.^    A  provision  that  the  only  method 

purposes   of  the  trust."     Macon,   etc.  mortgage    provides    that    the    trustee 

R.  R.  V.  Georgia,  etc.  R.  R.,  63  Ga.  103  shall    not    take    possession    until    six 

(1S79).  months  after  default,  yet  a  court  of 

1  Under  the  clause  authorizing  the  equity  may  in  a  foreclosure  suit  ap- 
mortgagee  to  take  possession  and  re-  point  a  receiver  before  the  six  months 
ceive  and  apply  the  income  to  the  expire.  Blanton  i\  Kentucky,  etc.  Co., 
debt,  the  mortgagee  may  take  posses-  120  Fed.  Rep.  318  (1902);  aff'd,  149 
sion  on  failure  to  pay  the  interest  by  Fed.  Rep.  31.  A  trustee  of  a  pledge 
reason  of  damage  to  the  mortgaged  of  stock  for  the  payment  of  interest 
canal  owned  by  the  mortgagor.  The  on  certificates  issued  by  the  corpora- 
mortgagor  cannot  insist  upon  a  sale,  tion  may  on  default  file  a  bill  in 
The  bondholders  may  incumber  the  equity  to  have  the  stock  sold,  even 
property  in  order  to  repair  it.  A  ma-  though  the  trust  agreement  provides 
jority  of  the  bondholders  rule.  State  for  another  remedy.  Land,  etc.  Co. 
V.  Brown,  73  Md.  484  (1891).  In  v.  Asphalt  Co.,  121  Fed.  Rep.  192 
Macon,  etc.  R.  R.  v.  Georgia,  etc.  R.  (1903).  Powers  of  sequestration  and 
R.,  63  Ga.  103  (1879),  the  trustee  was  sale  given  to  the  trustee  are  cumu- 
authorized  by  the  mortgage  to  take  lative  remedies  of  the  courts.  When 
possession  and  then  to  sell  or  not  to  a  bondholder,  on  refusal  of  the  trus- 
sell,  as  he  might  deem  best.  tee   to   act,   prosecutes  a  suit  in   his 

2  If  a  mortgage  contains  a  power  own  name  for  the  payment  of  overdue 
of  sale  by  advertisement  at  public  interest  by  the  foreclosure  of  the 
auction  for  cash  upon  the  request  of  mortgage,  he  is  restricted  to  the  usual 
the  holder  or  holders  of  seventy-five  remedies  of  the  court  appropriate  to 
per  cent,  in  amount  of  the  bonds  se-  the  purpose.  McFadden  v.  May's 
cured  thereby,  that  remedy  is  cumu-  Landing,  etc.  R.  R.,  49  N.  J.  Eq.  176 
lative,  and  the  restriction  does  not  (1891).  A  provision  that  the  trus- 
operate  upon  the  right  to  foreclose  by  tee  may  sell  after  notice  to  the  com- 
bill  in  equity,  especially  when  in  a  pany  does  not  require  notice  to  be 
separate  clause  it  is  provided  that  given  before  commencing  foreclosure 
nothing  in  the  mortgage  contained  suit.  Alabama,  etc.  Mfg.  Co.  v.  Rob- 
shall  be  held  or  construed  to  prevent  inson,  56  Fed.  Rep.  690  (1893).  The 
or  interfere  with  the  foreclosure  of  right  given  by  mortgage  to  take  pos- 
the  instrument  by  any  court  of  compe-  session  of  the  road,  or  to  sell  it,  does 
tent  jurisdiction.  Morgan's,  etc.  Co.  not  prevent  the  trustee's  foreclosing, 
r.  Texas,  etc.  Ry.,  137  U.  S.  172  and  asking  for  the  appointment  of  a 
(1890);  Central  T.  Co.  v.  Texas,  etc.  receiver  without  any  action  of  the 
Ry.,  23  Fed.  Rep.  846  (1885) ;  Farmers'  bondholders.  Phinizy  r.  Augusta,  etc. 
L.  &  T.  Co.  r.  Chicago,  etc.  Ry.,  27  R.  R.,  56  Fed.  Rep.  273  (1893).  The 
Fed.  Rep.  146  (1886).    Even  though  a  clause  authorizing  the  trustee  to  take 
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of  enforcing  a  mortgage  shall  be  by  a  public  sale  by  the  trustee  is 


possession  and  to  foreclose  by  a  sale    upon  such  bonds,  or  any  of  them,  at 

upon  the  request  of  one-third  in  value 

of  the  bondholders   is   a  cumulative, 

i.  e.,  an  additional,  remedy.    It  is  "not 

exclusive  of  the  rights  and  remedies 

given   by   the  law  to   mortgagees,   in 

ease    of    default    in    payment    of    the 

mortgage  debt  according  to  the  terms 

of  the  mortgage."     Dow  v.  Memphis, 

etc.  R.  R.,   20  Fed.   Rep.  260    (1884). 

The   power  given   by   a  mortgage   to 

the  trustees  to  sell   "if,  after   notice 

is  served  on  the  president  of  said  com- 


the  time  and  in  the  manner  provided 
for  payment  of  such  principal  or  in- 
terest," and  if  such  default  should 
continue  for  twelve  months,  then  the 
trustee  might  enter  into  and  take  pos- 
session of  the  road,  and  might  sell 
the  same  upon  giving  three  months' 
notice  of  the  time  and  place  of  sale. 
Another  provision  of  the  mortgage  au- 
thorized the  company  to  remain  in 
the  possession  of  the  road  until  some 
default   had    been   made   in   payment 


pany,  the  same  shall  remain  unpaid  .  of  the  principal  and  interest.  Held, 
for  six  months  after  such  default,"  that  the  provision  authorizing  the  en- 
does  not  prevent  foreclosure  by  suit  try  and  sale  by  the  trustee,  upon  the 
without  such  notice.  Robinson  v.  Ala-  expiration  of  twelve  months  after  the 
bama,  etc.  Mfg.  Co.,  48  Fed.  Rep.  12  default  of  the  company  in  paying  the 
(1891).  "The  insertion  of  a  power  principal  or  interest,  did  not  prevent 
of  sale  in  a  deed  of  mortgage  neither  the  trustee  from  at  once  bringing  an 
deprives  the  mortgagee  of  his  right  action  to  foreclose  the  mortgage,  to 
to  strict  foreclosure,  where  such  right  collect  any  instalment  of  interest  fall- 
would  otherwise  exist,  nor  prevents  a  ing  due  under'  the  terms  of  the  bonds 
court  of  equity  from  foreclosing  by  a  as  soon  as  default  was  made  in  its 
sale  made  under  its  direction  in  cases  payment.  A  provision  that  the  trus- 
where  it  finds  a  strict  foreclosure  is  tees,  after  default,  should  sell  the  prop- 
not  matter  of  absolute  right  on  the  erty   upon    the   request   of   a   certain 


part  of  the  mortgagee,  and  a  strict 
foreclosure  would  be  inequitable." 
Hall  V.  Sullivan  R.  R.,  11  Fed.  Cas. 
257  (1857).  The  mere  presence  of  a 
power  of  sale  contained  in  a  mort- 
gage does  not  exclude  other  modes  for 


number  of  bondholders  is  no  bar  to 
a  bondholder's  suit  on  his  bonds. 
Philadelphia,  etc.  R.  R.  i\  Johnson, 
54  Pa.  St.  127  (1867).  Although  the 
mortgage  provides  that  upon  default 
the  trustee,  upon  the  request  of  one- 


foreclosure   provided    by   law,   but   it    half   in   amount   of  the   bondholders, 


is  in  addition  to  them.  Farmers'  L. 
&  T.  Co.  r.  Bankers',  etc.  Tel.  Co.,  44 
Hun,  400  (1887).  In  Central  Trust 
Co.  V.  New  York,  etc.  R.  R.,  33  Hun, 
513  (1884),  the  defendant,  a  railroad 
company,  executed  a  mortgage  upon 
its  road  to  the  plaintiff  as  trustee,  to 


shall  take  possession  and  sell,  yet 
this  does  not  prevent  foreclosure,  and 
if  the  trustee  refuses  to  foreclose,  a 
bondholder  may  file  a  bill  to  compel 
him  to  take  possession  and  foreclose. 
The  trustee  may"  foreclose  without  a 
request,  although  there  can  be  a  sale 


secure   the  payment  of  bonds   issued  only  on  request.     First  Nat.  Ins.  Co. 

by  it.  'The  mortgage  provided,  among  v.   Salisbury,   130   Mass.    303    (1S81); 

other    things,    that    if    the    company  Alexander  ??.  Central  R.  R.,  3  Dill.  487 

should  make  default  in  the  payment  (1874);   s.  c,  1  Fed.  Cas.  363.     "The 

of   the   principal   moneys  secured   by  power  of  sale  in  a  mortgage  did  not 

the  bonds,   or   any   part  thereof,   "or  exclude   the   right   of    foreclosure   by 

in  the  due  and  punctual  payment  of  judicial    proceedings.      It   was   but   a 

the  interest,  or  any  part  thereof,  from  cumulative   remedy."     Eaton,   etc.   R. 

time   to   time    accruing   and    payable  R.  v.   Hunt,   20   Ind.  457    (1863).     To 
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void  and  docs  not  prevent  a  suit  in  equity  to  foreclose.^  But  a  pro- 
vision in  a  mortgage  authorizing  trustees  to  sell  without  judicial 
proceedings  and  without  appraisement  is  valid,  and  no  request  of 
the  bondholders  need  be  had,  even  though  the  mortgage  authorized 
such  sale  upon  the  request  of  a  certain  proportion  of  the  bondholders 
or  without  such  request.^  The  bankru])tcy  court  may  enjoin  the 
mortgagee  of  an  insolvent  corporation,  which  has  passed  into  bank- 
ruptcy, from  selling  the  mortgaged  property,  under  the  power  of  sale 
given  by  the  mortgage.  The  trustee  in  bankruptcy  may  take  posses- 
sion of  the  property  or  refuse  to  do  so,  as  he  deems  best.^ 

Sometimes  there  is  a  very  decided  advantage  in  having  the  trustee 
sell  rather  than  foreclose,  inasmuch  as  a  foreclosure  and  receiver 
may  subject  the  property  to  claims  for  old  supplies,  labor,  etc.,  which 
the  court  may  require  to  be  paid  as  a  condition  of  the  receivership.'* 
In  Pennsylvania  at  an  early  day,  inasmuch  as  a  bill  in  equity  to 
foreclose  a  mortgage  Avould  not  lie,  the  court  Avould  compel  the 
trustee  to  sell  under  the  power  of  sale.^ 


same  effect,  Williamson  v.  New  Al- 
bany, etc.  R.  R.,  1  Biss.  198  (1857); 
s.  c,  30  Fed.  Cas.  12.  After  foreclos- 
ure by  suit,  the  power  of  sale  given 
by  the  mortgage  to  the  trustee  cannot 
be  exercised  to  cut  off  the  lien  of  a 
judgment  creditor.  Avery  &  Sons  v. 
Texas,  etc.  Agency,  62  S.  W.  Rep.  793 
(Tex.  1901).  The  right  given  by  the 
mortgage  to  the  trustee  to  take  pos- 
session and  sell  does  not  prevent  fore- 
closure. Louisville,  etc.  R.  R.  v. 
Schmidt,  52  S.  W.  Rep.  835  (Ky. 
1899). 

1  Reinhardt  v.  Interstate,  etc.  Co.,  C3 
Atl.  Rep.  1097  (N.  J.  1906).  See  also 
§  804,  supra. 

2  Etna,  etc.  Co.  v.  Marting,  etc.  Co., 
127  Fed.  Rep.  32    (1904). 

3  In  re  Jersey,  etc.  Co.,  138  Fed.  Rep. 
625   (1905). 

4  See  §  861,  infra.  Where  the  trus- 
tee sells  the  property  without  suit 
and  without  applying  for  a  receiver, 
preferential  claims  are  cut  off.  Louis- 
ville, etc.  R.  R.  V.  Memphis  Gaslight 
Co,  125  Fed.  Rep.  97  (1903),  holding 
also  that  the  principle,  that  earnings 
obtained  by  the  use  of  supplies  and 
ured  to  pay  interest  and  betterments 

28: 


may  be  repaid  out  of  the  money  re- 
alized on  a  foreclosure  sale,  does  not 
apply  to  a  gas  plant  and  certainly  does 
not  apply  where  the  trustees  sell  with- 
out suit  and  without  a  receiver,  and 
does  not  apply  where  a  bill  of  com- 
plaint filed  before  such  application 
does  not  set  forth  dates  and  amounts 
of  the  diversion  and  of  the  use  of  the 
coal  and  coke. 

5  The  trustee  of  the  mortgage,  being 
within  the  jurisdiction  of  the  court, 
may  be  authorized  and  compelled  to 
sell  whatever  interest  of  the  company 
will  pass  under  his  sale  made  in  ac- 
cordance with  the  power  of  sale  con- 
tained in  the  mortgage,  although  a 
part  of  the  road  is  in  another  state. 
The  bill  in  this  case  was  filed  by  the 
trustee  and  a  bondholder.  McElrath  v. 
Pittsburgh,  etc.  R.  R.,  55  Pa.  St.  189 
(1867) ;  s.  c,  68  Pa.  St.  37.  See  §  834. 
infra,  as  to  foreclosures  in  Pennsylva- 
nia. The  court  may  order  the  trustees 
to  exercise  the  power  of  sale  given  to 
them  by  the  mortgage.  Youngman  r. 
Elmira,  etc.  R.  R.,  65  Pa.  St.  278 
(1870).  Where  the  deed  in  trust 
makes  it  the  duty  of  the  trustees  upon 
default  to  take  possession  and  sell  the 
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Where  .there  are  two  or  more  trustees,  a  power  of  sale  cannot  be 
exercised  by  a  part  of  them.^ 

Under  certain  circumstances  a  trustee  may  purchase  at  the  fore- 
closure sale  for  the  benefit  of  the  bondholders.  A  reorganization 
of  the  company  may  also  be  brought  about  for  the  benefit  of  the 
bondholders.     These  questions,  however,  are  discussed  elsewhere." 


C.       EONDIIOLDEKS    SUITS  TO  FORECLOSE  AND  TO  PROTECT  OR  ENFORCE 

THEIR   RIGHTS. 

§  825.  Bondholders  may  bring  suit  to  foreclose  tvher'e  the  trustee 
declines  to  do  so  after  default. — This  is  a  well-established  principle 
of  law.  It  is  the  duty  of  the  trustee  to  foreclose  where  a  default 
has  taken  place.  If,  however,  he  refuses  to  do  so,  tlie  law  does  not 
require  the  bondholders  to  remove  the  trustee  or  file  a  bill  to  com- 
pel him  to  act,  but  the  law  allows  the  bondholder  himself  to  file  a 
bill  for  the  foreclosure  of  the  mortgage.^     Where  the  two  trustees  of 


road,  and  they  decline  so  to  do,  tlie 
court  will  appoint  a  receiver.  Wilmer 
V.  Atlanta,  etc.  Ry.,  2  Woods,  409 
(1S74);  s.  c,  30  Fed.  Cas.  73. 

1  Pennsylvania  Co.   r.   Bauerle,   143 
111.  459    (1892). 

2  See  ch.  LII,  infra. 

3  If  the  trustee  declines  to  foreclose, 
a  bondholder  may  do  so  and  make  him 
a  party  defendant.  Hotel  Co.  v.  Wade, 
97  U.  S.  13  (1877).  If  the  trustee 
"neglects  or  refuses  to  move,  any 
bondholder  may  proceed,  by  bill  filed 
in  behalf  of  himself  and  the  other 
members  of  the  class  of  creditors  to 
which  he  belongs,  to  compel  a  sale  of 
the  mortgaged  premises,  a  removal  of 
the  trustee,  or  such  other  relief  as 
may  be  appropriate."  Commonwealth 
V.  Susquehanna,  etc.  R.  R.,  122  Pa.  St. 
306  (1888).  The  holder  of  an  unpaid 
coupon  may  foreclose  after  a  request 
to  the  trustee  to  foreclose  and  the  fail- 
ure of  the  latter  to  do  so.  No  offer  of 
indemnity  to  the  trustee  is  necessary 
if  the  trustee  does  not  demand  the 
same.  The  name  of  the  owners  of 
the  bonds  need  not  be  set  forth  if  un- 
known to  the  plaintiff.  Citizens'  Bank 
r.  Los  Angeles,  etc.  Co.,  131  Cal.  187 
(1900).  Where  the  corporation  re- 
fuses to  pay   the  interest  on   certain 


bonds  on  the  ground  that  they  were 
issued  for  property  concerning  which 
misrepresentations  were  made,  tlie 
court  will  not  foreclose  the  mortgage 
at  the  instance  of  such  bondholder,  un- 
less the  bondliolder  first  brings  a  suit 
at  law  on  the  coupons  and  has  the 
question  of  fraud  determined.  Nashua, 
etc.  Bank  v.  Burlington,  etc.  Co.,  99 
Fed.  Rep.  14  (1900).  In  Campbell  v. 
Railroad  Co.,  1  Woods,  368  (1871); 
s.  c,  4  Fed.  Cas.  1178,  a  part  of  the 
bondholders  brought  suit  for  fore- 
closure, alleging  that  one  trustee  was 
in  Europe  and  the  other  refused  to 
act.  A  bondholder  may  sue  for  fore- 
closure, for  non-payment  of  interest 
when  the  mortgage  is  given  to  secure 
interest  as  well  as  principal.  Chicago, 
etc.  R.  R.  V.  Fosdick,  106  U.  S.  47,  68 
(1882).  Although  the  mortgage  pro- 
vides that  upon  default  tlie  trustee, 
upon  the  request  of  one-half  in  amount 
of  the  bondholders,  shall  take  posses- 
sion and  sell,  yet  this  does  not  pre- 
vent foreclosure,  and  if  the  trustee 
refuses  to  foreclose,  a  bondholder  may 
file  a  bill  to  compel  him  to  take  pos- 
session and  foreclose.  First  Nat.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303  (1881). 
Where  the  trustee  intends  to  sell  only 
such  part  of  the  railroad  as  is  within 
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a  mortgage  have  discretionary  power  to  foreclose,  and  tliey  disagree, 
a  bondholder  may  foreclose.^ 

A  bondholder  may  commence  foreclosure  before  there  is  any  de- 
fault in  interest,  where  there  is  a  default  in  the  payment  of  taxes 
and  the  company  is  insolvent.-  A  bondholder  may  bring  such  a  suit 
to  foreclose,  even  though  he  bought  his  bonds  for  that  express  pur- 
pose.^    The  holder  of  past-due  coupons  has  the  same  right  to  fore- 


one  state,  a  bondholder  may  file  a  bill 
to  compel  him  to  sell  the  whole  road 
at  one  time.  The  federal  court  has 
jurisdiction  over  the  entire  lino.  Ran- 
dolph r.  Wilmington,  etc.  R.  R.,  11 
Phila.  502  (U.  S.  C.  C.  1876);  s.  c, 
20  Fed.  Cas.  264.  See  also  Mercantile 
T.  Co.  V.  Lamoille,  etc.  R.  R.,  16 
Blatchf.  324  (1879) ;  s.  c,  17  Fed.  Cas. 
25;  Hackensack  Water  Co.  v.  De  Kay, 
36  N.  J.  Eq.  548  (1883).  If  the 
trustees  are  officers  of  the  company, 
and  hence  have  adverse  interests,  anj'' 
bondholder  may  file  a  bill  to  fore- 
close, making  the  trustees  parties  de- 
fendant. Webb  r.  Vermont,  etc.  R.  R., 
9  Fed.  Rep.  793;  s.  c,  20  Blatchf.  218 
(1881).  Where  the  trustees'  foreclos- 
ure is  collusive  and  brought  for  the 
purpose  of  paying  off  bonds  paying  a 
high  rate  of  interest,  a  bondholder 
may  stop  it  by  buying  all  bonds  which 
desire  the  foreclosure.  Tillinghast  v. 
Troy,  etc.  R.  R.,  48  Hun,  420  (1888); 
aff'd,  121  N.  Y.  649.  A  bondholder 
may  bring  suit  to  foreclose  where  the 
mortgage  was  made  to  the  individual, 
not  as  trustee,  but  as  an  individual, 
who  first  took  the  bonds,  and  a  re- 
quest to  sue  need  not  be  made  to  him. 
Mason  v.  York,  etc.  R.  R.,  52  Me.  82, 
107  (1861),  holding  also  that  all  the 
bondholders  need  not  be  joined.  If 
bonds  are  owned  by  two  or  more 
jointly,  one  of  them  cannot  bring  a 
bondholder's  suit  unless  the  other 
joint  owners  join.  Messchaert  v.  Ken- 
nedy, 4  McCrary,  133  (1882);  s.  c, 
13  Fed.  Rep.  242.  In  Galveston  R.  R., 
V.  Cowdrey,  11  Wall.  459  (1870),  fore- 
closure by  bondholders  was  sustained 
because  the  trustees  were  dead. 
Bonds  issued  in  Wisconsin  in  pledge 


for  a  debt  of  the  company,  witb  the 
stipulation  that  they  should  be  ac- 
counted for  for  at  least  seventy-five 
cents  on  the  dollar,  are  void  under 
the  statutes,  and  the  pledgor  cannot 
maintain  a  bill  in  equity  to  enforce 
their  lien  by  reason  of  the  bonds. 
Pfister  V.  Milwaukee  Electric  Ry.,  83 
Wis.  86  (1892).  A  bondholder  may 
join  in  his  suit  to  foreclose  a  cause  of 
action  in  which  he  claims  bonds  held 
by  others.  Hale  v.  Nashua,  etc.  R.  R., 
60  N.  H.  333  (1880).  Even  though  a 
mortgage  provides  that  a  suit  to  fore- 
close may  be  brought  by  the  trustee, 
yet  if  the  trustee  unreasonably  re- 
fuses to  foreclose,  a  bondholder  or  a 
cou'ponholder  may  maintain  a  suit. 
Schultze  V.  Van  Doren,  64  N.  J.  Eq. 
465    (1902). 

1  Farmers',  etc.  Co.  v.  Lake  Street, 
etc.  R.  R.,  Co.,  122  Fed.  Rep.  914 
(1903). 

2  The  trustees  were  made  defend- 
ants, and  a  request  to  them  to  fore- 
close was  alleged.  A  receiver  was  ap- 
pointed. Putnam  v.  Jacksonville,  etc. 
Ry.,  61  Fed.  Rep.  440  (1893).  An 
owner  of  five  bonds  may  file  a  bill 
alleging  the  inabilitj*  of  the  railroad 
to  pay  the  next  coupons  and  other 
pressing  debts,  the  dangers  of  attach- 
ments and  the  stoppage  of  business 
and  the  disruption  of  the  railroad,  and 
ask  for  and  obtain  a  receiver,  when 
it  is  clear  that  a  receivership  is  in- 
evitable. Brassey  v.  New  York,  etc.  R. 
R.,  19  Fed.  Rep.  663  (1884). 

3  A  bondholder's  foreclosure  is  valid, 
even  though  he  purchased  the  bonds 
at  the  instigation  of  certain  interests 
hostile  to  the  railroad,  and  even 
though  he  e.xpects  those  interests  to 
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close  that  a  bondholder  has.  In  fact,  it  usually  is  on  past-due  cou- 
pons that  the  suit  is  commenced.^  A  pledgee  of  bonds  may  bring  suit 
for  foreclosure  the  same  as  the  pledgor  might  do."  In  regard  to 
costs  and  disbursements,  one  person  suing  for  the  benefit  of  himself 
and  others  is  entitled  to  reimbursements  if  he  succeeds,  but  to  no 
contribution  if  he  fails  in  the  suit.^  The  right  of  bondholders  to 
appeal  from  the  decision  of  the  court  is  considered  elsewhere.* 

§  82G.  Such  a  suit,  however,  cannot  be  maintained  unless  the 
trustee  has  first  been  requested  to  bring  it— The  suit  is  for  the 
benefit  of  all  bondholders— Parties  'plaintiff  and  defendant  in  such 
a  suit. — The  proper  person  to  foreclose  is  the  trustee  to  whom  the 
deed  of  trust  runs.  Unless  he  refuses  or  neglects  to  perform  his 
duty,  his  cestuis  que  trust,  the  bondholders,  have  no  standing  in 
court.  Hence  the  bondholder  must  in  good  faith  place  the  matter 
before  the  trustee  and  ask  him  to  commence  suit.  If  the  trustee 
then  refuse  or  decline  to  do  so  the  bondholder  may  sue.  But  the 
bondholder  in  his  bill  of  complaint  must  allege  the  request  to  the 
trustee  and  the  refusal  or  neglect  of  the  trustee  to  act.^     A  bond- 


protect  liim  from  loss.  If  he  owns  the 
bonds  himself,  this  is  sufficient.  Mc- 
Fadden  v.  May's  Landing,  etc.  R.  R., 
49  N.  J.  Eq.  176  (1S91).  A  bond- 
holder may  foreclose  if  the  trustee 
refuses  to  do  so  after  default,  and 
it  is  immaterial  what  the  motive  of 
the  bondholder  is.  Louisville,  etc.  R. 
R.  V.  Schmidt,  52  S.  W.  Rep.  835  (Ky. 
1899).     See  also  §  736,  supra. 

1  See  §  836,  infra. 

2  Parties  holding  bonds  as  collateral 
security  may  foreclose,  the  same  as 
owners  of  bonds.  Chicago,  etc.  Land 
Co.  V.  Peck,  112  111.  408,  439  (1885); 
McCurdy's  Appeal,  65  Pa.  St.  290 
(1870);  Morton 't\  New  Orleans,  etc. 
Ry.,  79  Ala.  590  (1885);  Oilman  v. 
New  Orleans,  etc.  R.  R.,  72  Ala.  566 
(1882);  Jesup  v.  City  Bank,  14  Wis. 
331  (1861),  where  the  corporation 
itself  was  the  pledgor.  Where  the 
pledgees  of  bonds  join  with  the  trustee 
in  foreclosure,  the  pledgor  must  be 
joined.  Ackerson  v.  Lodi,  etc.  R.  R., 
28  N.  J.  Eq.  542   (1877). 

3Hobbs  r.   McLean,   117   U,  S.   567 
(1886).     See  also  §  879,  infra. 

4  See  S  849,  infra. 

5  Quoted  and  approved  in  Virginia, 


etc.  Co.  i\  Fisher,  104  Va.  121  (1905). 
Request  to  the  trustee  to  foreclose 
is  first  necessary.  General  Elec.  Co. 
V.  La  Grande,  etc.  Elec.  Co.,  87  Fed. 
Rep.  590  (1898).  A  request  to  the 
trustees  to  bring  suit  is  necessary, 
and  is  not  excused  by  the  fact  that  the 
trustees  are  joined  as  complainants 
with  the  complaining  bondholder. 
Consol,  etc.  Co.  v.  City  of  San  Diego, 
92  Fed-.  Rep.  759  (1899).  The  bond- 
holder must  allege  and  prove  a  re- 
quest to  the  trustee  to  bring  the  suit. 
Morgan  v.  Kansas,  etc.  Ry.,  15  Fed. 
Rep.  55  (1882).  The  case  of  Davies 
V.  New  York  Concert  Co.,  41  Hun,  492 
(1886),  was  the  ordinary  case  of  a 
foreclosure  suit  instituted  by  a  bond- 
holder upon  the  refusal  of  the  trustee 
to  institute  the  suit.  The  court,  how- 
ever, held  that  the  bondholder's  suit 
would  not  lie,  inasmuch  as  the  right 
to  foreclose  had  not  yet  accrued,  and 
inasmuch  as  the  request  to  the  trustee 
did  not  specifically  state  the  failure  of 
the  mortgagor  to  pay  taxes,  one  of  the 
grounds  upon  which  the  suit  for  fore- 
closure was  instituted.  In  Weetjen  r. 
Vibbard,  5  Hun,  265  (1875),  a  bond- 
holder's suit   to   restrain   two  of  the 
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Loldcr  may  foreclose  when  the  trustee  has  gone  abroad  and  is 
credibly  reported  to  be  insane.  It  is  not  necessary  to  prove  a  re- 
quest to  him  to  foreclose,  nor  is  it  necessary  to  have  a  new  trustee 
appointed.^  A  holder  of  mortgage  bonds  may  file  a  bill  for  fore- 
closure, without  such  request  to  the  trustee,  where  he  alleges  that 
the  trustee  has  committed  a  breach  of  trust  and  has  abandoned  the 
trust.^  WTiere  the  trustee  is  antagonistic,  being  interested  in  a 
second  mortgage,  a  bondholder  need  not  request  it  to  foreclose  before 
foreclosing  himself,  even  though  the  mortgage  provides  for  such  re- 
quest^ Such  a  suit  brought  by  a  bondholder  must  be  for  himself  and 
all  other  bondholders.^  A  suit,  however,  brought  by  a  bondholder  in 
behalf  of  himself  and  other  bondholders  who  may  choose  to  join  with 


three  trustees  from  a  breach  of  trust 
failed  because  no  request  to  bring  the 
suit  had  been  made  to  the  third  trus- 
tee. If  the  trustee  has  commenced  fore- 
closure, and  all  but  one  of  the  bond- 
holders propose  to  enter  a  decree 
avoiding  foreclosure  and  providing  for 
a  reorganization,  that  bondholder  may 
insist  upon  a  foreclosure,  but  he  can- 
not bring  a  separate  suit  for  that  pur- 
pose. Stern  v.  Wisconsin  Cent.  R.  R., 
1  Fed.  Rep.  555  (1880).  That  a  bond- 
holder may  foreclose  after  a  request  to 
the  trustee,  see  also  Wilmer  v.  Atlanta, 
etc.  R.  R.,  2  Woods,  409  (1875);  s.  c, 
30  Fed  Cas.  73;  Galveston  R.  R.  v. 
Cowdrey,  11  Wall.  459  (1870),  where 
the  trustees  were  dead  and  the  bond- 
holders sued;  Western  R.  R.  v.  Nolan, 
48  N.  Y.  513  (1872),  where  the  suit 
of  the  cestui  que  trust  to  set  aside  a 
tax  failed  because  no  request  to  the 
trustees  had  been  made  and  the  lat- 
ter had  not  been  made  co-defendants. 
Bondholders  may  foreclose  where  the 
trustee  has  become  the  assignee  of  all 
the  corporate  property,  and  hence  has 
interests  adverse  to  the  bondholders. 
American,  etc.  Co.  v.  Kentucky,  etc. 
Co.,  51  Fed.  Rep.  826  (1892).  A  single 
bondholder  may  foreclose  for  his  in- 
terest where  the  trustees  refuse  to 
proceed,  even  though  the  mortgage 
provides  that  the  trustees  shall  fore- 
close upon  the  request  of  a  majority 
of  the  bondholders  in  amount.  Beek- 
man  r.  Hudson,  etc.  Ry.,  35  Fed.  Rep. 
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3  (1888).  A  bondholder  may  fore- 
close if  a  mortgagee  unreasonably 
neglects  or  refuses  to  do  so.  A  pro- 
vision in  the  mortgage  that  no  pro- 
ceedings at  law  or  in  equity  shall  be 
taken  by  any  bondholder  secured 
thereby,  to  foreclose  the  equity  of  re- 
demption independently  of  the  trustee, 
until  after  the  refusal  of  the  trustee 
to  comply  with  a  requision  first  made 
upon  him  by  the  holders  of  a  certain 
percentage  of  the  bonds  secured  by 
such  mortgage,  is  reasonable  and 
valid.  Where  such  provision  exists,  a 
single  bondholder  cannot  commence 
suit  to  foreclose.  Seibert  r.  Min- 
neapolis, etc.  Ry.,  52  Minn.  148 
(1893);  s.  c,  58  Minn.  39.  Cf.  §804, 
supra.  No  request  need  be  made  to 
trustees  to  whom  property  has  been 
conveyed  for  the  benefit  of  creditors 
without  any  right  to  foreclose.  Tomp- 
kins Co.  V.  Catawba  Mills,  82  Fed. 
Rep.  780   (1897). 

1  Ettlinger  v.  Persian  Rug,  etc.  Co., 
142  N.  Y.   189    (1894). 

2  Bellcnap,  etc.  Bank  v.  Lamar,  etc. 
Co.,  28  Colo.  326  (1901) ;  s.  c,  28  Colo. 
344. 

3  Cochran  v.  Pittsburg,  etc.  R.  R. 
150  Fed.  Rep.  682  (1907). 

4  A  bondholder  who  forecloses  does 
so  for  the  benefit  of  all  the  bondhold- 
ers and  not  of  himself  alone.  Hacken- 
sack  Water  Co.  v.  De  Kay.  36  N.  J. 
Eq.  54S  (1SS3).  The  holder  of  any 
one  of  a  series  of  bonds  secured  by  a 
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him  does  not  make  the  judgment  binding  on  those  who  do  not  join.* 
WTiere  a  request  to  the  trustee  to  foreclose  with  indemnity  is  first  re- 
quired, a  bondholder  must  show  that  he  offered  indemnity,  or  that 
some  excuse  existed,  before  he  sues  for  foreclosure.^  It  is  not  neces- 
sary to  make  all  the  bondholders  parties  to  the  suit.^  The  other  bond- 
holders, however,  may  at  any  time,  upon  proper  application,  become 
parties  to  the  suit.'*  Where  a  bondholder  is  foreclosing,  an  offer  of  the 
defendant  to  pay  his  bonds  and  the  costs  to  date,  upon  the  assign- 
ment of  his  bonds  to  the  defendant,  should  be  made  to  the  owner  of 
the  bonds  and  not  to  the  attorney.^ 

Although  one  bondholder  brings  suit  to  foreclose  in  behalf  of  all 
bondholders,  yet  he  will  not  be  allowed  to  obtain  any  advantage  over 
them.  He  must  see  that  the  sale  is  conducted  fairly  and  that  all  are 
treated  alike.^  Where  a  bondholder  forecloses,  and  by  collusion  buys 
in  the  property  at  an  inadequate  price,  he  may  be  held  liable  for  the 
value  of  the  property.'^ 

The  trustee  himself  is  a  necessary  party  defendant.  Otherwise  the 
trustee  might  bring  another  suit  and  the  first  suit  be  of  no  avail. 


mortgage  made  to  trustees  may,  on 
refusal  of  the  trustees  so  to  do,  main- 
tain a  suit  for  the  foreclosure  of  the 
mortgage  for  default  in  the  payment 
of  interest.  Such  suit  ordinarily 
should  be  brought  by  the  bondholder 
in  behalf  of  himself  and  all  other 
bondholders,  but  an  averment  to  this 
effect  is  unnecessary  when  default  has 
been  made  only  on  the  bonds  held  by 
complainant.  McFadden  v.  May's 
Landing,  etc.  R.  R.,  49  N.  J.  Eq.  176 
(1891).  A  bondholder  may  foreclose, 
but  he  does  so  for  the  benefit  of  all 
bondholders,  and  they  may  come  in 
as  defendants  or  petitioners.  Martin 
V.  Somerville,  etc.  Co.,  16  Fed.  Cas. 
903    (1856). 

1  Wabash  R.  R.  v.  Adelbert  College, 
208  U.  S.  38  (1908). 

2  Falmouth,  etc.  Bank  v.  Cape,  etc. 
Co.,  166  Mass.  550  (1896). 

3  Wilmer  v.  Atlanta,  etc.  Ry.,  2 
Woods,  447  (1875);  s.  c,  30  Fed.  Cas. 
73.  In  Carpenter  v.  Canal  Co.,  35  Ohio 
St.  307  (1S80),  a  foreclosure  by  a  part 
of  the  bondholders  in  behalf  of  all 
was  held  to  bind  the  other  bondhold- 
ers.   The  other  bondholders  may,  how- 
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ever,  be  made  defendants  in  the  suit. 
Hotel  Co.  V.  Wade,  97  U.  S.  13  (1877). 

■i  New  Orleans,  etc.  Ry.  v.  Parker, 
143  U.  S.  42  (1892);  First  Nat.  Ins. 
Co.  V.  Salisbury,  130  Mass.  303  (1881). 
In  Vermont,  in  a  suit  of  foreclosure 
brought  by  bondholders,  other  bond- 
holders may  come  in  at  any  time, 
even  after  the  case  has  gone  to  the 
upper  court  on  appeal.  Re  Chickering, 
56  Vt.  82  (1883). 

5  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674    (1897). 

0  A  bondholder  cannot  by  foreclos- 
ure obtain  any  advantage  over  other 
bondholders  who  are  secured  by  the 
same  mortgage.  He  must  allow  other 
bondholders  to  intervene,  and  must 
protect  them  equally  in  the  decree. 
New  Orleans,  etc.  Ry.  v.  Parker,  143 
U.  S.  42  (1892),  holding  that  a  decree 
ordering  a  sale  for  the  sole  benefit  of 
a  few  bondholders  was  invalid.  To 
same  effect,  Jackson  t?.-  Ludeling,  21 
Wall.  616  (1874);  s.  c,  99  U.  S.  513 
(1878) ;  New  Orleans  R.  R.  v.  Morgan, 
10  Wall,  256  (1869). 

7  Ettlinger  tK  Persian,  etc.  Co.,  66 
Hun,  94    (1892);   aff'd,  142  N.  Y.  189. 


CU.  XLVIII.] 


TRUSTEES   AND    BONDHOLDERS. 


[§   827. 


Another  reason  for  this  rule  is  that  all  the  bondholders  are  bound  if 
the  trustee  is  made  a  party  defendant.^ 

If  the  trustee  at  any  time  prefers  to  take  up  the  suit  and  carry  it 
on,  he  may  make  an  application  for  that  purpose.  Thereupon  and 
thereafter  the  trustee  controls  the  conduct  of  the  case.  So,  also,  where 
the  trustee  files  a  bill  of  foreclosure,  after  a  bondholder  has  filed  such 
a  bill,  the  court  will  consolidate  the  two  and  allow  the  trustee  to  con- 
trol the  case.^ 

§  827.  Bondholder's  may  foreclose  in  the  federal  courts  if  the 
requisite  diverse  citizenship  exists. — Such  is  the  established  rule, 
and  it  is  an  important  one."'     In  these  days  nearly  all  important  rail- 


1  In  a  suit  by  the  bondholders  for 
an  accounting  and  foreclosure,  the 
trustees  of  the  deed  of  trust  are  nec- 
essary parties  defendant.  Mercantile 
T.  Co.  r.  Portland,  etc.  R.  R.,  10  Fed. 
Rep.  604  (1882).  In  a  bondholder's 
suit  to  compel  the  corporation  to  ap- 
ply its  earnings  to  the  payment  of 
the  bonds,  the  trustee  of  the  deed  of 
trust  is  a  necessary  party.  Barry  v. 
Missouri,  etc.  Ry.,  22  Fed.  Rep.  631 
(1884).  In  a  bondholder's  suit  the 
trustee  is  a  proper  party  defendant. 
Massachusetts  Mut.  L.  Ins.  Co.  v. 
Chicago,  etc.  R.  R.,  13  Fed.  Rep.  857 
(1882).  A  non-residenl  trustee  is 
not  a  necessary  party  to  a  bondhold- 
er's suit,  where  the  other  four  trustees 
of  the  deed  in  trust  have  been  served. 
Stewart  v.  Chesapeake,  etc.  Co.,  1  Fed. 
Rep.  361  (1880)'.  In  Hale  v.  Nashua, 
etc.  R.  R.,  60  N.  H.  333  (1880),  bond- 
holders brought  the  suit  to  foreclose, 
two  of  the  three  trustees  being  in  col- 
lusion with  the  corporation  to  the 
injury  of  the  bondholders.  The  court 
ordered  the  appointment  of  two  new 
trustees  and  the  bringing  them  in  as 
parties.  The  trustee  having  obtained 
judgment  the  bonds  are  merged  in  the 
judgment.  Stevens  v.  Union  T.  Co., 
57  Hun,  498  (1890),  the  court  holding 
also  that  a  foreclosure  obtained  by  a 
bondholder  who  does  not  make  the 
trustee  a  party  defendant  does  not 
bind  the  trustee  or  other  bondholders, 
and  receiver's  certificates,  allowances, 
etc.,  in.  such  an  action  fall,  and  that 


laches  is  no  bar  unless  the  facts  were 
fully  known.  But  in  an  action  by  an 
income  bondholder  to  compel  the  cor- 
poration to  ascertain  the  amount  of 
income  as  required  by  the  terms  of  the 
mortgage,  the  trustee  is  not  a  nec- 
essary party.  Spies  v.  Chicago,  etc. 
R.  R.,  30  Fed.  Rep.  397  (1887).  A 
bondholder  may  foreclose  and  should 
make  the  trustee  a  party  defendant. 
First  Nat.  Bank  v.  Radford  Trust  Co., 
80  Fed.  Rep.  569  (1897).  In  Texas  a 
bondholder  may  foreclose  without 
joining  the  trustee  as  a  party  defend- 
ant. Hammond  r.  Tarver,  89  Tex. 
290  (1896). 

2  Trustees  who  are  admitted  as  par- 
ties in  a  bondholder's  suit  to  foreclose 
control  the  case  thereafter.  Richards 
V.  Chesapeake,  etc.  R.  R.,  1  Hughes, 
28  (1876);  s.  c,  20  Fed.  Cas.  692. 
The  trustee  may  file  a  bill  to  fore- 
close after  the  bondholder's  bill  is 
filed,  and  then  the  two  suits  will  be 
consolidated  and  the  trustee  controls 
the  case.  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral R.  R.,  4  Dill.  533  (1877);  s.  c,  8 
Fed.  Cas.  1037. 

3  If  the  trustees  decline  to  act,  then 
the  bondholders  may  bring  suit.  They 
may  sue  in  the  federal  court  if  they 
are  citizens  of  states  other  than  the 
states  wherein  the  trustees  and  corpo- 
ration are  citizens.  If  one  of  the  com- 
plainants is  a  citizen  of  the  same 
state  as  any  defendant,  the  bill  may 
be  dismissed  as  to  him  and  proceed  as 
to    the    others.     Nebraska,    etc.    Nat. 
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road  foreclosures  are  brought  in  the  federal  courts.  This  is  done  in 
order  to  include  the  whole  road,  where  it  runs  into  several  states ;  also 
to  obtain  one  receiver  only ;  also  to  secure  a  decision  free  from  prej- 
udice or  local  influence;  and  also  to  obtain  the  benefit  of  the  estab- 
lished tendency  of  the  federal  courts  to  uphold  and  enforce  bonds 
instead  of  allowing  a  repudiation  thereof.  Hence,  a  bondholder  who 
brings  a  foreclosure  suit  generally  brings  it  in  the  federal  court  if 
possible.^  It  has  been  held  that  all  the  bondholders  who  come  into 
the  suit  must  be  citizens  of  states  other  than  that  of  the  defendants.^ 
But  even  though  the  trustee  comes  into  a  bondholder's  suit  and  takes 
his  place,  this  does  not  change  the  parties  to  the  extent  of  defeating  the 

Bank     v.     Nebraska,     etc.     Co.,     14  sold  to  the  trustees,  who  then  lease  it. 

Fed.  Rep.  763    (1883).     A  mortgagee  in  a  suit  brought  by  the  trustees  to 

may  foreclose  in  the  feder-l  court,  al-  enforce    the    lease    the    trustees    are 

though  neither  he  nor  the  mortgagor  necessary  and  not  merely  nominal  par- 

Tesides  in  the  district  where  the  prop-  ties,  the  funds  in  their  hands  not  yet 

erty  is  and  the  suit  is  brought.  Wheel-  having  been  distributed,  even  though 

wright  V.  St.  Louis,  etc.  Co.,  50  Fed.  a  corporation  has  been  formed  to  take 

Rep.  709    (1892).     Although  the  trus-  over  the  property  from  the  trustees. 

tees   of   the  deed   of   trust  in   a  suit  Knapp  v.  Railroad  Co.,  20  Wall.   117 

brought  by  the  bondholders  are  made  (1873).     In  Hotel  Co.  v.  Wade,  97  U. 

defendants,   the  federal   court   is  not  S.  13   (1877),  Pennsylvania  and  Ohio 

ousted  of  jurisdiction  by  reason  of  the  bondholders  foreclosed  a  mortgage  on 

fact    that   the   complainants    and   the  Nebraska  hotel  property.    In  a  suit  by 

trustees  are  citizens  of  the  same  state,  trustees  to  foreclose,  they  cannot  sue 

They    are    merely    nominal    parties,  in  the  federal  court  if  'one  of  them  is 

Barry  v.   Missouri,   etc.  Ry.,   27   Fed.  a   citizen   of   the   same   state   as   the 

Rep.    1    (1886),     Where   the   trustee  mortgagor,  even  though  the  bondnold- 

files  a  bill  in  the  federal  court  and  ers  are  residents  of  other  states.   Coal 

the    court    has    no    jurisdiction,    the  Co.  r.  Blatchford,  11  Wall.  172  (1870). 

trustee    may    be    charged    personally  A  bondholder  may  sue  to  foreclose  the 

with   costs.      Tug    River,    etc.    Co-,    v.  mortgage  securing  his  bonds,  although 


Brigel,   70   Fed.  Rep.   647    (1895).     A 
bondholder  cantot  maintain  a  suit  in 


the  trustees  have  already  commenced 
an  action   in   a  state  court  for  such 


the  United  States  court  to  cancel  and    foreclosure.     See  §  839,  infra. 

avoid  mortgages  where  his  proportion-        2  In  Mangels  p.  Donau,  etc.  Co.,  53 

ate  interest  is  less  than  $2,000.     Co-    Fed.   Rep.    513    (1892),   a   bondholder 


well  V.  City,   etc.  Co.,  121  Fed.  Rep 
53   (1903) 


brought    suit   to    foreclose   the    mort- 
gage.    Other   bondholders   intervened 


1  Bondholders   residing    in   another  and  were  joined   as  parties  plaintiff, 

state    may    institute    the    foreclosure  The  federal  court  dismissed  the  case 

suit  in  the  federal  court.  All  the  bond-  en    the    ground    that,    although    the 

holders,   however,  will  be  allowed  to  original  plaintiff  was  a  citizen  of  an- 

participate  in  the  amount  realized  by  other  state,  some  of  the  other  bond- 

the  foreclosure.     Jackson,  etc.  Co.  v.  holders    were    citizens    of    the    same 

Burlington,  etc.  R.   R.,   29   Fed.    Rep.  state    as    the    defendant.     Cf.    §  734, 

474    (1887).     Although  the  mortgage  supra. 
has  been/  foreclosed  and  the  property 
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jurisdiction  of  tlio  federal  court.^  Jurisdiction  in  tlio  federal  C(jurt 
in  a  foreclosure  case  cannot  be  obtained  by  a  non-resident  bondholder 
bringing  suit,  and  making  both  the  mortgagor  and  the  trustee  of  the 
mortgage  parties  defendant,  the  trustee  having  refused  to  foreclose, 
where  both  of  such  defendants  reside  in  the  same  state,^  unless 
the  foreclosing  bondholder  has  interests  hostile  to  those  of  other  bond- 
holders.^ The  only  necessary  parties  to  the  foreclosure  are  the  mort- 
gagor and  the  mortgagee.  If  judgment  creditors  who  are  citizens  of 
the  same  state  as  the  complainant  are  joined  as  defendants  in  the 
bill,  the  complainant  may  drop  them  out  of  the  suit  by  amend- 
ment, and  by  such  amendment  the  jurisdiction  of  the  federal  court 
is  maintained.  The  fact  that  after  the  filing  of  the  bill  one  of  the 
complainants  becomes  a  citizen  of  the  state  wherein  the  defendant 
resides  does  not  destroy  the  jurisdiction.^  \Micre  the  federal  court 
has  jurisdiction  in  a  foreclosure  suit  and  takes  possession  of  the 
property,  this  possession  draws  to  the  court  "the  right  to  decide  upon 
conflicting  claims  to  the  ultimate  possession  and  control  of  the  prop- 
erty, to  marshal  all  liens  upon  it,  and  to  enforce  them."  ^  Where  a 
general  creditor  commences  suit  in  the  federal  court  and  a  receiver  is 
appointed,  and  then  the  trustee  of  a  mortgage  intervenes  and  files  a 
cross-bill  to  foreclose,  the  court  may  decree  foreclosure,  although  the 
mortgagor  and  mortgagee  are  citizens  of  the  same  state.^  Occasionally 

1  Benson  v.  City  of  San  Diego,  100  tra,  Richards  v.  Chesapeake,  etc.  R.  R., 
Fed.  Rep.  158  (1900).  1   Hughes,   28    (1876);    s.   c,   20   Fed! 

2  Shipp  V.  Williams,  62  Fed.  Rep.  4  Cas.  692.  Where  the  federal  court  has 
(1894).  As  to  whether  jurisdiction  taken  jurisdiction  in  a  judgment 
can  be  obtained  by  failure  of  the  de-  creditor's  suit,  it  may  entertain  a  sub- 
fendants  to  object,  see  Central  Trust  sequent  foreclosure  suit,  although  the 
Co.  V.  McGeorge,  151  U.  S.  129  (1894).  latter  could  not  have  been  brought  by 
A  bondholder  may  bring  snit  in  the  itself  alone  on  account  of  the  citizen- 
federal  court,  making  the  trustee  a  ship  of  the  parties.  Continental  T. 
party,  although  the  trustee  is  a  citizen  Co.  v.  Toledo,  etc.  R.  R.,  82  Fed.  Rep. 
of  the  same  state  as  other  defendants.  642  (1897) ;  aff'd  in  Toledo,  etc.  R.  R. 
Reinach  r.  Atlantic,  etc.  R.  R.,  58  Fed.  r.  Continental  T.  Co.,  95  Fed.  Rep. 
Rep.  33  (1878).  497   (1899).     Where  the  federal  court 

3  First  Nat.  Bank  of  Chattanooga  v.  has  appointed  receivers  In  a  fore- 
Radford  T.  Co.,  80  Fed.  Rep.  569  closure  suit,  it  may  then  acquire  juris- 
(1897).  diction    of    a    subsequent    foreclosure 

4  Tug,  etc.  Co.  V.  Brigel,  86  Fed.  Rep.  suit,  irrespective  of  the  citizenship  of 
818  (1898).  the  parties,  the  res  being  in  the  pos- 

5  Carey  v.  Houston,  etc.  Ry.,  161  U.  session  of  the  court.  Carey  r.  Hous- 
S.  115,  133   (1896).  ton,  etc.  Ry.,  52  Fed.  Rep.  671  (1892). 

6  Park  V.  New  York,  Lake  Erie,  etc.  A  federal  court  having  possession, 
R.  R.,  70  Fed.  Rep.  641  (1895);  Mor-  through  its  receiver,  of  the  mortgaged 
gan's,  etc.  Co.  r.  Texas,  etc.  Ry.,  137  property,  has  jurisdiction  of  a  suit  to 
U.  S.  171  (1890).  See  also  §  844,  iiifra,  foreclose  the  mortgage,  regardless  of 
and  §§  734,  supra,  and  845,  infra;  con-  the  citizenship  of  the  parties.    Fish  v. 
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it  is  possible  to  remove  the  case  from,  the  state  to  the  federal  courts 
under  some  one  of  the  acts  of  congress  allowing  removal.^  The  resig- 
nation of  the  trustee  after  suit  has  been  commenced  does  not  enable 
the  parties  to  remove  the  case  to  the  federal  court."  Questions  rela- 
tive to  a  conflict  of  jurisdiction  between  the  state  and  federal  courts 
are  considered  elsewhere.^ 

§  828.  Remedy  of  bondholders  where  the  foreclosure  was  fraudu- 
lent— Intervention — Laches. — These  subjects  are  considered  else- 
where.* 

§829.  A  bondholder  cannot  levy  an  execution  upon  the  mortgaged 
property. — The  reason  of  this  rule  is  that  all  the  bondholders  are 
entitled  to  share  proportionally  in  the  security,  and  no  one  bond- 
holder has  a  right  to  seize  the  security  himself  and  exclude  the  others 
from  participation.^ 

§  830.  Bondholders'  suits  in  behalf  of  all  the  bondholders  to  pre- 
vent tvaste,  etc. — In  addition  to  bondholders'  suits  to  foreclose  the 
mortgage,  where  the  trustee  refuses  to  do  so,  the  bondholder  may 
bring  suit  to  protect  the  property  where  there  is  imminent  danger  to 
it,  and  the  trustee  refuses  to  bring  suit.®  He  may  sue  to  restrain  the 
mortgagor  corporation  from  obeying  a  state  law  which  has  reduced 
railroad  rates.'^     A  bondholder  may  file  a  bill  to  enjoin  the  enforce- 

Ogdensburgh,  etc.  R.  R.,  79  Fed.  Rep.  court  will  consolidate  two  foreclosure 

131   (1897).     Where  the  federal  court  suits   brought   to   foreclose   the   same 

has  acquired  jurisdiction  in  one  fore-  mortgage,  one  in  the  federal  court  and 

closure  suit,  and  has  taken  possession  the  other  removed  to  the  federal  from 

of  the  property,  it  may  assume  juris-  the  state  court.     Wabash,  etc.  Ry.  r. 

diction  in  the  other  foreclosure  suits.  Central    T.    Co.,    23    Fed.    Rep.    513 

Compton  V.  Jesup,   68   Fed.  Rep.   263  (1885). 

(1895).    Where  the  federal  court  has  2  See  §  819,  supra. 

acquired  jurisdiction  for  foreclosure,  3  See  §  839,  infra. 

claimants  by  lien  may  file  a  bill   in  4  See  §  848,  infra. 

that  court,   as.serting  their  right,   ir-  5  This  subject  is  considered  in  §  772, 

respective  of  their  citizenship.    Their  supra.     Each  bondholder  owes  a  duty 

bill  is  in  substance  an  ancillary  bill,  to    the    other    bondholders,    and    the 

Central  Trust  Co,  v.  Bridges,  57  Fed.  court  will  not  sustain  a  suit  by  him 

Rep.  753    (1893).  on  technicalities,  which,  if  successful, 

1  A  foreclosure  suit  in  a  state  court  would  be  ruinous  to  the  interests  and 

involving   separate    severable   contro  rights  of  his  fellow  bondholders.     Ly^ 

versies  may  be  removed  into  the  fed-  man  f.   Kansas  City,   etc.  R.  R.,   101 

eral    court    as    to    one    of    the    con-  Fed.  Rep.  636  (1900). 

troversies  and  thereby  drag  the  rest  g  Quoted  and  approved  in  Virginia, 

into  the  same  court.    Wabash,  etc.  Ry.  etc.     Co.     v.     Fisher,     104     Va.     121 

V.   Central   T.    Co.,    23    Fed.    Rep.    513  (1905). 

(1885).    As  to  the  removal  of  a  case  to  7  See  §  816,  supra,  and  §  902,  infra; 

the  federal  courts  by  some  of  the  de-  Peik  r.  Chicago,  etc.  Ry.,  94  U.  S.  164 

fendants,    see    Foster   v.    Chesapeake,  (1876),  one  of  the  "Granger  Cases," 

etc.  Ry.,  47  Fed.  Rep.  369  (1891).    The  in  which,  however,  the  law  was  sus- 

2834 


ClI.  XLVIII.]  TRUSTEES   AND    BONDUOLDERS.  [§   830. 

lueiit  of  an  ordinance  fixing  street  railway  fares,  where  there  is  a 
well-grounded  apprehension  of  loss  to  him  if  the  ordinance  is  en- 
forced.^ But  where  bondholders  delay  for  five  years  in  applying  for 
an  injunction  against  the  city  violating  a  contract  with  a  water-works 
company,  in  that  the  city  constructed  its  own  works,  the  injunction 
will  be  refused.^  The  law  applicable  to  this  class  of  cases  is  very  sim- 
ilar to  that  applicable  to  stockholders'  suits,  where  a  fraud  has  been 
committed  and  the  corporation  refuses  to  bring  suit.^  A  bondholder 
may  sue  to  compel  the  trustee  to  complete  a  foreclosure  suit,  give  a 
deed,  and  distribute  the  proceeds."*  lie  may  also,  of  course,  sue  the 
trustee  to  make  him  account  for  moneys  received.^  Although  a  rail- 
road has  been  foreclosed  and  sold  by  suit  in  a  state  court,  yet  a  bond- 
holder may  file  a  bill  in  the  federal  court  to  re-establish  the  lien  of  the 
mortgage  on  the  ground  that  the  foreclosure  was  collusive,  fraudulent, 
and  void.  He  may  sue  to  reach  the  stock  for  which  the  road  was  sold 
by  the  purchasers  to  a  new  corporation.  He  need  not  obtain  a  judg- 
ment at  law  on  his  bonds  before  resorting  to  this  suit  in  equity.^  So, 
also,  a  bondholder  may  enjoin  the  company  from  taking  up  a  part  of 
the  mortgaged  railroad."^  A  bondholder  may  also  sue  to  enjoin  the  trus- 
tee and  company  from  selling  iron  rails  which  are  subject  to  the  mort- 
gage,^ and  in  certain  cases  may  enjoin  another  corporation  from  using 

tained.   In  Southern  Pac.  Co.  v.  Board  was  held  that  a  purchaser  of  the  bonds 

of  Railroad  Com'rs,  71  Fed.  Rep.  437  did  not  acquire  an  existing  cause  of 

(1895),  a  suit  instituted  to  enjoin  the  action  against  the  trustee.     See  also 

reduction  of  rates,  the  United  States  §  815,  supra. 

government  was  allowed  to  intervene  c  Massachusetts  Mut.  L.  Ins.  Co.  v. 

as  a  creditor.     In  Consolidated  Water  Chicago,  etc.  R.  R.,  13  Fed.  Rep.  857 

Co.     r.    Babcock,    76    Fed.    Rep.    243  (1882). 

(1896),  the  court  held  that  where  the  7  A  bondholder  may  enjoin  the  cor- 

owner    of    the    bonds    and    most    of  poration  from  taking  up  a  part  of  its 

the  stock  of  a  water  company  wished  road,  the  whole  road  being  subject  to 

to   enjoin   the   city   from   contracting  the   mortgage.     Watt    v.   Railroad,    1 

with  another  water  company  in  viola-  Brewst.    (Pa.)    418    (1867).     Where  a 

tion  of  the  rights  of  the  former  water  county  owns  the  majority  of  the  stock 

company,  the  former  water  company  of  a  turnpike  company  and  condemns 

was  a  necessary  party  to  the  suit.  the  minority  and  makes  the  road  free, 

1  Old  Colony  T.  Co.  r.  City  of  At-  it  is  personally  liable  to  a  mortgagee 
lanta,  83  Fed.  Rep.  39   (1897).  of  the  property,  even  though  the  mort- 

2  Penn  M.  L.  Ins.  Co.  v.  Austin,  168  gagee  was  a  party  defendant  to  the 
U.  S.  685  (1898).  condemnation.     Owen  County  v.  Mor- 

3  See  ch.  XLV,  swpra.  gan,    59    S.   W.   Rep.   18    (Ky.    1900). 

4  Harrison  v.  Union  Trust  Co.,  80  s  Weetjen  r.  St.  Paul,  etc.  R.  R.,  4 
Hun,  463   (1894);  aff'd,  144  N.  Y.  326.  Hun,  529  (1875).     See  s.  c,  sub  nom. 

5  Dwight  V.  Smith,  13  Fed.  Rep.  50  Weetjen  v.  Vibbard,  5  Hun,  265,  sus- 
(1882).  By  a  previous  decision  in  taining  a  demurrer  because  a  proper 
this  case,  9  Fed.  Rep.  795   (1881),  it  request  to  one  of  the  trustees  who  wag 
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the  name  of  the  mortgagor.^  A  bondholder  may  protect  the  property 
from  an  illegal  tax.-  Bondholders  have  no  right  to  complain  of  the 
ultra  vires  acts  of  the  corporation,  nor  of  the  frauds  of  its  officers.^ 
They  can  only  attack  acts  as  fraudulently  diverting  corporate  assets.* 
A  purchaser  of  bonds  who  purchases  with  notice  that  an  alleged  cove- 
nant in  the  mortgage  securing  the  bonds,  to  devote  the  proceeds  of  the 
bonds  to  the  improvement  of  the  property,  has  been  broken,  cannot 


not  implicated,  to  bring  the  suit,  had 
not  been  made. 

1  A  bondholder  may  maintain  a  suit 
to  enjoin  another  corporation  from 
using  the  same  corporate  name  as  the 
company  which  issued  his  bonds,  and 
thereby  obtaining  land  which  secures 
the  bonds  of  the  latter  company.  It  is 
immaterial  that  he  purchased  the 
bonds  for  the  very  purpose  of  bringing 
this  suit.  He  may  sue  in  the  federal 
court,  being  a  citizen  of  California,  if 
the  defendant  company  is  organized  in 
Oregon,  and  his  own  corporation  is 
organized  in  Oregon.  He  must  allege 
that  the  corporation,  although  re- 
quested so  to  do,  has  refused  to  bring 
any  suit  or  seek  any  remedy.  Newby 
V.  Oregon  Cent.  Ry.,  1  Sawyer,  63 
(1870)  ;  s.  c,  18  Fed.  Cas.  42. 

2  A  bondholder  may  maintain  a  suit 
to  enjoin  the  collection  of  illegal  taxes. 
Commissioners,  etc.  Co.  v.  Bancroft, 
203  U.  S.  112  (1906).  In  Western  R. 
R.  V.  Nolan,  48  N.  Y.  513  (1872),  the 
court  said  in  a  dictum  that  the  bene- 
ficiaries may  bring  suit  to  protect  the 
trust  fund  where  an  illegal  tax  is  laid 
upon  it  and  the  trustees  refuse  or  are 
reluctant  to  bring  suit  *o  protect  the 
trust  fund.  The  court  held,  however, 
in  this  case,  that  an  injunction  to 
restrain  the  collection  of  a  tax  would 
not  lie. 

3  See  §  735,  supra;  also  the  litiga- 
tion in  Belden  v.  Burke,  referred  to  in 
§  766,  supra.  A  bondholder  cannot 
object  to  the  corporation  buying  the 
stock  of  another  corporation.  Mat- 
thews v.  Murchison,  15  Fed.  Rep.  691 
(1883).  A  general  creditor  who  has 
not  obtained  a  judgment  against  the 


corporation  cannot  hold  the  directors 
liable  for  unauthorized  acts.  Streight 
r.  Junk,  59  Fed.  Rep.  321  (1893).  "The 
officers  of  a  corporation  act  in  a  fidu- 
ciary capacity  in  respect  to  its  prop- 
erty in  their  hands,  and  may  be  called 
to  an  account  for  fraud,  or  sometimes 
even  mere  mismanagement  in  respect 
thereto;  but,  as  between  itself  and  its 
creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  its  property 
in  trust,  or  subject  to  a  lien  in  their 
favor,  in  any  other  sense  than  does 
an  individual  debtor."  Hollins  r. 
Brierfield  Coal,  etc.  Co.,  150  U.  S.  371. 
385  (1893).  Bondholders  cannot  sus- 
tain a  bill  in  equity  to  remove  a  trus- 
tee who  holds  the  stock  of  various  gas 
companies  as  collateral  security  for 
the  payment  of  their  bonds,  even 
though  such  trustee  has  voted  such 
stock  in  favor  of  directors  who  have 
made  improvident  contracts  in  which 
such  directors  were  personally  inter- 
ested, it  appearing  that  by  the  terms 
of  the  trust  agreement  the  trustee  was 
to  vote  such  stock  as  the  pledgors  di- 
rected, until  default  on  the  bonds,  and 
it  not  being  shown  that  the  trustee 
knew  that  such  default  had  been 
made.  Moreover,  such  removal  will 
be  denied  when  the  trust  agreement 
itself  provides  for  the  removal  of  the 
trustee  by  vote  in  writing  of  one-third 
in  interest  of  the  bondholders  at  a 
meeting  called  for  that  purpose,  and 
no  reason  is  shown  for  disregarding 
this  mode  of  changing  the  trustee. 
Dillaway  v.  Boston,  etc.  Co.,  174  Mass. 
80   (1899). 

4  Force  r.  Age-Herald  Co.,  136  Ala, 
271  (1903). 
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complain  of  such  breach  of  covenant,  even  though  the  entire  proceeds 
of  the  bonds  M'ore,  through  the  medium  of  sales  of  property,  diverted 
to  the  jK'rsunal  benefit  of  the  stcK-kholders.^  A  bondholder  cannot  cause 
the  cancellation  of  bonds,  which  have  been  issued  to  stockholders,  on 
the  ground  of  no  consideration,  where  the  ]x)nds  are  not  yet  due,  and 
there  has  been  no  default,  and  the  plaintiff  has  no  control  over  the 
management  or  earnings  or  money  of  the  corporation.^  A  bondholder 
may  have  a  receiver  appointed  where  he  shows  that  promoters  are 
defrauding  the  company  by  selling  the  bonds  and  appropriating  the 
proceeds  and  disabling  the  company  from  meeting  its  bond  obligation, 
various  defaults  and  misfeasances  being  alleged.^  The  purchasers  of 
railroad  bonds  cannot  rescind  on  the  ground  that  the  railroad  has 
used  the  proceeds  for  purposes  other  than  those  stated  in  its  pro- 
spectus."* Where  the  purchase  price  on  foreclosure  sale  is  not  paid,  an 
action  lies  in  behalf  of  the  bondholders  to  set  aside  the  sale  and  all 
subsequent  transfers  and  mortgages  as  fraudulent,^  but  a  judgment 
of  the  federal  courts  as  to  subsequent  transfers  and  receivers'  certifi- 
cates cannot  be  enjoined.*^  A  provision  in  a  mortgage  that  a  certain 
proportion  of  the  Ixjndholders  in  interest  may  modify  the  bond  or 
mortgage,  and  postpone  the  payment  of  interest,  w411  not  be  sustained 
by  the  courts,  where  that  proportion  of  the  bondholders  modify  the 
mortgage  for  the  purpose  of  compelling  the  minority  bondholders  to 
sell  their  bonds."^  Each  bondholder  owes  a  duty  to  the  other  bond- 
holders, and  the  court  will  not  sustain  a  suit  by  him  on  technicalities, 
which,  if  successful,  would  be  ruinous  to  the  interests  and  rights  of 
his  fellow-bondholders.^     A  bondholder  has  no  standing  in  court  to 

1  Belden   v.   Burke,    147   N.   Y.    542  court   referred    to   the   fact   that   the 

(1895).    The  court  said  (p.  551)  as  to  plaintiff   had   not  paid   more   for   his 

the  action  of  the  stockholders:  "They  bonds  than  they  actually  were  worth, 

had   raised  a  vast  sum  of  money  by  the    interest    having    been    promptly 

placing  a   mortgage  upon   their   own  paid  and  the  bonds  having  appreciated 

property,  and  had  expended  and  dis-  in  market  value. 

bursed    the    money    as    they    thought  2  Bibb  r.  Montgomery  Iron  Works, 

would  best  promote  their  ow^n  inter-  101  Ala.  301   (1893). 

ests.     There   is  no  one  who,   in  this  3  Bird  v.  People's,  etc.  Co.,  158  Fed. 

action,  has  any  right  to  complain  of  Rep.  903  (1908). 

this,    unless    the    bondholders,    from  4  See  §  764,  supra. 

whom  they  borrowed  the  money,  were  5  Stevens  v.  Central  Nat.  Bank,  144 

intentionally  deceived  to  their  loss  or  N.  Y.  50   (1894). 

injury,  for  which  they  have  no  ade-  c  Central  Nat.  Bank  v.  Stevens,  169 

quate    redress    at    law."      The    court  U.  S.  432  (1898). 

also  said  that  neither  on  the  ground  7  Hackettstown,  etc.  Bank  v.   D.  G. 

of  a  breach  ol  covenant — the  covenant  Yuengling,  etc.  Co.,  74  Fed.  Rep.  110 

being  a  covenant   of   the  corporation  (1896).     See  also  §807.  supra. 

only — nor    on    the    ground    of    fraud  «  Lyman  v.  Kansas  City,  etc.  R.  R., 

oould  the  action  be  maintained.    The  lOl  Fed.  Rep.  636  (1900). 
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compel  tlie  president  of  tlie  corporation  to  return  to  the  corporate 
treasurer  the  proceeds  of  bonds  sold  by  him.^  A  suit  at  law  does  not 
lie  against  a  receiver  at  the  instance  of  a  bondholder  to  hold  the  for- 
mer liable  for  fraud  in  managing  the  property  so  that  it  brought  a" 
small  price  at  foreclosure  sale,  even  though  such  a  suit  might  lie  in 
equity.^  The  bondholders  may  bring  suit  to  protect  the  mortgaged 
property  when  the  trustee  might  institute  such  suit,  but  neglects  or  re- 
fuses to  do  so  when  requested.^  Many  instances  of  suits  which  a 
trustee  may  bring  for  the  protection  of  the  property  are  given  else- 
where.* A  bondholder,  however,  who  brings  suit  to  protect  the  prop- 
erty, or  to  foreclose  upon  failure  or  refusal  of  the  trustee  to  do  so,  is 
not  allowed  pay  for  his  personal  services  or  personal  expenses,  but 
may  be  allowed  payment  for  counsel  fees,  costs,  and  necessary  ex- 
penses in  the  litigation.^  The  question  of  whether  the  proceeds  of  the 
suit  are  for  the  benefit  of  all  the  bondholders  depends  on  the  nature 
of  the  suit  itself.^  Where  a  receiver  has  been  appointed  at  the  in- 
stance of  bondholders  to  preserve  the  property,  and  six  months  later 
the  trustee  files  an  independent  bill  for  foreclosure,  the  court  will 
consolidate  the  cases  on  the  motion  of  the  bondholder,  but  not  of  the 
trustee.''^ 

§  83 1.  Bondholders  cannot  claim  the  benefit  of  all  contracts  made 
by  the  company  with  third  persons.  ^ — The  bondholders  cannot  in  all 
cases  claim  the  benefit  of  an  agreement  of  a  third  party  with  the  cor- 
poration to  pay  or  guarantee  the  payment  of  the  bonds,'^  nor  can  the 

1  In  Vaa  Weel  r.  Winston,  115  U.  S.  Richmond,  etc.  R.  R.,  91  Va.  339 
228  (1885),  a-bondholder  sued  to  com-  (1895),  a  bondliolder  wlio  appealed 
pel  the  president  to  account  for  the  from  the  allowances  to  the  receiver's 
proceeds  of  the  bonds  -wtfich  the  presi-  counsel  and  thereby  tied  up  the  fund 
dent  had  misappropriated.  The  court  was  punished  by  a  deduction  from 
eaid:      "The   charges   in   this   bill   on  the  amount  going  to  him. 

which  relief  is  sought  may  be  arranged  o  As  to  whether  other  bondholders 

under  two  heads:     1.  Fraudulent  mis-  may  particpate  in  the  benefits  of  the 

representations  of   the   defendant   af-  judgment,  where  they  have  not  inter- 

fecting  the  character  and  value  of  the  vened  and  become  parties  to  the  ac- 

security  on  which  the  bonds  in  ques-  tion,  see  Knell  v.  Buffalo,  54  Hun,  80 

tion  were  negotiated.   2.  The  violation  (1889).    Cf.  Prouty  v.  Michigan  South- 

of  certain  obligations,   in  the   nature  ern,  etc.   R.   R.,   1   Hun,   655    (1874); 

of  a  trust,  which  he  assumed  in  re-  Re     Lewis,     42     Hun,     542     (1886); 

gard  to  the  security  and  ultimate  pay-  O'Brien    v.    Browning,    11    Hun,    179 

ment   of   the   bonds."      The    bill    was  (1877).     See  also  S  848fc,  infra. 

dismissed.     See  also  §  735,  supra.  7  Bird  i\  People's,  etc.  Co.,  158  Fed. 

2  Fletcher  v.  Burt,  126  Fed.  Rep.  619  Rep.  903  (1908). 
(1903).  «  See  §  852,  infra. 

.'t  See     §§816,    825,  supra,    for     in-        o  National  Bank  r.  Grand  Lodge,  98 

stances.  U,  S.  123  (1878),  where  the  third  party 

4  See  §  816,  supra.  agreed  to  pay  for  stock  by  paying  the 

5  See    §  879,   infra.  In   Cochran    v.    bonds  of  the  company.    See  also  §  775, 
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bondholders  claim  that  they  arc  entitled  to  a  lien  on  land  which  the 
mortgage  purports  to  cover  but  does  not  cover.^  A  bondholder,  how- 
ever, may  bring  a  suit  for  the  specific  performance  of  a  contract 
which  certain  individuals  had  made  with  a  company  to  place  land  un- 
der the  mortgage  as  additional  security.  The  coqioration  is  a  proper 
party  defendant  in  such  a  suit,  and  the  bondholder  may  maintain  it 
after  a  request  to,  and  refusal  of,  the  trustee  to  bring  the  suit,  where 
the  bond  itself,  as  well  as  the  mortgage,  purported  to  cover  the  land. 
Such  a  suit  may  be  maintained  before  there  is  any  default  upon  the 
bonds.^    Individuals  who  own  several  railroads  and  consolidate  them 


supra,  and  the  notes  to  §  830,  supra. 
The  agreement  of  a  railroad  company 
to  pay  the  bonds  of  another  railroad 
company  is  not  enforceable  by  the 
bondholders.  The  court  said:  "A  mere 
valid  promise  or  undertaking,  taken 
by  the  company  to  give  it  support 
financially,  by  enabling  it  to  escape 
default  for  the  non-payment  of  inter- 
est, evidently  is  not  the  property 
which  the  mortgagee  took  by  force  of 
this  indenture,  although  it  was  ob- 
tained by  the  mortgagor  for  its  finan- 
cial relief  and  support,  and  its  per- 
formance would  have  had  the  effect  to 
enable  it  to  operate  its  road."  There 
is  no  privity  of  contract  between  the 
contracting  company  and  the  bond- 
holders in  such  a  case  as  this.  The 
contract  is  between  the  two  companies 
alone.  The  outside  company  owed  no 
debt  and  held  no  fund  in  trust  for  the 
other  company  nor  for  the  latter's 
bondholders.  Metropolitan  Trust  Co. 
V.  New  York,  etc.  R.  R.,  45  Hun,  84 
(1887).  "\Vhere,  several  years  after 
state  bonds  are  issued,  the  state  al- 
lows a  corporation  to  do  certain 
things,  provided  the  company  will  pay 
Buch  bonds,  a  bondholder  cannot  en- 
force this  contract,  not  being  a  party 
to  it.  Stuart  v.  James,  etc.  Co.,  24 
Gratt.  (Va.)  294  (1874).  Where  by 
the  term  of  a  lease  the  net  earnings 
are  to  be  used  to  pay  mortgage  bond- 
holders of  the  lessor,  and  the  lessee 
afterwards  passes  into  a  receiver's 
hands,  the  court  will  enforce  such 
agreement.    Grand  Trunk  Ry.  v.  Cen- 


tral Vermont  R.  R.,  78  Fed.  Rep.  690 
(1897).  Where  a  lessee  agrees  to 
apply  the  income  to  the  payment  of 
interest  on  bonds  secured  by  mortgage 
on  the  road,  a  decree  against  it  for 
specific  performance  binds  an  as- 
signee of  the  lease.  Schmidt  v.  Louis- 
vile,  etc.  Ry.,  99  Ky.  143  (1896) ;  aff'd, 
177  U.  S.  230. 

1  Although  a  bond  purports  to  be 
secured  by  more  than  the  mortgage 
specifies,  yet,  if  the  mortgage  does  not 
cover  the  lands  in  controversy,  the 
bondholder  cannot  subject  such  lands 
to  the  mortgage  that  actually  is  given. 
New  Orleans,  etc.  Ry.  r.  Parker,  143 
U.  S.  42  (1892).  In  Van  Weel  v. 
Winston,  115  U.  S,  228,  242  (1885), 
the  court  said  that  if  the  mortgage 
differed  from  the  circulars  of  the  com- 
pany the  mortgage  "must  be  looked  to 
as  the  security  on  which  the  bond- 
holders alone  had  a  right  to  rely."  Cf. 
§  764,  supra. 

2  O'Beirne  v.  Allegheny,  etc.  R.  R., 
151  N.  Y.  372  (1897).  A  bondholder 
may  enforce  a  contract  by  which  out- 
side parties  agree  to  place  thirty  thou- 
sand acres  of  timber  land  under  the 
mortgage  securing  the  bonds.  In  this 
case  the  court  held  also  that  the  suit 
might  be  in  equity  for  the  benefit  of 
all  the  bonds  and  that  the  outside  par- 
ties, being  unable  to  fulfill,  were  liable 
for  the  iJTincipal  and  interest  of  the 
bonds,  the  value  of  the  thirty  thou- 
sand acres  of  land  being  that  much. 
O'Beirne  r.  BuUis,  2  N.  Y.  App.  Div. 
545  (1896) ;  aff'd,  158  N.  Y.  466  (1899). 
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and  issue  bonds  thereon  with,  a  false  and  fraudulent  statement  that 
the  bonds  cover  certain  timber  lands  are  liable  personally  to  the 
bondholders.^  "Where  a  corporation  issues  several  million  dollars  of 
bonds,  secured  bj  a  mortgage  that  represents  that  it  covers  many 
thousand  acres  of  land,  although,  in  fact,  the  company  owned  but  a 
few  hundred  acres  of  land,  a  purchaser  of  such  bonds  may  maintain  a 
bill  in  equity  in  behalf  of  himself  and  other  bondholders  to  hold  the 
directors  liable  for  false  representations,  and  the  corporation  itself 
is  not  a  necessary  party  defendant,  a  request  to  the  trustee  of  the 
mortgage  having  first  been  made  to  bring  suit.^  Where  bondholders 
of  a  lessor  railroad  are  entitled  to  the  rent  in  payment  of  their  cou- 
pons, they  may  enforce  the  obligation,^  The  question  as  to  how  far  a 
mortgage  covers  contracts,  etc.,  is  considered  elsewhere.^  In  a  suit 
by  a  city  against  a  street  railway  company  and  its  lessee  to  compel 
them  to  remove  tracks  from  the  street  a  mortgagee  of  the  lessee  is  not 
a  necessary  party.^ 

1  O'Beirne  v.  Bullis,  158  N.  Y.  466  Co.  (U.  S.  C.  C.  1908),  N.  Y.  L.  J. 
(1899).  June  27,  1908. 

2  A  provision  in  the  mortgage  3  Schmidt  v.  Louisville,  etc.  R.  R., 
against  individual  bondholders  main-  101  Ky.  441  (1897);  aff'd,  177  U.  S. 
taining  a  suit  before  offering  indem-  230.  See  also  §§  775  and  76,  supra. 
nity  to  the  trustee  is  no  bar  to  such  Where  by  the  terms  of  a  lease  the 
a  suit,  that  provision  being  applicable  rent  is  to  be  used  to  pay  the  interest 
to  remedies  under  the  mortgage  only,  on  bonds,  the  contract  may  be  en- 
The  suit  may  be  maintained  in  the  forced  by  the  bondholders.  Welden 
United  States  circuit  court  in  New  Nat.  Bank  v.  Smith,  86  Fed.  Rep.  398 
York,    even    though    the    corporation  (1898). 

was  organized  in  Missouri,  it  appear-        4  See  §§  852,  857,  mfra. 
ing  that  the  directors  reside  in  New        5  Suburban  Ry.  v.  City  of  Cuicago, 
York.    Slater  T.    Co.  v.  Randolph  etc.    204  111.  306  (1903). 
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THE  FORECLOSURE  OF  MORTGAGES  BY  SUIT  IN  EQUITY. 


)  S32.  Railroad  mortgage  bonds. 

833.  In    England    no    foreclosure    of 

railroad  mortgages  is  allowed. 

834.  Courts  of  equity  originally  had 

no  power  to  foreclose  mort- 
gages. 

835.  The   various   modern   remedies 

of  the  mortgagee. 

836.  The  mortgage  may  be  foreclosed 

if  there  is  a  default  in  the 
payment  of  the  interest, 
taxes,  etc.,  even  though  the 
principal  is  not  due — The 
court  may  apply  the  surplus 
on  the  principal  sum — The 
court  may  order  the  property 
to  be  sold  as  a  whole  or  in 
parcels. 

837.  Power  of  the  court  to  order  a 

sale  of  the  property  free  and 
clear  of  all  incumbrances,  in- 
cluding those  prior  to  the  one 
under  consideration — Consol- 
idation of  suits. 

838.  Default  in  interest  for  the  ex- 

press purpose  of  paying  off 
bonds  bearing  a  high  rate  of 
interest. 

839.  Conflict  between  the  federal  and 

state  courts  in  foreclosure 
suits — Jurisdiction  of  federal 
courts. 

840.  Foreclosure    of   a  mortgage  on 

a  railroad  that  runs  into  two 
or  more  states. 

841.  State  statutes  relative  to  fore- 

closure may  be,  but  need  not 
be,  followed  by  the  federal 
courts. 

842.  Claim  of  title  in  opposition  to 

the  mortgagor's  title  cannot 
be  tried  in  a  foreclosure  suit 
— Priority  of  liens  may  be 
tried. 

843.  Parties   complainant   in   a  suit 

for  foreclosure — Who  may 
foreclose. 


§  844.  Parties  defendant  in  a  suit  for 
foreclosure. 

845.  Cross-bills — Independent  suit  to 
foreclose  where  a  receiver  is 
already  in  possession. 

S4G.  Miscellaneous  defenses  to  the 
foreclosure — Validity  of  in- 
corporation— Statute  of  limi- 
tations. 

847.  Allegations   and   proof   in   fore- 

closure suits — Title  to  certain 
bonds  cannot  be  there  tried' — 
Defaults. 

848.  Fraudulent   bonds   and   fraudu- 

lent foreclosures^ — Who  may 
complain. 

a.  The  trustee. 

&.  Bondholders. 

c.  Second    mortgage    bond- 

holders. 

d.  Judgment  creditors. 

e.  General  creditors. 

f.  The   state. 

g.  The    corporation     mort- 

gagor. 

h.  A  receiver. 

i.   Stockholders. 

j.  The   purchaser. 

fc.  No  relief  if  no  benefit — 
Subsequent  creditors 
cannot  complain — Pur- 
chasers of  bonds  with 
notice  cannot  complain 
— Stock  voting  in  favor 
of  issue  cannot  be  basis 
of  suit — Decree  may 
not  be  for  benefit  of  all 
creditors — Invalidity  of 
part  of  bonds  does  not 
invalidate  mortgage — 
Laches  as  a  bar  to  re- 
lief. 

849.  The  decree  and  consent  decrees 

— Appeals. 

850.  Sale — Remedies  against  the  pur- 

chaser —  Redemption  —  Ten- 
der of  interest  due — Distribu- 
tion. 


§  832.  Railroad  mortgage  bonds. — "Railroad  mortgages  are  seldom 
made  to  be  paid.  If  the  compan_y  is  successful  they  are  often  renewed, 
and  the  money  which  might  have  been  used  for  their  discharge  is 
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largely  spent  in  heavy  salaries,  increasing  expenses,  and  question- 
able extensions  of  the  line.  If  the  company  is  unsuccessful  the  end  is 
foreclosure  and  wreck."  Such  is  the  language  of  the  JSTew  York  court 
of  appeals.^ 

A  broader  view,  perhaps,  is  that  a  railroad  mortgage  debt  is  prac- 
tically a  part  of  the  capitalization.  It  resembles  preferred  stock,  ex- 
cept that  it  cannot  vote,  and  its  interest  must  be  paid  Avhether  there 
are  profits  or  not.  Railroad  mortgage  debts  are  renewed,  but  rarely 
paid. 

§  833.  In  England  no  foreclosure  of  railroad  mortgages  is 
allowed. — In  England  a  railroad  mortgage  is  not  allowed  to  cover 
the  railroad  and  property.  It  covers  the  income  and  earnings  only.^ 
Hence  in  England  there  can  be  no  foreclosure  of  a  railroad  mort- 
gage, the  court  holding  that  the  mortgage  can  cover  only  the  "un- 
dertaking," which  is  the  right  to  continue  the  business  and  take  the 
profits,  and  that  consequently  there  can  be  no  foreclosure  of  the 
corpus  of  the  property.  This  is  the  established  policy  of  England  not 
only  as  to  steam  railroads,  but  as  to  street  railways  and  waterworks.^ 
In  England  an  application  is  made  to  the  court  for  a  receiver  to  re- 
ceive the  profits  for  the  benefit  of  tlie  mortgagee.'^  An  English 
railroad  mortgage  seems  to  be  similar  to  what  is  called  a  "Welsh 
mortgage."^  In  England,  however,  the  acts  of  parliament  pro- 
vide for  a  reorganization  of  the  company  by  scaling  down  or  rear- 
ranging the  obligations  on  some  basis  which  is  agreed  to  by  a  certain 
proportion  of  the  security  holders  and  is  approved  by  the  court,  and 

1  Wilds  V.  St.  Louis,  etc.  R.  R.,  102  ejectment  does  not  lie  by  the  mortga- 
N.  Y.  410  (1886).  gee  against  the  mortgagor.     Myatt  v. 

2  In  England  a  railway  mortgage  "is  St.  Helen's,  etc.  Ry.,  2  Q.  B.  364 
a  mortgage  only  of  the  tolls  and  sums  (1841),  the  company  in  this  case  hav- 
of  money  arising  by  virtue  of  the  ing  been  incorporated  by  11  Geo.  IV. 
acts."     Bowen  v.  Brecon,  etc.  Ry.,  L.  &  1  Wm.  IV. 

R.  3  Eq.  541   (1867);  Gardner  i>.  Lon-  5  Welsh    mortgages    are    frequently 

don,  etc.  RJ^,  L.  R.  2  Ch.  201   (1867).  mentioned  in  the  English  books.   They 

3  Marshall  v.  South  Staffordshire,  resemble,  says  Chancellor  Kent,  the 
etc.  Co.,  [1895]  2  Ch.  36,  applying  to  viviim  vadium  of  Lord  Coke,  under 
street  railways  the  cases  of  Gardner  which  the  creditor  took  the  estate  to 
V.  London,  etc.  Ry.,  L.  R.  2  Ch.  App.  hold  and  enjoy  it  without  any  limited 
201  (1867);  Blaker  v.  Herts,  etc.  Wa-  time  of  redemption  and  until  he  re- 
terworks  Co.,  L.  R.  41  Ch.  D.  399  paid  himself  whatever  was  due  to  him 
(1889),  and  overruling  Bartlett  v.  out  of  its  rents  and  profits.  But  they 
West  Metropolitan,  etc.  Co.,  [1894]  2  are  now  entirely  out  of  use  in  that 
Ch.  286.  country.     4  Kent,  Com.   (6th  ed.)   137. 

4  See    §  862,   infra;    Hodges,    Railw.  They  are  inconsistent  with  the  Mas- 
(7th    ed.),   pp.   121-131.     An   English  sachusetts  statutes.     Shaw  r.  Norfolk, 
railway   mortgage  being  on  the  "un-  etc.  R.  R.,  71  Mass.  162  (1855). 
dertaking"  and  not  the  railway  itself, 
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is  then  binding  npon  all  the  debcnture-lioldors  and  stockholders.  A 
foreclosure  and  sale  of  a  railroad  is  not  allowed.  Such  a  policy  has 
much  that  nii^ht  be  commended.  If  the  same  law  prevailed  in 
America  the  reorganizations  would  be  under  the  direction  of  the  court, 
and  would  not  be,  as  at  present,  a  matter  of  private  manipulation, 
where  disaster  enables  the  strong  to  take  a<lvantage  of  the  weak.^ 

§  834.  Courts  of  equity  originally  had  no  power  to  foreclose  mort- 
gages.— It  was  not  until  modern  times  that  the  powers  of  courts  of 
equity  were  extended  so  as  to  enable  them  to  foreclose  mortgages. 
Consequently,  in  those  states  where  the  extended  powers  of  courts  of 
equity  were  held  not  to  exist,  a  foreclosure  in  a  court  of  equity  was 
impossible,  and  the  old  common-law  remedies  of  the  mortgagee  were 
the  only  remedies  that  he  had.  In  New  England  especially  the  courts 
so  held,  and  consequently  the  early  foreclosures  of  corporation  mort- 
gages were  strict  foreclosures,  or  the  mortgagee  resorted  to  entry, 
possession,  and  sale."  Pennsylvania  also  rejected  the  English  chan- 
cery jurisdiction,  but  found  in  the  course  of  time  that  it  was  necessary 
to  restore  that  jurisdiction  bv  statutes,  especially  in  regard  to  the 
foreclosure  of  mortgages.^ 


1  See  §  8S9,  infra. 

2  See  S§  823,  824,  supra. 

3  In  1860  the  court  held  (Ashhurst 
V.  Montour  Iron  Ck).,  35  Pa.  St.  30) 
that  it  had  no  power  as  a  court  of 
equity  to  decree  a  foreclosure  of  a 
mortgage,  and  that  the  remedies  of 
the  trustees  in  "the  deed  of  trust 
were  to  convey  in  fee-simple  dis- 
charged of  all  trusts,"  as  provided  for 
in  the  mortgage,  or  "the  common-law 
remedy  of  entry  or  ejectment  by  the 
mortgagee,"  whereby  he  took  the  pos- 
session and  profits  subject  to  redemp- 
tion, or  a  scire  facias  as  provided  by 
statute,  whereby,  after  a  year's  de- 
fault, the  estate  could  be  sold  and  the 
equity  cut  off.  In  Bradley  v.  Chester 
Valley  R.  R.,  36  Pa.  St.  141  (1860), 
the  court  again  disclaimed  any  chan- 
cery powers  on  this  subject.  Where  a 
provision  exists  in  the  mortgage,  how- 
ever, that  the  trustees  may  take  pos- 
session and  operate  the  property,  or 
may,  after  the  principal  is  due,  sell  it 
uix)n  request  of  the  bondholders,  the 
court  will  not  order  the  trustees  to 
sell  the  property  for  non-payment  of 
the  interest,  since  the  remedy  specified 
in.  the  mortgage  for  such  a  breach  is 


to  take  possession  and  operate  the 
road;  but  the  court  said  that  upon 
default  in  the  payment  of  the  prin- 
cipal the  court  could  and  would  com- 
pel the  trustees  to  sell  the  property. 
In  Mendenhall  v.  West  Chester,  etc.  R. 
R.,  36  Pa.  St.  145,  note  (1860),  the 
court  reviewed  the  modes  of  enforcing 
a  mortgage  and  said:  "In  Pennsylva- 
nia a  decree  of  foreclosure  is  entirely 
unknown."  The  same  result,  however, 
is  accomplished  under  different  forms. 
In  1862  the  legislature  of  Pennsylva- 
nia passed  an  act  giving  the  supreme 
court  the  power  of  a  court  of  chancery 
to  foreclose  corporation  mortgages. 
The  court  held  that  this  enabled  them 
to  foreclose  mortgages  which  were  ex- 
ecuted prior  to  the  act.  McElrath  v. 
Pittsburg,  etc.  R.  R.,  55  Pa.  St.  189 
(1867) ;  s.  c,  68  Pa.  St.  37;  McCurdy's 
Appeal,  65  Pa.  St.  290  (1870).  By 
statute  in  Pennsylvania  the  courts 
have  jurisdiction  to  foreclose  a  rail- 
road mortgage.  Old  Colony,  etc.  Co. 
V.  Allentown,  etc.  Co.,  192  Pa.  St.  59G 
(1899).  See  also  Girard  T.  Co.  v. 
Avonmore,  etc.  Co..  70  Atl.  Rep.  266 
(Pa.  1908),  and  §824,  supra. 
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§  835.  The  various  modern  remedies  of  the  mortgagee. — Tlie 
mortgagee,  unless  restrained  by  statute,  may,  upon  a  default,  sue  on 
the  debt,  or  may  sell  the  property,  or  may  have  a  strict  foreclosure, 
or  may  foreclose  by  suit  in  equity,  or  may  take  possession  and  operate 
the  property.  He  may  pursue  any  one  of  these  remedies,  or  may  pur- 
sue several  of  them  at  the  same  time.^  Generally  the  mortgage  itself 
gives  him  the  power  to  sell  the  premises,  upon  default  in  the  payment 
of  principal  or  Interest.^  The  mortgagee  cannot,  however,  after  ob- 
taining judgment  on  the  debt,  sell  the  mortgaged  premises  by  levy  of 
execution.^"  But  a  receiver  in  a  mortgage  foreclosure  suit  may 
be  authorized  to  sell  the  property  subject  to  the  mortgage  and  without 
right  of  redemption.^  A  mortgagor  cannot  legally  convey  the  equity 
of  redemption  to  the  mortgagee,  unless  there  is  a  consideration  for  the 
same.^  Even  though  a  corporation,  when  it  mortgages  its  mortgage 
bonds,  gives  an  option  to  the  mortgagee  to  purchase  the  bonds,  such 
option  cannot  be  enforced,  because  a  mortgagee  is  not  allowed  at  the 
time  of  making  a  loan  to  contract  for  the  purchase  of  mortgaged  prop- 
erty. The  rule  is  different  where  a  day  or  more  intervenes  between 
the  two  contracts.^  The  mortgagee  may  foreclose  altliough  there  is  an 
action  pending  in  behalf  of  the  state  to  dissolve  the  corporation.'^     A 

Stetson, 


1  Gilman  r.  Illinois,  etc.  Tel.  Co.,  91 
U.  S.  603  (1875).  See  also  §820, 
supra.  For  an  approved  form  of  a  bill 
in  equity  to  foreclose,  see  Skiddy  v. 
Atlantic,  etc.  R.  R.,  3  Hughes,  320 
(1879);  s.  c,  22  Fed.  Cas.  274.  Con- 
cerning ejectment  see  §  820,  supra. 
Where  a  receiver  is  in  charge  of  an 
insolvent  mortgagor  corporation,  the 
mortgagee  will  not  be  allowed  to  dis- 
train on  the  premises  for  the  unpaid 
interest,  even  though  the  mortgage 
provides  for  that  remedy.  Re  Higgiu- 
shaw,  etc.  Co.,  [1896]  2  Ch.  544. 

2  See  §§  803,  824,  supra.  A  provision 
in  a  mortgage  authorizing  trustees  to 
sell  without  judicial  proceedings  and 
without  appraisement  is  valid,  and 
no  request  of  the  bondholders  need 
be  had,  even  though  the  mortgage 
authorized  such  sale  upon  the  request 
of  a  certain  proportion  of  the  bond- 
holders or  without  such  request. 
Etna,  etc.  Co.  v.  Marting,  etc.  Co.,  127 
Fed.  Rep.  32    (1904). 

3  Jones,  Mortgages  (4th  ed.),  ^1229. 
See  §  772,  supra. 


4  Mercantile  Realty   Co. 
120  Iowa,  324   (1903). 

5U.   S.   r.    Flint,    etc.   Ry.,   95   Fed. 
Rep.  551   (1899).     Cf.  §479,  supra. 

6  Samuel  v.  Jarrah,  etc.  Corp.  Ltd., 
[1904]  A.  C.  323. 

7  Herring  v.  New  York,  etc.  R.  R.. 
105  N.  Y.  340  (1887).  The  trustee  of 
a  mortgage  who  holds  security  under 
the  mortgage  is  a  proper  party  to  a 
suit  in  equity  to  wind  up  the  insolvent 
mortgagor,  and  if  such  trustee  is  or- 
dered by  the  court  to  turn  over  the 
securities  to  a  receiver  the  trustee  is 
entitled  to  intervene  and  have  its 
rights  determined.  Miles  r.  New 
Assoc,  99  Fed.  Rep.  4  (1900).  In  the 
case  of  Metropolitan  Bank  v.  New  Or- 
leans, etc.  Assoc,  51  La.  Ann.  1525 
(1899),  it  appears  that  under  a  statute 
a  receiver  was  appointed  of  an  insolv- 
ent corporation,  and  the  property  was 
ordered  to  be  sold  by  the  court  for  the 
purpose  of  paying  mortgages,  although 
no  suit  for  the  foreclosure  of  the 
mortgage  had  been  brought  and  al- 
though the  property  was  insufficient 
to  pay  the  mortgages. 
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railroad  mortgage  trustee  may  foreclose  although  other  remedies 
exist.^  A  provision  that  the  only  method  of  enforcing  a  mortgage 
shall  bo  by  a  public  sale  by  the  trustee  is  void  and  does  not  2)revent  a 
suit  in  equity  to  foreclose.^  A  subsequent  mortgagee  cannot  compel  a 
prior  mortgagee  to  foreclose,^  Where  a  mortgagee  of  the  corporation 
has  appeared  and  filed  his  claim  under  a  receivership,  he  will  not  be 
allowed  to  begin  an  independent  suit  for  foreclosure.^  In  some  of  the 
states  the  statutes  prohibit  all  remedies  except  foreclosure  by  suit  in 
equity.^  A  sale  of  mortgaged  property  by  a  bankruptcy  court  in  ac- 
cordance with  the  United  States  statutes  is  an  additional  remedy  to 
the  remedy  of  foreclosure,  and  is  equally  effective  when  taken  at 
the  instance  of  the  mortgagee.*^  The  remedies  of  strict  foreclosure 
and  of  taking  possession  are  considered  elsewhere.'^  A  deed  by  the 
trustee  of  a  mortgage  reciting  a  foreclosure  decree  is  not  limited  in  its 
operation  to  the  authority  conferred  by  the  decree,  but  passes  the  title 
of  the  trustee  to  the  land  which  it  purports  to  convey.^  A  corpo- 
ration which  has  become  hopelessly  insolvent  may  consent  to  a  fore- 
closure of  its  mortgage.^  A  corporation  which  is  financially  embar- 
rassed cannot  file  a  bill  to  compel  minority  stockholders  to  scale  their 
bonds  to  seventy-five  per  cent,  of  their  face.^*^     In  a  suit  to  foreclose 


1  Mercantile,  etc.  Co.  v.  Missouri, 
etc.  Ry.,  36  Fed.  Rep.  221  (1888).  See 
also  §§  803,  824,  supra.  A  pledge  of 
securities  to  a  trustee  to  secure  the 
payment  of  bonds  may  be  foreclosed 
by  the  trustee  by  a  suit  in  equity. 
The  trustee  is  not  bound  to  sell  at 
public  auction  without  such  suit.  Land 
Title,  etc.  Co.  v.  Asphalt  Co.,  127  Fed. 
Rep.  1   (1903). 

2  Reinhardt  v.  Interstate,  etc.  Co., 
63  Atl.  Rep.  1097  (N.  J.  1906).  See 
also  §§  804,  824,  supra. 

3  Seibert  v.  Minneapolis,  etc.  Ry.,  52 
Minn.  246   (1893);   s.  c,  58  Minn.  39. 

4  And  the  fact  that  the  corporation 
has  made  a  deed  to  its  receiver  does 
not  affect  the  mortgagee's  substantial 
rights.  Meeker  v.  Sprague,  5  Wash. 
St.  242   (1892).     See  also  §845,  infra. 

5  By  the  laws  of  Kansas  all  reme- 
dies upon  mortgages  are  prohibited 
except  that  of  foreclosure.  Mercantile 
Trust  Co.  V.  Missouri,  etc.  Ry.,  36  Fed. 
Rep.  221  (1888). 

6  Owen  V.  Potter,  115  Mich.  556 
(1898). 


7  See  §§  822,  823,  supra.  Where  a 
lien-holder  acquires  the  legal  title  to 
a  railroad  he  may  maintain  a  bill  for 
strict  foreclosure  to  cut  off  the  equi- 
ties and  the  right  of  junior  encum- 
brances to  redeem.  Crouch  v.  Dako- 
ta, etc.  R.  R.,  18  S.  D.  540  (1904). 

s  Chesapeake,  etc.  Ry.  v.  Washing- 
ton R.  R.,  199  U.  S.  247    (1905). 

9  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181,  191  (1900),  the  court  say- 
ing: "If  the  company  had  become 
insolvent  and  could  no  longer  carry  on 
its  business,  it  was  not  only  its  legal 
obligation,  but  its  moral  duty,  to  sur- 
render the  mortgaged  property  to  the 
mortgagees,  in  order  that  the  latter 
might  protect  their  interests.  If  the 
corporation  saw  fit  to  consent  to  a 
foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 
do  so." 

10  Lake,  etc.  R.  R.  r.  Ziegler,  99  Fed. 
Rep.  114  (1900),  the  court  saying: 
"It  was  broadly  suggested  at  the  bar 
that  upon  the  facts  disclosed  the  time 
was  ripe  and  the  occasion  fit  for  a 
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a  mortgage  there  cannot  be  joined  a  claim  for  dividends  illegally 
paid.^ 

§  836.  The  mortgage  may  he  foreclosed  if  there  is  a  default  in  the 
payment  of  the  interest,  taxes,  etc,,  even  though  the  principal  is  not 
due— The  court  may  apply  the  surplus  on  the  principal  sum— The 
court  may  order  the  property  to  he  sold  as  a  whole  or  in  parcels.— 
The  mortgagee  may  foreclose  in  case  the  interest  is  not  paid,  even 
though  the  principal  is  not  yet  due.^  A  foreclosure  suit  may  be  in- 
stituted by  holders  of  past-due  coupons.^  Where  the  foreclosure  is 
only  for  the  interest,  the  debtor  can  prevent  a  sale  by  paying  into  the 
master's  office  the  amount  necessary  to  pay  the  interest  in  default. 
Ail  proceedings  will  then  be  stayed  until  another  default.* 

The  question  of  whether  a  demand  of  payment  of  the  coupons  must 


court  of  equity  to  take  a  step  in  ad- 
vance and  to  declare  that  it  could 
rightly  determine  the  propriety  of  a 
scheme  of  reorganization,  and  compel 
recalcitrant  bondholders  to  comply 
with  it.  This  is  certainly  a  startling 
proposition,  suggesting  a  wide  depart- 
ure from  precedent,  and  a  great  en- 
largement of  equity  power." 

1  New     Hampshire     Sav.     Bank    v. 
Richey,  121  Fed.  Rep.  956   (1903). 

2  Howell  V.  Western  R.  R.,  94  U.  S. 
463  (1876) ;  Chicago,  etc.  R.  R.  v.  Fos- 
dick,  106  U.  S.  47,  68  (1882);  Credit 
Co.  V.  Arkansas,  etc.  R.  R.,  15  Fed. 
Rep.  46,  52  (1882);  Wabash,  etc.  Ry. 
V.  Central  T.  Co.,  22  Fed.  Rep.  138, 
142  (1884).  Although  the  holders  of 
coupons  waive  default  and  agree  to 
give  time,  yet,  the  agreement  being 
without  consideration,  they  may 
change  their  minds  and  insist  upon 
payment  or  a  foreclosure  for  non- 
payment of  the  interest.  Union  T.  Co. 
V.  St.  Louis,  etc.  Ry.,  5  Dill.  1  (1878) ; 
8.  c,  24  Fed.  Cas.  710.  "P'ailure  to 
pay  the  principal  of  the  bonds  is  not 
a  condition  precedent  to  sale.  The 
prompt  payment  of  the  coupons  can 
no  more  be  neglected  than  prompt 
payment  of  the  face  of  the  bonds." 
Macon,  etc.  R.  R.  v.  Georgia  R.  R.,  63 
Ga.  103,  121  (1879);  Goodman  v.  Cin- 
cinnati, etc.  R.  R.,  2  Disney  (Ohio), 
176  (1858).  The  mortgagor  may  of 
course  deny  that  any  coupons  are  un- 


paid, and  show  that  the  bondholders, 
as  lessees  of  the  property,  have  been 
paid  their  interest.  Chamberlain  v. 
Connecticut,  etc.  R.  R.,  54  Conn.  472 
(1886).  Foreclosure  may  be  for  fail- 
ure to  pay  interest.  Pennsylvania  Co., 
etc.  V.  Philadelphia,  etc.  R.  R.,  69  Fed. 
Rep.  482  (1895).  A  foreclosure  may 
be  brought  for  non-payment  of  inter- 
est, and  a  receiver  appointed.  Farm- 
ers' L.  &  T.  Co.  V.  Winona,  etc.  Ry., 
59  Fed.  Rep.  957  (1893).  Where  the 
trustee  is  authorized  to  pay  interest 
from  the  fund,  the  amount  to  be  re- 
placed by  the  mortgagor,  and  the 
mortgagor  does  not  replace  it,  and  is 
insolvent,  the  trustee  may  foreclose. 
Land  Title,  etc.  Co.  v.  Asphalt  Co.,  127 
Fed.  Rep.  1   (1903). 

3  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  Ry.,  27  Fed.  Rep.  146  (1886); 
Hotel  Co.  V.  Wade,  97  U.  S.  13  (1877), 
where  a  coupon-holder  foreclosed, 
making  the  trustees  and  other  coupon- 
holders  and  bondholders  co-defend- 
ants; Alexander  v.  Central  R.  R.,  3 
Dill.  487  (1874);  s.  c,  1  Fed.  Cas. 
363,  to  the  same  effect.  On  this  sub- 
ject, see  §  825,  supra.  A  coupon- 
holder  foreclosing  should  allege  own- 
ership. Toler  r.  East  Tennessee,  etc. 
Ry.,  67  Fed.  Rep.  168   (1894). 

4  Toler  V.  East  Tennesisee,  etc.  Ry., 
67  Fed.  Rep.  168,  181  (1894).  Cf.  §  850, 
infra. 
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be  mailo  before  foreclosure  is  considered  elsewhere.^  There  may  be  a 
foreclosure  although  only  a  part  of  the  mortgage  debt  is  due."  But 
mismanagement  and  fraud  on  the  ptirt  of  the  directors  is  no  cause 
for  foreclosure."'^  Default  in  the  payment  of  taxes  may,  by  the  terms 
of  the  mortgage,  be  made  cause  for  a  foreclosure.'*  The  question  of 
whether  the  mortgage  itself  may  restrict  the  right  of  the  bondholders 
or  coupon-holders  to  have  a  foreclosure  for  non-payment  of  interest  is 
considered  elsewhere.'^  So  also  is  the  question  of  the  construction  of 
the  provision  generally  contained  in  a  mortgage,  to  the  effect  that 
upon  default  in  the  payment  of  interest  a  certain  proportion  of  the 
bondholders  may  declare  the  principal  sum  due.^ 

There  of  course  can  be  no  foreclosure  for  the  principal  unless  it 
is  due,  nor  can  it  be  declared  due  upon  a  default  in  the  payment  of 
the  interest  unless  the  mortgage  provides  for  such  declaration.^  Ac- 
cordingly, where  the  mortgage  is  foreclosed  for  non-payment  of  the  in- 
terest, a  serious  question  arises  as  to  how  the  property  shall  be  sold, 
and  how  the  principal  sum  is  affected.  The  courts  refuse  to  sell  a 
portion  of  the  property,  inasmuch  as  in  the  case  of  a  railroad  this 
would  disiiipt  and  destroy  the  line.  The  supreme  court  of  the  United 
States  has  said  that  the  property  should  be  sold  subject  to  the  mort- 


1  See  §  772,  supra. 

2  Mortgaged  property  may  "be  sold 
under  a  judgment  ia  au'  action  for  the 
foreclosure  of  the  mortgage,  even 
where  only  a  part  of  the  mortgage 
debt  may  have  matured  and  become 
payable."  Central  T.  Co.  v.  New  York, 
etc.  R.  R.,  33  Hun,  513   (1884).  ^ 

3  A  mortgagee  cannot  commence 
foreclosure  and  have  a  receiver  ap- 
pointed before  there  is  any  default  in 
principal  or  interest,  merely  because 
the  managers  of  the  corporation  have 
obtained  control  fraudulently,  and  are 
fraudulently  mismanaging  the  traffic 
arrangements,  misappropriating  earn- 
ings, and  neglecting  to  secure  termi- 
nal facilities.  American  L.  &  T.  Co. 
V.  Toledo,  etc.  Ry.,  29  Fed.  Rep.  416 

(1886).  Cf.  Union,  etc.  Ins.  Co.  v. 
Union,    etc.    Co.,    37    Fed.    Rep.    286 

(1889). 

4  Davies  v.  New  York  Concert  Co., 
41  Hun,  492  (1886),  where,  however, 
the  suit  failed  because  the  bondholder 
had  not  properly  requested  the  trus- 
tee  to   foreclose   before   commencing 


foreclosure  himself.  A  foreclosure 
may  be  commenced  and  receiver  ai>- 
pointed  for  nou'-payment  of  taxes,  gen- 
eral insolvency  being  alleged.  Put- 
nam r.  Jacksonville,  etc.  Ry.,  61  Fed. 
Rep.  440  (1893).  Foreclosure  may  be 
for  non-payment  of  taxes  in  accord- 
ance with  the  terms  of  the  mortgage. 
Bonner,  etc.  Co.  v.  McClelland,  53  Pac. 
Rep.  866  (Kan.  1898).    Cf.  §§  799,  862. 

5  See  §  804,  supra. 

G  See  §  SCO,  supra. 

7  The  bondholder  may  sue  for  the 
interest  in  default,  but  not  the  princi- 
pal, where  the  mortgage  shows  that 
the  principal  was  to  become  due  only 
when  a  majority  of  the  bondholders 
so  decided.  Batchelder  r.  Council 
Grove  Water  Co.,  59  N.  Y.  Super.  Ct. 
262  (1891).  The  principal  cannot  be 
declared  due  upon  a  default  in  the 
payment  of  the  interest,  unless  the 
bond  or  mortgage  so  provides,  and 
hence  the  foreclosure  can  be  for  the 
interest  only.  Union  T.  Co.  v.  St 
Ivouis,  etc.  Ry.,  5  Dill.  1  (1878);  s.  c, 
24  Fed.  Cas.  710. 
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gage  lien  for  tlie  jDi'incipal  of  the  bonds  and  the  coupons  not  yet  due.^ 
But  the  court  may  order  the  whole  property  sold.  In  that  case  the 
surplus  after  paying  the  interest  is  to  be  applied  on  the  principal.^ 


1  Howell  V.  Western  R.  R.,  94  U.  S. 
463  (1876).  The  court  may  order  a 
Bale  of  mortgaged  premises  to  satisfy- 
that  part  of  the  mortgage  debt  which 
is  due,  and  preserve  the  lien  upon 
the  mortgaged  premises  in  the  hands 
of  the  purchaser  as  to  the  unmatured 
part  of  the  debt.  So  also  as  to  cou- 
pons. Pennsylvania  R.  R.  v.  Alle- 
gheny, etc.  R.  R.,  48  Fed.  Rep.  139 
(1891). 

2  Where  foreclosure  is  made  for 
non-payment  of  interest,  the  foreclos- 
ure being  for  such  interest  only,  and 
the  property  is  sold,  any  surplus 
money  remaining  after  payment  of 
the  interest  is  properly  to  be  ordered 
paid  on  the  principal.  Central  R.  R. 
V.  Central  Trust  Co.,  133  U.  S.  83 
(1890).  Foreclosure  may  be  to  en- 
force payments  of  interest,  and,  if  the 
railroad  cannot  be  advantageously 
sold  in  parcels,  the  court  may  order 
a  sale  of  the  whole,  free  from  the 
mortgage,  thereby  practically  foreclose- 
ing  for  the  entire  mortgage  debt. 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
Ry.,  24  Fed.  Rep.  407  (1885).  A  deed 
of  trust  with  power  to  sell  on  non- 
payment of  interest  sustains  a  sale  of 
all  the  premises  in  one  lump,  the  sale 
taking  place  on  the  premises.  Al- 
though the  principal  sum  is  not  due 
and  cannot  be  declared  due,  yet  the 
proceeds  of  the  sale  may  be  applied 
to  the  debt.  Olcott  v.  Bynum,  17  Wall. 
44  (1872).  Where  a  manufacturing 
plant,  such  as  a  car-manufacturing 
company,  owned  by  a  corporation,  is 
foreclosed,  the  court  may  direct  that 
it  be  sold  as  an  entirety,  if  a  sale  of 
its  assets  in  parcels  would  lessen  the 
selling  value.  Central  Trust  Co.  v. 
U.  S.  Rolling-stock  Co.,  56  Fed.  Rep. 
5  (1893). 

While  the  court  has  no  power  to  de- 
clare the  whole  sum  due,  yet  it  has 
power  to  sell  the  whole  property  and 


apply  the  proceeds  to  the  payment  of 
the  whole  debt.  The  difference  is  that 
under  the  latter  decree  the  mortgagor 
can  redeem  by  paying  overdue  inter- 
est and  costs,  while  under  the  former 
plan  he  cannot.  Grape  Creek  Coal  Co. 
V.  Farmers'  L.  &  T.  Co.,  63  Fed.  Rep. 
891  (1894).  Where  the  property  is 
sold  on  foreclosure  for  nonrpayment  of 
interest,  the  whole  property  is  sold, 
and  the  distribution  will  be  in  satis- 
faction, pro  rata,  of  all  the  bonds, 
principal  and  interest.  Toler  v.  East 
Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168, 
181  (1894).  An  objection  that  prop- 
erty was  sold  at  judicial  sale  as  a 
whole,  and  not  in  the  parcels  in  which 
it  actually  existed,  and  that  either  of 
such  parcels  was  of  soifficient  value  to 
discharge  the  lien  for  which  the 
whole  was  sold,  is  not  available 
against  confirmation  of  the  sale,  where 
neither  party  objected  to  the  decree 
which  directed  its  sale  as  a  whole,  and 
where  there  is  no  offer  to  pay  a  higher 
price  in  case  the  bidding  should  be 
reopened.  Central  Trust  Co.  v.  Shef- 
field, etc.  Ry.,  60  Fed.  Rep.  9  (1894). 
The  court  may  order  the  real  and  per- 
sonal property  to  be  sold  as  an  en- 
tirety. Southwestern,  etc.  Ry.  r.  Hays, 
63  Ark.  355  (1897).  The  principal 
sum  cannot  be  declared  due  prior  to 
the  completion  of  the  sale.  American 
L.  &  T.  Co.  V.  Union  Depot  Co.,  80 
Fed.  Rep.  36  (1897).  In  a  proceeding 
to  collect  the  interest  and  to  enforce 
payment  from  the  mortgaged  prop- 
erty, the  whole  property  may  be  sold, 
although  the  principal  is  not  yet  due. 
West  Branch  Bank  v.  Chester,  11  Pa. 
St.  282  (1849);  Chicago,  etc.  R.  R.  v. 
Fosdick,  106  U.  S.  47  (1882).  In  Carey 
V.  Houston,  etc.  Ry.,  52  Fed.  Rep.  671 
(1892),  the  court  refused  to  set  aside 
a  foreclosure  sale,  although  a  part  of 
the  debt  had  been  declared  due  before 
its  maturity  and  had  been  included  in 
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This  practically  is  the  same  as  though  the  court  had  power  to  declare 
the  principal  sum  duo  at  once,  if  it  deemed  best  so  to  do.  Inasmuch 
as  it  would  be  disastrous  to  sell  a  part  of  a  railroad  line,  the  court  on 
a  foreclosure  for  a  failure  to  pay  interest  may  order  the  whole  line  to 
be  sold  and  apply  the  proceeds  to  the  payment  of  the  whole  debt.  But 
a  sale  will  not  be  ordered  on  terms  materially  different  from  those 
called  for  by  the  pleadings.  Without  the  consent  of  the  bondholders 
the  court  cannot  decree  that  bonds  shall  become  duo  at  once.  Where 
bonds  are  worth  much  more  than  par  and  have  a  long  time  to  run  at 
a  high  rate  of  interest,  the  court  will  hesitate  before  declaring  them 
due  at  once.^  Wliere  the  principal  is  declared  due  after  foreclosure 
has  commenced,  it  may  be  set  up  by  a  supplemental  bill.^  Where  the 
mortgage  provides  that  the  bonds  shall  become  due  in  case  of  an  ex- 
ecution issuing  against  the  company  and  being  unpaid,  it  is  legal  for 
a  holder  of  coupons  to  obtain  judgment  and  issue  such  execution,  and 


the  amount  upon  which  the  sale  was 
made.  The  court  will  order  a  sale  of 
the  whole  road,  although  one  class  of 
bondholders  oppose,  where  the  re- 
ceiver is  running  behind  and  interest 
is  not  being  paid.  Bound  r.  South 
Carolina  Ry.,  50  Fed.  Rep.  853  (1892). 
Even  though  the  principal  is  not  to 
become  due  until  maturity,  notwith- 
standing there  is  a  default  in  interest, 
yet  if  the  company  is  insolvent  and 
in  arrears,  and  has  large  unsecured 
debts,  the  court  will  decree  foreclosure 
of  the  whole  property.  "Where  various 
mortgages  are  inextricably  interwoven 
and  interest  paid  on  none,  the  court 
will  so  decree.  Carey  v.  Houston,  etc, 
Ry.,  45  Fed.  Rep.  438  (1891).  "Where 
a  mortgage  or  deed  of  trust  is  given 
to  secure  the  interest  and  principal 
of  notes  or  bonds,  and  the  mortgaged 
property  cannot  be  sold  in  parts  with- 
out injury  to  its  value,  the  whole 
may, be  sold  on  default  of  the  payment 
of  interest  before  the  principal  is 
due."  After  the  sale  the  court  will 
decide  what  shall  be  done  with  the 
proceeds.  Wilmer  i\  Atlanta,  etc.  Ry., 
2  Woods,  447,  455  (1875);  s.  c,  30 
Fed.  Cas.  80.  Concerning  the  question 
of  priority  of  coupons,  see  ch.  XLVI, 
supra.  Concerning  the  statutes  on  this 
subject,  see  Jones,  Corp.  Bonds,  §  634. 
Where  a  company  gives  a  mortgage 


on  its  whole  line,  but  constructs  only 
the  middle  section,  and  then  another 
company  constructs  the  two  ends  on 
a  right  of  way  procured  by  such  latter 
company,  the  mortgage  does  not  cover 
the  two  ends.  On  a  foreclosure  the 
court  will  not  order  a  sale  of  the 
middle  section  alone,  but  of  the  whole, 
in  order  to  preserve  the  system.  Chi- 
cago, etc.  Ry.  V.  Loewenthal,  93  111. 
433  (1879).  In  Goodman  v.  Cincin- 
nati, etc.  R.  R.,  2  Disney  (Ohio),  176 
(1858),  the  court  said  that  a  part  of 
the  railroad  would  be  sold,  and  di- 
rected an  inquiry  in  order  to  ascertain 
what  part  could  be  advantageously 
sold.  The  court  may  sell  the  whole 
property  when  the  interest  Is  unpaid, 
though  the  principal  is  not  due.  Men- 
denhall  v.  West  Cbester,  etc.  R.  R., 
36  Pa.  St.  145,  note  (1860).  Where 
mortgage  bonds  are  a  lien  on  such 
part  of  a  railroad  as  is  in  Ohio  and 
not  on  a  part  in  Indiana,  and  the 
road  is  sold  as  a  whole  without  preju- 
dice to  such  lien-holder"s  rights,  the 
purchaser  must  pay  such  lien  or  else  a 
resale  of  such  part  of  the  road  as  is  in 
Ohio  will  be  ordered.  Compton  v. 
Jesup,  167  U.  S.  1  (1S97). 

1  Pennsylvania  R.   R.  v.  Allegheny, 
etc.  R.  R.,  48  Fed.  Rep.  139  (1691). 

2  Seattle,  etc.  Ry.  v.  Union  Trust  Co., 
79  Fed.  Rep.  179  (1897). 


(179) 
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tLe  mortgage  maj  thereby  become  due,  even  tbough  the  judgment  on 
the  coupons  was  obtained  by  consent  for  the  purpose  of  having  the 
mortgage  become  due,^  If  the  principal  is  not  due  and  cannot  be  de- 
clared due,  no  judgment  for  deficiency  can  be  given  until  it  does  be- 
come due,  but  the  property  may  nevertheless  be  sold  as  a  whole.^  It 
is  to  be  borne  in  mind  that  the  adjudicated  insolvency  of  the  mort- 
gagor operates  to  mature  mortgage  bonds  in  order  that  they  may  par- 
ticipate in  the  distribution  of  the  general  assets  not  covered  by  the 
mortgage,  in  case  the  mortgage  security  is  insufhcient.^  Upon  a  sale 
of  the  assets  and  the  winding  up  of  the  company,  bonds  not  yet  due 
may  be  paid  at  par  and  accrued  interest.* 

The  court  may  decree  a  sale  in  a  different  manner  from  the  mode 
prescribed  by  the  mortgage  giving  a  power  of  sale ;  hence,  the  court 
may  order  the  proj^erty  sold  as  an  entirety  and  the  proceeds  appor- 
tioned according  to  the  evidence  as  to  the  value  of  the  divisions.^  A 
sale  of  a  portion  of  a  railroad  to  satisfy  a  lien  may  be  illegal.^  Where 
stock  is  sold  on  a  mortgage  foreclosure  it  will  be  sold  "by  offering  the 
shares  in  small  blocks,  and  then  as  a  whole,  and  taking  the  bid  which 
aggregates  the  larger  sum."  '^ 

WTiere  a  corporation  is  dissolved  even  voluntarily  under  the  statute, 
a  mortgage  given  by  the  corporation  prior  to  the  dissolution  cannot 
be  foreclosed,  unless  by  statute  the  corporation  still  exists  for  pur- 
poses of  litigation.  The  remedy  of  the  mortgagee  is  to  apply  in  the 
proceeding  for  a  dissolution  and  receivership.  The  court  may  order 
delivery  of  the  possession  of  the  property  to  the  trustees  in  accord- 
ance with  the  terms  of  the  mortgage.^ 

1  Dickerman  v.  Northern  T.  Co.,  176  even  though  a  contractor's  lien  on  a 
U.  S.  181  (1900).  portion  of  a   railroad   is   being   fore- 

2  Farmers'  L.  &  T.  Co.  v.  Grape  closed  in  the  federal  court,  yet  a  sub- 
Creek  Coal  Co.,  65  Fed.  Rep.  717  sequent  foreclosure  suit  and  sale  in 
(1895).  the  state  court  will  not  be  disturbed 

3  Union  T.  Co.  etc.  v.  Thomas,  66  by  a  decree  in  the  federal  court;  but 
Atl.  Rep.  450  (Md.  1907).  Bonds  of  an  the  purchaser  at  the  foreclosure  sale 
insolvent  corporation  become  due  on  in  the  state  court  takes  the  property 
its  dissolution,  and  a,ccordingly  the  subject  to  such  lien,  and  such  pur- 
stockholders'  statutory  liability  there-  chaser  may  intervene  in  the  federal 
on  commences  at  that  date.  Ramsden  court  and  prevent  a  sale  of  a  fragment 
r.  Knowles,  151  Fed.  Rep,  718  (1906).  of  the  property.  Connor  v.  Tennessee, 
See  also  §  642,  s«pm.  etc.   Ry.,    109   Fed.   Rep.   931    (1901). 

4  Re    Southern,   etc.   Ry.    Co.,   Ltd.,  See  also  §  772. 

[1905]  2  Ch.  78.  7  Toler  v.  East  Tennessee,  etc.  Ry., 

5  Lov/  V.  Blackford,  87  Fed.  Rep.  392     67  Fed.  Rep.  168,  181  (1894). 
(1898).  8  Nelson    v.    Hubbard,    96    Ala.    238 

c  A  sale  of  a  portion  of  a  section  of     (1892). 
a  going  railroad  is  illegal;  and  hence, 
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§  837.  Power  of  the  court  to  order  a  sale  of  the  property  free  and 
clear  of  all  incumbrances,  including  those  prior  to  the  one  under 
consideration — Consolidation  of  suits. — As  already  shown,  a  court 
has  no  power  to  declare  the  principal  sum  due  in  a  suit  for  fore- 
closure for  default  in  the  payment  of  interest,  although  the  court 
may  order  the  whole  property  sold.^  Neither  has  the  legislature  the 
power  to  direct  that  a  railroad  system  shall  be  sold  free  and  clear  of 
all  incumbrances,  so  far  as  concerns  mortgages  existing  at  the  time  of 
such  act  of  the  legislature.^  It  seems  also  that  a  court  of  equity  has 
no  power  to  make  such  a  decree  in  a  suit  brought  by  a  junior  mort- 
gagee. The  senior  mortgagee  is  entitled  to  retain  his  lien  if  he  so 
wishes.^  The  foreclosure  suit  of  the  junior  mortgagee,  however,  gen- 
erally stops  the  payment  of  the  interest  on  the  senior  mortgage  and 
thus  forces  the  senior  mortgagee  to  begin  foreclosure  himself.'* 


1  See  §  836,  supra. 

2  The  legislature  cannot,  subse- 
quently to  the  giving  of  a  mortgage, 
prescribe  that  certain  persons  shall 
sell  the  property  free  from  incum- 
brance, and  pay  off  the  liens  in  the 
order  of  their  priority.  A  statute  in 
New  Jersey  to  that  effect  is  unconsti- 
tutional. Martin  v.  Somerville,  etc.  Co., 
16  Fed.  Cas.  903  (1856);  Randolph 
V.  Middleton,  26  N.  J.  Eq.  543  (1875), 
reversing  25  N.  J.  Eq.  306.  See  also 
§  800,  supra. 

3  A  general  mortgagee  cannot,  by 
bringing  into  its  foreclosure  suit 
ninety  other  mortgages,  thereby  com- 
pel a  sale  of  the  whole  system  as  an 
entirety.  Each  mortgagee  is  entitled 
to  a  separate  sale  of  the  property 
mortgaged  to  him.  Wabash,  etc.  Ry. 
V.  Central  T.  Co.,  22  Fed.  Rep.  138 
(1884).  Under  the  New  Jersey  stat- 
ute the  court  has  no  pover  in  insolv- 
ency proceedings  to  sell  the  property 
of  a  corporation  free  from  prior  in- 
cumbrances, unless  the  validity  of 
such  incumbrances  is  disputed  and 
the  property  will  deteriorate  unless 
sold.  Reilly  v.  Penn.,  etc.  Co.,  58  N. 
J.  Eq.  459  (1899).  The  court  may 
order  the  receiver  to  make  a  sale 
without  mention  of  prior  liens  or  in- 
cumbrances. This  leaves  thckm  to  be 
litigated,  and  enables  the  purchaser  to 
contest  them.  Such  is  the  rule  even 
though  the   sale  is  subject  to  prior 


legal  incumbrances.  Hackensack  Wa- 
ter Co.  V.  De  Kay,  36  N.  J.  Eq.  548 
(1883).  The  court  may  order  the  sale 
to  be  made  subject  to  judgments, 
taxes,  claims,  etc.,  the  adjudication  as 
to  them  to  be  made  subsequently. 
Turner  v.  Indianapolis,  etc.  Ry.,  8 
Biss.  380  (1878);  s.  c,  24  Fed.  Cas. 
367.  Where  a  mortgage  bondholder  of 
one  of  the  three  companies  which 
have  been  consolidated  into  a  single 
company  files  a  bill  for  foreclosure 
and  makes  the  consolidated  company 
a  party  defendant,  the  court  will  order 
a  sale  of  the  road  as  a  whole,  although 
there  are  three  divisional  mortgages 
on  the  property.  The  proceeds  may 
be  apportioned  according  to  the  earn- 
ings of  the  different  divisions  upon 
equitable  principles  and  the  reports  of 
experts.  Gibert  r.  Washington,  etc. 
R.  R.,  33  Gratt.  (Va.)  586,  612  (1880). 
Where  the  court  orders  a  sale  of  the 
property  by  the  receiver  free  from  all 
liens,  a  judgment  creditor  who  claims 
a  prior  lien,  and  who  was  a  party  to 
the  suit,  is  bound  by  such  decree  of 
sale.  Nelson  v.  Jenks,  51  Minn.  108 
(1892).  In  Texas  it  has  been  held 
that  the  property  may  be  sold  free 
from  the  mortgage  without  notice  to 
the  trustee.  Hammond  r.  Tar\-er,  11 
Tex.  Civ.  App.  48  (1895);  aff'd,  89 
Tex.  290   (1896). 

4  Underlying    mortgagees    may    of 
course  commence  foreclosure  proceed- 
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When  the  foreclosure  suit,  either  bj  bill  or  cross-bill,  leads  to  a 
foreclosure  of  several  mortgages  at  the  same  time  in  one  suit,  the 
court  will  endeavor  to  protect  the  divisional  mortgages  by  ordering 
a  separate  sale,  unless  the  value  of  the  property  as  a  system  will  be 
thereby  destroyed.-^  The  court  will  consolidate  the  various  suits  if 
the  proceedings  will  thereby  be  simplified  and  substantial  justice 
done.^ 

§  838.  Default  in  interest  for  the  express  purpose  of  paying  off 
bonds  bearing  a  high  rate  of  interest.  — This  is  a  device  which  is  oc- 
casionally resorted  to  by  unscrupulous  managers  in  order  to  reduce 
the  amount  of  interest  which  the  company  has  to  pay.  Bonds  bearing 
a  high  rate  of  interest  having  been  sold  during  the  early  existence  of 
the  corporation,  the  managers,  after  the  company  has  become  pros- 
perous, desire  to  reduce  interest  by  paying  off  the  old  bonds  and  issu- 
ing new  ones.  Hence,  in  order  to  pay  off  the  old  ones,  they  stop  the 
payment  of  interest.  The  manipulation  is  generally  successful.  The 
court,  however,  does  what  it  can  to  circumvent  the  scheme.  It  may 
put  in  a  receiver  to  operate  the  business  and  apply  the  profits  to  the 
payment  of  the  interest,^  or  may,  on  the  suit  of  a  bondholder,  decree 


ings.  Central  T.  Co.  v.  Wabash,  etc. 
Ry.,  25  Fed.  Rep.  693  (1885).  Where 
the  general  foreclosure  is  nearly  com- 
plete, the  court  will  not  turn  over  a 
part  of  the  system  to  the  underlying 
mortgagees,  but  will  wait  for  a  sale  of 
the  whole  system.  Central  T.  Co.  v. 
Wabash,  etc.  Ry.,  25  Fed.  Rep.  693 
(1885). 

1  If  there  is  an  underlying  mortgage 
on  part  of  the  road,  the  court  will 
order  that  to  be  sold  separately  if  it 
can  be  done  without  destroying  the 
value  of  the  whole  property.  This 
will  enable  such  a  mortgagee  to  pro- 
tect himself.  Campbell  v.  Texas,  etc. 
R.  R.,  2  Woods,  263  (1872);  s.  c,  4 
Fed.  Cas.  1188.  See  also  Farmers'  L. 
&  T.  Co.  V.  Newman,  127  U.  S.  649 
(1888),  and  the  preceding  section. 
Where  a  single  mortgage  secured 
three  series  of  bonds,  each  series  be- 
inf  a  first  lien  on  one-third  of  the 
property,  the  court  will  order  the  sale 
of  the  property  as  a  whole  and  appor- 
tion the  assets  according  to  the  value 
and  earning  capacity  of  the  different 
divisions.     Farmers'  L.   &   T.   Co.   v. 


Cape  Fear,  etc.  Ry.,  82  Fed.  Rep.  344 
(1897).     See  also  §§836,  850. 

2  Where  a  railroad  construction 
contractor  files  a  bill  to  establish  a 
lien  on  the  road  and  asks  a  foreclo- 
sure of  a  prior  mortgage,  and  the 
trustee  of  the  mortgage  files  a  bill  for 
foreclosure,  the  court  may  consolidate 
the  suits  and  allow  the  latter  to  be 
sole  complainant.  American  L.  &  T. 
Co.  V.  East,  etc.  R.  R.,  37  Fed.  Rep. 
242  (1889);  also  Wabash,  etc.  Ry.  v. 
Central  T.  Co.,  23  Fed.  Rep.  513 
(1885).  Although  three  different 
mortgages  on  the  same  property  are 
being  foreclosed  in  three  suits,  the 
suits  will  not  be  consolidated  until 
they  are  ready  for  decree.  Mercantile 
T.  Co.  V.  Missouri,  etc.  Ry.,  41  Fed. 
Rep.  8  (1889).  A  judgment  creditor's 
suit  may  be  consolidated  with  a  sub- 
sequent foreclosure  suit  brought  inde- 
pendently in  the  same  court.  Toledo, 
etc.  R.  R.  V.  Continental  Trust  Co.,  95 
Fed.  Rep.  497  (1899). 

3  If  the  mortgagor  attempts  to  com- 
pel a  foreclosure  in  order  to  pay  off 
the  debt  before  it  is  due,  the  court 
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that  tliG  trustee  take  possession  of  the  road.^  But  if  the  trustee  is  fore- 
closing in  collusion  with  the  company,  an  objecting  bondholder  must 
oflFer  to  pay  such  bondholders  as  desire  payment  at  par.-  Yet  these 
remedies  are  dangerous,  and  rather  than  resort  to  them  the  bondhold- 
ers generally  submit  to  a  reduction  of  interest.  The  result  is  a  loss  to 
both  sides — a  partial  loss  of  interest  to  the  investor  and  a  total  loss  of 
credit  to  the  manipulator. 

§  839.  Conflict  between  the  federal  and  the  state  courts  in  fore- 
closure  suits— Jurisdiction  of  federal  courts. — Although  a  fore- 
closure suit  has  been  commenced  in  a  state  court,  yet  this  does  not 
prevent  the  commencement  of  an  independent  foreclosure  suit  on  the 
same  property  in  the  federal  court.     Both  suits  may  go  on.^     Thus, 


will  put  in  a  receiver  to  apply  the 
income  to  the  payment  of  the  interest 
in  default.  "However  burdensome 
this  high  rate  of  interest  may  be  to 
the  defendant  it  has  no  legal  rioht  to 
demand  a  reduction,  nor  can  it  compel 
a  foreclosure  and  payment  of  the 
mortgage  debt  before  its  maturity  by 
refusing  to  pay  the  interest  according 
to  the  obligation  of  its  contract,  and 
appropriating  its  income  and  earnings 
to  its  own  use.  It  cannot  thus  take 
ad"vantage  of  its  own  wrong."  Dow  v. 
Memphis,  etc.  R.  R.,  20  Fed.  Rep.  260 
(1884).  Where  a  railroad  in  pros- 
perous condition  allows  by  collusion  a 
judgment  to  be  taken  against  it  and 
a  receiver  to  be  appointed  thereunder, 
all  for  the  purpose  of  applying  its 
income  to  improvements  instead  of  to 
the  paj-ment  of  its  debts  and  interest 
coupons,  the  court  of  its  own  motion 
will  discharge  the  receiver.  Sage  v. 
Memphis,  etc.  R.  R.,  IS  Fed.  Rep.  571 
(1883) ;  rev'd  on  another  point  in  125 
U.  S.  361. 

1  Where  the  company  refuses  to  pay 
the  coupons,  although  able  to  do  so, 
its  object  being  to  comi>el  the  bond- 
holders to  take  a  lower  rate  of  inter- 
est, a  bondholder  may  file  a  bill  in 
equity  to  compel  the  trustees  of  the 
mortgage  to  "take  possession  of  the 
property  for  the  purpose  of  foreclo- 
sure, and  manage  it  and  apply  the  net 
earnings  to  payment  of  the  interest  on 
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the    bonds."     First    Nat.    Ins.    Co.   v. 
Salisbury,  130  Mass.  303   (1881). 

2  A  bondholder  may  intervene  in  a 
foreclosure  suit  and  may  prevent  the 
foreclosure  by  proving  that  the  fore- 
closure is  a  scheme  to  pay  off  the 
seven  per  cent,  bonds  in  order  to  ena- 
ble the  mortgagor  to  issue  new  bonds 
at  a  lower  rate  of  interest.  He  must, 
however,  stand  ready  to  buy  all  bonds 
which  are  presented'  for  payment.  The 
trustee's  suit  to  foreclose  will  then  be 
stayed.  Tillinghast  v.  Troy,  etc.  R.  R., 
48  Hun,  420  (1888);  aff'd,  121  N.  Y. 
649. 

3  Beekman  v.  Hudson,  etc.  Ry.,  35 
Fed.  Rep.  3  (1888);  Weaver  v.  Field, 
16  Fed.  Rep.  22  (1883);  Stanton  v. 
Embry,  93  U.  S.  548  (1876);  Insur- 
ance Co.  V.  Brune,  96  U.  S.  588  (1887). 
Where  a  state  court  does  not  take 
possession  or  control  of  property  in  a 
suit,  a  similar  suit  involving  the  same 
subject-matter  may  subsequently  be 
started  and  prosecuted  in  the  federal 
court.  Defiance,  etc.  Co.  v.  City  of 
Defiance,  100  Fed.  Rep.  178  (1900).  A 
suit  in  a  state  court  by  a  mortgagor 
to  restrain  the  trustee  from  selling 
the  property  is  no  bar  to  a  suit  in  the 
federal  court  to  foreclose  the  mort- 
gage. Pietce  V.  Feagans,  39  Fed.  Rep. 
587  (1889).  The  fact  that  a  bill  has 
been  filed  by  a  general  creditor  in  a 
state  court,  asking  for  a  recei%'er  of 
the    insolvent    corporation,    does    not 
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although  two  foreclosure  suits  affecting  the  same  property  and  having 
the  same  parties  are  instituted,  one  in  the  federal  court  and  the  other 


prevent  a  mortgagee  starting  a  suit 
afterwards  in  the  United  States  court 
to  foreclose.  State  Trust  Go.  v.  Na- 
tional, etc.  Mfg.  Co.,  72  Fed.  Rep.  575 
(1893).  A  suit  by  a  stockholder  iu 
the  federal  court  for  a  receiver  and 
the  application  of  all  assets  to  the 
debts  is  not  a  bar  to  a  suit  in  the 
state  court  by  a  creditor  for  a  receiver 
and  the  application  of  the  assets  to 
the  debts,  even  though  a  ceiver  ap- 
pointed in  a  former  action  takes  pos^ 
session  of  little  of  the  property  and 
is  discharged.  Liggett  v.  Glenn,  51 
Fed.  Rep.  381  (1892).  See  also  §865, 
infra.  Where  the  property  of  a  cor- 
poration is  in  the  hands  of  state  re- 
ceivers, and  any  judgment  against  it 
in  the  federal  court  would  have  to  be 
referred  to  the  state  court  for  pay- 
ment, a  case  which  has  been  removed 
to  the  federal  court  should  be  re- 
manded. Goldberg,  etc.  Co.  r.  German, 
etc.  Co.,  152  Fed.  Rep,  831  (1907).  A 
stockholder  may  maintain  a  suit  in 
the  state  court  to  enjoin  directors 
from  extending  a  lease  at  a  reduced 
rental  and  from  releasing  security  for 
such  rental,  w-here  he  charges  fraud, 
even  though  both  the  lessor  and  les- 
see are  in  the  hands  of  receivers  ap- 
pointed by  the  federal  court.  More- 
over the  federal  court  has  no  author- 
ity in  such  suits  to  compel  the  lessor 
to  execute  such  lease.  Guaranty  Trust 
Co.  V.  North  Chicago  St.  R.  Co.,  130 
Fed.  Rep.  801  (1904).  A  sale  of  all 
the  property  of  a  railroad  upon  fore- 
closure proceedings  does  not  prevent 
judgment  creditors  claiming  a  judg- 
ment lien  on  the  property  from  con- 
tinuing their  proceedings  in  the  state 
court  Blair  r.  Walker,  26  Fed.  Rep. 
73  (1886).  A  foreclosure  suit  and 
appointment  of  a  receiver  in  a  federal 
court  does  not  oust  a  state  court  of 
jurisdiction  in  a  pending  suit  for 
damages  to  land  by  reason  of  the  con- 
struction of  the  road.     Mercantile  T. 


Co.  V.  Pittsburg,  etc.  R.  R.,  29  Fed. 
Rep.  732  (1887).  In  a  suit  by  a  cor- 
porate creditor  to  reach  the  equity  of 
the  corporation  in  its  mortgaged  prop- 
erty, a  third  person  who  claims  part 
of  the  complainant's  debt  and  is  liti- 
gating the  same  in  the  state  court  will 
not  be  allowed  to  intervene.  Coffin 
V.  Chattanooga,  etc.  Co.,  44  Fed.  Rep. 
533  (1891).  Where  a  foreclosure  suit 
is  pending  in  one  state  court,  another 
foreclosure  suit  on  the  same  property 
cannot  be  commenced  in  another  state 
court,  both  courts  being  in  the  same 
parish.  WejTuouth  v.  Roselius,  36  La, 
Ann.  527  (1884).  The  general  prin- 
ciples governing  this  subject  of  pri- 
ority of  a  similar  suit  in  the  state 
court  are  discussed  in  Loring  v. 
Marsh,  2  Cliff.  311  (1864);  s.  c,  15 
Fed.  Cas.  898  (not,  however,  a  cor- 
poration case).  Although  a  foreclo- 
sure suit  on  another  mortgage,  which 
is  claimed  to  be  a  first  mortgage,  is 
pending  in  the  state  court  and  a  re- 
ceiver has  been  appointed,  yet  a  bond- 
holder may  commence  another  fore- 
closure suit  in  the  federal  court,  set- 
ting up  that  the  trustees  of  his  mort- 
gage, which  he  claims  is  prior  to  the 
above-named  mortgage,  are  commit- 
ting a  breach  of  trust,  one  carrying 
on  the  suit  in  the  state  court  and  the 
other  acting  as  receiver  therein.  No 
request  to  the  trustees  to  bring  the 
suit  is  necessary.  The  federal  court, 
however,  will  not  appoint  a  receiver 
in  such  a  case.  Mercantile  T.  Co.  v. 
Lamoille,  etc.  R.  R.,  16  Blatchf.  324 
(1879);  s.  c,  17  Fed.  Cas.  25.  In 
Brooks  t\  Vennont,  etc.  R.  R.,  14 
Blatchf.  463  (1878);  s.  c,  4  Fed.  Cas. 
308,  the  court  held  that  a  bondholder 
might  institute  a  suit  in  the  federal 
court  for  foreclosure,  even  though  the 
trustee  had  already  instituted  a  suit 
for  the  same  purpose  in  the  state 
coiirt.  This  case,  however,  both  in 
its  reasoning  and  its  conclusions,  can 
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in  the  state  court,  jet  the  second  suit  will  not  be  dismissed,  but  all 
proceedings  therein  will  be  stayed  until  the  first  suit  is  tried  and  de- 
termined.^ Where  a  junior  mortgage  is  being  foreclosed  in  the  state 
court  and  a  receiver  has  been  appointed,  a  subsequent  suit  in  the  fed- 
eral court  to  foreclose  the  senior  mortgage  will  be  stayed  until  the 
completion  of  the  proceedings  in  the  state  court.^  The  United  States 
courts  are  prohibited  by  act  of  congress  from  enjoining  a  state  court 
from  appointing  a  receiver  or  carrying  on  legal  proceedings,^  but  they 
may  enjoin  suits  in  their  own  courts.*  A  state  court  may  enjoin 
parties  from  instituting  suit  in  the  federal  court,  but  upon  the  filing 
of  a  bill  in  the  United  States  court  jurisdiction  attaches,  even  though 
the  writ  of  subpoena  is  not  served  until  after  service  has  been  made 
in  a  suit  commenced  in  a  state  court,  and  hence  the  state  court  cannot 
enjoin  the  party  who  files  such  bill  from  proceeding  \vith  his  suit  in 
the  United  States  court.^  A  gas  consumer  may  enjoin  in  the  state 
court  the  company  from  cutting  off  his  gas  because  he  pays  only  a 
rate  as  reduced  by  the  legislature,  even  though  the  company  is  con- 
testing the  reduction  in  the  federal  court  by  a  suit  to  restrain  the 
enforcement  of  the  statute,  the  plaintiff  in  the  state  court  not  being  a 


hardly  be  considered  correct.  Where 
foreclosure  is  commenced  in  the  fed- 
eral court,  and  then  by  agreement  of 
nearly  all  the  bondholders  a  plan  of 
reorganization  is  adopted  and  ap- 
proved by  the  court,  and  is  acted  on 
by  nearly  al  the  parties,  the  suit  not 
being  formally  discontinued,  but  ap- 
parently abandoned,  the  suit  contin- 
ues nevertheless,  and  a  subsequent 
foreclosure  by  the  trustee  in  a  state 
court  gives  no  rights  to  a  purchaser 
at  the  foreclosure  sale  as  against  a 
bondholder  who  did  not  take  part  in 
the  reorganization.  He  may  revive 
and  proceed  with  the  case  in  the  fed- 
eral court.  Bill  V.  New  Albany,  etc. 
R.  R.,  2  Biss.  390  (1870) ;  s.  c,  3  Fed. 
Cas.  379.  Although  a  foreclosure  suit 
is  pending  in  a  state  court  with  an 
injunction  against  suits  being  brought 
against  the  corporation,  yet  a  bond- 
holder under  another  mortgage  who 
is  not  a  party  to  the  first  suit  may  sue 
on  his  bonds  in  the  federal  court. 
Parsons  v.  Greenville,  etc.  R.  R.,  1 
Hughes,  279  (1877) ;  s.  c,  18  Fed.  Cas. 
1255.  A  pending  suit  in  the  federal 
court  is  not  affected  by  insolvency  pro- 


ceedings instituted  after  such  suit  was 
commenced.  Straine  v.  Bradford,  etc. 
Co.,  88  Fed.  Rep.  571   (1898). 

1  Hughes  V.  Green,  84  Fed.  Rep.  833 
(1898). 

2  Cochran  r.  Pittsburg,  etc.  R.  R., 
15S  Fed.  Rep.  549    (190  0- 

3  Coeur  D'Alene  Ry.,  etc.  Co.  v. 
Spalding,  93  Fed.  Rep.  280   (1899). 

■1  Even  though  a  railroad  company 
occupying  the  streets  commits  a 
breach  of  tl-e  contract  between  the 
company  and  the  city,  under  which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  instructing  the  city  officers  to 
take  forcible  possession  of  the  street 
and  remove  the  tracks.  Such  action 
is  a  taking  of  the  railroad  property 
without  due  process  of  law  and  may 
be  enjoined  in  the  federal  courts.  A 
subsequent  suit  brought  in  the  federal 
court  by  the  city  to  enforce  such  or- 
dinance will  also  be  enjoined.  Iron 
Mountain  R.  R.  v.  City  of  Memphis, 
96  Fed.  Rep.  113  (1899). 

r>  Farmers',  etc.  Co.  v.  Lake  Street, 
etc.  R.  R..  177  U.  S.  51  (1900). 
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party  to  the  suit  in  the  federal  court  and  there  being  no 
injunction  in  the  federal  court  against  the  plaintiff  bringing  a  suit  in 
the  state  court.^  Even  though  the  franchise  of  a  waterworks  com- 
pany has  been  declared  forfeited  in  a  suit  by  the  city  against  the  com- 
pany, yet  a  mortgagee  of  the  property  may  bring  suit  in  the  federal 
court  to  maintain  the  franchise  and  may  have  a  receiver  appointed, 
the  mortgagee  not  having  been  a  party  to  the  first  suit  in  the  state 
court.^  The  federal  court  will  not  on  the  application  of  receivers  ap- 
pointed in  a  state  court  at  the  instance  of  the  state,  turn  over  to  them 
property  already  in  the  hands  of  federal  receivers,  unless  the  state 
suits  have  proceeded  to  a  point,  showing  that  the  state  will  prevail 
and  that  the  property  should  be  turned  over.^  Where  a  suit  is  pend- 
ing in  the  United  States  court  in  California,  and  subsequently  the  de- 
fendants commence  a  suit  in  England,  involving  questions  that  can 
be  adjudicated  in  the  first  suit,  the  United  States  court  will  enjoin 
the  defendants  from  prosecuting  such  suit  in  England.'* 

It  has  been  held  that,  although  suit  is  pending  in  the  federal  court 
to  foreclose  a  mortgage,  yet  a  creditor  may  file  a  bill  in  the  state 
court  to  have  the  mortgage  declared  illegal  as  having  been  given  to 
stockholders  without  consideration.^  A  suit  in  a  state  court  to  con- 
strue and  enforce  a  deed  by  a  corporation  for  the  benefit  of  creditors 
does  not  prevent  a  subsequent  suit  in  the  federal  court  to  set  aside 
such  deed.^  Even  though  the  federal  court  has  possession  of  prop- 
erty, a  mechanic's  lien  claimant  may  file  papers  in  the  state  court 
to  preserve  his  lien,  but  cannot  proceed  to  a  sale.'^ 

The  federal  court  will  not  disturb  a  receiver  who  has  been  ap- 
pointed by  the  state  court  before  any  receiver  was  appointed  by 
the  federal  court,  and  vice  versa,  the  rule  being  that  the  court  which 
first  takes  possession  may   retain  possession.^      Hence,    a  receiver 

1  Richman  v.  Consolidated,  etc.  Co.,  303  (1891).   In  Wilmer  t\  Atlanta,  etc. 
186  N.  Y.  209   (1906).  Ry.,  2  Woods,  409,  427  (1875)  ;  s.  c,  30 

2  Farmers',  etc.  Co.  v.  Meridian,  etc.  Fed.  Cas.  73,  the  court  said:  "The  test, 
Co.,  139  Fed.  Rep.  661  (1905).  I  think,  is  this:    Not  which  action  was 

3  Pennsjivania   Steel   Co.   v.  N.   Y.,  first  commenced,  nor  which  cause  of 
etc.  Ry.,  160  Fed.  Rep.  224  (1908).  action  has  priority  or  superiority,  but 

4  Gage    V.   Riverside   Trust   Co.,    86  which  court  first  acquired  jurisdiction 
Fed.  Rep.  984   (1898).  over    the    property.     If    the    Fulton 

5  Gay  V.  Brierfield,  etc.  Co.,  94  Ala.  county  court  had   the  power  to  take 
303   (1891),  reviewing  many  cases.  possession  when  it  did  so,  and  did  not 

c  Powers  v.  Blue,  etc.  Assoc,  86  Fed.  invade  the  possession'  or  j  risdiction 

Rep.  705  (1808),  reviewing  and  classi-  of  this  court,  its  possession  will  not 

fying  the  authorities.  be  interfered  with  by  this  court;  the 

7  Heidritter  v.  Elizabeth   Oil   Cloth  parties  must  either  go  to  that  court 
Co.,  112  U.  S.  294  (1884).  and  pray  for  the  removal  of  its  hand, 

8  Gay  V.  Brierfield,  etc.  Co.,  94  Ala.  or,  having  procured  an  adjudication  of 
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appointed  bj  a  federal  court  cannot  take  property  vliich  is  already 
in  the  bands  of  a  receiver  duly  and  previously  appointed  by  a  state 
court.^  "It  is  a  rule  of  general  application  that  where  property  is 
in  the  actual  possession  of  one  court  of  competent  jurisdiction,  such 
possession  cannot  be  disturbed  by  process  out  of  another  court."  ^ 


their  rights  in  this  court,  must  wait 
until  the  action  of  that  court  has  been 
brought  to  a  close,  and  judicial  pos- 
session has  ceased.  .  .  .  The  alleged 
collusion  and  fraud  of  the  parties  can- 
not alter  the  case.  It  is  a  question 
between  the  two  courts;  and  we  must 
respect  the  possession  and  jurisdic- 
tion of  the  sister  court.  We  cannot 
take  the  property  out  of  its  hands 
unless  it  has  first  wrongfully  taken 
it  out  of  our  hands.  This,  as  we  have 
shown,  has  not  been  done.  The  ap- 
plication for  a  writ  of  assistance  and 
for  an  attachment  must  be  denied." 

1  Shields  V.  Coleman,  157  U.  S.  168 
(1895). 

2  Moran  v.  Sturges,  154  U.  S.  256, 
274  (1894).  Where  the  federal  court 
has  appointed  a  receiver  under  a  fore- 
closure bill  and  he  has  taken  posses- 
sion, a  subsequent  receiver  appointed 
by  a  state  court  on  the  application 
of  junior  creditors  will  not  be  given 
possession.  Central  T.  Co.  v.  Chat- 
tanooga, etc.  R.  R.,  62  Fed.  Rep.  950 
(1894).  After  a  state  receiver  has 
been  appointed  the  federal  court  will 
not  appoint  another,  even  though  the 
former  has  been  forcibly  ousted  of 
possession.  Cent."al  T.  Co.  v.  South 
Atlantic,  etc.  R.  R.,  57  Fed.  Rep.  3 
(1893).  A  United  States  marshal  can- 
not levy  on  property  in  the  hands 
of  a  state  receiver.  A  state  receiver 
may  apply  to  the  federal  court  and 
have  the  levy  set  aside.  The  federal 
court  will  not  inquire  into  irregular- 
ities in  the  appointment  of  the  re- 
ceiver. Remington,  etc.  Co.  v.  Louisi- 
ana, etc.  Co.,  56  Fed.  Rep.  287  (1893). 
Where  the  receiver  of  a  system  of 
roads  is  appointed  by  the  federal 
court  at  the  instance  of  the  company 
itself,  and  subsequently  a  receiver  is 

28 


appointed,  by  a  state  court,  of  a  rail- 
road company  whose  road  makes  up  a 
part  of  that  system,  but  which  is  con- 
trolled by  the  parent  company  as  a 
majority  stockholder  and  creditor,  the 
federal  court  will  direct  the  receiver 
to  turn  over  that  road  to  the  receiver 
appointed  by  the  state  court.  Cen- 
tral R.  R.  etc.  Co.  V.  Farmers'  L.  & 
T.  Co.,  56  Fed.  Rep.  357  (1893). 
Where  a  street  railroad  has  been  sold 
out  under  a  damage  claim,  which  by 
statute  has  priority  over  a  mortgage, 
and  a  state  receiver  is  in  charge,  the 
mortgagee  cannot  have  a  receiver  ai>- 
pointed  by  the  federal  court  in  an 
action  to  foreclose.  Lancaster  v.  Ash- 
ville  St.  Ry.,  90  Fed.  Rep.  129  (1898), 
holding  also  that  even  though  state 
proceedings  have  been  practically 
closed,  yet,  if  the  receiver  has  not 
been  discharged,  the  United  States 
court  will  not  appoint  another  re- 
ceiver, especially  where  no  great  and 
imminent  danger  is  involved. 

Where  the  federal  court  has  ap- 
pointed a  receiver  and  directed  him 
to  take  possession  without  knowledge 
of  the  fact  that  a  state  receiver  was 
already  in  charge,  the  court  will  sus- 
pend its  order  to  take  possession  until 
the  termination  of  the  state  receiver- 
ship, the  complainant  not  being  a 
party  to  the  state  suit.  Foster  r. 
Lebanon,  etc.  R.  R.,  100  Fed.  Rep.  543 
(1900).  Even  though  a  receiver  has 
been  appointed  by  a  state  court  at  the 
instance  of  a  creditor,  yet  the  mort- 
gagee may  commence  suit  in  the  fed- 
eral court  to  foreclose  his  mortgage, 
but  the  federal  court  will  not  decree 
sale  or  take  possession  of  the  prop- 
erty until  the  state  court  has  re- 
leased the  same.  Metropolitan  Trust 
Co.  r.  Lake  Cities,  etc.  Ry.,  100  Fed. 
37 


§  839.] 


FORECLOSURE   OP  MORTGAGES. 


f  CH.  XLIX. 


It  is  settled  law  tliat  the  court  which  first  obtains  possession  of  the 
property  through  a  receiver  retains  that  possession  until  the  end 


Rep.  897  (1900).  Even  though  a  per- 
son holding  assets  of  an  insolvent  cor- 
poration is  enjoined  by  a  state  court 
from  disposing  of  them,  yet,  if  by 
order  of  the  federal  court  he  turns 
them  over  to  a  receiver  appointed  by 
the  federal  court,  he  is  protected.  Car- 
ter V.  Dime  Sav.  Bank,  61  Neb.  587 
(1901).  The  attorney-general  of  a 
state  may  file  a  bill  in  the  state  court 
to  enjoin  a  federal  receiver  from  tear- 
ing up  a  railroad  in  accordance  with 
an  order  of  the  federal  court.  In  re 
Attorney-General,  113  Wis.  623  (1902). 
Under  the  usual  mortgage  giving  the 
trustee  power  to  take  possession  and 
also  to  foreclose,  the  trustee  may 
commence  suit  for  foreclosure,  and 
may  also  take  possession  without  hav- 
ing any  receiver  appointed  by  the 
court.  Such  possession  cannot  be  dis- 
turbed by  a  receiver  subsequently  ap- 
pointed by  the  state  court.  Such  pos- 
session may  be  taken  by  the  attorney 
for  the  trustee.  Pilcher  v.  Sioux  City, 
etc.  Co.,  12  S.  Dak.  52  (1899).  A  fed- 
eral court  has  no  power  to  enjoin  a 
receiver  in  possession  of  a  railroad, 
under  appointment  of  a  state  court, 
from  issuing  receiver's  certificates,  or 
to  restrain  the  parties  in  the  state 
court  from  carrying  out  an  agreement 
sanctioned  by  that  court.  Reinach  v. 
Atlantic,  etc.  R.  R.,  58  Fed.  Rep.  33 
(1878).  Although  a  court  gives  judg- 
ment to  the  effect  that  a  company  is 
not  entitled  to  land,  yet  it  will  not 
order  a  receiver,  in  possession  of  the 
land  by  appointment  of  another  court, 
to  give  up  such  possession.  Abbey  v. 
International,  etc.  Receivers,  5  Tex. 
Civ.  App.  261  (1893).  Where  a  fed- 
eral court  has  taken  possession  of  an 
interstate  railway  on  foreclosure  pro- 
ceedings, it  will  not  turn  over  to  the 
state  courts  a  line  which  was  acquired 
by  purchase  by  the  general  company, 
even  though  that  line  is  wholly  with- 
in the  state  and  its  charter  has  been 


forfeited.  Mercantile  T.  Co.  v.  Mis- 
souri, etc.  Ry.,  48  Fed.  Rep.  351 
(1890).  No  receiver  will  be  appointed 
by  the  federal  court  after  a  state  re- 
ceiver has  taken  possession.  Garner 
V.  Southern,  etc.  Assoc,  84  Fed.  Rep. 
3  (1897).  An  attachment  does  not 
lie  in  the  federal  court  on  property 
which  is  in  the  hands  of  a  receiver  of 
the  state  courts.  State  v.  Ellis,  45  i^a. 
Ann.  1418  (1893).  The  United  States 
court  will  not  appoint  a  receiver  at 
the  instance  of  a  junior  mortgagee, 
where  the  senior  mortgagee  is  fore- 
closing in  the  state  court,  and  the 
property  is  in  the  hands  of  an  as- 
signee in  insolvency  of  the  mortgagor, 
and  the  junior  mortgagee  is  a  party 
defendant.  The  court  said:  "It  seems 
clear  to  this  court  that  in  foreclosure 
cases  the  doctrine  maintained  in  the 
federal  courts  is  that,  where  the  prop- 
erty is  in  the  possession  of  a  receiver 
or  an  assignee  of  a  state  court,  the 
federal  court  will  ordinarily  do  noth- 
ing to  disturb  his  possession  or  to 
interfere  with  the  proper  manage- 
ment of  the  property  by  the  state 
court  pending  the  foreclosure."  Val. 
Blatz,  etc.  Co.  v.  Walsh,  84  Fed.  Rep. 
5  (1897).  Where  a  federal  receiver  is 
in  charge  of  property,  a  mortgagee 
cannot  file  a  bill  for  foreclosure,  even 
in  the  federal  court,  but  must  inter- 
vene. American  L.  &  T.  Co.  v.  Cen- 
tral Vt.  R.  R.,  84  Fed.  Rep.  917  (1898). 
Where  a  state  receiver  is  in  charge 
of  a  mine,  a  citizen  of  another  state 
cannot  file  a  bill  in  equity  in  the  fed- 
eral court  for  an  injunction  against 
such  receiver  in  his  mining  opera- 
tions, unless  the  state  court  consents 
to  his  being  so  sued.  Ross  v.  Heck- 
man,  84  Fed.  Rep.  6  (1897).  Where 
the  property  is  already  in  the  hands 
of  a  federal  receiver,  a  state  court 
will  refuse  to  entertain  a  suit  for  the 
foreclosure  of  a  mortgage  subsequent 
to  the  one  being  foreclosed  in  the  fed- 


2858 


CH.  XLIX.] 


FORECLOSURE  OF   MORTGAGES. 


t§   839. 


of  the  case  in  that  court.^  The  supreme  court  of  the  United  States 
goes  farther  and  lays  do^vn  tlic  rule  that,  *'as  between  two  courts 
of  concurrent  and  co-ordinate  jurisdiction,  having  like  jurisdiction 
over  the  subject-matter  in  controversy,  the  court  which  first  obtains 
jurisdiction  is  entitled  to  retain  it  without  interference,  and  cannot 
be  deprived  of  its  right  to  do  so  because  it  may  not  have  first 
obtained  physical  possession  of  the  property   in  dispute."  ^     But 


eral  court;  and  the  court  said  that 
the  rule  was  the  same  even  of  a  mort- 
gage prior  to  the  one  already  in  proc- 
ess of  foreclosure.  Milwaukee,  etc. 
R.  R.  V.  Milwaukee,  etc.  R.  R.,  20  Wis. 
165  (1865). 

1  Although  a  foreclosure  suit  is 
pending  in  a  state  court,  yet  if  a 
subsequent  foreclosure  suit  against 
the  same  property  is  commenced  in 
the  federal  court,  and  a  receiver  is 
appointed  first  in  the  latter  court,  the 
latter  court  will  retain  possession  of 
the  property  and  allow  the  suit  to 
continue.  East  Tennessee,  etc.  R.  R. 
V.  Atlanta,  etc.  R.  R.,  49  Fed.  Rep. 
608  '11892).  Where,  after  a  stock- 
holder's suit  to  obtain  a  receiver,  a 
mortgagee  files  a  bill  in  the  federal 
court  to  foreclose,  and  the  federal 
court  appoints  a  receiver  first,  such 
receiver  will  not  be  ordered  to  turn 
the  property  over  to  a  state-court  re- 
ceiver appointed  subsequently.  De  La 
Vergne,  etc.  Co.  r.  Palmetto  Brewing 
Co.,  72  Fed.  Rep.  579  (1886). 

2Moran  v.  Sturges,  154  U.  S.  256, 
283,  284  (1894),  rev'g  Re  Schuyler, 
etc.  Co.,  136  N.  Y.  169.  In  this  case 
the  court  held  that  a  state  court  can- 
not, in  connection  with  its  receiver, 
enjoin,  try,  or  adjust  maritime  liens, 
and  that  an  injunction  by  a  state 
court  against  a  United  States  marshal 
who  obtained  possession  of  ships  after 
an  order  of  the  state  court  appoint- 
ing a  receiver,  but  before  the  receiver 
qualified  or  took  possession,  is  void. 
Where  minority  stockholders  in  a  cor- 
poration, the  charter  of  which  has 
expired,  file  a  bill  in  the  state  court 
to  wind  up  its  affairs,  a  creditor,  who 
subsequently  commences  a  suit  in  the 
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federal  court  cannot  have  a  receiver 
appointed.  Louisville  Trust  Co.  v. 
Knott,  130  Fed.  Rep.  820  (1904),  rev'g 
Knott  V.  Evening  Post  Co.,  124  Fed. 
Rep.  342.  Where  a  suit  has  been  com- 
menced in  the  state  court  for  a  re- 
ceiver the  federal  court  will  not  ap- 
point a  receiver,  but  will  stay  the 
latter  suit.  Sullivan  v.  Algrem,  160 
Fed.  Rep.  3G6  (1908).  Even  though 
a  receiver  appointed  by  a  state  court 
has  not  taken  possession,  and  an  ap- 
peal has  been  taken  from  the  order 
appointing  him,  yet  this  prevents  the 
federal  court  from  appointing  a  re- 
ceiver of  the  same  property.  State  of 
Texas  v.  Palmer,  158  Fed.  Rep.  705 
(1907).  Where  a  federal  court  in  a 
foreclosure  suit  has  ordered  a  sale, 
its  jurisdiction  is  exclusive,  and  the 
subsequent  appointment  of  a  receiver 
of  the  property  by  a  state  court  in  a 
suit  commenced  at  the  time  of  such 
appointment  does  not  affect  the  ex- 
clusive jurisdiction  of  the  federal 
court,  even  though  the  federal  court 
did  not  appoint  a  receiver.  Holland, 
etc.  Co.  t\  International,  etc.  Co.,  85 
Fed.  Rep.  865  (1S9S).  The  filing  of 
a  bill  asking  for  foreclosure  and  for 
a  receiver  in  the  federal  court  gives 
that  court  the  right  to  possession  of 
the  property  through  a  receivership 
as  against  a  receiver  appointed  by  the 
state  court  in  a  suit  commenced  after 
the  filing  of  the  bill  in  the  federal 
court,  even  though  the  state  receiver 
is  appointed  first.  Appleton,  etc.  Co. 
r.  Central  Trust,  etc.  Co.,  93  Fed.  Rep. 
286  (1899).  Where  a  state  court  has 
entertained  a  bill  to  administer  the 
assets  of  an  insolvent  corporation,  and 
subsequently  a  similar  bill  is  filed  in 
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even  though  a  street  railway  has  obtained  an  injunction  in  a  state 
court  against  a  certain  individual  interfering  with  the  operation  of 

the  federal   court,  the   federal   court    suits  of  a  similar  nature,  where,  in 
will  not  appoint  a  receiver,  the  state    the    progress    of    the    litigation,    the 
court  having  already  refused  to  make    court  may  be  compelled  to  assume  the 
such    an    appointment.      The    federal    possession  and  control  of  specific  per- 
suit   will   be   abated   or   stayed   until    sonal  or  real  property,"  has  exclusive 
the   determination   of  the   state   suit,    jurisdiction,  even  though  actual  pos- 
Colston   V.    Southern,    etc.    Assoc,    99     session  of  the  property  is  not  taken 
Fed.    Rep.    305     (1899).      The    court    until  after  suit  has  been  commenced 
which  first  takes  jurisdiction  retains    in  another  court.  Merritt  v.  American 
exclusive   jurisdiction    until   its   duty    Steel  Barge  Co.,  79  Fed.  Rep.  228,  231 
is    fulfilled,    and    this    is    the     rule     (1897).     A   receiver,   appointed   by  a 
whether   possession   is   taken  or   not,    state  court,  is  entitled  to  the  property 
in  suits  dealing  with  specific  property    as  against  a  receiver  subsequently  ap- 
or  objects,  not  being  suits  strictly  in    pointed  by  another  court  in  the  same 
personam.     Baltimore,   etc.   R.    R.    r.    state,  even  though  the  latter  receiver 
Wabash    R.    R.,    119    Fed.    Rep.    678    first  took  possession.    McDowell  r.  Mc- 
(1902).     Where  a  bill  is  filed  in  the    Cormick,    121    Fed.    Rep.    61    (1902). 
federal   court,   and   on  the   same   day    Where  the  state  by  a  suit  in  the  state 
a  receiver   is  appointed,   a  suit  com-    court  has  forfeited  the  charter  of  a 
menced  on  the  same  day  in  the  state    waterworks  company,  no  receiver  be- 
court  by  a  stockholder  cannot  be  the    ing    appointed,    and    thereafter   on   a 
basis  of  a  receivership  as  against  the    bill  filed   in  the  United   States   court 
federal   receiver,   who  was  appointed    a  receiver  is  appointed  by  the  latter 
prior  to  the  appointment  of  the  state    court,  and  thereafter  under  a  statute 
receiver,    especially    where    this    was    the  governor  of  the  state  appoints  a 
merely  ancillary  to  a  prior  main  re-    liquidator  of  the  affairs  of  such  cor- 
ceivership  in  another  federal  district,    poration,  and  thereafter  the  liquidator 
Lewis  V.  American,  etc.  Co.,  119  Fed.    is  brought  in  as  a  party  defendant  to 
Rep.   391    (1902).     In  Adams  v.  Mer-    the   suit   in   the   United   States  court 
cantile   Trust  Co.,   66   Fed.   Rep.   617    and  interposes  a  plea,  and  thereafter 
(1895),  the  federal  court  ordered  its    the  stockholders  organize  a  new  cor- 
receiver  to  deliver  up  the  property  to    poration  and  receive  its  stock  in  ex- 
a  state  receiver,   although  the  latter    change  for  their  stock  in  the  old  cor- 
was  appointed  after  the  former,   the    poration,   the   state   cannot   maintain 
state  suit  having  been  commenced  be-    a  suit  to   forfeit   the   charter  of   the 
fore    the    federal    suit,    and    having    latter  corporation  and  enjoin  a  trans- 
called   for  a   receivership.     Although    fer  of  the  assets  of  the  old  corpora- 
the    federal    court    has    appointed    a    tion  to  the  new  corporation,   on  the 
temporary     receiver,     yet     where     it    ground  that  the  stock  of  the  new  cor- 
learns  that  a  prior  suit  for  the  same    poration  is  issued  at  a  fictitious  value, 
purpose  was  commenced  in  the  state    the  proof  being  insuflicient  to  sustain 
court,    the    federal    court    will    stop    any  such  claim,  and  the  plant  itself 
temporarily  at  le:.st.    Hewlett  v.  Cen-    not  yet  having  been  sold  and  its  value 
tral   Carolina,   etc.  Co.,   56  Fed.  Rep.    ascertained.      State    r.    New    Orleans, 
161   (1893).     The  court  in  which  suit    etc.    Co.,   Ill   La.   1049    (1904).     The 
is  first  commenced  to  "enforce  liens    filing  of  a  bill  in  the  federal  court  for 
against  specific  property,  to  marshal    the  appointment  of  a  receiver  gives 
assets,  administer  trusts,  or  liquidate    that  court  from  that  time  exclusive 
insolvent    estates,    and    in    all    other    jurisdiction  over  the  property  of  the 
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a  railway,  and  also  has  issued  a  writ  of  replevin  against  him,  this 
does  not  prevent  a  subsequent  suit  being  commenced  in  the  United 
States  court  to  foreclose  a  lien  on  tho  property,  and  does  not  prevent 
the  appointment  of  a  receiver  in  the  latter  suit  to  take  immediate 
possession  of  the  property.^  It  is  not  contempt  of  the  federal  court 
to  institute  a  suit  in  the  state  court  to  enjoin  the  federal  receiver 
from  tearing  up  a  railroad  track,  provided  there  is  no  actual  physical 
interference  with  the  possession  of  the  federal  court.^ 

In  order  to  commence  foreclosure  in  the  federal  court  it  is  of 
course  necessary  that  the  jurisdiction  of  the  court  be  clear  and  be 
set  forth  in  the  bill.  This  jurisdiction  almost  always  turns  on  the 
fact  that  the  trustee  or  bondholder  who  forecloses  is  a  citizen  of  a 
different  state  from  that  of  the  defendants.^     The  subject,  however, 


company,  even  though,  the  receiver 
was  actually  appointed  later.  Riesner 
V.  Gulf,  etc.  Ry.,  89  Tex.  ^56  (1896). 
In  Kerp  v.  Michigan,  etc.  R.  R.,  14 
Fed.  Cas.  383  (1873),  the  federal 
court  appointed  a  receiver,  although 
a  receiver  was  already  in  possession 
by  appointment  of  the  state  court; 
but  the  state  court,  upon  learning  that 
the  suit  in  the  federal  court  Lia  :»een 
commenced  first,  dismissed  the  bill  in 
the  state  court  and  dismissed  the  re- 
ceiver. In  May  v.  Printup,  59  Ga. 
128,  130  (1877),  the  court  said:  "It 
is  not  the  seizure  of  the  property  by 
the  receiver  that  gives  the  court  juris- 
diction over  it,  but  the  commencement 
and  service  of  the  bill  and  process. 
The  object  of  the  seizure  of  the  prop- 
erty is  not  to  give  jurisdiction,  but 
only  to  enable  the  court  to  administer 
effectual  and  full  justice  under  the 
jurisdiction  it  has  acquired  by  virtue 
of  the  suit  commenced.  The  contrary 
view  would  encourage  collusion  be- 
tween parties  and  unseemly  haste  in 
the  seizure  of  property  by  receivers. 
The  case  at  bar  affords  a  striking  il- 
lustration of  the  propriety  of  the  rule 
that  the  commencement  of  the  suit, 
and  not  the  appointment  of  the  re- 
ceiver or  seizure  of  the  property,  gives 
jurisdiction  over  the  subject-matter." 
Although  a  federal  receiver  has  quali- 
fied, yet  a  state  court  will  also  appoint 
a  receiver,  unless  it  is  shown  that  the 


federal  suit  was  instituted  first.  Texas 
Trunk  Ry.  v.  State,  83  Tex.  1  (1892). 
After  the  commencement  of  a  suit 
in  the  federal  court  for  foreclosure 
and  a  receiver,  a  subsequent  bill  filed 
in  the  state  court  does  not  deprive 
the  federal  court  of  the  right  to  pos- 
session of  the  property,  even  though 
^Jae  state  court  appoints  a  receiver 
first.  Union  T.  Co.  r.  Rockford,  etc. 
R.  R.,  6  Biss.  197  (1874);  s.  c,  24 
Fed.  Cas.  704.  Although  a  state  court 
enjoins  creditors  from  prosecuting 
any  suit  against  the  corporation  and 
fixes  a  day  for  a  hearing  on  an  ap- 
plication for  a  receiver,  yet  in  the 
meantime  a  non-resident  creditor  may 
commence  suit  in  the  federal  court 
and  obtain  the  appointment  of  a  re- 
ceiver in  that  case.  Such  a  proceed- 
ing is  not  in  contempt  of  the  state 
court.  State  v.  Nathans,  49  S,  C.  199 
(1897).  A  suit  by  a  city  to  forfeit 
a  grant  to  a  water-works  company  is 
not  affected  by  the  subsequent  ap- 
pointment of  a  receiver  by  the  federal 
court.  Palestine,  etc.  Co.  v.  City  of 
Palestine,  19  Tex.  540  (1898).  See 
§  870,  infra. 

1  Put-in-Bay,  etc,  Ck>.  v.  Ryan,  181 
U.  S.  409    (1901). 

2  Royal  T.  Co.  i\  Washburn,  etc.  R. 
R.,  139  Fed.  Rep.  865  (1905).  See  §  870. 

3  See  §  827,  supra,  and  §  844,  infra. 
Where  the  original  contract  between 
a  water-works  company  and  the  city 


2861 


A  839.] 


FORECLOSURE   OF   MORTGAGES. 


[CH.  XLIX. 


of  the  right  of  the  trustee  or  bondholders  to  commence  foreclosure 
in  the  federal  court,  or  to  remove  a  suit  into  the  federal  court,  is 
considered  elsewhere.^  Where  the  federal  court  has  possession  of 
a  railroad  through  its  receiver,  an  independent  suit  to  foreclose  can- 
not be  instituted  in  the  same  court.  The  foreclosure  may  be  by 
cross-bill  in  that  same  suit."     Where  the    court  has  possession  of  the 


provides  that  the  rental  to  be  paid 
by  the  city  shall  be  paid  to  the  trus- 
tee of  the  mortgage,  and  such  trustee 
is  a  non-resident,  the  trustee  may  en- 
force payment  by  a  suit  in  the  United 
States  court.  Columbia,  etc.  Co.  v. 
City  of  Dawson,  130  Fed.  Rep.  152 
(1903);  rev'd  in  197  U.  S.  178  on  the 
ground  that  the  diverse  citizenship 
was  a  mere  subterfuge.  Where  there 
are  three  trustees  and  one  of  them  is 
a  citizen  of  the  same  state  as  the 
mortgagor  corporation,  two  of  the 
trustees  may  bring  suit  for  foreclos- 
ure in  the  federal  court,  a  third  trus- 
tee being  made  a  party  defendant,  he 
having  refused  to  join  in  bringing  the 
suit.  Einstein  v.  Georgia,  etc,  Ry., 
120  Fed.  Rep.  1008   (1903). 

1  See  §  827,  supra.  A  judgment 
creditor  of  an  insolvent  corporation 
may  bring  suit  in  the  federal  court 
if  his  judgment  is  for  more  than 
$2,000,  even  though  the  judgment  was 
obtained  in  the  state  court  on  as- 
signed notes  of  which  the  federal 
court  would  not  have  had  jurisdiction. 
Stanwood  v.  Wishard,  134  Fed.  Rep. 
959  (1905),  holding  also  that  the 
claims  of  intervening  creditors  need 
not  exceed  $2,000.  A  bondholder  can- 
not maintain  a  suit  in  the  United 
States  court  to  cancel  and  avoid  mort- 
gages where  his  proportionate  interest 
is  less  than  $2,000.  Cowell  v.  City, 
etc.  Co.,  121  Fed.  Rep.  53  (1903). 
A  federal  court  has  jurisdiction  of 
a  suit  involving  a  mortgage  on  prop- 
erty v/ithin  the  district,  even  though 
both  parties  are  non-residents,  such 
parties,  however,  being  citizens  of 
different  states.  Cowell  v.  City,  etc. 
Co.,  96  Fed.  Rep.  769  (1899);  rev'd 
on  another  point  in  121  Fed.  Rep.  53. 


In  a  suit  by  a  receiver  of  two  in- 
solvent corporations  to  set  aside  a 
mortgage  executed  by  both  of  them, 
service  out  of  the  state  on  a  trustee 
of  the  mortgage  is  effective,  the  trus- 
tee being  a  non-resident  and  the  prop- 
erty being  within  the  jurisdiction. 
Woods  V.  Woodson,  100  Fed.  Rep.  515 
(1900).  Stock  is  located  where  the 
corporation  is  incorporated,  and  a 
non-resident  stockholder  may  file  a 
bill  in  the  United  States  court  in  the 
district  where  the  corporation  was  or- 
ganized to  set  aside  an  illegal  forfeit- 
ure of  the  stock  for  non-payment  of 
assessments,  and  in  such  suit  he  may 
bring  in  non-resident  defendants  by 
substituted  service.  Jellenik  v.  Huron, 
etc.  Co.,  177  U.  S.  1  (1899).  The  ob- 
jection that  a  suit  in  the  federal  court 
is  not  brought  in  the  district  where 
one  of  the  parties  resides  is  waived 
by  the  defendant  corporation  appear- 
ing and  not  objecting,  and  an  inter- 
vening stockholder  cannot  afterwards 
raise  the  objection.  Citizens',  etc.  Co. 
V.  Union,  etc.  Co.,  106  Fed.  Rep.  97 
(1900). 

2  American  L.  &  T.  Co.  v.  Central 
Vt.  etc.  Co.,  86  Fed.  Rep.  390  (1898). 
Where  a  railroad  property  has  passed 
into  the  hands  of  a  receiver  appointed 
by  a  federal  court  at  the  instance  of 
judgment  creditors,  the  mortgagee 
may  file  a  bill  in  the  same  federal 
court  to  foreclose  the  mortgage,  al- 
though the  requisite  diverse  citizen- 
ship did  not  exist  to  sustain  the  fore- 
closure bill  standing  by  itself  alone. 
Toledo,  etc.  R.  R.  v.  Continental  Trust 
Co.,  95  Fed.  Rep.  497  (1899).  Where 
the  federal  court  has  foreclosed  the 
second  mortgage  and  made  a  sale  sub- 
ject to  the  first  mortgage,  the   first 
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property,  the  foreclosing  trusice  may  bring  in  as  a  party  defendant 
a  citizen  of  the  same  state  as  the  comphiinant.^  The  federal  court 
has  no  jurisdiction  of  a  suit  brought  by  the  holder  of  coupons, 
where  it  appears  that  he  docs  not  own  them,  but  is  merely  allow- 
ing his  name  to  be  used  to  give  jurisdiction  to  the  court.^  Although 
a  bill  in  equity  filed  in  the  United  States  court  turns  out  to  have 
been  collusive,  so  that  the  court  had  no  jurisdiction,  yet,  where 
receiver's  certificates  have  been  issued  under  order  of  the  court,  the 
court  will  protect  the  receiver's  certificates  by  ordering  the  sale 
of  enough  property  to  pay  them,  and*  the  court  may  also  retain 
jurisdiction  of  intervening  petitions.^ 

We  now  come  to  the  effect  of  a  decree  of  foreclosure.  Here  en- 
tirely different  rules  prevail.  The  mere  pendency  of  a  suit  does 
not  prevent  the  commencement  of  another  similar  suit  in  another 
court.  But  after  decree  in  one  court  all  the  parties  to  that  suit  are 
bound  thereby  and  will  not  be  allowed  to  prosecute  a  similar  liti- 
gation elsewhere.  The  decree  makes  the  matter  res  jridicata,  and 
pending  suits  of  parties  who  are  parties  to  the  decree,  as  well  as 
subsequent  suits  brought  by  them,  involving  the  same  subject-matter, 
will  be  enjoined  by  the  court  that  entered  the  decree.* 

mortgagee  may  thea  commence  fore-  is  afterwards  decided  that  the  court 
closure  proceedings  in  the  same  suit,  had  no  jurisdiction  of  the  case,  a 
even  though  the  purchaser  at  the  first  state  court  which  then  takes  posses- 
sale  is  a  citizen  of  the  same  state  as  sion  of  the  property  need  not  recog- 
the  first  mortgagee.  Farmers'  L.  &  nize  such  certificates.  Crosby  v.  Mor- 
T.  Co.  V.  Houston,  etc.  Ry.,  44  Fed.  ristown,  etc.  R.  R.,  42  S.  W.  Rep.  507 
Rep.  115  (1890).  See  also  §  845,  iw/ra.  (Tenn.  1897).  See  also  §§876,  877, 
Compare  §  848,  inira.  infra. 

1  Metropolitan  Trust  Co.  etc.  v.  Co-  4  In  the  case  of  Central  Trust  Co. 
lumbus,  etc.  R.  R.,  93  Fed.  Rep.  689  v.  Western  N.  C.  R.  R.,  89  Fed.  Rep. 
(1899).  24  (1898),  where  a  railroad  had  been 

2  Lake  County,  etc.  r.  Dudley,  173  sold  under  foreclosure  and  the  pur- 
U.  S.  243    (1899).  chaser  made  a  party  to  the  suit,  and 

3  Electrical,  etc.  Co.  r.  Put-in-Bay,  the  final  decree  contained  a  provision 
etc.  Ry.,  84  Fed.  Rep.  740  (1898).  for  the  court  passing  upon  claims  and 
Where  bonds  and  stock  in  a  Penn-  entering  orders  from  time  to  time, 
sylvania  corporation  of  little  or  no  the  court  enjoined  a  stockholder  from 
value  are  assigned  to  a  citizen  of  subsequently  instituting  a  suit  in  the 
New  Jersey  without  consideration,  al-  state  court  attacking  the  validity  of 
though  absolutely,  for  the  purpose  of  the  mortgage  which  had  been  so  fore- 
giving  jurisdiction  to  the  United  closed  in  the  federal  court.  Where, 
States  court  for  a  receiver,  this  is  a  in  a  foreclosure  suit  and  sale,  the 
fraud  on  the  court's  jurisdiction,  and  court  has  included  rails  and  ties  laid 
the  suit  will  be  dismissed.  Kreider  by  the  railroad  on  the  land  of  an- 
V.  Cole,  149  Fed.  Rep.  647  (1907).  other  person,  and  has  retained  juris- 
Where  a  federal  court  authorizes  the  diction  of  the  case  to  adjudicate  ad- 
issue  of  receiver's  certificates,  and  it  verse  claims,  the  owner  of  such  land 
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A  decree  of  foreclosure  by  a  state  court  cuts  off  tlie  lien  of  a 

judgment  obtained  in  a  federal  court  pending  the  suit,  and  is  a 
bar  to  a  suit  commenced  in  a  federal  court  by  such  judgment  cred- 
itor attacking  the  mortgage  as  illegal.^  So  also  a  decree  obtained 
in  the  federal  court  prevents  a  subsequent  suit  in  the  state  court.- 

cannot  commence  a  suit  in  a  state  attorney-general  who  institutes  suit 
court  to  recover  damages  for  tlie  re-  in  the  state  court.  Starr  v.  Chicago, 
moval  of  such  rails  and  ties.  The  etc.  Ry.,  110  Fed.  Rep.  3  (1901) ;  aff'd, 
federal  court  will  enjoin  such  suit  188  U.  S.  537.  In  Brierfield,  etc.  Co. 
in  the  state  court.  Mercantile,  etc.  v.  Gay,  106  Ala.  615  (1895),  after  a 
Co.  V.  Roanoke,  etc.  Ry.,  109  Fed.  federal  court  had  finished  a  foreclos- 
Rep.  3  (1901).  Where  a  foreclosure  ure  sale  of  property,  the  state  court 
has  been  completed  in  a  federal  court,  held  that  it  had  jurisdiction  to  pass 
and  the  purchaser  at  foreclosure  sale  upon  the  validity  of  the  mortgage 
has  by  decree  of  the  court  appeared  bonds  on  which  such  foreclosure  was 
in  such  suit,  he  may  enjoin  a  cred-  based'.  A  federal  court  that  has  fore- 
itor  of  the  corporation  from  institut-  closed  a  mortgage  and  completed  the 
ing  a  suit  in  the  state  court  attack-  sale  may  enjoin  a  judgment  creditor 
ing  the  good  faith  of  the  foreclosure  of  the  mortgagor  from  issuing  execu- 
and  seeking  to  enforce  a  lien  on  the  tion  out  of  the  state  court  and  levy- 
property.  State  Trust  Co.  v.  Kansas  ing  upon  the  property,  even  though 
City,  etc.  R.  R.,  110  Fed.  Rep.  10  it  is  claimed  that  the  purchaser  at 
(1901).  After  a  foreclosure  has  been  the  foreclosure  sale  was  disqualified 
completed  in  the  federal  court  a  cred-  from  purchasing.  Julian  v.  Central 
iter  of  the  insolvent  corporation  can-  T.  Co.,  115  Fed.  Rep.  956  (1902) ;  aff'd, 
not  in  the  state  court,  in  the  absence  193  U.  S.  93.  Of,  §  748,  supra. 
of  fraud,  attack  the  foreclosure  on  the  i  Stout  v.  Lye,  103  U.  S.  66  (1880). 
ground  that  a  part  of  the  proceeds  See  also  §  859,  infra.  A  federal  court 
should  have  been  used  to  pay  his  debt,  will  not  sustain  a  bill  by  a  creditor 
Kurtz  V.  Philadelphia  &  R.  R.  R.,  187  attacking  insolvency  and  receivership 
Pa.  St.  59  (1898).  A  holder  of  re-  proceedings  in  the  state  court,  where 
ceiver's  certificates  issued  by  the  fed-  the  charge  of  conspiracy  fails.  Dob- 
eral  court  cannot  enforce  the  lien  of  son  v.  Peck  Bros.  &  Co.,  119  Fed.  Rep. 
those  certificates  in  the  state  court  254(1902).  CA  §  848,  infra, 
while  the  suit  in  which  they  were  2  Where  in  a  foreclosure  suit  in  the 
issued  is  still  pending  in  the  federal  federal  const  by  a  consent  decree  the 
court.  Passage  v.  Dansville,  etc.  R.  trustee  is  put  in  possession,  and'  by 
R.,  41  N.  Y.  App.  Div.  182  (1899).  a  subsequent  decree  a  sale  is  ordered. 
Where  the  foreclosure  decree  in  the  and  the  trustee  files  a  report  of  a  sale 
federal  court  provides  for  litigating  having  been  made,  and  then  long  sub- 
claims for  damages,  a  claimant  who  sequently  the  trustee  forecloses  the 
has  intervened  cannot  thereafter  with-  same  mortgage  in  a  state  court,  and 
draw,  and  by  suit  in  the  state  court  the  purchaser  takes  possession,  the 
establish  a  lien  on  the  property.  Telle  federal  court  will  oust  him  from  pos- 
V.  Owensboro,  etc.  R.  R.,  Ill  Ky.  623  session  and  put  in  a  receiver,  on  the 
(1901).  Where  a  federal  court  has  application  of  a  bondholder,  the  trus- 
decreed  that  a  state  statute  reducing  tee  being  charged  with  misapplication 
railroad  rates  is  unconstitutional  and  of  the  funds.  The  court  is  not  bound 
has  enjoined  the  attorney-general  of  by  the  foreclosure  in  the  state  court. 
the  state  from  enforcing  such  statute,  Bill  v.  New  Albany,  etc.  R.  R.,  2  Biss. 
such    injunction    applies    to    a    new  390  (1870) ;  s.  c,  3  Fed.  Cas.  379.    If 
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The  remedy  of  a  party  where  a  decree  was  obtained  by  fraud  is 
considered  elsewhere.-' 

The  foregoing  rules  do  not  apply  to  those  who  were  not  parties 
to  the  foreclosure  suit.  If  they  were  neither  directly  nor  indirectly 
parties,  it  seems  that  they  may  enforce  their  liens,  irrespective  of 
the  decree  of  foreclosure.-    And  after  a  federal  court  has  discharged 


the  state  court  refuse  to  recognize  the 
priority  of  jurisdiction  acquired  by 
the  federal  court,  the  state  proceeding 
should  be  brought  before  the  supreme 
court  by  writ  of  error.  Chittenden  v. 
Brewster,  2  Wall.  191  (1864).  Cf. 
Blair  i\  Walker,  26  Fed.  Rep.  73 
(1886).  Although  the  purchaser  is 
bound  to  pay  outstanding  claims,  yet 
the  court  will  first  pass  upon  them. 
It  will  enjoin  a  suit  in  the  state  court 
relative  thereto.  Jesup  v.  Wabash,  etc. 
Ry.,  44  Fed.  Rep.  663  (1890).  See 
also  §  890,  infra. 

1  See  §  848,  infra. 

2  A  foreclosure  suit  in  the  federal 
court,  to  which  a  trustee  under  a  prior 
mortgage  was  not  made  a  party,  is 
not  a  bar  to  a  subsequent  foreclosure 
suit  in  the  state  court  on  such  prior 
mortgage,  even  though  the  purchaser 
of  the  bonds  secured  thereby  pur- 
chased them  during  the  former  fore- 
closure suit.  Pittsburgh,  etc.  Ry.  v. 
Long  Island  L.  &  T.  Co.,  172  U.  S. 
493  (1899).  In  the  case  of  United 
Lines  Tel.  Co.  r.  Boston  Safe,  etc. 
T.  Co.,  147  U.  S.  431  (1893),  aff'g  36 
Fed.  Rep.  288,  the  court  held  that  as 
between  two  mortgages  of  different 
companies,  each  purporting  to  be  a 
first  lien  on  the  same  property,  a  fore- 
closure of  one  in  the  state  courts  did 
not  give  a  prior  title  to  the  property 
as  against  the  other  mortgage  which 
was  afterwards  foreclosed  in  the  fed- 
eral court,  it  appearing  that  the  mort- 
gagee in  the  latter  was  not  a  party  to 
the  foreclosure  suit  in  the  state  court. 

The  purchaser  at  a  foreclosure  sale 
in  the  federal  court  cannot  enjoin  a 
judgment  creditor  from  bringing  suit 
in  the  state  court  to  enforce  his  judg- 
ment against   the  property   under  a 


(180) 


state  statute  and  attacking  the  valid- 
ity of  the  mortgage,  it  appearing  that 
his  cause   of  action   arose  after  the 
foreclosure  sale,  and  that  he  was  not 
in  any  way  a  party  to  the  foreclosure 
suit.       The     foreclosure     should     be 
pleaded  as  a  defense,  and  if  full  effect 
to  the  foreclosure  decree  is  not  given, 
an  appeal    may   be  taken   to   the   su- 
preme   court    of    the    United    States. 
James   t\    Central,    etc.    Co.,    98    Fed. 
Rep.  489  (1899).    Even  though  a  rail- 
road mortgage  is  being  foreclosed  in 
the  federal  court  on  the  supposition 
that  a  prior  mortgage  had  been  fully 
paid,   yet   a   bona  fide   purchaser   of 
bonds    secured    by    such   prior   mort- 
gage   may    bring    a    foreclosure    suit 
thereon  in  the  state  court  after  the 
foreclosure  suit  in  the  federal  court 
has  been  completed,  even  though  such 
purchaser  purchased  during  the  fore- 
closure of  the   subsequent   mortgage, 
and  was  aware  of  the  default  on  such 
second  mortgage.    Pittsburgh,  etc.  Ry. 
V.  Lynde,  55  Ohio  St.  23  (1896).  Same 
case  aff'd   sub   nom.   Pittsburgh,   etc. 
Ry.  v.  Long  Island  L.  &  T.  Co.,  172 
U.  S.  493   (1899).     A  suit  in  the  fed- 
eral court  to  foreclose  an  alleged  lien 
on  a  water-works  plant  without  mak- 
ing  a   mortgagee   a  party   defendant 
does  not  prevent  the  mortgagee  com- 
mencing a  suit  in  the  state  court  to 
foreclose  his  lien,  and  a  foreclosure 
sale  under  such  mortgage  gives  full 
title  to  the  property,   the  lien   being 
illegal.     National,  etc.  r.  Oconto,  etc. 
Co.,   105   Wis.    48    (1899).     Where   a 
mortgage    foreclosure    suit    is    com- 
menced, and  then  mechanic's  lien  fore- 
closure suits  are  commenced,  and  then 
the  foreclosure  sale  under  the  mort- 
gage takes  place,  the  purchaser  is  not 
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its  receiver,  a  state  court  may  then  enforce  its  decree  relative  to 

the  property  as  to  those  who  were  not  parties  to  the  federal  case.^ 

The  jurisdiction  of  the  court  is  not  ended  by  judgment.      The 


affected  by  the  meclianic's  lien  fore- 
closure. Andrews  t\  Natoinal,  etc. 
Works,  77  Fed.  Rep.  774  (1897).  Even 
though  a  suit  is  started  in  the  federal 
court  to  foreclose  a  lien,  yet,  if  the 
court  does  not  take  possession  of  the 
property,  a  mortgagee  may  subse- 
quently commence  a  suit  in  the  state 
court  and  proceed  to  a  foreclosure 
sale.  The  Us  pendens  in  the  federal 
court  does  not  affect  the  purchaser 
at  the  foreclosure  sale.  National,  etc. 
Works  V.  Oconto,  etc.  Co.,  113  Fed. 
Rep.  793  (1902).  Receiver's  certifi- 
cates issued  by  a  state  court  in  a  suit 
brought  by  a  creditor  without  joining 
the  mortgagee  as  a  party  are  not  su- 
perior in  right  to  the  mortgage,  and 
are  not  binding  on  the  federal  court 
in  decreeing  the  foreclosure  of  such 
mortgage.  Metropolitan  Trust  Co.  v. 
Lake  Cities,  etc.  Ry.,  100  Fed.  Rep. 
897  (1900).  If  a  creditor  is  prosecut- 
ing a  lien  in  a  state  court  when  a 
suit  is  brought  in  the  federal  court 
for  foreclosure,  and  a  receiver  is  ap- 
pointed by  the  latter  court,  and  the 
creditor  proceeds  irrespective  of  the 
latter  suit  and  obtains  a  lien,  his  lien 
will  not  be  recognized  by  the  federal 
court.  Blair  v.  St.  Louis,  etc.  R.  R., 
25  Fed.  Rep.  2  (1885).  Where  a  ven- 
dor has  obtained  a  judgment  in  the 
state  court  establishing  his  vendor's 
lien  on  personal  property,  and  he  in- 
tervenes in  a  foreclosure  suit  in  the 
federal  court,  the  latter  court  will  ac- 
cept the  judgment  in  the  state  court 
establishing  the  lien  as  conclusive. 
State,  etc.  Co.  v.  De  La  Vergne,  etc. 
Co.,  105  Fed.  Rep.  468  (1900).  A  sale 
of  a  portion  of  a  section  of  a  going 
railroad  is  illegal,  and  hence  even 
though  a  contractor's  lien  on  a  por- 
tion of  a  railroad  is  being  foreclosed 
in  the  federal  court,  yet  a  subsequent 
foreclosure  suit  and  sale  in  the  state 
court  will  not  be  disturbed  by  a  de- 


cree in  the  federal  court,  but  the  pur- 
chaser at  the  foreclosure  sale  in  the 
state  court  takes  the  property  subject 
to  such  lien,  and  such  purchaser  may 
intervene  in  the  federal  court  and 
prevent  a  sale  of  a  fragment  of  the 
property.  Connor  v.  Tennessee,  etc. 
Ry.,  109  Fed.  Rep.  931  (1901).  A 
judgment  in  a  state  court  for  money, 
part  of  which  by  statute  has  a  lien 
in  preference  to  a  prior  mortgage, 
cannot  be  paid  out  of  funds  from  a 
subsequent  foreclosure  sale  in  the 
federal  courts,  the  trustee  not  hav- 
ing been  a  party  to  the  state  judg- 
ment. The  judgment  cannot  be  al- 
lowed beyond  the  amount  entitled  to 
the  lien.  Hassall  v.  Wilcox,  130  U.  S. 
493  (1889).  See  Ames  v.  Chicago, 
etc.  Ry.,  39  Fed.  Rep.  881  (1889),  as 
to  the  jurisdiction  of  the  federal 
courts  in  the  enforcement  of  a  sub- 
contractor's lien  on  a  railroad.  Where 
by  decree  in  a  state  court  a  railroad 
is  sold  under  foreclosure,  the  court 
ends  its  jurisdiction  over  the  'railroad. 
If  the  purchaser  does  not  fulfill,  a 
holder  of  receiver's  certificates  may 
file  a  bill  in  the  federal  court  for  an- 
other sale.  The  state  court  cannot 
then  again  assume  jurisdiction  over 
the  property.  Central  Nat.  Bank  v. 
Hazard,  49  Fed.  Rep.  293   (1892). 

1  Texas,  etc.  Ry.  v.  Johnson,  151  U. 
S.  81  (1894).  The  state  court  may  en- 
force its  decree  after  the  federal  court 
has  ended  its  jurisdiction  over  the 
property.  Blair  v.  Walker,  26  Fed. 
Rep.  73  (1886).  Even  though  a  rail- 
road has  been  fo'reclosed  in  the  fed- 
eral court,  yet  a  property  owner  who 
was  not  made  a  party  to  that  suit  may 
bring  suit  in  the  state  court  for  eject- 
ment on  the  ground  that  the  railroad 
trespasses  on  his  property.  Central 
T.  Co.  V.  Grantham,  83  Fed.  Rep.  540 
(1897). 
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jurisdiction  continues  until  the  judgment  is  satisfied.^  The  court 
will  also  protect  the  purchaser  at  its  foreclosure  sale.^  The  pur- 
chaser at  foreclosure  sale  in  the  United  States  court  may  obtain  an 
injunction  from  that  court  against  the  enforcement,  by  a  sale  of 
the  property,  of  judgments  obtained  sukcquently  in  the  state  court 
to  which  ho  was  not  a  party,  the  United  States  court  having  retained 
jurisdiction  to  settle  all  claims  and  liens  upon  the  property.-'^  A 
state  court  cannot  enjoin  a  party  from  enforcing  a  decree  of  the 


1  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  464  (1898).  Compare  §  84 J, 
infra. 

2  Where  a  foreclosure  in  the  federal 
court  has  been  completed,  and  there- 
after a  suit  has  been  commenced  in 
the  state  court  on  a  cause  of  action 
which  arose  after  the  sale  and  after 
the  purchaser  had  been  put  in  pos- 
session, the  federal  court  may  enjoin 
the  prosecution  of  such  action.  Cen- 
tral T.  Co.  V.  Western,  etc.  R.  R.,  112 
Fed.  Rep.  471  (1901).  The  purchaser 
at  foreclosure  sale  in  the  federal 
court  may  enjoin  a  subsequent  suit 
in  the  state  court  by  a  stockholder  to 
place  the  property  in  the  hands  of  a 
receiver  in  disregard  of  the  foreclos'- 
ure  decree.  James  i\  Central,  etc.  Co., 
98  Fed.  Rep.  489   (1899). 

3  Julian  V.  Central  T.  Co.,  193  U. 
S.  93  (1904).  Even  though  a  fore- 
closure was  in  the  federal  court,  yet 
an  unsecured  creditor  of  the  fore- 
closed corporation  may  bring  suit  in 
the  state  court  against  the  new  cor- 
poration, to  hold  it  liable  for  the  debt 
on  the  theory  that  the  reorganization 
was  fraudulent  in  that  it  protected 
the  stockholders  of  the  old  corpora- 
tion at  the  expense  of  the  unsecured 
creditors  of  the  old  corporation. 
Guardian  Trust  Co.  v.  Kansas  City, 
etc.  Ry.,  146  Fed.  Rep.  337  (1906). 
In  a  foreclosure  suit  by  a  second  mort- 
gagee in  the  federal  court,  even 
though  the  third  mortgagee  is  brought 
in  by  insufficient  notice,  yet  the  de- 
cree of  foreclosure  cannot  be  attacked 
subsequently  in  the  state  court  by 
such  third  mortgagee,  especially 
where  the  trustee  of  the  third  mort- 


gage appeared  in  the  suit.  Alabama, 
etc.  Ry.  V.  Thomas,  86  Miss.  27  (1905). 
Even  though  the  foreclosure  decree  in 
the  United  States  court  allows  any 
party  to  apply  for  further  orders  at 
the  foot  of  the  decree,  yet  thereafter 
bondholders  cannot  be  enjoined  by  an 
additional  order  at  the  foot  of  the  de- 
cree from  instituting  a  suit  in  the  state 
court  to  foreclose  one  of  the  mort- 
gages, which  has  already  been  fore- 
closed, they  not  being  parties  to  the  first 
named  suit,  except  as  they  were  repre- 
sented by  a  trustee,  it  ajppearing  that 
they  were  given  no  notice  of  the  appli- 
cation for  an  injunction,  and  that  the 
purchaser  at  the  foreclosure  sale  had 
not  yet  been  disturbed.  Lewis  v.  Peck, 
154  Fed.  Rep.  273  (1907).  Where  the 
United  States  court  has  held  that  the 
unsecured  bonds  of  a  railroad  issued 
before  consolidation  with  another  rail- 
road are  not  an  equitable  lien  on  the 
railroad  of  the  former,  prior  in  right 
to  mortgage  bonds  issued  by  the  con- 
solidated road  (Wabash,  etc.  Ry.  v. 
Ham,  114  U.  S.  587),  and  a  state 
court  has  held  directly  to  the  con- 
trary (Compton  V.  Wabash,  etc.  Ry., 
45  Ohio  St.  592),  one  of  the  holders  of 
such  bonds  cannot  after  a  foreclos- 
ure in  the  United  States  court  main- 
tain a  suit  in  the  state  court  to  ob- 
tain such  priority.  His  remedy  is  in 
the  United  States  court,  where  that 
court  reserved  jurisdiction  over  the 
property  for  the  protection  of  the 
purchaser  at  foreclosure  sale.  Wa- 
bash R.  R.  V.  Adelbert  College,  208 
U.  S.  38  (1908),  approving  Compton 
r.  Jesup,  68  Fed.  Rep.  263  (1895). 
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federal  court.^  Where  in  a  suit  in  the  United  States  court  an  attach- 
ment has  been  levied,  it  attaches  to  real  estate  in  the  district,  and 
even  though  thereafter  a  suit  is  commenced  in  the  state  court  and 
receivers  are  appointed,  they  cannot  restrain  the  United  States  mar- 
shal from  selling  the  property  under  an  execution  on  the  judgment 
in  the  case  in  the  United  States  court.^ 

§  840.  Foreclosure  of  a  mortgage  on  a  railroad  that  runs  into 
two  or  more  states. — There  has  been  great  doubt  whether  a  court 
sitting  in  one  state  could  foreclose  the  whole  of  a  railroad  which 
extends  from  that  state  into  an  adjoining  state.  Ordinarily  a  court 
cannot  foreclose  a  mortgage  on  land  situated  outside  of  the  juris- 
diction of  the  court.  And  this  rule  applies  to  the  courts  of  a  state 
in  the  foreclosure  of  an  interstate  railroad.  The  foreclosure  is 
good  for  that  part  of  the  railroad  which  is  located  within  the  state 
where  the  court  is  sitting,  but  usually  the  courts  of  the  other  state 
will  refuse  to  recognize  the  foreclosure  so  far  as  it  applies  to  that 
part  of  the  railroad  which  is  in  the  latter  state.^ 

1  Central  Nat.  Bank  r.  Stevens,  169  such  bonds  cannot  be  enforced  in 
U.  S.  432  (1898),  rev'g  Stevens  v.  Pennsylvania,  since  they  are  void  by 
Central  Nat.  Bank,  144  N.  Y.  50.  its  constitution.    A  foreclosure  in  New 

2  Beardslee  v.  Ingraham,  183  N.  Y.  York  of  the  mortgage  securing  the 
411  (1906),  rev'g  106  N.  Y.  App.  Div.  bonds  may  be  set  aside  and  the  bonds 
506.  The  question  of  whether  an  at-  declared  void.  Pittsburgh,  etc.  R.  R. 
tachment  in  the  federal  court  has  v.  Rothschild,  4  Cent.  Rep.  107 
precedence  over  a  subsequent  receiver  (1886).  In  Eaton,  etc.  R.  R.  v.  Hunt, 
appointed  in  a  state  court  was  dis-  20  Ind.  457  (1863),  the  Indiana  court 
cussed  in  Ingraham  v.  National  Salt  refused  to  recognize  a  judgment  of 
Co.,  139  Fed.  Rep.  684  (1905);  aff'd,  an  Ohio  court  wherein  the  Ohio  court 
143  Fed.  Rep.  805.  foreclosed  a  consolidated  railroad  run- 

3  In  Lynde  v.  Columbus,  etc,  Ry.,  57  ning  into  both  states,  so  far  as  such 
Fed.  Rep.  993    (1893),  where  a  state  judgment  affected  an  underlying  mort- 
oourt   in   Ohio   had   decreed  the  fore-  gage  on  the  Indiana  end  of  the  road, 
closure  of  an  entire  line  of  railroad.  It    was   so   held,    although    the    Ohio 
part  of  which  line  was  in  the  state  court   had   personal   jurisdiction   over 
of  Indiana  the  federal   court,   sitting  the  trustee  of  this  underlying  mort- 
in   Indiana,  refused  to  recognize  the  gage.    The  court  said  that  if  the  trus- 
validity  of  the  foreclosure  so  far  as  tee    had    refused    to    sell,    the    court 
that   part  of  the   line   which  was   in  could  not  appoint  a  person  to  sell  for 
Indiana    was    concerned.      Muller    v.  him.     The  pendency  of  a  foreclosure 
Dows,  94  U.  S.  444  (1876),  and  other  suit  in  the  courts  of  another  state  is 
cases  were  distinguished.     The  court  no  bar.    The  courts  of  one  state  have 
said,  however,  that  if  a  conveyance  or  no    power   to    foreclose   and    cause    a 
release   of    tne    line    in    Indiana   had  foreclosure  sale  of  real  estate  in  other 
been  compelled  by  the  Ohio  court,  the  states,  even  though  such  property  con- 
Ohio  foreclosure  would  have  been  suf-  sists  of  a  telegraph  system  which  runs 
ficient.      Where   a   consolidated    com-  into  several  states,  including  the  one 
pany  of  New  York  and  Pennsylvania  where  the  suit  is  brought.    The  reason 
issues  bonds  in  New  York  fictitiously,  of  the  rule  is  that  the  court  cannot 
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Where,  however,  the  trustee  of  the  mortgage  is  within  the  juris- 
diction of  the  court,  the  court  may  compel  him  to  exercise  the 
power  of  sale  given  by  the  mortgage.  In  this  way  the  whole  proi>- 
erty  may  be  foreclosed  at  once.^  \Vliere  a  railroad  runs  into  two 
states  and  into  two  circuits  of  the  United  States  courts,  a  suit  to 


give  possession  after  the  foreclosure 
sale.     Farmers'  L.  &  T.  Co.  v.  Bank- 
ers', etc.  Tel.  Co.,  44  Hun,  400  (1887). 
The  court  said:    "The  courts  of  this 
state  cannot  by   its   decree,   or  by  a 
sale  made  by  an  ofl&cer  appointed  by 
it,  or   by  a   conveyance   executed   by 
such  oflficer,   affect  the  title  to  prop- 
erty without  the  limits  of  the  state, 
and  therefore,  by  a  sale  under  the  de- 
cree  entered    in    this   action    by   the 
referee  therein  named,  no  title  could 
possibly  be  conveyed  to  such  of  the 
mortgaged   property  as  is   situate   in 
other  states."    "Where  a  mortgage  cov- 
ers a  railroad  running  into  New  York, 
Pennsylvania,    and    Ohio,    and    three 
suits   of  foreclosure   are   commenced, 
one  in  each  state  for  the  part  in  that 
state,  the  New  York  court,  in  passing 
upon    rolling-stock    contracts,    is    not 
bound   by   the   Ohio    decision   on   the 
same  question  in  the  Ohio  suit.     Re 
U.  S.  Rolling-stock  Co.,  55   How.  Pr. 
286   (1878).     The  complaint  was  sub- 
sequently amended  so  as  to  make  the 
New  York  case  collateral  or  ancillary 
to  that  pending  in  Ohio.     See  Taylor 
V.    Atlantic    R.    R.,    57    How.    Pr.    9 
(1878).    Yet  the  court  held  that  this 
did  not  essentially  modify  the  char- 
acter of  the  New  York  suit.    Re  U.  S. 
Rolling-stock    Co.,    57    How.    Pr.    16 
(1878).    A  branch  line  cannot  be  de- 
creed not  to  be  subject  to  a  mortgage 
where  the  suit  is  brought  in  a  county 
other    than    the    county    where    the 
branch  road  is,  and  the  bondholders 
are  not  parties  to  the  suit.     Central 
T.    Co.    r.    Florida,    etc.    Co.,   43    Fed. 
Rep.  751  (1890).    A  state  statute  regu- 
lating the  foreclosure  of  mortgages  is 
not  applicable  to  a  railroad  mortgage 
when  such  statute  is  not  adequate  to 
secure  to  all  parties  theit  rights  and 
adjust    the    equities    between    them. 


Hence,  in  foreclosing  the  usual  rail- 
road mortgage,  the  court  may  in  one 
suit  order  a  sale  of  the  entire  prop- 
erty covered  by  the  mortgage,  al- 
though the  property  is  located  in  vari- 
ous counties.  Old  Colony  T.  Co.  v. 
Great,  etc.  Co.,  178  Mass.  92  (1901); 
s.  c,  181  Mass.  413. 

1  A  court  in  one  state  having  juris- 
diction over   tne  mortgagor  and   the 
trustee  may   decree   foreclosure  of  a 
railroad  running  into  two  states.  Mc- 
Tighe  V.  Macon  Const.  Co.,  94  Ga.  306 
(1894).     "Where  the  mortgaged  prop- 
erty consists  of  telegraph  lines  run- 
ning  into   various   states,   the   courts 
of  one  of  the  states  will  not  foreclose 
and   sell   the  part  in   that  state,   but 
will    compel    the   trustee   to   adopt   a 
remedy    whereby    the    whole    sj-stem 
may  be  sold  at  one  time.     Farmers' 
L.    &    T.    Co.    V.    Bankers',    etc.    Tel, 
Co.,  44  Hun,  400  (1887).    In  McElrath 
V.    Pittsburg,    etc.    R.    R.,    55    Pa.    St. 
189  (1867),  the  court  ordered  the  sale 
on  foreclosure  of  the  whole  road,  al- 
though a  part  of  it  was  in  "West  "Vir- 
ginia,   the   trustee   being   within    the 
jurisdiction.    The  court  did  by  its  de- 
cree, "operating  upon  the  trustee  him- 
self, authorize  and  compel  him  to  sell 
and   convey  whatever  interest  of  the 
railroad  company  will  pass  under  the 
terms  of  the  mortgage."    "\\^here  fore- 
closure   on    a   railroad    running    into 
two  states  is  commenced  in  one  state, 
and  an  ancillary  bill  is  filed  in  the 
other  state,   intervening  creditors  or 
lienees   may   intervene   in  either  one 
of  the  two  suits.     Fidelity,  etc.  Co.  v. 
Shenandoah,  etc.  R.  R.,  32  "W.  "Va.  244 
(1889).    But  in  Central  T.  Co.  r.  East 
Tennessee,  etc.  R.  R.,  30  Fed.  Rep.  895 
(1886),  the  court  said  the  application 
should  be  made  where  the  principal 
suit  is  being  carried  on. 
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foreclose  a  mortgage  on  the  whole  line  may  be  brought  in  one  of 
those  circuits  and  a  foreclosure  of  the  whole  line  will  be  decreed.^ 
The  power  of  the  court,  however,  to  authorize  its  receiver  to  take 
possession  of  real  estate  situated  in  another  district  is  very  limited.^ 
Hence,  the  approved  practice  in  the  federal  courts  is  to  file  an  in- 
dependent bill  in  each  circuit  into  which  the  railroad  runs.  An 
"ancillary  bill"  in  the  adjoining  circuit  is  not  proper.  If  foreclos- 
ure suit  is  instituted  in  both  circuits,  both  bills  should  be  original, 
independent  bills.^  It  is  sometimes  called  an  "auxiliary"  bill.* 
The  court  in  the  circuit  where  an  ancillary  or  second  bill  is  filed 
has  the  power  to  remove  tlie  receivers  appointed  in  the  other  cir- 
cuit, so  far  as  that  part  of  the  railroad  which  is  in  the  former  circuit 
is  concerned.^     A  holder  of  eq-uipment  bonds  issued  by  an  interstate 


1  Muller  V.  Daws,  94  U.  S .  444 
(1876).  A  foreclosure  sale  may  in- 
clude such  part  of  the  railroad  as  is 
out  of  the  state.  Craft  v.  Indiana,  etc. 
Ry.,  166  111.  580  (1897).  The  circuit 
court  of  the  United  States  in  Penn- 
sylvania may  foreclose  a  mortgage  on 
a  railroad  property  running  from  New 
York  into  Pennsylvania.  Woodbury 
V.  Allegheny,  etc.  R.  R.,  72  Fed.  Rep. 
371  (1895).  "Of  the  propriety  of  a 
foreclosure  in  one  court  operating 
upon  the  entire  property  running 
through  several  states,  and  of  the 
validity  of  a  sale  made  in  pursuance 
of  that  foreclosure,  and  the  com- 
pleteness of  the  title  which  will  pass 
by  such  sale,  there  can  be  now  no 
longer  a  question.  In  Muller  i\  Dows, 
94  U.  S.  444  (1876),  that  question 
was  put  at  rest."  Central  T.  Co.  v. 
Wabash,  etc.  Ry.,  29  Fed.  Rep.  618 
(1886);  Farmers'  L..  &  T.  Co.  v. 
Chicago,  etc.  Ry.,  27  Fed.  Rep.  146 
(1886).  The  United  States  court  sit- 
ting in  Pennsylvania  may  foreclose  a 
railroad  running  through  Pennsylva- 
nia and  Maryland.  Randolph  v.  Wil- 
mington, etc.  R.  R.,  11  Phila.  502 
(1876)  ;  s.  c,  20  Fed.  Cas.  264. 

2  Baltimore,  etc.  Assoc,  v.  Alderson, 
90  Fed.  Rep.  142  (1898).  The  United 
States  court  sitting  in  a  district 
through  which  a  railroad  runs  has  no 
power  to  appoint  a  Receiver  of  the 
entire    road,    although    it    runs    into 


other  districts  and  states,  the  mort- 
gage being  on  the  whole  line.  Wil- 
mer  v.  Atlanta,  etc,  Ry.,  2  Woods, 
409,  419  (1875);  s.  c,  30  Fed.  Cas. 
73;  Wilmer  v.  Atlanta,  etc.  Ry.,  2 
Woods,  447,  453  (1876);  s.  c,  30  Fed. 
Cas.  80.  The  case  of  Muller  v.  Dows, 
94  U.  S.  444  (1876),  was  distinguished 
in  Atkins  v.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886),  the  latter  case  being 
one  where  no  foreclosure  of  the  rail- 
road in  the  adjoining  state,  but  only  a 
receiver  thereof,  was  prayed  for,  and 
ancillary  bills  were  filed  in  such  ad- 
joining state.  The  court  refused  to 
recognize  a  receiver  appointed  in  the 
adjoining  circuit  so  far  as  such 
receivel'ship  extended  beyond  that  cir- 
cuit. 

3  In  the  foreclosure  of  an  interstate 
railroad  running  into  two  circuits, 
an  "ancillary  bill"  in  one  circuit, 
referring  to  the  principal  bill  of  fore- 
closure in  the  other  circuit,  is  not 
allowable.  If  the  fo^reclosure  is 
sought  in  both  circuits,  the  bills  in 
equity  in  each  must  be  independent 
and  complete.  Mercantile  T.  Co.  v. 
Kanawha,  etc.  Ry.,  39  Fed.  Rep.  337 
(1889). 

4  A  bill  filed  in  another  circuit  court 
after  the  main  bill  has  been  filed  is 
an  auxiliary  bill  and  not  an  ancillary 
bill.  Ooltrane  r.  Templeton,  106  Fed. 
Rep.  370  (1901). 

5  Atkins  V.  Wabash,  etc.  Ry.,  29  Fed. 
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road  may  enforce  his  lien  against  the  road  in  one  state.'  Where 
mortgaged  property  runs  into  different  states  and  consists  of  a  lease 
and  of  rolling-stock,  and  there  are  prior  liens  in  some  of  the  states, 
the  court  may  apportion  the  proceeds  according  to  mileage  in  the 
different  states.- 

§  841.  State  statutes  relative  to  foreclosure  may  be,  but  need  not 
be,  followed  by  the  federal  courts. — Where  the  statutes  of  the  state 
in  which  mortgaged  property  is  located  prescribe  a  period  within 
which  a  mortgagor  may  redeem  the  property  from  foreclosure,  they 
apply  to  a  foreclosure  in  the  federal  courts.^  But  in  the  case  of  a 
railroad  or  other  quasi-public  property,  the  court  has  power  to 
order  the  property  sold  free  from  the  statutory  right  to  redeem.* 
Thus,  a  statute  that  a  foreclosure  sale  of  real  estate  shall  be  had  on 
notice  published  where  the  land  lies,  and  that  the  sale  should  be 
made  where  it  lies,  does  not  apply  to  a  foreclosure  sale  of  a  railroad.^ 
The  Iowa  statute  of  redemption  does  not  apply  to  a  foreclosure  sale 
of  a  water-w^orks  property  in  tlie  federal  court,  although  the  rule 
is  different  as  to  ordinary  land.  Such  a  property  may  be  sold  as 
an  entirety  and  without  redemption,  it  being  a  quasi-public  prop- 


Rep.  161  (1886).  In  Ellis  v.  Boston, 
etc.  R.  R.,  107  Mass.  1  (1871),  a 
'receiver  appears  to  have  been  ap- 
pointed of  a  road  running  into  several 
states. 

1  Compton  V.  Jesup,  68  Fed.  Rep. 
263   (1895);   s.  c.  167  U.  S.  1. 

2  Thomas  v.  Cincinnati,  etc.  Ry.,  91 
Fed.  Rep.  195  (1898).  See  also  §  836, 
supra. 

3  Brine  r.  Insurance  Co.,  96  U.  S. 
627  (1877);  Singer  Mfg.  Co.  r.  Mc- 
Collock,  24  Fed.  Rep.  667  (1884).  The 
length*  of  time  within  which  the  mort- 
gagor may  redeem  may  be  determined 
by  the  law  of  the  state  in  which  the 
foreclosure  is  decreed.  Jackson,  etc. 
Co.  V.  Burlington,  etc.  R.  R.,  29  Fed. 
Rep.  474  (1887).  See  also  Simmons  r. 
Taylor,  38  Fed.  Rep.  682  (1889) ;  rev'd 
suh  norti.  Simmons  r.  Burlington,  etc. 
Ry.,  159  U.  S.  278  (1895).  In  Indiana 
the  equity  of  redemption  may  be  sold 
out  by  a  judgment  creditor.  Coe  v. 
McBrown,  22  Ind.  252  (1864).  See 
also  on  this  subject  §  850,  infra.  As 
to  whether  a  state  statute  requiring 
the    production    and    cancellation    of 


notes  upon  the  discharge  of  a  mort- 
gage applies  to  a  railroad  mortgage, 
see  Lyman  r.  Kansas  City,  etc.  R.  R., 
101  Fed.  Rep.  636    (1900). 

4  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77  (1881).  Xo  redemption  is 
allowed  in  foreclosure  sales  of  rail- 
roads. The  statute  was  not  intended 
to  apply  to  such  property.  Peoria,  etc. 
R.  R.  r.  Thompson,  103  111.  187 
(1882).  There  is  no  redemption  from 
the  sale  of  railroad  property  under 
foreclosure  proceedings  in  the  federal 
courts.  Turner  v.  Indianapolis,  etc. 
Ry.,  8  Biss.  380  (1878);  s.  c,  24  Fed. 
Cas.  367.  The  right  of  the  mortgagor 
to  redeem  cannot  be  destroyed  by  a 
new  law  that  the  mortgage  has  been 
foreclosed,  or  will  be  foreclosed  if 
payment  is  not  made  within  a  year. 
Ashuelot  R.  R.  r.  Elliot,  52  N.  H.  387 
(1873) ;  s.  c,  58  N.  H.  451.  The  Iowa 
statute  of  redemption  does  not  apply 
to  a  sale  of  railway  property.  Sioux, 
etc.  Co.  V.  Trust  Co.,  82  Fed.  Rep.  124 
(1897);  aff'd,  173  U.  S.  99  (1899). 

5  Craft  r.  Indiana,  etc.  Ry.,  166  III. 
580    (1897). 
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ertj}  A  statute  that  land  shall  be  appraised  before  it  is  foreclosed, 
and  giving  a  year's  time  to  redeem,  does  not  apply  to  a  railroad.^ 
But  a  statute  that  the  sale  shall  not  take  place  until  six  months 
after  decree  applies;^  as  also  a  state  law  authorizing  ejectment  as 
a  remedy.'*  The  fact  that  the  foreclosure  decree  did  not  comply  with 
the  statute,  that  such  a  sale  should  be  at  least  one  year  after  the 
decree  cannot  be  raised  in  a  subsequent  creditor's  bill.^  The  stat- 
utes of  Pennsylvania  giving  a  stay  of  one  year  in  realizing  upon  a 
mortgage  do  not  apply  to  a  bill  of  foreclosure  in  the  United  States 
court.*^  A  statute  requiring  an  appraisement  where  sale  is  made 
under  a  power  of  sale  does  not  apply  to  a  sale  under  foreclosure 
decree."^  The  foreclosure  of  a  railroad  mortgage  need  not  be  made 
in  accordance  with  a  statute  for  the  foreclosure  of  ordinary  real- 
estate  mortgages.^  The  mode  of  sale  as  required  by  act  of  congress 
is  considered  elsewhere,^  as  is  also  the  question  of  the  amount  to  be 
paid  on  redemption.^ "^ 

§  842.  Claim  of  title  in  opposition  to  the  mortgagor's  title  cannot 
be  tried  in  a  foreclosure  suit— Priority  of  liens  may  be  tried.— 
This  is  a  rule  applicable  to  all  foreclosure  suits,  whether  the  mort- 

1  Farmers'    L.    &    T.    Co.    v.    Iowa  in  charge,  where  the  property  is  real, 
Water  Co.,  78  Fed.  Rep.  881  (1897).  personal,  and  mixed,  and  the  remedy 

2  Columbia,  etc.  Trust  Co.  v.  Ken-  at  law  is  inadequate,  inasmuch  as 
tucky  Union  Ry.,  60  Fed.  Rep.  794  ejectment  does  not  lie  for  personalty, 
(1894).  A  state  statute  to  the  effect  rolling-stock,  etc.  Dow  v.  Memphis, 
that,  in  an  action  by  an  employee  etc.  R.  R.,  20  Fed.  Rep.  260  (1884). 
against  a  railroad  for  damages,  the  5  Andrews  v.  National,  etc.  "Works, 
railroad  shall  not  set  up  the  defense  77  Fed.  Rep.  774  (1897). 

of  negligence  of  a  co-employee,  applies  c  Woodbury  v.  Allegheny,  etc.  R.  R., 

to  receivers  appointed  by  the  federal  72  Fed.  Rep.  371  (1895). 

court.     Peirce  v.  Van  Dusen,  78  Fed.  7  Southwestern,  etc.  Ry.  v.  Hays,  6S 

Rep.  693  (1897).  ATk.  355  (1897). 

3  A  federal  court,  in  foreclosing  a  s  Ten  Eyck  v.  Pontiac,  etc.  Co.,  114 
railroad  in  Kansas,  will  apply  the  Mich.  494  (1897).  A  state  statute 
Kansas  statute,  which  forbids  a  sale  regulating  the  foreclosure  of  mort- 
until  six  months  after  the  decree  of  gages  is  not  applicable  to  a  railroad 
foreclosure.  A  receiver  will  be  ap-  mortgage  when  such  statute  is  not 
pointed  to  operate  the  road  during  adequate  to  secure  to  all  parties  their 
these  six  months.  Benedict  v.  St.  Jo-  rights  and  adjust  the  equities  between 
seph,  etc.  R.  R.,  19  Fed.  Rep.  173  them.  Hence,  in  foreclosing  the  usual 
(1883),  railroad  mortgage,  the  court  may  in 

4  The  federal  court  foreclosing  a  one  suit  order  a  sale  of  the  entire 
railroad  mortgage  in  Arkansas  will  property  covered  by  the  mortgage,  al- 
follow  Arkansas  law.  If  the  state  law  though  the  property  is  located  in  vari- 
authorizes  ejectment  by  the  mort-  ous  counties.  Old  Colony  T.  Co.  v. 
gagee  upon  default,  the  federal  court  Great,  etc.  Co.,  178  Mass.  92  (1901); 
will  apply  the  same  rule.     Instead  of  s.  c,  181  Mass.  413. 

ejectment,  however,  a  suit  in  equity        o  See  §  850,  infra. 
may  be  instituted  and  a  receiver  put        lo  See  §  850,  infra. 
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gage  was  given  by  a  corporation  or  an  individual,^  But  all  con- 
flicting rights  as  between  co-defendants,  their  rights  all  arising 
from  the  mortgagor  corporation's  title,  may  be  passed  upon  and 
decided."  Ilenco,  the  priority  of  liens  originating  from  or  under 
the  same  o\\'Tier  of  the  property  may  be  litigated  in  a  foreclosure 
suit  on  one  of  such  liens.^  The  question  of  who  may  attack  tho 
validity  of  a  mortgage  is  considered  elsewhere.*  The  title  obtained 
at  a  receiver's  sale  is  only  such  title  as  the  corporation  had  and  is 
subject  to  all  valid  liens  thereon.^     A  decree  of  foreclosure  cannot 


1  Farmers'  L.  &  T,  Co.  v.  Green  Bay, 
etc.  R.  R.,  6  Fed.  Rep.  100  (1881).  A 
contractor  claiming  title  to  part  of 
the  street  railroad  which,  is  being 
foreclosed,  the  claim  being  based  on 
the  terms  of  the  deed  of  that  part 
from  himself  to  the  company,  cannot 
litigate  that  question  by  filing  a  cross- 
bill in  the  foreclosure  suit  to  which 
he  is  not  a  party.  Adverse  claims 
to  the  title  cannot  be  adjudicated  in  a 
foreclosure  suit.  Farmers^  L.  &  T. 
Co.  V.  San  Diego,  etc.  Co.,  40  Fed.  Rep. 
105  (1889).  If,  however,  the  claim  of 
the  adverse  title  is  really  subsequent 
to  the  title  of  the  mortgagee,  he  may 
make  the  claimant  a  party  and  have 
the  question  litigated.  The  receiver 
is  not  the  prosper  party  to  institute 
Buch  a  suit.  If  the  claimant  shows 
that  his  title  is  really  adverse  to  the 
mortgagor's,  then  the  bill  is  dismissed 
as  to  him.  Harland  v.  Bankers',  etc. 
Tel.  Co.,  33  Fed.  Rep.  199  (1887). 
The  legality  of  a  tax  sale  made  after 
the  execution  of  a  mortgage  may  be 
contested  in  the  foreclosure  of  the 
mortgage.  Appleton,  etc.  Co.  v.  Cen- 
tral Trust  Co.  etc.,  93  Fed.  Rep.  286 
(1899).  Claims  adverse  to  the  mort- 
gagor cannot  be  litigated  and  deter- 
mined in  a  foreclosure  suit,  but  claims 
originating  under  the  mortgagor  may 
be  so  litigated.  Savings  &  T.  Co.  v. 
Bear  Valley,  etc.  Co.,  112  Fed.  Rep. 
693  (1902).  The  claim  of  a  rival 
lienor  may  be  adjudicated  in  a  fore- 
closure suit  where  such  ri"al  lienor 
claims  under  the  mortgagor  and  by  a 


transaction  subsequent  to  the  mort- 
gage. Metropolitan  T.  Co.  v.  Dolge- 
ville,  etc.  Co.,  34  N.  Y.  Misc.  Rep.  354 
(1901). 

2  Corcoran  v.  Chesapeake,  etc.  Co., 
94  U.  S.  741  (1876) ;  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876).  Cf.  Bronson 
V.  Railroad  Co.,  2  Black,  524  (1862), 
where  the  court  said  that,  where  each 
of  two  mortgagees  claims  priority, 
the  question  cannot  be  litigated  in  a 
foreclosure  suit  brought  by  one  of 
them,  the  other  one  not  being  a  party 
to  such  suit. 

3  The  priority  of  mortgages  may  be 
contested  in  a  foreclosure  suit,  even 
though  the  question  of  title  cannot. 
Iowa  County  v.  Mineral  Point  R.  R., 
24  Wis.  93  (1869).  But  see  Turner  r. 
Indianapolis,  etc.  Ry.,  8  Biss.  380 
(1878);  s.  c,  24  Fed.  Cas.  367;  Hack- 
ensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548  (1883).  If  there  is  any  ques- 
tion as  to  which  is  the  first  and  which 
is  the  second  lien,  the  court  will  de- 
cide that  question  before  the  sale, 
in  order  that  the  parties  may  know 
how  much  they  will  have  to  bid  in 
order  to  protect  their  own  lien. 
Campbell  v.  Texas,  etc.  R.  R.,  2  Woods, 
203  (1872);  s.  c,  4  Fed.  Cas.  1188. 
Alleged  titles  and  liens  prior  to  a 
mortgage  may  be  litigated  in  the  fore- 
closure suit  if  the  court  so  permits. 
Converse  v.  Michigan,  etc.  Co.,  45  Fed. 
Rep.  18  (1891).    See  also  ch.  L,  irifra. 

4  See  §  848,  infra. 

r.  Matter  of  Coleman,  174  N.  Y.  373 
(1903). 
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be  annulled  by  an  independent  snit  on  the  ground  that  it  included 
property  not  included  in  the  mortgage  or  complaint.^ 

§  843.  Parties  complainant  in  a  suit  for  foreclosure—  Who  may 
foreclose.' — A  suit  in  equity  for  the  foreclosure  of  a  corporation 
mortiraffe  should  bo  instituted  bv  the  trustees  of  the  mortgage.^ 
The  trustees  sue  alone,  and  none  of  the  bondholders  should  be  joined 
either  as  parties  complainant  or  defendant.'"'  If  the  trustees  refuse 
to  bring  suit,  any  bondholder  may  bring  it  and  make  the  trustees 
parties  defendant.'* 

§  844.  Parties  defendant  in  a  suit  for  foreclosure. — The  corpora- 
tion itself  that  gave  the  mortgage  is  a  necessary  party  defendant, 
unless  it  has  parted  with  its  entire  interest,  in  which  case  it  is  a 
proper  but  not  a  necessary  party.^  If  the  foreclosure  is  by  the  first 
mortgagee,  the  second  mortgagee  is  a  proper  although  not  a  neces- 
sary party  defendant.  It  is  culpable  negligence  on  the  part  of  the 
complainant's  attorney,  however,  not  to  join  the  junior  mortgagees 
in  order  to  cut  oif  their  right  to  redeem.*^     Where  the  junior  mort- 


1  Venner  v.  Denver,  etc.  Co.,  90  Pac. 
Rep.   623    (Col.   1907). 

2  See  §  821,  supra. 

3  See  §  821,  supra. 

4  See  §  825,  supra. 

5  Jones,  Mortgages  (4th  ed.),  §  1402. 
The  only  necessary  parties  to  the  fore- 
closure suit  are  the  mortgagor  and 
the  mortgagee.  Tug,  etc.  Co.  r.  Brigel, 
86  Fed.  Rep.  818  (1898).  In  a  fore- 
closure suit  the  grantor  of  the  com- 
pany that  holds  the  legal  title  need 
not  be  made  a  party.  Mercantile  T. 
Co.  V.  Missouri,  etc.  Ry.,  41  Fed.  Rep. 
8  (1889).  A  mortgagor  is  not  a  nec- 
essary party  if  he  has  disposed  of  his 
interest.  The  officers  of  the  mort- 
gagor are  neither  necessary  nor 
proper  parties.  Johnes  v.  Cutwater, 
55  N.  J.  Eq.  398  (1897).  A  decree  of 
foreclosure  is  void  if  the  owner  of  the 
equity  of  redemption  is  not  made  a 
party,  and  a  purchaser  at  such  a  fore- 
closure sale  is  not  even  a  mortgagee  in 
possession.  Beebe  v.  Richmond  Light, 
etc.  Co.,  6  N.  Y.  App.  Div.  187  (1896). 
If  the  mortgagor  company  has  parted 
with  the  equity  of  redemption  it  is 
not  a  necessary  party.  Skiddy  v.  At- 
lantic, etc.  R.  R.,  3  Hughes,  320 
(1879);  s.  c,  22  Fed.  Gas.  274.     Nor 


is  a  grantee  of  a  part  of  the  road 
a  necessary  party,  the  grant  being 
subject  to  the  first  mortgage  only. 
Bronson  r.  Railroad  Co.,  2  Black,  524 
(1862).  In  a"  foreclosure  suit  by  a 
second  mortgagee,  the  mortgage  being 
on  a  lessee's  interest,  and  the  suit 
being  a  part  of  another  suit  in  which 
the  property  is  in  the  hands  of  a 
receiver,  neithe'r  the  mortgagor  nor 
the  prior  mortgagee  nor  the  lessor 
are  necessary  parties,  their  rights  not 
being  affected.  Grand  Trunk  Ry.  r. 
Central  Vermont  R.  R.,  88  Fed.  Rep. 
622  (1898).  Where  a  corporation  is 
incorpoi*ated  in  two  states  by  the  same 
name  and  with  the  same  officers  and 
incorporators,  each-  state  giving  the 
corporation!  certain  riparian  rights  on 
a  river,  a  mortgage  given  by  one  of 
the  corpoVatious,  without  stating 
which  one,  when  foreclosed,  must  be 
foreclosed  as  against  both  corpora- 
tions in  order  to  convey  complete 
title.  Alabama,  etc.  Co.  v.  Rivordale, 
etc.  Mills,  127  Fed.  Rep.  497  (1904); 
aff'd,  198  U.  S.  188. 

0  If  they  are  made  parties  their 
rights  are  cut  off.  Chicago,  etc.  R.  R. 
V.  Fosdick,  106  U.  S.  47,  68  (1882). 
After  the  commencement   of  a   fore- 
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gagec  is  not  made  a  party  defendant  and  has  no  notice  of  the  fore- 
closure sale,  and  did  not  by  silence  or  conduct  lead  the  prior  mort- 
gagee to  suppose  that  the  junior  mortgage  did  not  exist,  such  junior 
mortgage  having  been  duly  recorded,  the  junior  mortgagee  may 
afterwards  bring  a  suit  to  foreclose  his  mortgage  and  have  a  sale 
subject  to  prior  liens.^  Although  a  foreclosure  decree  and  sale  docs 
not  cut  off  the  rights  of  a  junior  mortgagee,  a  party  defendant,  yet 
seven  years'  delay  may  be  fatal  to  redemption  by  such  junior  mort- 
gagee.^ 

Even  though  in  the  foreclosure  of  the  mortgage  a  subsequent 
lessee  is  not  made  a  party  defendant,  yet  such  lessee  cannot  hold 
the  purchaser  at  the  foreclosure  sale  liable  for  the  value  of  the  un- 
expired term,  such  purchaser  having  forcibly  taken  possession  of 
the  property.  The  lessee's  remedy  is  ejectment.^  All  subsequent 
mortgagees,  grantees,  lessees,  judgment  creditors  claiming  liens,  and 

closure  suit  by  the  first  mortgagee,  Jacksonville,  etc.  R.  R.,  2  Woods,  621 
making  the  second  mortgagee  a  party  (1873);  s.  c,  21  Fed.  Cas.  929.  Sec- 
defendant,  the  latter  cannot  institute  ond  mortgagees  are  not  necessary  par- 
an  independent  suit  of  foreclosure,  ties.  Brooks  v.  Vermont  Cent.  R.  R., 
Sutherland  v.  Lake  Superior,  etc.  Co.,  14  Blatchf.  463  (1878);  s.  c,  4  Fed. 
23  Fed.  Cas.  459  (1874).  Where  sub-  Cas.  308.  Although  a  second  mort- 
sequent  incumbrancers  are  made  gagee  is  made  a  party  defendant,  yet 
parties  defendant,  their  rights  are  cut  he  may  be  dropped  out  if  the  fore- 
off,  even  though  the  bill  does  not  closing  first  mortgagee  desires  to  do 
correctly  state  their  interest.  Benja-  so.  Richards  v.  Chesapeake,  etc.  R. 
min  V.  Elmira,  etc.  R.  R.,  49  Barb.  R.,  1  Hughes,  28  (1876);  s.  c,  20  Fed. 
441  (1867).  Where  upon  the  fore-  Cas.  692,  where  the  jurisdiction  was 
closure  of  the  first  mortgage  the  sec-  imperiled  by  the  second  mortgagee 
ond  mortgagee  is  not  made  a  party  to  being  a  party.  Yet  the  court  allowed 
the  suit,  the  second  mortgagee's  rights  the  case  to  be  dismissed  because  it 
are  not  cut  off,  and  he  may  redeem  was  desirable  to  retain  this  party  as 
the  property  by  tendering  the  amount  a  party  defendant  for  other  reasons, 
due  on  the  first  mortgage,  and,  if  only  i  Denton  v.  Ontario  County  Nat. 
the  interest  is  due,  may  redeem  by  Bank,  150  N.  Y.  126  (1896).  If,  in  a 
tendering  that.  But  the  second-mort-  foreclosure  suit  by  the  first  mortgagee, 
gage  bondholders  in  such  a  case  can-  the  second  mortgagee  is  not  made  a 
not  enjoin  the  foreclosure  sale,  inas'-  party,  the  second  mortgagee  may  at 
much  as  the  second  mortgagee  is  not  any  time  foreclose  and  sell  the  equity 
a  party  to  the  suit.  If  a  purchaser  at  of  redemption  subject  to  the  first 
an  execution  sale  is  in  possession,  mortgage,  and  the  purchaser  at  the 
however,  the  court  will  not  disturb  sale  will  be  entitled  to  possession  and 
that  possession  by  a  receiver  until  the  right  to  redeem.  Memphis,  etc. 
such  party  in  possession  is  made  a  R.  R.  v.  State,  37  Ark.  632  (18S1). 
party  to  the  suit.  Where  a  sale  is  2  Simmons  v.  Burlington,  etc.  Ry., 
made  by  the  trustees  of  the  first  159  U.  S.  278  (1895),  rev'g  Simmons 
mortgage  in  accordance  with  the  v.  Taylor,  38  Fed.  Rep.  682  (1889). 
t^rms  of  the  mortgage  and  of  the  stat-  3  Sprague  Nat.  Bank  v.  Erie  R.  R., 
utes,  the  second  mortgagees  and  all  22  N.  Y.  App.  Div.  526  (1897). 
other  parties  are  cut  off.     Searles  v. 
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lienors  generally  should  be  made  parties  defendant  in  order  to  cut 
off  their  interest  in  the  property.^     Where  a  mechanic's  lien  is  fore- 


1  Beekman  v.  Hudson,  etc.  R.  R.,  35 
Fed.  Rep.  3  (18S8).  In  the  fore- 
closure suit  in  Coe  r.  New  Jersey  Mid. 
Ry.,  31  N.  J.  Eq.  105  (1879),  there 
were  joined  as  parties  defendant  chat- 
tel mortgagees,  judgment  creditors, 
holders  of  liens  for  labor,  etc.,  pur- 
chase-money mortgagees,  vendor's  lien 
holders,  parties  claiming  specific  per- 
formance of  contracts,  and  subordi- 
nate mortgagees.  The  lien  of  a  judg- 
ment creditor  is  eliminated  by  fore- 
closure. Bronson  v.  La  Crosse  R.  R., 
2  Wall.  283  (1863).  A  grantee  subse- 
quent to  the  giving  of  the  mortgage  is 
a  necessary  party  if  his  rights  are  to 
be  cut  off.  Terrell  r.  Allison,  21  Wall. 
289  (1874).  In  foreclosing  a  mort- 
gage given  by  a  consolidated  company 
it  is  not  necessary  to  make  the  com- 
panies so  consolidated  parties  to  the 
suit.  But  where  one  of  these  com- 
panies is  about  to  institute  a  suit  in 
the  state  court  to  attack  the  validity 
of  the  consolidation  and  mortgage, 
the  complainants  in  the  foreclosure 
suit  take  a  grave  risk  in  not  making 
the  constituent  companies  parties  de- 
fendant. Skiddy  v.  Atlantic,  etc.  R. 
R.,  3  Hughes,  320,  360  (1879) ;  s.  c,  22 
Fed.  Cas.  274.  In  the  foreclosure  of  a 
railroad  mortgage  a  telegraph  com- 
pany which  has  constructed  its  line 
on  the  railroad  right  of  way  by  con- 
tract with  the  railroad  is  not  a  neces- 
sary party  defendant.  Western  Union 
Tel.  Co.  V.  Ann  Arbor  R.  R.,  90  Fed. 
Rep.  379  (1898).  Where  a  West  Vir- 
ginia corporation  is  building  a  hotel 
in  Maryland  and  there  are  lien 
claimants  in  Maryland,  the  United 
States  court  in  West  Virginia  has  no 
power  to  issue  receiver's  certificates 
to  finish  the  hotel,  such  lien  claimants 
being  necessary  parties  and  of  the 
same  state  as  the  complainant.  Balti- 
more, etc.  Assoc.  V.  Alderson,  90  Fed. 
Rep.  142  (1898).  The  largest  stock- 
holder in  a  corporation  may,  as  the 


holder  of  its  purchase-money  bonds 
and  mortgage,  foreclose  the  same,  and 
may  join  as  party  defendant  the  per- 
son to  whom  the  corporation  subse- 
quently to  the  execution  of  the  mort- 
gage contracted  to  sell  the  property. 
Blair  v.  Silver  Peak  Mines,  93  Fed. 
Rep.  332  (1899).  In  a  foreclosure  suit 
by  a  second  mortgagee  in  the  federal 
court,  even  though  the  third  mortga- 
gee is  brought  in  by  insufficient  no- 
tice, yet  the  decree  of  foreclosure  can- 
not be  attacked  subsequently  in  the 
state  court  by  such  third  mortgagee, 
especially  where  the  trustee  of  the 
third  mortgage  appeared  in  the  suit. 
Alabama,  etc.  Ry.  v.  Thomas,  86  Miss. 
27  (1905).  A  lien  holder  who  is  not 
made  a  party  defendant  in  the  suit 
of  another  lien  holder  to  foreclose,  is 
entitled  to  redeem  within  a  reason- 
able time,  but  is  not  entitled  to  an- 
other sale  of  the  property.  Crouch  v. 
Dakota,  etc.  R.  R.,  18  S.  D.  540  (1904). 
W^here,  subsequently  to  the  foreclosure 
decree,  the  equity  of  redemption  is 
sold,  the  purchaser  at  such  sale  need 
not  be  brought  into  the  foreclosure 
suit,  and  will  not  be  allowed  to  inter- 
vene. Beebe  v.  Richmond  Light,  etc. 
Co.,  6  N.  Y.  App.  Div.  187  (1896). 
Where  leases  are  made  subject  to  a 
mortgage,  and  the  lessees  have  the 
right  to  payment  for  improvements, 
or  the  right  to  remove  them,  the  as- 
signees of  the  lessees  are  not  neces- 
sary parties  to  a  suit  to  foreclose  the 
mortgage.  Tyler  v.  Hamilton,  62  Fed. 
Rep.  187  (1894),  holding  also  that 
the  foreclosure  evicted  them  by  title 
paramount.  Where  a  mortgage  fore- 
closure suit  is  commenced,  and  then 
mechanic's  lien  foreclosure  suits  are 
commenced,  and  then  the  foreclosure 
sale  under  the  mortgage  takes  place, 
the  purchaser  is  not  affected  by  the 
mechanic's  lien  foreclosure.  Andrews 
r.  National,  etc.  Works,  77  Fed.  Rep. 
774   (1897).     In  Framers'  L.  &  T.  Co. 
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closed  without  joining  a  subsequent  mortgagee,  and  in  a  subsequent 
litigation  the  question  of  priority  between  the  mechanic's  lien  and 
the  mortgage  arises,  the  court  is  free  to  adjudge  priority  to  the 
mortgage.^  Where  a  judgment  creditor,  having  a  lien  upon  a  rail- 
road, is  not  made  a  party  to  the  foreclosure  suit,  such  judgment 
creditor  may  subsequently  foreclose  his  lien  and  have  a  resale  of 
the  whole  property,  even  though  his  lien  covers  only  a  part  of  the 
property.  The  purchaser  at  his  sale  may  be  subrogated  to  the  rights 
of  the  mortgagee  to  the  extent  of  the  purchase-money  paid.  The 
surplus  proceeds  of  the  resale  are  applied  first  to  liens  prior  to  his 
judgment  and  then  to  his  judgment.^  Judgment  creditors  having  a 
lien  by  statute  are  not  necessary  parties,  but  if  they  are  not  joined 
their  lien  continues  upon  the  equity  of  redemption.  If  they  petition 
to  come  in  after  suit  has  been  commenced  the  jurisdiction  of  the 
federal  court  is  not  thereby  affected.^ 

The  foreclosing  junior  mortgagee  need  not  make  the  senior  mort- 
gagee a  party  defendant  unless  he  wishes  to.*     But  if  the  amount 


V.  Forest  Park,  etc.  R.  R.,  65  Fed.  Rep. 
882  (1895),  a  mortgagee,  who  had  not 
been  made  a  party  defendant  in  the 
foreclosure  of  mechanics'  liens,  at- 
tempted to  foreclose  its  mortgage  and 
claim  that  the  mechanic's  lien  fore- 
closure sale  was  subject  to  the  mort- 
gage. The  mortgage  was  illegal  when 
issued,  because  it  exceeded  the  amount 
of  the  capital  stock,  in  violation  of 
the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 
the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 
after  the  foreclosure  of  the  mechanics' 
liens.  The  company  had  received 
nothing  from  the  bonds.  The  pur- 
chasers at  the  first  foreclosure  sale 
tad  expended  large  sums  of  money. 
Speculators  who  long  afterwards 
bought  the  bonds  with  knowledge  of 
the  facts  bought  them  for  a  small  sum 
in  order  to  bring  this  suit.  The  suit 
failed. 

1  National,  etc.  r.  Oconto,  etc.  Co., 
183  U.  S.  216  (1902).  Even  though 
by  statute  a  contractor  has  a  lien,  yet 
a  foreclosure  thereof,  without  bring- 
ing in  as  a  party  defendant  a  subse- 
quent mortgagee,  does  not  affect  the 
rights  of  such  mortgagee.     Fidelity, 


etc.  Co.  r.  Schenley,  etc.  Ry.,  189  Pa. 
St.  363   (1899). 

2  Stewart  v.  Wheeling,  etc.  Ry.,  53 
Ohio  St.  151  (1895).  The  only  neces- 
sary parties  to  the  foreclosure  are  the 
mortgagor  and  the  mortgagee.  If 
judgment  creditors  who  are  citizens  of 
the  same  state  as  the  complainant  are 
joined  in  the  bill,  the  complainant 
may  drop  them  out  of  the  suit  by 
amendment,  and  by  such  amendment 
the  jurisdiction  of  the  federal  court 
is  maintained.  The  fact  that  after 
the  filing  of  the  bill  one  of  the  com- 
plainants becomes  a  citizen  of  the 
state  wherein  the  defendant  resides 
does  not  destroy  the  jurisdiction.  Tug, 
etc.  Co.  V.  Brigel,  86  Fed.  Rep.  818 
(1898).    See  also  §  827,  supra. 

3  Sioux,  etc.  Co.  v.  Trust  Co.,  82 
Fed.  Rep.  124  (1897);  aff'd,  173  U.  S. 
99   (1899). 

•1  Prior  incumbrancers,  the  validity 
of  whose  incumbrances  is  not  drawn 
in  question,  are  not  necessary  parties. 
Carey  v.  Houston,  etc.  Ry.,  161  U.  S. 
115  (189G).  Junior  mortgagees  may 
foreclose  without  making  the  prior 
mortgagees  parties.  The  prior  mort- 
gagees can  be  made  parties  only  by 
service   of   process   or  voluntary   ap- 
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of  the  first  mortgage  or  of  a  prior  lien  is  uncertain,  the  prior  mort- 
gagee may  be  made  a  party  in  order  to  ascertain  that  amount,  so 
that  the  purchaser  may  know  what  the  prior  debt  is.^ 


pearance.  A  general  notice  calling  on 
them  to  present  their  claims  is  insuffi- 
cient. Young  V.  Montgomery,  etc.  R. 
R.,  2  Woods,  606  (1875) ;  s.  c,  30  Fed. 
Cas.  850.    A  general  mortgagee  insti- 


closure  is  at  liberty  to  make  the  sen- 
ior mortgagees  parties  defendant  so 
as  to  have  the  amounts  secured  by 
their  mortgages  ascertained  and  deter- 
mined   by    the    judgment,    that    they 


tuting  foreclosure  procedings  need  not    might  be  paid  out  of  the  proceeds  of 
join  prior  mortgagees  as  parties  de-    the  sale,  and  their  lien  discharged,  or 


fendant.  If  he  does  make  them  parties 
the  court  will  dismiss  the  bill  as  to 
them  with  costs.    Wabash,  etc.  Ry.  v. 
Central    T.    Co.,    22    Fed.    Rep.    138 
(1884).     A   prior   mortgagee   on   the 
part  of  the   property  coming   into   a 
foreclosure  suit  brought  by  the  junior 
mortgagee  on  all  the  property  is  not 
entitled  to  be  paid  out  of  the  funds 
realized  by  the  sale.    The  prior  mort- 
gage remains  and  may  be  foreclosed. 
Prior  mortgagees  and  lienees  are  not 
necessary     parties.       Woodworth     v. 
Blair,  112  U.  S.  8   (1884).     In  a  fore- 
closure suit  by  a  junior  mortgagee  it 
is  not  necessary  to  make  the  senior 
mortgagee  a  party.    Jerome  v.  McCar- 
ter,  94  U.  S.  734   (1876).     Where  the 
prior  mortgage   is  on  a  part   of  the 
system    it    may    be    foreclosed    sepa- 
rately, and  application  may  be  made  to 
the  court  to  have  the  receiver  of  the 
second  mortgage  give  up  possession  of 
it.    Central  T.  Co.  v.  Wabash,  etc.  Ry., 
25   Fed.   Rep.   693    (1885).     To   same 
effect,  Olyphant  v.  St.  Louis,  etc.  Co., 
23  Fed.  Rep.  465    (1885).     The  prior 
mortgagee   need  not  notice   the   bill, 
though  made  a  party.     He  is  not  a 
necessary   party,    and   may   disregard 
the  bill  and  file  his  own  bill  for  fore- 
closure.    Gihon    V.    Belleville    White 
Lead  Co..  7  N.  .L  Eq.  531  (1849). 

1  Prior  mortgagees  may  be  made 
parties  defendant  for  the  purpose  of 
determining  the  amount  of  their  lien 
—"an  excellent  practice"— but  the 
property  itself  cannot  be  foreclosed 
against  them.  Bound  v.  South  Caro- 
lina Ry.,  59  Fed.  Rep.  509  (1894).  A 
junior  mortgagee  in  his  suit  for  fore- 


that  the  sale  might  be  made  subject 
to  the  known  amount  of  their  liens. 
Metropolitan  T.  Co.  v.  Tonawanda,  etc. 
R.  R.,  43  Hun,  521   (1887);   aff'd,  106 
N.  Y.  673.     A  second  mortgagee  may 
foreclose  and  make  the  first  mortga- 
gee a  party  where  a  "receiver  is  ap- 
pointed, but  the  income  of  the  receiver 
goes  to  the  first  mortgagee.  Miltenber- 
ger  i\  Logansport  Ry.,  106  U.  S.  286 
(1882),     Where  there  is  doubt  as  to 
the  exact  amount  owing  on  a   prior 
mortgage,  the  trustees  of  that  mort- 
gage should  be  made  parties  for  the 
purpose  of  ascertaining  such  amount. 
Otherwise  a  purchaser  at  the  sale  will 
not  know   how  much  to  bid  for  the 
equity    of    redemption.     Richards    v. 
Chesapeake,  etc.  R.  R.,  1  Hughes,  28 
(1876);  s.  c,  20  Fed.  Cas.  692;   Suth- 
erland V.  Lake  Superior,  etc.  Co.,  23 
Fed,  Cas.  459  (1874),  where  there  was 
also  doubt  as  to  the  property  covered 
by  the  various  mortgages.     A  trustee 
in  foreclosing   may   bring  in   lessees 
where   the   lease  was   recited    in   the 
mortgage  and  rent  is  still  due.    Jesup 
V.   Illinois  Cent.  R.  R.,   43  Fed,  Rep. 
483  (1890).    A  contractor's  lien  prior 
in  time  to  the  issuing  and  recording 
of  a  mortgage  is  not  cut  off  by  the 
foreclosure  of  the  mortgage  unless  the 
holder  of  the  lien  is  made  a  party  to 
the  foreclosure  suit.     Pittsburgh,  etc, 
4  A     mortgagee    of     one     property 
But  where  the  contractors  having  a 
prior   lien    are   made   parties   to   the 
mortgagee's  foreclosure  suit,  and  they 
do   not   defend,   an    independent   pro- 
ceeding by  them  eleven  years  later  to 
enforce  their  lien  will  fail.    Woods  v. 
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Ordinarily,  liowever,  the  second  mortgagee  lias  no  right  to  bring 
in  the  first  mortgagee  as  a  party.  The  first  mortgagee,  if  brought 
in,  may  object  and  be  relieved  from  the  suit  with  costs.  A  prior 
mortgagee,  however,  who  is  not  made  a  party  to  the  foreclosure  suit 
of  the  second  mortgage  is  not  bound  by  the  proceedings  in  such 
suit,  nor  by  receiver's  certificates  issued  therein.^  The  prior  mort- 
gagee may  intervene  and  file  a  cross-bill  for  foreclosure  if  he  wishes.^ 
Where  a  bond  issued  by  a  state  recites  that  it  is  secured  by  an  equal 
amount  of  stock  in  a  railroad  company,  the  holder  of  such  bond  may 
file  a  bill  to  foreclose  on  that  amount  of  stock  and  need  not  join 
other  bondholders  as  parties  defendant.^  A  bondholder  wdio  buys 
prior  liens  on  the  property  does  so  for  the  benefit  of  other  bondhold- 
ers, who,  within  a  reasonable  time  after  they  know  of  such  purchase, 
offer  to  contribute  such  part  of  the  sum  paid  by  him  as  the  par  value 
of  the  bonds  held  by  the  contributing  bondholder  bears  towards  all 
the  bonds.'* 

General  creditors  are  not  proper  parties  to  the  said  suit,'  nor  the 
stockholders  of  the  mortgagor  corporation,^  nor  the  ofiicers,'^  nor  a 
guarantor  of  the  mortgage  bonds.^  But  a  general  creditor  holding 
guaranteed  bonds  may  intervene  and  attack  the  good  faith  of  the  fore- 
Pittsburgh,  etc.  R.  R.,  99  Pa.  St.  101    dissolve  the  corporation,  a  necessary 


(1881) 

1  Third  Street,  etc.  Ry.  n  Lewis,  79 
Fed.  Rep.  196  (1897).  In  the  case  of 
Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  322  (1898),  the  property 
was  ordered  to  be  sold  subject  to  the 
first  mortgage,  but  the  first  mortgagee 
was  joined  as  a  party  defendant  in 
order  to  be  heard  on  its  claim  of 
priority  as  to  the  whole  property. 

2  See  §  845,  inira. 

3  South  Dakota  r.  North  Carolina, 
192  U.  S.  286  (1904). 

4  Booker  r.  Crocker,  132  Fed.  Rep.  7 
(1904). 

5  General  creditors  not  having  any 
lien  on  the  property  need  not  be  made 
parties  defendant.  McMurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887). 
Unsecured  creditors  are  rot  necessary 
or  proper  parties  to  an  action  of  fore- 
closure and  have  no  right  to  inter- 
vene therein,  and  any  adjudication 
made  against  the  mortgagor  is  bind- 
ing upon  them.  Nor  is  the  temporary 
receiver,  in  an  action  by  the  state  to 


party  defendant,  nor  is  the  state  itself, 
but  they  may  be  allowed  to  come  in. 
Herring  r.  New  York,  etc.  R.  R.,  105 
N.  Y.  340  (1887).  General  creditors 
are  bound  by  the  decree.  Stout  v.  Lye, 
103  U.  S.  66  (1880). 

6  See  §  848,  infra,  and  §  750,  supra; 
Foster  v.  Mansfield,  etc.  H.  R.,  36  Fed. 
Rep.  627  (1888);  aJT'd,  146  U.  S.  88 
(1892);  Railroad  Co.  v.  Howard,  7 
Wall.  392  (1868).  Stockholders  are 
not  proper  parties  defendant.  God- 
chaux  V.  Morris,  121  Fed.  Rep.  482 
(1903). 

7  The  president  of  the  mortgagor  is 
not  a  necessary  party  defendant  in  a 
foreclosure  suit,  even  though  he  nego- 
tiated the  bonds.  Unity  Co.  v.  Equit- 
able T.  Co.,  204  111.  595    (1903). 

s  A  guarantor  of  the  interest  on  the 
bonds  is  not  a  necessary  party  to  the 
foreclosure  suit,  since  he  is  not  en- 
titled to  subrogation  until  the  whole 
debt  for  which  he  is  liable  is  paid. 
Otherwise  the  guaranty  would  be  use- 
less.   Columbia,  etc.  Trust  Co.  v.  Ken- 
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closure  proceedings.^  The  bondholders  under  the  second  mortgage 
need  not  be  joined  as  parties  defendant,  although  the  trustee  is  the 
same  for  both  mortg'ages.^  In  a  suit  to  foreclose  a  mortgage  a 
receiver  in  possession  is  not  a  proper  partj.^  The  mortgagee  of 
another  piece  of  property  is  not  a  necessary  party  defendant,  al- 
though he  may  be  a  proper  party.^  In  foreclosing,  the  mortgagee 
may  claim  property  which  never  stood  in  the  name  of  the  mortgagor, 
but  stood  in  the  name  of  an  agent  or  trustee  of  the  mortgagor.^  A 
purchaser  at  foreclosure  sale  has  a  right  to  intervene  in  another  fore- 
closure suit  brought  by  an  unforeclosed  lien-holder.^  "V^Tiere,  subse- 
quently to  the  foreclosure  decree,  the  equity  of  redemption  is  sold, 
the  purchaser  at  such  sale  need  not  be  brought  into  the  foreclosure 
suit,  and  will  not  be  allowed  to  intervene.'^ 

§  845.  Cross-bills — Independent  suit  to  foreclose  where  a  receiver 
is  already  in  possession. — A  cross-bill  may  be  filed  by  a  defendant 
in  the  foreclosure  suit,  but  only  by  leave  of  the  court.^    The  cross-bill 


tucky  Union  Ry.,  60  Fed.  Rep.  794 
(1894).  The  guarantor  of  mortgage 
bonds  is  not  a  necessary  party  to  a 
foreclosure  suit.  "If  the  guarantor 
would  be  subrogated  to  the  rights  of 
the  creditor  or  purchaser,  he  should 
pay  the  debt  or  offer  to  redeem."  Owen 
V.  Potter,  115  Mich.  556  (1898). 

1  Louisville,  etc.  Ry.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  674  (1899), 
rev'g  84  Fed.  Rep.  539.  Cf.  Bronson 
V.  Railroad,  2  Black,  524  (1862). 

2  First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303  (1881).  See  also 
§§  819,  821,  supra. 

3  Continental  T.  Co.  v.  Toledo,  etc. 
R.  R.,  82  Fed.  Rep.  642  (1897).  Re- 
ceivers are  not  necessary  parties  de- 
fendant. Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  88  Fed.  Rep.  622 
(1898). 

4  A  mortgagee  of  one  property 
owned  by  a  corporation  is  a  proper 
party  defendant  to  a  foreclosure  suit 
on  another  property  owned  by  that 
company,  but  the  former  may  insti- 
tute separate  foreclosure  proceedings 
on  his  mortgage  and  may  have  a  sep- 
arate sale.  Olyphant  v.  St.  Louis,  etc. 
Co.,  23  Fed.  Rep.  465  (1885).  A  mort- 
gagee of  one  part  of  a  railroad  is  not 


a  necessary  party  to  a  foreclosure  suit 
brought  by  a  mortgagee  of  another 
part  of  the  road.  Bronson  v.  Railroad 
Co.,  2  Black,  524  (1862).  Where  a 
party  claims  land  which  is  not  in- 
cluded in  the  foreclosure  suit,  he  can- 
not come  into  the  suit.  Cutting  v. 
Florida  Ry.,  etc.,  45  Fed.  Rep,  444 
(1891). 

5  Metropolitan  Trust  Co.,  etc.  v.  Co- 
lumbus, etc.  R.  R.,  93  Fed.  Rep.  689 
(1899).    See  also  §  857,  infra. 

6  Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931  (1901). 

7  Beebe  v.  Richmond  Light,  etc.  Co., 
6  N.  Y.  App.  Div.  187  (1896). 

s  Bronson  v.  La  Crosse,  etc.  R.  R.,  2 
Wall.  283  (1863).  A  bill  filed  by  a 
defendant,  on  leave,  in  order  to  a  com- 
plete decree  upon  the  whole  matter  in 
dispute,  is  properly  styled  a  cross-bill; 
and  where,  on  the  bill  of  the  original 
complainant,  possession  of  property 
has  been  taken  by  a  circuit  court  of 
the  United  States,  the  jurisdiction  of 
the  court  in  passing  upon  such  a 
cross-bill  in  the  disposition  of  the 
property  does  not  depend  upon  the  cit- 
izenship of  the  parties.  Morgan's,  etc. 
Co.  V.  Texas,  etc.  Ry.,  137  U.  S.  171 
(1890).     See  also  §827,  supra. 
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may  be  by  a  senior  mortgagee  asking  foreclosure,^  or  may  be  filed  to 
determine  priority  of  liens,^  but  not  to  determine  matters  whicb  will 
be  eliminated  by  the  foreclosure,^  or  to  hold  the  trustee  liable  for  neg- 
ligence,^ nor  in  cases  where  other  defendants  have  already  filed 
sufficient  cross-bills.^  The  court  may  dismiss  the  original  bill  and 
sustain  the  cross-bill." 

Where  foreclosure  has  been  commenced  by  the  second  mortgagee, 
and  the  first  mortgagee  is  proi)erly  made  a  party,  and  a  receiver 
appointed,  the  first  mortgagee  will  not  be  allowed  to  file  an  inde- 
pendent bill  for  foreclosure.^     He  should  file  a  cross-bill  for  fore- 


1  When  the  senior  mortgagee  is 
made  a  party  defendant  to  the  junior 
mortgagee's  suit  for  foreclosure,  such 
defendant  may  file  a  cross-bill  to  fore- 
close the  senior  mortgage.  Metropoli- 
tan T.  Co.  V.  Tonawanda,  etc.  R.  R., 
43  Hun,  521  (1887);  aff'd,  106  N.  Y. 
673.  See  also  American  L.  &  T.  Co. 
V.  East,  etc.  R.  R.,  37  Fed.  Rep.  242 
(1889).  Where  a  prior  mortgagee  is 
made  a  party  defendant  and  files  a 
cross-bill  for  foreclosure,  and  declares 
the  principal  sum  due,  and  asks  that 
the  sale  be  free  from  all  liens,  the 
bondholders  themselves  cannot  inter- 
vene and  have  a  sale  made  subject  to 
the  first  lien  unless  they  offer  to  bid 
enough  to  pay  the  arrearages  of  in- 
terest and  costs  of  the  suit.  Bound  v. 
South  Carolina  Ry.,  58  Fed.  Rep.  473 
(1893). 

2  Where  a  judgment  creditor  files  a 
bill  to  reach  the  equity  of  redemption 
and  determine  the  validity  of  prior 
liens,  the  defendant  bondholders  may 
file  cross-bills  against  each  other  to 
determine  priority.  Morton  v.  New 
Orleans,  etc.  Ry.,  79  Ala.  590   (1885). 

3  The  defendant  company  will  not 
be  allowed  to  file  a  cross-bill  for  an 
accounting,  cancellation  of  lease,  etc., 
between  it  and  another  company, 
where  such  lease  is  second  to  the 
mortgage  and  will  be  wiped  out  by 
the  foreclosure.  Mercantile  T.  Co.  v. 
IMissouri,  etc.  Ry.,  41  Fed.  Rep.  8 
(1889). 

4  In  Fidelity,  etc.  Co.  v.  Mobile  St. 
Ry.,  53  Fed.  Rep.  850    (1893),  it  was 


held  that  bondholders  may  intervene 
as  quasi-parties,  but  cannot  set  up  a 
new  cause  of  action  by  way  of  cross- 
bill. Hence  they  cannot,  in  the  fore- 
closure suit,  hold  the  trustee  liable 
for  neglect  of  duty.  A  bondholder 
may,  in  a  suit  of  foreclosure,  ask  that 
parties  be  compelled  to  account  for 
earnings  illegally  diverted.  Linder  v. 
Hartwell  R.  R.,  73  Fed.  Rep.  320 
(1896).  In  a  foreclosure  suit  being 
carried  on  by  the  trustee,  a  bond- 
holder cannot  file  a  "petition  and 
cross^bill"  charging  misconduct  on  the 
part  of  the  trustee  and  asking  relief. 
A  cross-bill  cannot  introduce  new  mat- 
ter or  new  parties.  Thruston  v.  Big 
Stone,  etc.  Co.,  86  Fed.  Rep.  484 
(1898). 

5  If  entire  relief  may  be  obtained 
under  the  original  bill  and  the 
answer,  or  under  a  cross-bill  filed  by 
other  defendants,  a  new  cross-bill  will 
not  be  allowed.  Oilman  v.  New  Orleans, 
etc.  R.  R.,  72  Ala.  566  (1882).  If  pos- 
sible so  to  do  and  preserve  all  rights, 
the  court  will  not  allow  cross-bills,  pe- 
titions, etc.,  but  will  direct  all  claim- 
ants to  file  their  claims  and  thereby 
become  quasi-parties.  Lehman  r.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567,  601 
(1879). 

c  Railroad  Co.  v.  Chamberlain,  6 
Wall.  748  (1867),  holding  that  the 
federal  court,  having  jurisdiction  of 
the  original  bill,  thereby  acquired 
jurisdiction  to  go  on  with  the  cross- 
bill. 

7  Mercantile  Trust  Co.  r.  Atlantic  & 


(181) 


2881 


§   846.]  FORECLOSURE   OF   MORTGAGES.  f  CH.  XLIX. 

closure.  On  the  other  hand  it  has  been  held  that  although  a  receiver  is 
in  charge  of  a  railroad  system  at  the  instance  of  a  judgment  creditor, 
the  court  will  not  enjoin  a  mortgagee  from  instituting  a  foreclosure 
suit  based  on  a  default  in  the  payment  of  interest  which  occurred 
after  the  receivership/  and  a  first  mortgagee  may,  with  the  court's 
consent,  file  a  bill  to  foreclose,  and  join  as  a  party  defendant  a  re- 
ceiver already  appointed  by  the  court  in  another  foreclosure  suit." 

§  84:6.  Miscellaneous  defenses  to  the  foreclosure— Validity  of  in- 
corporation— Statute  of  limitations. — Where  the  corporation  or  its 
stockholders  are  contesting  a  foreclosure,  their  object  being  to  force  a 
compromise  from  the  bondholders  so  that  on  the  reorganization  the 
stockholders  shall  still  have  an  interest  in  the  property,  all  kinds  of 
defenses  are  set  up.  The  defenses  that  the  bonds  were  illegally 
issued  or  irregularly  issued,  and  that  the  mortgage  was  un- 
authorized or  illegal  or  irregular,  and  many  other  defenses, 
have  already  been  considered.  In  addition  to  all  these  many 
other  defenses  are  set  up.  The  courts  are  bound  to  give  them 
a  hearing,  but  are  not  inclined  to  sustain  them  unless  clearly 
required  by  law  and  equity.  Thus,  the  defense  that  the  cor- 
poration which  executed  the  mortgage  was  not  properly  incor- 
porated is  not  a  good  defense,^  nor  that  the  consolidated  company 
which  gave  the  mortgage  was  not  legally  consolidated,*  nor  that  a  con- 
struction company  had  agreed  to  pay  the  interest  in  default,^  nor  that 
a  lease  of  the  road  has  been  made,^  nor  that  the  corporation  has 
other  assets  to  pay  the  mortgage.'^     A  mortgagor  of  land  to  a  national 

Pac.  R.  R.,  70  Fed.  Rep.  518   (1895);  the  company  most  of  its  subscriptions 

American  L.  &  T.  Co.  v.  Central  Vt.  were   made   by   irresponsible   parties. 

R.  R.,  84  Fed,  Rep.  917  (1898);  Suth-  Gunderson  v.  Illinois,  etc.  Bank,   199 

erland  v.  Lake  Superior,  etc.  Co.,  23  111.  422   (1902). 

Fed.  Cas.  459  (1874).  Cf.  Third  St.,  4  Coe  v.  New  Jersey  Mid.  Ry.,  31  N. 
etc.  Ry.  V.  Lewis,  79  Fed.  Rep.  196  J.  Eq.  105  (1879).  A  mortgage  deed 
(1897).  As  to  the  jurisdiction  of  the  of  trust  and  the  bonds  given  by  a  con- 
federal court  to  entertain  a  cross-bill,  solidated  company,  the  consolidation 
see  §  827,  supra,  and  note  2,  p.  2862.  being    unauthorized,    cannot    be    en- 

1  Mercantile  Trust  Co.  v.  Baltimore  forced  and  do  not  bind  even  the  con- 
&  O.  R.  R.,  89  Fed.  Rep.  606  (1898).  stituent  companies.    American  L.  &  T. 

2  American  Surety  Co.  v.  Worcester,  Co.  v.  Minnesota,  etc.  R.  R.,  157  111. 
etc.  Co.,  90  Fed.  Rep.  773  (1898).  641  (1895).     See  §  637,  supra. 

3  See  §  637,  supra.  It  is  no  defense  5  Foster  v.  Mansfield,  etc.  R.  R.,  36 
to  a.  foreclosure  that  the  mortgagor  Fed.  Rep.  627  (1888);  aff'd,  146  U.  S. 
was  not  legally  organized,  and  a  stock-  88  (1892). 

holder  will  not  be  allowed  to  inter-  6  Hale  v.  Nashua,  etc.  R.  R.,  60  N, 
vene  to  set  up  that  defense.  Gunder-  H.  333  (1880),  holding  also  that  the 
son  V.  Illinois,  etc.  Bank,  100  111.  App.  mortgagee  cannot  prevent  a  lease  be- 
461    (1902).      It   is  no   defense    to   a    ing  made. 

mortgage  that  in  the  incorporation  of       7  it  is  no  defense  to  a  foreclosure 
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bank  cannot  defend  against  it  on  the  ground  that  the  bank  had  no 
power  to  take  the  mortgage.^  It  is  no  defense  to  a  mortgage  that  it 
was  given  by  a  trust  or  combination  in  restraint  of  trade.^  WTiere  a 
mortgagee,  at  the  request  of  the  mortgagor  corporation,  withholds 
the  mortgage  from  the  record  to  deceive  the  public  until  the  mort- 
gagor becomes  insolvent,  tlie  mortgage  may  be  set  aside  for  fraud.^ 
Although  it  is  a  general  rule  that  a  tender  of  a  mortgage  debt  dis- 
charges the  mortgage  if  not  accepted,  the  debt,  however,  continuing 
to  exist  as  an  unsecured  debt,  yet  the  courts  are  inclined  to  allow 
excuses  to  be  given,  for  not  accepting  the  tender,  and  to  enforce  the 
mortgage.*  But  the  defense  that  the  mortgagee  as  lessee  has  been 
paid  the  interest  by  rental  is  good  if  true.^  An  agreement  between 
various  bondholders  not  to  enforce  payment  of  their  coupons  for 
ten  years  is  no  defense  to  a  foreclosure  by  the  trustee,  the  agree- 
ment never  having  been  considered  alive  by  any  of  the  parties  to  it.** 
Where  the  mortgage  is  not  sealed,  and  in  order  to  cure  the  defect 
another  mortgage  is  executed,  no  debts  having  been  incurred  in  the 
meantime,  both  mortgages  may  be  foreclosed  as  one.'''  A  foreclosure 
of  a  mortgage  will  not  be  enjoined  to  await  the  result  of  other  litiga- 
tion between  the  mortgagor  and  the  bondholder,  the  latter's  title 
to  the  bonds  being  indisputable.^  The  statute  of  limitations  or  an 
equivalent   delay  in  commencing  a  suit  in  equity  may  be  a  bar.' 


suit  that  the  unpaid  subscriptions  of 
stockholders,  if  collected,  would  be 
sufficient  to  avoid  the  necessity  of 
foreclosure.  Land  Title,  etc.  Co.  v. 
Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 

1  Camp  V.  Land,  122  Cal.  167  (1898). 
See  also  §§  690,  695,  supra. 

2  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181  (1900).  See  also  eh.  XXIX, 
supra. 

3  Curtis  V.  Lewis,  74  Conn.  367 
(1902).  A  mortgage  securing  bonds 
is  not  fraudulent  by  reason  of  the  fact 
that  it  was  agreed  that  it  should  not 
be  recorded  in  order  that  the  credit 
of  the  company  might  not  be  impaired. 
Am.  Trust  &  Savings  Bank,  etc.  v. 
McGettigan,  152  Ind.  582  (1899).  See 
also  S  811,  supra. 

4  Union,  etc.  Ins.  Co.  r.  Union,  etc. 
Co.,  37  Fed.  Rep.  286  (1889), 

5  Where  the  owner  of  all  the  bonds 
is  also  lessee  of  the  property  under  an 
agreement  to  apply  all  profits  to  the 
coupons,  the  company  may  set  up  that 


the  profits  have  been  sufficient  to  pay 
the  coupons.  Chamberlain  v.  Connect- 
icut Cent.  R.  R.,  54  Conn.  472   (1886). 

6  Farmers'  L.  &  T.  Co.  v.  Rockaway 
Valley  R.  R.,  69  Fed.  Rep.  9    (1895). 

7  Robinson  r.  Piedmont  Marble  Co., 
75  Fed.  Rep.  91  (1896). 

8  National,  etc.  Co.  v.  Rhode  Island, 
etc.  Co.,  33  Atl.  Rep.  254  (R.  I.  1895). 
A  suit  in  Kentucky  between  rival 
claimants  to  office  to  have  an  adjudi- 
cation as  to  the  same  and  to  have  a 
receiver  does  not  prevent  one  of  the 
parties  from  foreclosing  a  mortgage 
on  the  corporate  property  in  another 
state  and  having  a  receiver  thereof 
appointed.  Schmidt  r.  Mitchell,  98 
Ky.  218  (1895).  In  legal  proceedings 
for  voluntary  dissolution  the  court 
will  not  enjoin  another  suit  for  the 
foreclosure  of  a  mortgage.  Re  Hamil- 
ton Park  Co.,  1  N.  Y.  App.  Div.  375 
(1896). 

0  See  §  772,  supra. 
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Traud  in  the  issue  of  the  bonds  is  a  frequent  defense;  especially 
that  the  bonds  were  issued  for  no  value  received.  This  defense  is 
considered  elsevirhere.^  Wliere,  by  reason  of  collusion,  such  defenses 
are  not  made,  other  parties  may  intervene."  A  state  cannot  file  and 
sustain  a  bill  to  declare  void  watered  stock  and  bonds  and  enjoin 
a  foreclosure  sale,  and  to  have  the  property  sold  and  the  proceeds 
applied  to  the  moneys  actually  expended  by  the  corporation.  "The 
state  has  no  authority  to  protect  such  private  rights  by  suit."  ^  "The 
court  exercises  a  large  discretion  in  passing  on  questions  of  multi- 
fariousness." * 

§  847.  Allegations  and  proof  in  foreclosure  suits— Title  to  cer- 
tain bonds  cannot  be  there  tried— Defaults.- — The  question  whether 
a  demand  of  pajTaent  is  necessary  before  commencing  fore- 
closure proceedings  turns  upon  the  provisions  of  the  mort- 
gage.^ The  description  of  the  property  in  the  bill  of  fore- 
closure in  the  same  language  as  is  used  in  the  mortgage  is  sufficient.^ 
Service  of  summons  in  a  foreclosure  suit  against  a  foreign  corpora- 
tion must  be  made  in  strict  accordance  with  the  statute.^  In  a  suit 
to  foreclose  a  corporate  mortgage  the  complainant  should  prove  the 
giving  of  the  mortgage ;  the  issue  of  the  bonds,  including  the  number 


1  See  §  786,  supra,   and  §  848,  infra. 

2  See  §  848,  infra. 

3  State  V.  Guaranty,  etc.  Co.,  73  Fed. 
Rep.  914  (1896).  See  also  §848/, 
infra. 

4  Metropolitan  Trust  Co.,  etc.  v.  Co- 
lumbus, etc.  R.  R.,  93  Fed.  Rep.  689 
(1899).    See  also  §  739,  siipra. 

5  No  demand  of  payment  of  bonds 
need  be  made  before  foreclosure  pro- 
ceeding if  an  allegation  is  made  that 
the  company  is  insolvent  and  such  de- 
mand would  have  been  useless.  Shaw 
V.  Bill,  95  U.  S.  10  (1877).  No  demand 
of  payment  of  interest  is  necessary  be- 
fore the  commencement  of  foreclosure 
proceedings.  The  defendant  must 
prove  pajTnent  or  readiness  to  pay. 
Marlor  v.  Texas,  etc.  Ry.,  21  Fed.  Rep. 
383  (1884).  Presentation  and  demand 
of  payment  of  coupons  need  not  be 
shown  in  drder  to  prove  that  the  com- 
pany had  failed  for  more  than  six 
months  to  pay  the  interst.  Savannah, 
etc.  R.  R.  V.  Lancaster,  62  Ala.  555 
(1878).  A  demand  of  payment  of 
coupons  is  necessary  in  order  to  set 
running  a  provision  of  the  mortgage 


that  the  principal  shall  become  due 
and  a  remedy  become  available  six 
months  after  default.  Potomac  Mfg. 
Co.  V.  Evans,  84  Va.  717  (1888).  See 
also  §  800,  infra.  Non-payment  of 
coupons  is  no  cause  for  foreclosure 
where  no  demand  of  payment  is 
sho'wn.  Davies  v.  New  York  Concert 
Co.,  41  Hun,  492  (1886).  See  also 
Union,  etc.  Ins.  Co.  v.  Union,  etc.  Co., 
37  Fed.  Rep.  286  (1889).  Where  the 
principal  is  to  become  due  thirty  days 
after  default  in  the  payment  of  inter- 
est and  after  demand  thereof,  a  writ- 
ten demand  is  sufficient,  even  though 
the  coupons  are  not  presented.  New 
Jersey,  etc.  Co.  v.  Secu'rity,  etc.  Co., 
42  Atl.  Rep.  746  (N.  J.  1899). 

6  Grand  Trunk  Ry.  v.  Central  Ver- 
mont R.  R.,  88  Fed.  Rep.  622  (1898). 

7  Venner  v.  Denver,  etc.  Co.,  15  Colo. 
App.  495  (1900).  A  decree  of  fore- 
closure based  upon  service  accepted 
by  the  acting  president,  who  was 
really  the  agent  of  the  mortgagee,  may 
be  set  aside  as  fraudulent.  Fox  v. 
Robbins,  62  S.  W.  Rep.  815  (Tex. 
1901). 
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of  bonds  and  the  character  of  them ;  the  default  on  the  coupons ;  that 
the  default  has  not  been  waived;  and  if  the  principal  has  been  de- 
clared due  and  payable,  the  declaration  as  provided  for  in  the  mort- 
gage.^ A  trustee  of  a  mortgage  in  foreclosing  makes  a  prima  facie 
case  hy  introducing  the  trust  deed  and  the  bonds  secured  thereby.^ 
In  a  suit  for  the  foreclosure  of  a  mortgage  securing  an  issue  of  bonds, 
it  is  not  necessary  that  the  bonds  should  be  produced  before  the 
court  or  a  master  before  the  entry  of  a  decree  of  sale.^  Where  the 
bill  for  foreclosure  alleges  the  issue  of  the  bonds  and  the  answer 
admits  the  same,  it  is  not  necessary  to  prove  the  bonds  before  decree 
and  sale."*  Even  though  all  the  bonds  are  not  formally  proved  in 
the  foreclosure  suit,  yet  if  their  existence  is  not  disputed,  a  decree  in 
behalf  of  all  the  bonds  will  not  be  disturbed.^  The  ownership  of 
bonds  need  not  be  determined  before  a  decree  of  foreclosure,  a  default 
and  the  amount  of  the  default  having  been  proved.^  The  question  of 
the  o^\^lership  of  bonds  as  between  a  pledgor  and  pledgee  and  sub- 
sequent holders  cannot  be  contested  in  the  foreclosure  of  the  mort- 
gage securing  the  same,  prior  to  the  decree,  but  on  the  distribution 
of  the  proceeds  of  the  foreclosure  sale  that  question  can  then  be  liti- 
gated." It  is  proper  for  the  court  to  direct  the  referee  in  the  foreclos- 
ure proceedings  to  take  proof  as  to  the  ownership  of  the  bonds,  the 
validity  of  some  of  the  bonds  being  questioned.^  The  referee  in  a 
mortgage  foreclosure  suit  should  take  evidence  in  regard  to  each  and 
every  bond,  so  as  to  pass  upon  the  actual  indebtedness  irrespective  of 
what  the  corporation  or  its  directors  may  admit.'*  A  bondholder  will 
not  be  allowed  to  intervene,  prior  to  decree  for  sale,  to  enable  him  to 

1  Coe  V.  East,  etc.  Co.,  52  Fsd.  Rep.  need  not  all  be  proved  before  decree 
531,  559  (1892).  Evidence  in  a  fore-  of  foreclosure.  Weed  v.  Gainesville, 
closure  suit  may  be  given  of  the  issue  etc.  R.  R.  119  Ga.  576  (1904).  Where 
and  existence  of  more  bonds  than  are  the  creditors  secured  by  the  mortgage 
alleged  in  the  complaint.  Peck  v.  New  are  not  direct  creditors  of  the  mort- 
York,  etc.  Ry.,  85  N.  Y.  246  (1881).  gagor,  but  hold  certificates  of  the  trus- 

2  Ording  v.  Burnett,  178  111.  28  tee,  it  is  sufficient  if  the  trustee  proves 
(1899).  the  entire  debt,   and   the  court   may 

3  Dickerman  v.  Northern  Trust  Co.,  then  refuse  to  receive  proof  of  individ- 
176  U.  S.  181  (1900),  aff'g  80  Fed.  Rep.  ual  certificates.  Land  Title,  etc.  Co. 
450  (1897),  aff'g  Northern  Trust  Co.  v.  Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 
V.  Columbia,  etc.,  75  Fed.  Rep.  936  g  Central  T.  Co.  i'.  California,  etc. 
(1896);  Toler  v.  East  Tennessee,  etc.  R.  R.,  110  Fed.  Rep.  70  (1901);  aff'd, 
Ry.,    67   Fed.   Rep.   168    (1894).     See  182  Fed.  Rep.  882. 

also  §  881,  infra.  i  Sioux  City,  etc.  Ry.  v.  Manhattan 

4  Dickerman  v.  Northern  T.  Co.,  176    T.  Co.,  92  Fed.  Rep.  428  (1899). 

U.  S.  181   (1900).  8  Knickerbocker  Trust  Co.  r.  0.,  C. 

5  Cutter  V.  Iowa  Water  Co.,  128  Fed.  &  R.  S.  R.  Co.,  1S8  N.  Y.  38  (1907). 
Rep.  505  (1904);  rev'd  on  another  o  Cochran  r.  Anglo-American,  etc. 
point  in  140  Fed.  Rep.  916.    The  bonds  Co.,  69  Hun,  168  (1893). 
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litigate  priority  of  her  bonds  over  otlier  bonds,  wbicb  were  illegally 
issued  to  promoters  and  are  still  held  by  them.^ 

^^^lere  a  mortgage  on  its  face  has  been  regularly  executed,  it  is 
not  necessary  in  a  foreclosure  suit  to  prove  a  resolution  of  the  board 
of  directors  authorizing  it,  proof  of  delivery  and  of  the  payment  of 
the  consideration  to  the  corporation  having  been  given.^ 

Where  the  master  finds  that  all  bonds  were  duly  issued  and  were 
valid,  a  party  desiring  to  contest  the  validity  of  certain  bonds  must 
file  a  specific  exception,  instead  of  a  general  exception  to  the  gen- 
eral finding.^  A  supplementary  bill  of  foreclosure  may  be  filed  and 
will  be  sufiicient  to  sustain  the  suit,  even  though  the  original  bill 
was  not  sufficient,  where  the  original  bill  was  the  outgrowth  of  a 
prior  creditor's  action.'*  A  foreclosing  mortgagee  cannot  attack  the 
validity  of  prior  mortgages  which  are  expressly  recognized  in  his 
mortgage.^  Although  the  company  defaults  in  putting  in  its  answer, 
yet  it  will  be  allowed  to  put  one  in  if  it  has  a  substantial  defense.^ 
Where  judgment  has  been  taken  against  a  corporation  by  default  in 
the  state  court,  and  the  company  has  made  every  effort  to  open  it 
and  have  a  new  trial,  and  has  failed,  a  non-resident  stockholder  can- 
not, by  a  bill  of  equity  in  the  federal  court,  cause  the  judgment  to  be 


1  Mercantile  Trust  Co.  v.  United 
States,  etc.  Co.,  130  Fed.  Rep.  725 
(1904).  A  promoter's  possible  liabil- 
ity and  the  liability  of  stockholders 
on  unpaid  stock  will  not  be  adjusted 
and  offset  in  the  distribution  among 
bondholders  after  foreclosure  sale, 
even  though  the  bondholders  were  pro- 
moters and  stockholders.  Independent 
suits  must  be  instituted  for  that  pur- 
pose, especially  as  general  creditors 
a're  interested.  Land,  etc.  Co.  v.  Tat- 
nall  132  Fed.  Rep.  305  (1904).  In 
Knickerbocker  Trust  Co.  v.  0.,  C.  &  R. 
S.  R.  Co.,  188  N.  Y.  38  (1907),  the 
court  said  (p.  44):  "It  is  quite  prob- 
able that  any  bondholder  could  chal- 
lenge the  validity  of  other  bonds  to 
the" extent  necessary  to  obtain  full  pay- 
ment of  his  own."  Where  mortgage 
bonds  are  issued  withooit  any  consid- 
eration the  burden  of  proof  is  shifted 
on  to  the  holders  of  the  bonds  to 
prove  that  they  ate  bona  fide  holders. 
McVicar,  etc.  Co.  v.  Union  Ry.,  etc. 
Co.,  136  Fed.  Rep.  678    (1905). 

2  Reed  V.  Helois,  etc.  Co.,  64  N.  J. 


Eq.  231   (1903).     See  also  §§725,  808. 
809,  supra. 

3  United  States  Rubber  Co.  v.  Amer- 
ican, etc.  Co.,  181  U.  S.  434   (1901). 

4  New  York  Security,  etc.  Co.  v.  Lin- 
coln Street  Ry.,  77  Fed.  Rep.  525 
(1896). 

5  See  §  848,  infra. 

6  Although  the  corporation  has  de- 
faulted for  a  year  and  a  half  in  the 
foreclosure  suit,  yet  it  may  apply  for 
leave  to  put  in  an  answer.  Central  T. 
Co.  V.  Texas,  etc.  Ry.,  23  Fed.  Rep. 
846  (1885).  The  corporation  will  not 
be  permittee^  to  file  an  answer  setting 
up  irrelevant  defenses  after  default, 
and  fifteen  months  after  a  receiver 
has  been  appointed,  where  the  only 
excuse  for  the  delay  is  that  reorgani- 
zation proceedings  had  been  going  on, 
but  had  failed.  Central  T.  Co.  v. 
Texas,  etc.  Ry.,  24  Fed.  Rep.  151 
(1885).  Nor  will  a  bondholder,  under 
the  same  circumstances,  be  allowed  to 
intervene.  Central  T.  Co.  v.  Texas, 
etc.  Ry.,  24  Fed.  Rep.  153  (1885). 
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set  aside.^  The  court  may  not  allow  a  discontinuance  of  the  case  if 
some  of  the  parties  object." 

§  848.  Fraudulent  bonds  and  fraudident  foreclosures —  Who 
may  complain:  (a)  The  trustee;  (6)  Bondholders;  (c)  Second  mort- 
gage bondholders;  {d)  Judgment  creditors;  (e)  General  creditors; 
if)  The  state;  (g)  The  corporation  mortgagor;  (h)  A  receiver; 
(i)  Stockholders;  (J)  The  purchaser;  (k)  No  relief  if  no  benefit— Sub- 
sequent creditors  cannot  complain— Purchasers  of  bonds  with  no- 
tice cannot  complain — Stock  voting  in  favor  of  issue  cannot  be  basis 
of  suit— Decree  may  not  be  for  benefit  of  all  creditors— Invalidity 
of  part  of  bonds  does  not  invalidate  mortgage — Laches  as  a  bar  to 
re/ie/.— Fraudulent  bonds  and  mortgages  and  fraudulent  foreclos- 
ures have  been  a  prolific  source  of  litigation.  The  question  of  what 
constitutes  fraud  in  the  issue  of  bonds  has  been  considered  elsewhere, 
epeciallj  where  bonds  have  been  issued  for  property  or  construction 
work ;  ^  and  also  where  bonds  have  been  issued  in  excess  of  a  statu- 
tory limitation  on  the  amount  of  bonds  which  the  corporation  is 
authorized  to  issue.* 

Fraud  affecting  the  mortgage  may  also  exist  where  the  vendor  of 
property  of  the  corporation  was  induced  to  sell  by  fraudulent 
misrepresentations.  He  then  sues  to  recover  the  title  to  the 
property  free  from  the  mortgage.^      Or  a  creditor  of  the  vendor  of 

1  Hendrickson  v.  Bradley,  85  Fed.  secretly  receive  a  large  quantity  of 
Rep.  508  (1S98).  additional  profit,  and  even  though  the 

2  Where  a  mortgage  is  connected  total  amount  of  bonds  and  stock  is- 
with  a  lease  of  property  in  such  a  sued  is  about  twice  the  price  actually 
manner  as  to  obligate  the  lessee  to  paid  to  the  owners  for  the  properties, 
apply  the  income  to  the  interest  and  yet  this  does  not  invalidate  the  mort- 
a  sinking  fund,  but  a  foreclosure  takes  gage  securing  the  bonds,  and  the  rem- 
place,  the  lessee  cannot  stop  the  fore-  edy  of  the  parties  who  so  turned  in 
closure,  even  though  the  lessee  owns  their  properties  is  against  the  promo- 
all  the  bonds,  inasmuch  as  the  stock-  ters  and  not  in  defense  of  a  suit  to 
holders  of  the  mortgagor  company  foreclose  the  mortgage.  Dickerman 
have  an  interest  in  the  suit.  A  stock-  r.  Northern  T.  Co.,  176  U.  S.  181 
holder  will  not  be  allowed  to  inter-  (1900).  Where  a  municipality  is  the 
vene  so  long  as  the  trustee  continues  vendor  of  land  to  a  corporation  and 
to  prosecute  the  suit.  Phillips  v.  brings  suit  to  set  aside  the  transfer 
Southern,  etc.  R.  R.,  110  Ky.  33  as  fraudulent  and  illegal,  and  joins 
(1901).  See  also  §748,  supra,  and  the  three  trustees  of  a  mortgage  of 
§  848fc,  infra.  the  corporation  as  parties  defendant 

3  See  §  766,  supra.  and  serves  them  by  publication,  and, 

4  See  §  760,  supra.  two     of    the    trustees    having    died. 

5  Even  though  a  large  number  of  causes  successors  to  be  appointed  by 
owners  of  paper  mills  are  induced  to  the  court,  and  obtains  decree  against 
turn  their  property  in  to  a  single  cor-  the  corporation  and  the  trustees  of 
poration  in  exchange  for  bonds  and  the  mortgage  canceling  their  title  to 
stock  of  the  latter,  and  the  promoters  the  land,  the  decree  is  effective,  and, 
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the  property  to  the  corporation  may  claim  that  the  transfer  was  a 
fraud  on  him.^     But  the  subject  now  particularly  under  considera- 
tion is  the  remedy  for  fraud  in  the  giving  or  foreclosure  of  a  mort- 
gage ;  fraud  in  the  origin  of  the  mortgage,  or  fraud  in  the  failure  of 
the  parties  of  record  to  set  up  the  proper  defenses,  or  fraud  in  the 
purpose   of  the  foreclosure   itself.   The  failure   of  the  corporation 
to  defend  against  a  foreclosure  is  not  fraud,  unless  good  defenses 
actually  exist.     In  fact,  a  corporation  which  has  become  hopelessly 
insolvent  may  consent  to  a  foreclosure  of  its  mortgage ;  ^  and  where 
the  mortgage  provides  that  the  bonds  shall  become  due  in  case  of  an 
execution  issuing  against  the  company  and  being  unpaid,  it  is  legal 
for  a  holder  of  coupons  to  obtain  judgment  and  issue  such  execution, 
and  the  mortgage  may  thereby  become  due,  even  though  the  judgment 
on  the  coupons  was  obtained  by  consent  for  the  purpose  of  having 
the  mortgage  become  due.^     But  where  good  defenses  to  a  mortgage 


even   ttiougli   the   mortgage   is   after- 
wards   foreclosed,    the    purchaser    at 
such  sale  takes  no  title  to  such  land, 
he  having  delayed  thirty  years  before 
attacking  such  decree.     Bump  v.  But- 
ler County,  93  Fed.  Rep.  290   (1899). 
On  the  other  hand,  where  a  munici- 
pality delays  foi'  thirty  years  in  com- 
plaining    of     fraud     and     illegality, 
whereby  it  conveyed  land  to  a  corpo- 
ration, the  court  will  not  grant  it  any 
relief.     Rummel  v.  Butler  County,  93 
Fed.    Rep.    304     (1899).      Where    the 
president   of   the   mortgagor  corpora- 
tion  allows  the   property  to   be   sold 
fo'r  non-payment  of  taxes,  and  buys  in 
the  property  himself,  the  mortgagee 
may  recover  such  property  from  him. 
Appleton,  etc.  Co.  v.  Central  Trust  Co. 
etc.,  93  Fed.  Rep.  286  (1899).  Where  a 
creditor   of   an   insolvent   corporation 
reorganizes  it,  and  then  by  fraudulent 
Tepresentations  induces  another  com- 
pany to  sell  its  property  to  the  reor- 
ganized    company    in    exchange    for 
stock  of  the  latter,  and  a  mortgage  is 
at    the    same   time    placed    upon    the 
combined  properties,  and  default  takes 
place  and   foreclosure  is  commenced, 
the    parties    so    selling    the    property 
may     still     'rescind     unless     innocent 
bondholders'    rights   have   intervened, 
in  which  case  money  damages  may  be 


had  against  the  parties  bringing  about 
the  reorganization  and  making  the 
misrepresentations.  Such  misrepre- 
sentations may  consist  of  statements 
as  to  what  will  be  done  in  the  way 
of  im'provements  out  of  the  bonds,  as 
well  as  statements  as  to  the  current 
net  profits.  Old  Colony  Trust  Co.  v. 
Dubuque,  etc.  Co.,  89  Fed.  Rep.  794 
(1898).  The  owner  of  property  which 
a  corporation  includes  in  its  mortgage 
without  right  cannot  enjoin  the  issue 
of  the  mortgage  bonds  pendente  lite 
where  he  can  have  full  relief  on  the 
final  decree.  De  Neufville  v.  New 
York  &  N.  Ry.,  84  Fed.  Rep.  391 
(1898). 

1  See  ch.  XL,  supra. 

2  Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181,  191  (1900),  the  court  say- 
ing: "If  the  company  had  become  in- 
solvent, and  could  no  longer  carry  on 
its  business,  it  was  not  only  its  legal 
obligation,  but  its  moral  duty,  to  sur- 
render the  mortgaged  property  to  the 
mortgagees,  in  order  that  the  latter 
might  protect  their  interests.  If  the 
corporation  saw  fit  to  consent  to  a 
foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 

do  so." 

3  Dickerman  v.  Northern  T.  Co.,  176 

U.  S.  181    (1900). 
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actually  exist,  and  the  corporation  as  defendant  in  the  foreclosure 
suit  fails  to  set  them  up,  or  where  the  trustee  as  complainant  is  not 
protecting  the  interests  of  the  mortgage  bondholders  whom  he  repre- 
sents, then  difficult  questions  arise  and  they  are  peculiar  to  cor- 
poration law.  The  question  then  arises:  Who  can  complain  and 
what  is  his  remedy  ?  The  clearest  method  of  treating  this  subject  is 
perhaps  to  consider  the  status  of  each  party,  separately  from  the 
others,  as  follows: 

§  848.  (a)  The  trustee  of  the  mortgage  is  the  legal  representative 
of  all  the  bondholders,  and  the  trustee's  action  binds  all  the  bond- 
holders, relative  to  the  conduct  of  the  litigation,  except  in  special 
instances  referred  to  below.  Ordinarily  the  bondholders  are  not 
parties  to  the  litigation  and  are  not  allowed  to  intervene.  They 
are  represented  by  the  trustee.^  But  there  are  exceptions  to  this  rule, 
as  follows : 

§  848.  (h)  Bondholders  in  certain  ca-ses  will  be  permitted  by  the 
court  to  intervene  and  become  parties  to  the  suit.  Thus  in  the  fore- 
closure suit,  if  the  trustee  is  acting  coUusively  or  fraudulently,  any 
bondholder  may  apply  to  the  court  to  intervene  and  may  be  allowed 
to  become  a  party  thereto  in  order  to  remove  the  wrong. 

The  bondholders  or  any  of  them  may  apply  to  the  court  to  be 
allowed  to  come  into  the  suit  as  parties,  and  the  weight  of  authority 
holds  that  such  application  should  be  granted  where  substantial 
justice  requires  that  they  be  given  a  standing  in  court."    But  after  the 

1  See  §  817,  supra.  court  may  hear  them  as  to  any  action 

2  The  majority  bondholders  may  be  to  be  taken  by  the  trustee  prejudicial 
admitted  to  set  up  that  there  can  be  to  their  interest.  Stockholders  and 
no  foreclosure  without  the  consent  of  bondholders  may  be  permitted  to  in- 
the  majority.  Toler  v.  East  Tennes-  tervene  in  a  foreclosure  suit.  Central 
see,  etc.  Ry.,  67  Fed.  Rep.  168  (1894).  Trust  Co.  v.  Washington,  etc.  R.  R., 
The  court  may  allow  antagonistic  re-  124  Fed.  Rep.  813  (1903).  A  bond- 
organization  committees  to  intervene  holder  will  not  be  allowed  to  inter- 
and  become  parties.  Farmers'  L.  &  T.  vene  in  order  to  litigate  questions 
Co.  V.  Cape  Fear,  etc.  Ry.,  71  Fed.  Rep.  with  a  reorganization  committee,  the 
38  (1895).  Bondholders  will  not  be  committee  not  being  parties  to  the 
allowed  to  intervene  where  the  fitness  suit.  Land,  etc.  Co.  v.  Asphalt  Co., 
and  honesty  of  the  trustee  in  con-  121  Fed.  Rep.  587  (1902).  A  bond- 
ducting  the  case  is  not  questioned,  holder  will  not  be  allowed  to  inter- 
Bowling  Green,  etc.  Co.  r.  Virginia,  vene,  prior  to  decree  for  sale,  to  ena- 
etc.  Co.,  132  Fed.  Rep.  921  (1904),  ble  him  to  litigate  priority  of  her 
holding  also  that  even  though  some  bonds  over  other  bonds,  which  were 
of  the  directors  of  the  trustee  are  also  illegally  issued  to  promoters  and  are 
bondholders  and  stockholders  in  a  de-  still  held  by  them.  Mercantile  Trust 
fendant  corporation  in  a  foreclosure  Co.  v.  United  States,  etc.  Co..  130  Fed. 
suit,  yet  this  is  not  sufficient  to  enable  Rep.  725  (1904).  A  promoter's  pos- 
bondholders    to     intervene,     but    the  sible    liability    and    the    liability    of 
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foreclosure  is  completed,  tlie  bondholder  lias  more  difficnlty,  and  lie 
must  seek  liis   remedy   in  the  court  that  decreed  the  foreclosure, 

stockholders  on  unpaid  stock  will  not  holders;     aff'd,    128    Fed.    Rep.    882. 
be  adjusted  and  offset  in  the  distribu-  Some  of  the  bondholders  may  inter- 
tion    among    bondholders    after    fore-  vene  and  cause  to  be  excluded  from 
closure   sale,  even   though   the  bond-  participating  in  the   proceeds  of  sale 
holders  were  promoters  and  stockhold-  bonds    which    have    been    pledged    to 
ers.     Independent  suits  must  be  insti-  secure    certain    obligations.      Atlantic 
tuted   for  that  purpose,  especially  as  Trust  Co.  v.  Woodbridge,  etc.  Co.,  79 
general  creditors  are  interested.  Land,  Fed.  Rep.   842    (1897).     An  interven- 
etc.  Co.  V.  Tatnall,  132  Fed.  Rep.  305  ing  petition  may  be  allowed  even  after 
(1904).      Cf.    §847,    su2)ra.      After    a  the  sale,  but  prior  to  its  confirmation, 
foreclosure  sale  has  been  confirmed,  a  State  v.   Quintard,   80   Fed.   Rep.    829 
bondholder  cannot  maintain  a  bill  to  (1897).    Where,  in  a  foreclosure  suit 
set  it  aside   on  the   ground  that   the  in  the  federal  court  by  a  consent  de- 
receiver   was   interested    in    the   pur-  cree,  the  trustee  is  put  in  possession, 
chase  and  caused  the  property  to  be  and  by  a  subsequent  decree  a  sale  is 
sold  for  less  than  its  value,  no  fraud  ordered,  and  the  trustee  files  a  report 
on  the  part  of  the  trustee  being  al-  of  a  sale  having  been  made,  and  then 
leged.     Fletcher  v.  Ann  Arbor  R.  R.,  long    subsequently    the    trustee    fore- 
116   Fed.   Rep.   479    (1902).     A  bond-  closes  the  same  mortgage  in  a  state 
holder   successfully  attacked   a   reor-  court    and    the   purchaser   takes    pos- 
ganization  scheme  whereby  the  stock-  session,    the    federal   court   will    oust 
holders    obtained    the    benefit   to    the  him  from  possession  and  put  in  a  re- 
detriment  of  the  bondholders,  in  the  ceiver,  on  the  application  of  a  bond- 
case  of  Louisville,  etc.  Ry.  v.  Louis-  holder,  the  trustee  being  charged  with 
ville  T.  Co.,  174  U.  S.  674   (1899).    In  a   misapplication   of  the  funds.     The 
the  case  of  Belden  i\  Burke,  147  N.  court  is  not  bound  by  the  foreclosure 
Y.  542   (1895),  a  bondholder  sued  for  in  the  state  court.  Bill  v.  New  Albany, 
damages   due    to   bonds    having   been  etc.  Ry.,  2  Biss.  390    (1870);   s.  c,  3 
issued  without  consideration  and  sold  Fed.   Cas.   379;    but  see   §  839,   sujira. 
to  him.     The  suit  failed.     In  the  case  A  bondholder  may  intervene  in  a  fore- 
of  Farmers',  etc.  Co.  v.  Rockaway,  etc.  closure    suit,    and    may    prevent    the 
R.  R.,  69  Fed.  Rep.  9   (1895),  a  bond-  foreclosure  by  proving  that  the  fore- 
holder  petitioned  in  a  foreclosure  suit  closure   is   a   scheme   to   pay   off   the 
to  have  the  decree  of  sale  opened  and  seven  per  cent,  bonds  in  order  to  ena- 
to  allow  him  to  file  an  answer.    The  ble  the  mortgagor  to  issue  new  bonds 
application  was  refused.     In  the  case  at  a  lower  rate  of  interest.    He  must, 
of  Thomson,   etc.  Co.  v.  Capitol,   etc.  however,  stand  ready  to  buy  all  bonds 
Co.,  65  Fed.  Rep.  341   (1894),  a  bond-  which  are  presented  for  payment.   The 
holder   intervened   in  the  foreclosure  trustees'  suit  to  foreclose  will  then  be 
suit  to   establish  the   validity  of  his  stayed.     Tillinghast  v.   Troy,   etc.   R. 
bonds,  but  failed  to  dio  so.     A  bond-  R.,  48  Hun,  420   (1888);  affirmed,  121 
holder  intervened  and  successfully  at-  N.  Y.  €49.     See  also  §  838,  supra.     A 
tacked  other  bonds  in  the  distribution  bondholder  as  an   intervenor  carried 
upon  foreclosure,  in  the  case  of  Cen-  on  the  litigation  in  Farmers'  L.  &  T. 
tral  T.  Co.  r.  California,  etc.  R.  R.,  110  Co.  v.  Bankers',  etc.  Tel.  Co.,  119  N. 
Fed.  Rep.   70    (1901),  on  the  ground  Y.  15   (1890).     Bondholders  or  stock- 
that  such  other  bonds  were  not  issued  holders  who  are  allowed  to  intervene 
for  purposes  authorized  by  the  mort-  will  not  be  allowed  to  intervene  and 
gage  and  were  not  held  by  hona  fide  file  a  cross-bill  to  set  aside  the  pro- 
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where  bis  complaint  is  not  for  fraiul,  but  for  errors  in  tbe  foreclosure 


ceedings  or  interpose  obstacles  to  the 
suit.  They  may  intervene,  however, 
to  contest  the  claims  of  creditors  or 
show  that  the  suit  is  collusive. 
Forbes  v.  Memphis,  etc.  R.  R.,  2 
Woods,  323  (1872);  s.  c,  9  Fed.  Cas. 
408.  In  Farmers'  L.  &  T.  Co.  v.  Kan- 
sas City,  etc.  R.  R.,  53  Fed.  Rep.  182, 
186  (1892),  the  court  held  that  "un- 
less fraud  or  bad  faith  is  alleged 
against  the  trustee,  the  individual 
bondholders  will  not  be  permitted  to 
intervene,  and  will  not  be  heard  to 
complain  of  any  action  of  the  court 
based  upon  the  consent  of  the  trustee 
acting  in  good  faith.  .  .  .  When  any 
unfounded  or  fraudulent  claim  shall 
be  presented,  and  the  trustee  shall  fail 
to  make  a  proper  defense  thereto,  or 
whenever  it  fails  in  any  other  resp-ect 
to  discharge  its  trust  honestly  and 
faithfully,  it  will  be  time  to  consider 
the  question  of  making  the  bondhold- 
ers parties  for  their  own  protection." 
Concerning  fraudulent  foreclosures 
and  bonds,  see  also  §  766,  supra,  and 
Skiddy  v.  Atlantic,  etc.  R.  R.,  3 
Hughes,  320,  350  (1879)  ;  s.  c,  22  Fed. 
Cas.  274,  refusing  to  allow  bondhold- 
ers to  come  into  a  suit  which  the 
trustees  were  carrying  on;  William- 
son V.  New  Jersey,  etc.  R.  R.,  25  N.  J. 
Eq.  13  (1874),  admitting  the  bond- 
holders as  co-defendants  on  their  ap- 
plication; s.  c,  on  appeal,  29  N.  J.  Eq. 
311.  Intervention  will  not  be  allowed 
unless  it  is  necessary  to  preserve 
rights.  Sands  v.  Greeley,  etc.  Co.,  80 
Fed.  Rep.  195  (1897).  See  also  §§  735, 
828,  supra. 

A  bondholder  has  no  right  to  inter- 
vene in  a  suit  where  the  corporation, 
as  defendant,  is  moving  to  dissolve  a 
temporary  injunction  forbidding  it  to 
lay  its  tracks  in  a  street.  Re  Ferris, 
50  Conn.  396  (1888).  "The  bond- 
holders, if  not  parties  to  the  suit,  were 
quasi-parties,  and  had  the  right  at  any 
time  to  intervene  and  become  actual 
parties."  Campbell  r.  Railroad  Co.,  1 
Woods,  368   (1871);  s.  c,  4  Fed.  Cas. 


1178,  per  Bradley,  J.;  Re  Chickering, 
56  Vt.  82  (1883),  holding  also  that 
although  the  bondholders  may  prove 
their  claims  without  becoming  parties, 
yet  that  the  better  practice  is  to  have 
them  become  parties  where  the  fore- 
closure is  by  the  bondholders.  The 
trustees  are  the  only  necessary  par- 
ties plaintiff  to  the  foreclosure  suit. 
The  bondholders  might,  pro  interesse 
suo,  become  parties  thereto;  it  is  not 
essential  that  they  should.  Savannah, 
etc.  R.  R.  V.  Lancaster,  62  Ala.  555 
(1878).  But  in  Skiddy  v.  Atlantic, 
etc.  R.  R.,  3  Hughes,  320,  351  (1879); 
s.  c,  22  Fed.  Cas.  274,  the  court  re- 
fused to  allow  the  bondholders  to  be- 
come parties  to  the  suit,  although  the 
trustees  favored  a  plan  of  reorganiza- 
tion which  was  proposed  by  a  part  of 
the  bondholders.  In  Adelbert  College 
V.  Toledo,  etc.  Ry.,  47  Fed.  Rep.  836 
(1891),  it  appears  that  certain  equip- 
ment bonds  had  been  adjudicated  not 
to  be  a  lien,  while  the  supreme  court 
of  Ohio  decided  directly  the  contrary. 
The  removal  of  a  new  case  by  bond- 
holders from  the  state  court  to  the 
federal  court  was  held'  not  valid. 
Trustees  of  mortgages  which  have 
been  foreclosed  are  merely  nominal 
parties  and  cannot  remove  the  case. 
Bondholders  under  the  first  mortgage 
will  not  be  allowed  to  come  in  as 
defendants  in  a  foreclosure  suit  by  the 
second  mortgagee,  where  the  first 
mortgagee  is  not  a  party  to  that  suit 
and  the  first-mortgage  bonds  are  fully 
protected.  Such  is  the  rule,  even 
though  the  trustee  in  both  mortgages 
is  the  same  trust  company.  McHenry's 
Petition,  9  Abb.  N.  Cas.  256  (1878). 
A  second-mortgage  bondholder  cannot 
attack  a  foreclosure  suit  brought  on 
both  the  first  and  second  mortgages, 
even  though  there  was  no  defense,  and 
the  same  parties  controlled  both  the 
complainant  and  defendant  and  put  in 
a  receiver  by  consent.  Farmers'  L. 
&  T.  Co.  V.  Green  Bay,  etc.  R.  R..  6 
Fed.  Rep.  100   (1881).    A  bondholder 
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proceedings.*      The  foreclosure  decree  can  be  attacked  collaterally 
only  when  the  decree  was  obtained  by  collusion  and  fraud.- 

■who  knows  that  a  foreclosure  is  going  may  file  a  bill  in  the  federal  court 

on    cannot    have    it    opened    on    the  to   impeach  a  collusive  decree   estab- 

ground  of  surprise,  even  though  the  lishing    liens   prior   to   the   mortgage 

foreclosure   does   not   take   the   exact  securing    such     bond3,     where     such 

course  that  he  expected.    Peck  v.  New  bondholder   was    not   a  party   to   the 

York,   etc.  Ry.,  85  N.  Y.  246    (1881).  first  suit.     A  bondholder's  suit  is  an- 

Where  bondholders  move  to  intervene  ciliary  to  the  first  suit  for  the  purpose 

on    the    ground    that   the   foreclosure  of  jurisdiction,  but  the  record  in  the 

was  unnecessary,  the  court  may  com-  first  suit  is  not  a  part  of  the  record 

pel  them  to  make  their  proof  before  in  the  second  suit  except  as  expressly 

the  referee  who  is  taking  testimony  made  so.    Richardson  v.  Loree,  94  Fed, 

as  to  the  amount  due.    Central  Trust  Rep.  375    (1899).     In   a  bondholders' 

Co.  V.  Unadilla,  etc.  R.  R.,   35   N.  Y.  and  stockholders'  bill  to  set  aside  an 

Misc.    Rep.    604    (1901).     Where    the  amicable   foreclosure   and  reorganiza- 

trustee  forecloses  in  behalf  of  all  the  tion,  the  parties  charged  with  partici- 

bondholders  who  may  desire  to  become  pating  therein  must  be  made  defend- 

parties    to    the   suit   it    is    proper   to  ants.    Ribon  v.  Railroad  Cos.,  16  Wall, 

allow  them  to  intervene.     Rumsey  v.  446   (1872).     The  holder  of  a  part  of 

People's  Ry.,  154  Mo.  215    (1899).     A  the  mortgage  bonds   may   attack  the 

stockholder  and   bondholder  will  not  validity  of  other  bonds  of  thac  issue, 

be    allowed    to    intervene    in    a    suit  Farmers',  etc.  Bank  v.  Waco,  etc.  Ry., 

against    an    insolvent   corporation   to  36  S.  W.  Rep.  131   (Tex.  1896).     In  a 

distribute  its  effects,  even  though  he  bill  filed  by  a  bondholder  to  set  aside 

claims   that   the   receivers    in   charge  a  foreclosure,  a  federal  court  has  no 

will   not  properly  administer  the  es-  jurisdiction  even  though  the  foreclos- 

tate.     His  remedy  is  to  wait  until  the  ure   involved   over   $2,000,   where   the 

receivers  are  guilty  of  fraud  or  negli-  bondholder's  interest  is  less  than  that 

gence  and  then  to  apply  to  the  court,  amount.    Cowell  v.  City,  etc.  Co.,  121 

Land  &  C.  Co.  v.  Asphalt  Co.,  114  Fed.  Fed.  Rep.  53  (1903).    Where  the  fore- 

Rep.  484  (1902).    Where  a  foreclosure  closure  sale  is  conducted  as  secretly 

is  pending,  a  few  of  the  bondholders  as  possible  and  advertised  as  quietly 

cannot    bring    a   suit   to    have    other  as    possible    in    accordance    with    an 

bonds  declared  void.     Sickles  v.  Rich-  agreement  between  the  receiver   and 

ardson,  23  Hun,  559   (1881).     Contra,  the  trustee  of  the  mortgage  and  third 

Harrisburg,    etc.    R.    R.'s    Appeal,    36  persons,  for  the  purpose   of  enabling 

Am.  &  Eng.'  R.  R.  Cas.  249  (Pa.  1888).  such   third   persons  to   buy  the  prop- 

Cf.   Des  Moines,  etc.   Co.  v.  West,  44  erty  at  a  low  figure,  the  sale  will  be 

Iowa,  23   (1876).  set  aside  in  a  suit  brought  by  a  bond- 

1  Bondholders  seeking  to  set  aside  holder  for  that  purpose.  Atkins  v. 
a  foreclosure  on  the  ground  of  fraud  Judson,  33  N.  Y.  App.  Div.  42  (1898). 
must  seek  their  remedy  in  the  court  Where  trustees  hold  stock  as  security 
which  rendered  the  decree  and  con-  for  various  debts  of  various  parties, 
firmed  the  sale.  Kent  v.  Lake  Supe-  the  stock  to  be  sold  if  the  debts  are 
rior,  etc.  Co.,  144  U.  S.  75  (1892);  not  paid,  it  is  illegal  for  one  of  the 
Robinson  v.  Iron  Ry.,  135  U.  S.  522.  trustees  to  resign  and  for  the  remain- 
531  (1890).  See  also  §§209,  839,  ing  trustees  to  sell  the  stock  in  a  way 
supra.  calculated  not  to  bring  its  full  value, 

2  Kurtz  V.  Philadelphia  &  R.  R.  R.,  and  for  the  resigning  trustee  to  pur- 
187  Pa.  St.  59   (1898).     A  bondholder  chase  the   same  at  a  very  low  price 
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There  is  no  appeal  in  the  federal  court  from  an  order  denying 
the  petition  of  a  bondholder  to  intervene.^  A  decree  at  the  in- 
stance of  a  corporation  declaring  void  a  trust  agreement  is  not  a  bar 
to  a  holder  of  one  of  the  bonds,  secured  thereby,  collecting  his 
bonds."  A  suit  at  law  does  not  lie  against  a  receiver  at  the  in- 
stance of  a  bondholder  to  hold  the  former  liable  for  fraud  in  man- 
aging the  property  so  that  it  brought  a  small  price  at  foreclosure 
sale,  even  though  such  a  suit  might  lie  in  equity.^  A  bond- 
holder cannot,  with  general  creditors,  maintain  a  suit  to  have 
illegally  issued  bonds  annulled  and  the  corporate  property  sold 
to  pay  the  legally  issued  bonds,  it  appearing  that  the  mortgaged 
property  is  more  than  sufficient  to  pay  all  the  bonds.'*  Where 
all  the  bonds,  together  with  stock,  are  issued  for  property,  and 
the  mortgage  is  foreclosed,  one  of  the  bondholders  cannot  com- 
plain that  a  part  of  the  bonds  held  by  the  others  are  illegal.  He 
is  estopped  by  reason  of  the  fact  that  his  bonds  were  issued  under  the 
same  contract.^     A  federal  court  may  entertain  a  suit  in  equity  to 

for    the   benefit   of    himself   and    the  gage    which   the   trustees    under    the 

other  trustees.     The  sale  wil  be  set  second    mortgage    had    not    opposed; 

aside  at  the   instance  of  one   of   the  Ribon  v.  Railroad   Cos.,  16  Wall.  446 

creditors.     Jenkins  v.  Hammerschlag,  (1872),  where  a  similar  suit  failed  be- 

38  N.  Y.  App.  Div.  209    (1899).     See  cause  the  trustees  were  not  made  co- 

also  Wetmore  v.  St.  Paul,  etc.  R.  R.,  defendants.     Bondholders,  after  fore- 

3  Fed.  Rep.  177   (1880).     Cf.  Shaw  v.  closure   has  been  commenced   by   the 

Railroad  Co.,  100   U.   S.  605    (1879);  trustee,  may  by  consent  of  the  court 

Kropholler  v.   St.  Paul,  etc.  R.  R.,  2  file  a   bill   attacking   the   validity  of 

Fed.    Rep.    302     (1880).     Where    the  other  bonds  which  are  out.     Grant  r. 

trustee  has  commenced  foreclosure  on  East,    etc.    R.    R.,    50    Fed.    Rep.    795 

two  mortgages,  and  then,  by  reason  of  (1892).     But  see  §§  845,  839. 

a  reorganization  agreement  of  most  of  i  Land,  etc.  Co.  r.  Tatnall,  132  Fed. 

the   bondholders,    he   drops  the   fore-  Rep.   305    (1904).     The  court   is   not 

closure  of  the  first  mortgage  and  pro-  bound  to  allow  a  bondholder  to  inter- 

ceeds  with  the  other,  but  intends  to  vene  in  order  to  take  an  appeal.   Fink 

allow  certain   receivers'   indebtedness  r.  Bay  Shore,  etc,  Co.,  144  Fed.  Rep. 

to  come  in  and  affect  the  first-mort-  837  (1906). 

gage  bonds,  the  minority  bondholders,  2  National  Salt  Co.  v.  Ingraham,  143 

who  object  to  all  this  and  claim  that  Fed.  Rep.  805    (1906). 

the  trustee  is  acting  in  a  way  hostile  3  Fletcher   v.   Burt,    126    Fed.    Rep. 

to  their  interests,  may  file  a  bill  for  619  (1903). 

the  removal  of  the  trustee,  and  an  ac-  4  Keystone  Nat.  Bank  r.  Palos,  etc. 

counting  of  all  outstandine  bonds,  and  Co.,  43  S.  Rep.  570  (Ala.  1907), 

for  foreclosure.    Farmers'  L.  &  T,  Co.  5  Farmers',  etc.  Co.  r.  Madison  Mfg. 

r.     McHenry,     9     Abb.     N.     Cas,     235  Co.,  153  Fed.  Rep.  310   (1906),     Even 

(1878);  see  also  Campbell  v.  Railroad  though  a  corporation  sells  $161,500  of 

Co.,  1  Woods,  368  (1871);  s.  c,  4  Fed.  bonds   and    $130,000   of    its  stock   for 

Cas.    1178,    where   a    bondholder   was  $145,350,  yet  the  remaining  bondhold- 

allowed  to  sue  to  set  aside  a  fraudu-  ers  cannot  complain  on  the  foreclos- 

lent  foreclosure  under  a  prior   mort-  ure,   and   even  if  there  was   any  lia- 
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annul  a  decree  in  a  state  court  where  such  decree  was  obtained  by 
fraud.^ 

§  848.  (c)  A  second  mortgage  tondliolder,  seeking  to  set  aside  or 
avoid  a  foreclosure  under  a  first  mortgage,  on  the  ground  that  the 
purchaser  was  disqualified,  must  tender  reimbursement  of  the  full 
amount  of  their  bonds  to  the  first-mortgage  bondholders  who  have 
bid  in  the  property,  even  though  it  was  bid  in  for  less  than  the 
first-mortgage  debt.  It  is  the  duty  of  second-mortgage  bondholders 
to  attend  the  sale  and  raise  the  bid,  if  they  wish  to  protect  their 
interests.^ 

Moreover  a  second  mortgagee,  or  bondholders  secured  by  a  second 
mortgage,  cannot  attack  the  first  mortgage  where  the  second  mortgage 
expressly  states  that  it  is  subject  to  the  first  mortgage.^ 


bility  on  the  stock  as  an  unpaid 
subscription  the  statute  of  limitations 
may  be  a  bar,  and  the  same  is  true 
as  to  any  forfeiture  on  account  of 
usury.  Weed  v.  Gainesville,  etc.  R. 
R.,  119  Ga.  576   (1904). 

1  Davenport  v.  Moore,  74  Fed.  Rep. 
945  (1896).  Although  a  railroad  has 
been  foreclosed  and  sold  by  suit  in  a 
state  court,  yet  a  bondholder  may  file 
a  bill  in  the  federal  court  to  re-estab- 
lish the  lien  of  the  mortgage  on  the 
ground  that  the  foreclosure  was  oollu- 
sive,  fraudulent,  and  void.  He  may 
sue  to  reach  the  stock  for  which  the 
road  was  sold  by  the  purchasers  to  a 
new  corporation.  He  need  not  obtain 
a  judgment  at  law  on  his  bonds  before 
resorting  to  this  suit  in  equity.  The 
court  overruled  a  demurrer,  but  re- 
served decision  as  to  the  jurisdiction 
of  the  federal  court.  Massachusetts, 
etc.  Ins.  Co.  v.  Chicago,  etc.  R.  R.,  13 
Fed.  Rep.  857  (1882).   Cf.  §  839,  supra. 

2  Cunningham  v.  Macon,  etc.  R.  R., 
156  U.  S.  400  (1895).  See  also  Robin- 
son V.  Iron  Ry.,  135  U.  S.  522  (1890), 
wnere  the  second-mortgage  bondhold- 
ers complained  that  the  same  trustee 
was  trustee  for  both  mortgages. 

3  Where  a  railroad  purchases  an- 
other railroad  subject  to  a  mortgage 
which  it  agrees  to  pay,  it  cannot  after- 
wards attack  that  mortgage  on  the 
ground  that  it  was  fictitious  and 
fraudulent.     Old   Colony,    etc.    Co.    r. 


Allentown,  etc.  Co.,  192  Pa.  St.  596 
(1899).  Where  a  second  mortgage  re- 
cites the  existence  of  the  first  mort- 
gage, the  second  mortgagee  cannot 
question  the  validity  of  the  first  mort- 
gage. Central  Trust  Co.  v.  Columbus, 
etc.  Ry.,  87  Fed.  Rep.  815  (1898).  The 
holder  of  a  chattel  mortgage  expressly 
subject  to  a  prior  mortgage  cannot 
attack  the  latter.  Singer,  etc.  Co.  v. 
Barnard,  etc.  Co.,  113  Iowa,  €64 
(1900).  The  trustee  of  the  second 
mortgage  cannot  attack  the  first  mort- 
gage where  the  second  mortgage  ex- 
pressly provides  that  part  of  the 
bonds  issued  under  it  shall  be  used  to 
■pay  off  the  first  mortgage.  Whitney  v. 
Union  Trust  Co.,  65  N.  Y.  576  (1875). 
See  also,  in  general,  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876);  Minnesota 
Co.  r.  St.  Paul  Co.,  6  Wall.  742  (1867). 
A  foreclosing  mortgagee  cannot  attack 
the  validity  of  mortgages  which  his 
mortgage  expressly  recognizes.  Gow 
V.  Collin,  etc.  Co.,  109  Mich.  45  (1896). 
A  vendee  of  corporate  property  cannot 
attack  the  power  to  give  mortgages 
already  upon  the  propertj'',  where  the 
deed  to  him  expressly  recognizes  those 
mortgages.  American  Waterworks  Co. 
V.  Farmers'  L.  &  T.  Co.,  73  Fed.  Rep. 
956  (1896).  Where  a  third  mortgage 
is  made  expressly  subject  to  a  second 
mortgage,  the  third  mortgagee  in 
his  suit  to  foreclose  cannot  at- 
tack    the   validity     of     the     second- 
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Aside  from  this,  however,  tlie  second  inortgagee  maj  attack  tlio 
first  mortgage.^ 

§  848.  (d)  A  judgment  creditor  may  attack  a  mortgage  or  mort- 
gage bonds  on  the  ground  tliat  they  are  illegal,  and  may  file  a  bill 
for  that  jjurpose,  or  may  intervene  in  a  foreclosure  suit.^ 

mortgage     bonds.      Bronson      v.     La    construction  contract  with  a  company 


Crosse,     etc.     R.     R.,     2     Wall.     283 
(1863). 

1  Where  the  trustees  of  a  second 
mortgage  allow  a  decree  of  foreclosure 
of  the  first  mortgage  to  be  entered  by 
default,  one  or  more  of  the  second- 
mortgage  bondholders  for  themselves 
and  others  may  file  a  bill  to  set  aside 
the  decree  as  fraudulent  and  unjust 
in  not  settling  the  priority  of  liens, 
and  may  enjoin  the  sale  under  the 
foreclosure,  and  may  attack  the  fore- 
closure decree  for  various  erroneous 
decisions.  This  is  a  bill  of  review 
with  a  bill  for  relief  against  a  fraud- 
ulent decree.  Another  remedy  is  for 
the  bondholder  to  intervene  and  be- 
come a  party  to  the  first  suit.  Camp- 
bell V.  Railroad  Co.,  1  Woods,  368 
(1871);  s.  c,  4  Fed.  Cas.  1178;  Com- 
monwealth V.  Smith,  92  Mass.  448 
(1865).  A  subsequent  mortgagee  can- 
not set  up  that  the  first  mortgagee 
foreign  corporation  had  not  complied 
with  the  law,  he  taking  subject  to 
such  mortgage.  Pratt  v.  Nixon,  91 
Ala.  192  (1891).  Where  one  telegraph 
corporation  holds  the  bonds  of  another 
and  exchanges  the  bonds  for  the  stock 
of  the  latter  corporation,  a  subsequent 
mortgagee  of  the  first  corporation  can- 
not attack  the  validity  of  the  bonds 
and  mortgage  on  the  property  of  the 
second  corporation.  Boston,  etc.  Co.  v. 
Bankers',  etc.  Co.,  36  Fed.  Rep.  288 
(1888);  aff'd  sub  noni.  United  Lines 
Tel.  Co.  r.  Boston,  etc.  Co.,  147  U.  S. 
431  (1893).  A  delay  of  ten  years  on 
the  part  of  a  third  mortgagee  attack- 
ing a  foreclosure  sale  by  the  second 
mortgagee  is  fatal.  Alabama,  etc.  Ry. 
;.'.  Thomas,  86  Miss.  27  (1905).  Al- 
though certain  persons,  being  direct- 
ors and  owners  and  in  control  of  a 
railroad  company,  cause  it  to  make  a 


which  they  also  control,  yet,  if  all 
stockholders  assent,  subsequent  con- 
solidated bondholders  cannot  object 
that  a  part  of  the  old  issue  of  bonds 
was  issued  below  par  and  was  fraudu- 
lently and  illegally  issued.  Coe  v. 
East,  etc.  R.  R.,  52  Fed.  Rep.  531 
(1892).  A  second  mortgagee  failed  in 
its  effort  to  obtain  priority  over  the 
first-mortgage  bonds,  in  the  case  of 
Buffalo,  etc.  Co.  r.  Medina,  etc.  Co., 
162  N.  Y.  67  (1900).  A  second  mort- 
gagee cannot  cause  the  first  mort- 
gage to  be  canceled,  even  though  there 
was  no  consideration  for  the  first 
mortgage,  the  second  mortgagee  hav- 
ing no  knowledge  of  that  fact  when  he 
took  his  mortgage.  First  Nat.  Bank 
V.  Winchester,  119  Ala.  168  (1898). 
Cf.  Singer,  etc.  v.  Barnard,  etc.  Co., 
113  Iowa,  664  (1900).  A  second  mort- 
gagee failed  in  his  attempt  to  defeat 
the  foreclosure  of  the  first  mortgage 
on  the  ground  that  the  first  mortgage 
was  ultra  vires,  in  the  case  of  Central 
T.  Co.  V.  Columbus,  etc.  Ry.,  87  Fed. 
Rep.  815  (1898).  But  see  §848  (fc), 
inf7-a,  to  effect  that  subsequent  cred- 
itors cannot  complain. 

2  Judgment  creditors  may  bring  an 
action  to  set  aside  a  mortgage  and 
to  restrain  a  foreclosure,  where  the 
bonds  secured  thereby  were  issued  to 
the  stockholders  for  purposes  foreign 
to  the  corporate  purposes,  in  fraud  of 
corporate  creditors,  the  object  being 
to  close  out  the  property  and  organize 
a  new  corporation  for  the  purpose  of 
going  on  with  the  business.  Phenix 
Nat.  Bank  v.  Cleveland  Co.,  11  N.  Y. 
Supp.  873  (1890).  The  deed  of  trust 
and  bonds  may  be  declared  invalid  in 
a  suit  instituted  against  the  trustee 
and  all  known  bondholders.  Other 
bondholders  cannot  afterwards  follow 
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But  where  a  railroad  has  been  sold  under  foreclosure  proceedings, 
a  judgment  creditor  of  the  company  who  seeks  to  set  the  sale  aside 
on  the  ground  that  the  mortgage  was  invalid  is  in  the  position  of 
one  who  asks  to  be  let  in  to  redeem  from  a  mortgagee  in  possession 
under  an  unforeclosed  mortgage.  He  cannot  in  the  same  action  ask 
that  the  purchaser  at  foreclosure  sale,  who  is  about  to  bond  the 


the  property  into  other  hands.  Beals 
V.  Illinois,  etc.  R.  R.,  27  Fed.  Rep.  721 
(1886);  aff'd,  133  U.  S.  290.  A  judg- 
ment creditor  cannot  attack  consoli- 
dated bonds  on  the  ground  that  the 
old  bonds  which  have  been  taken  up 
were  informally  and  illegally  issued. 
Coe  V.  East,  etc.  R.  R.,  52  Fed.  Rep. 
531  (1892).  In  Drury  v.  Cross,  7 
Wall.  299  (1868),  a  person  who  was 
a  general  credito'r  at  the  time  of  the 
foreclosure  sale,  but  became  a  judg- 
ment creditor  after  the  sale,  caused 
the  sale  to  be  set  aside  aa  fraudulent 
on  the  ground  that  most  of  the  bonds 
were  issued  without  consideration,  and 
for  the  purpose  of  "wrecking"  the 
company  for  the  benefit  of  the  direct- 
ors, who  were  indorsers  of  the  com- 
pany's paper.  The  case  of  James  v. 
Railroad,  6  Wall.  752  (1867),  was  to 
the  same  effect.  The  court,  at  the  in- 
stance of  judgment  creditors,  set  aside 
the  sale  because,  of  the  $2,000,000  of 
bonds  on  which  the  foreclosure  was 
obtained,  only  $200,000  were  bona  fide 
and  enforceable. 

A    foreclosure    and    reorganization, 
the  latter   being  agreed   upon  before 
the  foreclosure,  by  the  terms  of  which 
the  bondholders  and  stockholders  buy 
the  property  at  the  foreclosure  sale, 
and  then  organize  a  new  company  to 
own  it,  is  fraudulent  as  against  the 
unsecured  creditors  of  the  company, 
and  they  may  cause  the  stockholders' 
interest  to  be  applied  to  their  debts. 
Railroad    v.    Howard,     7    Wall.     392 
(1868).    On  this  point  see  §  886,  infra. 
Although    a    mortgage    and    a    fore- 
closure thereof,  and  a  purchase  there- 
under by  the  mortgagee,  are  declared 
void  as  a  fraud   on  creditors  of  the 
company,  except  as  to  bona  fide  hold- 
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ers    of   the   bonds,    yet   it    is   merely 
voidable,  and  a  sale  of  the  property 
to  satisfy  another  debt  bars  the  right 
of  such  mortgagee  to  recover  for  liens 
which  it  had  paid.    Such  payment  was 
a  payment  of  liens  on  its  own  prop- 
erty.   Barnes  v.  Chicago,  etc.  R.  R.,  8 
Biss.   514    (1879);    s.  c,   2   Fed.   Cas. 
862;  aff'd,  122  U.  S.  1.    See  also  §  828, 
supra.    In  the  case  of  Continental,  etc. 
Co.  V.  Toledo,  etc.  R.  R.,  86  Fed.  Rep. 
929   (1898),  judgment  creditors  inter- 
vened and  attacked  the  validity  of  cer- 
tain  bonds.     An  ancillary   bill  by  a 
judgment    creditor    to    have    certain 
bonds  declared  void,  a  foreclosure  suit 
being  then  pending,  was  dismissed  in 
Coe  V.  East,  etc.  R.  R.,  52  Fed.  Rep. 
531    (1892).     Where  a  judgment  ob- 
tained in  one  state  can  be  sued  upon 
in  another,  it  is  no  defense  that  it  was 
obtained  by  collusion  whereby  no  de- 
fense was  interposed,  especially  where 
it  does  not  appear  that  there  was  any 
defense.     Union  Trust  Co.  v.  Roches- 
ter, etc.  R.  R.,  29  Fed.  Rep.  609  (1886). 
Where    an    association,   has    given    a 
mortgage  and  it  has  been  foreclosed, 
a  judgment  creditor  of  the  association 
cannot  attack  the  mortgage  as  being 
iiltra  vires.    Beels  v.  N.  Nebraska,  etc. 
Assoc,  54  Neb.  226   (1898).     A  corpo- 
ration cannot  retain  the  benefits  of  a 
mortgage  and  at  the  same  time  claim 
that  it  is  illegal  because  not  author- 
ized by  two-thirds  of  its  stockholders, 
and  because  it  exceeded  two-thirds  of 
the  value  of  the  corporate  property, 
and   junior   judgment   creditors   have 
no  greater  rights  than  the  corporation 
in  this   respect.     Hamilton  T.  Co.  v. 
Clemes,  17  N.  Y.  App.  Div.  152  (1897) ; 
aff'd,  163  N.  Y.  423. 
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property,  shall  pay  tlie  judgment  creditor's  claim  out  of  such  bonds.^ 
An  attaching  creditor  of  a  corporation  cannot  intervene  in  a  fore- 
closure suit  to  attack  the  mortgage,  his  attachment  being  on  the  equity 
of  redemption.^  A  judgment  creditor,  who  obtained  judgment  after 
foreclosure  was  commenced,  cannot  intervene  and  set  up  that  the 
stockholders  had  not  authorized  the  mortgage  and  that  it  had  not 
been  re€orded.^ 

Where  several  suits  by  judgment  creditors  are  pending  to  set 
aside  corporate  mortgages,  the  court  will  enjoin  all  except  the  one  by 
the  receiver."* 

The  right  of  a  judgment  creditor  to  object  to  frauds  and  ultra 
vires  acts  of  the  corporation  is  considered  elsewhere.^ 

§  848.  (e)  General  creditors  may  be  allowed  to  intervene  in  a 
foreclosure  suit  in  order  to  enable  them  to  attack  the  validity  of  the 
bonds  and  mortgages.® 

Even  though  a  bonus  of  stock  is  given  by  the  corporation  upon  the 


1  Merriman  v.  Chicago,  etc.  R.  R., 
64  Fed.  Rep.  535   (1894). 

2  Lombard  Inv.  Co.  v.  Seaboard  Mfg. 
Co.,  74  Fed.  Rep.  325  (1895). 

3  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.  R.  R.,  68  Fed.  Rep.  412  (1895). 

4  Brower  v.  Baucus,  14  N.  Y.  Supp. 
462  (1S91). 

5  See  §  735,  supra. 

G  Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898),  rev'g  84 
Fed.  Rep.  539.  Contra,  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  St.  600 
(1892) ;  Herring  v.  New  York,  etc.  R. 
R.,  105  N.  Y.  340  (1887).  A  corporate 
mortgage  may  be  attacked  by  a  gen- 
eral creditor  of  the  insolvent  corpora- 
tion. Mellen  v.  Moline,  etc.  Works, 
131  U.  S.  352  (1889).  Where  a  pro- 
moter purchases  all  the  stock  of  a 
corporation  for  $75,000  and  then  pur- 
chases and  transfers  to  it  options  on 
the  business  and  property  of  other 
companies  at  a  cost  to  him  of  about 
117,500  and  receives  therefor  $90,000 
of  bonds,  and  $200,000  of  stock  in  the 
first  named  company,  which  then  be- 
comes insolvent,  the  bonds  are  illegal 
under  the  Pennsylvania  statute  that 
mortgage  bonds  shall  not  exceed  one- 
half  the  capital  stock,  the  issue  of  the 
stock  itself  being  illegal,  the  court  re- 


fusing to  allow  anything  for  a  pro- 
spective and  problematical  removal  of 
competition,  the  basis  of  the  decision 
being  that  the  value  of  the  property 
was  so  slight  compared  with  the  par 
value  of  the  stock  and  bonds,  that  the 
bonds  and  stocks  were  void,  under  the 
constitution  of  Pennsylvania.    Credit- 
ors may  object  to  such  bonds  in  the 
hands  of  original   holders,  except   to 
the  extent  that  the  money  was  actu- 
ally advanced  thereon,  and  hence  such 
bonds    cannot   be   turned    in   in   part 
payment  of  the  purchase  price  on  the 
foreclosure  sale.    In  re  Wyoming,  etc. 
Co.,  153  Fed.  Rep.  787  (1907).    A  gen- 
eral   creditor    has    an    equitable    lien 
upon  the  property  of  a   corporation, 
and  therefore  has  a  right  to  contest 
the  question  of  priority  of  other  as- 
serted   liens.      He    may    contest    the 
validity  of  an  issue  of  bonds.     Farm- 
ers' L.  &  T.  Co.  V.  San  Diego,  etc.  Co., 
45  Fed.  Rep.  518   (1891).     A  general 
creditor   may   intervene   and    contest 
the   validity   and    priority  of   claims. 
Franklin  Nat.  Bank  r.  Whitehead,  149 
Ind.    560    (1898).      General    creditors 
who   have   proved   their   claims   may 
attack  the  legality  of  an  issue  of  mort- 
gage  bonds.      Vanden-eer   r.    Asbury 
Park,  etc.  Ry.,  82  Fed.  Rep.  355  (1897). 


(182) 


2897 


848e.] 


FORECLOSURE  OP  MORTGAGES. 


[CH.   XLIX. 


sale  of  bonds,  yet  creditors  cannot  complain  thereof  unless  they  were 
deceived  thereby.^  A  mortgage  given  by  a  corporation  to  secure 
the  debts  of  its  principal  stockholder  and  manager  is  void  as  against 
corporate  creditors."  General  creditors  whose  suit  against  the  com- 
pany has  been  consolidated  with  a  foreclosure  suit  may  contest  the 
validity  of  the  bonds.^  An  injunction  is  not  the  proper  remedy  of  the 
creditors.'^  Persons  having  an  unexpired  contract  with  a  corpora- 
tion cannot  intervene  to  prevent  a  foreclosure,  even  though  they  al- 
lege that  the  foreclosure  is  collusive  and  fraudulent.^  General  cred- 
itors may  intervene  in  the  foreclosure  suit,  and  attack  the  foreclosure 
itself,  as  being  a  device  to  eliminate  their  claims  for  the  benefit  of 
the  stockholders ;  in  other  words,  a  fraudulent  reorganization  scheme 
to  cut  off  all  parties  except  the  bondholders  and  stockholders.^  Thus, 
even  though  a  foreclosure  was  in  the  federal  court,  yet  an  unsecured 


1  Great  Western,  etc.  Co.  v.  Harris, 
128  Fed.  Rep.  321  (1903),  the  court 
saying  (p.  329):  "This  right  is  one 
existing  not  in  favor  of  all  creditors 
of  a  corporation,  but  in  favor  of  a 
particular  class  of  creditors  only, 
namely,  those  creditors  who  were  de- 
frauded by  said  transaction;"  aff'd, 
198  U.  S.  561.  Bond  purchasers  who 
receive  an  equal  amount  of  stock,  the 
entire  price  being  the  par  value  of 
the  bonds  only,  are  liable  on  the  stock 
if  they  had  notice  of  the  fact  that  it 
had  been  issued  for  v/orthless  prop- 
erty, and  it  is  immaterial  that  some 
of  them  after  signing  the  contract 
accepted  the  bonds  without  taking  the 
certificate  of  stock.  Gillett  v.  Chicago 
Title  &  T.  Co.,  82  N.  E.  Rep.  891  (111. 
1907).     Cf.  §42,  supra. 

2  American,  etc.  Co.  v.  Norment,  157 
Fed.  Rep.  801  (1907).  See  also  §§  546, 
691-693,  supra. 

•  3  Continental  T.  Co.  v.  Toledo,  etc. 
R.  R.,  82  Fed.  Rep.  642  (1897). 

4  A  general  creditor  cannot  enjoin 
a  sale  of  the  property  and  obtain  a 
receivership  on  the  general  allegations 
that  a  conspiracy  exists  to  have  the 
property  sold  under  the  existing  mort- 
gage for  the  purpose  of  depriving  the 
general  creditors  and  stockholders  of 
their  rights,  the  sale  being  public  and 
'to  the  highest  bidder.    No  allegation 


was  made  as  to  default  on  the  bonds 
or  of  the  conduct  and  facts  relied  on 
to  show  fraud.  The  stocknolders  and 
directors  had  voted  to  sell  the  prop- 
erty at  public  auction.  Fort  Payne 
Furnace  Co.  v.  Fort  Payne  Coal,  etc. 
Co.,  96  Ala.  472  (1892). 

5  Wightman  v.  Evanston,  etc.  Co., 
217  111.  371  (1905),  the  court  holding 
that  the  right  to  intervene  is  very 
limited  and  the  powers  of  the  inter- 
vener still  more  limited. 

G  Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  174  U.  S.  674  (1898).  See  also 
§  886,  infra.  A  reorganization  agree- 
ment whereby  the  bondholders  are  to 
receive  new  bonds  and  the  stockhold- 
ers new  stock,  to  the  exclusion  of  gen- 
eral creditors  of  the  old  corporation, 
is  illegal  and  may  be  set  aside  at  the 
instance  of  creditors  of  the  old  cor- 
poration, it  being  shown  that  the 
principal  owners  of  the  bonds  were 
also  the  principal  owners  of  the  stock, 
and  hence  that  in  the  foreclosure  the 
rights  of  creditors  were  not  protected 
and  that  the  stockholders  paid  noth- 
ing for  the  new  stock.  The  court  held 
that  the  creditor  had  an  equitable  lien 
on  the  property  subject  only  to  the 
new  mortgage.  St.  Louis  T.  Co.  v. 
Des  Moines,  etc.  Ry.,  101  Fed.  Rep.  632 
(1900). 
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creditor  of  the  foreclosed  corporation  may  bring  suit  in  the  state 
court  against  the  new  corporation  to  hold  it  liable  for  the  debt  on  the 
theory  tliat  the  reorganization  was  fraudulent  in  that  it  protected 
the  stockholders  of  the  old  corporation  at  the  expense  of  the  unse- 
cured creditors  of  the  old  corporation.^  And,  in  general,  the  court 
has  discretionary  power  to  allow  general  creditors  to  intervene  where 
substantial  justice  requires  it."  Even  though  a  mortgage,  by  reason 
of  not  being  recorded  as  a  chattel  mortgage,  does  not  cover  personal 
property,  cash,  and  accounts  receivable,  yet  if  the  receivers  take  pos- 
session of  all  these  and  a  decree  of  foreclosure  is  entered  and  a  sale 
had,  it  is  too  late  for  general  creditors  to  then  intervene.^  A  creditor 
who  intervenes  after  decree  is  bound  by  the  decree,  and  hence  cannot 
set  up  the  claim  that  the  bonds  secured  by  the  mortgage  on  which  the 
foreclosure  decree  was  based  were  issued  without  consideration,* 
A  general  creditor  will  not  be  allowed  to  intervene  in  a  foreclosure 
suit,  even  though  he  alleges  that  the  mortgage  was  fraudulent  and 
void,  where  he  bas  not  proven  his  claim,  nor  even  filed  the  same  with 
the  receiver  for  allowance."'' 

§  848.    (/)    The  state  cannot  intervene  in   a  foreclosure  suit  in 


1  Guardian  Trust  Co.  v.  Kansas  City, 
etc.  Ry.,  146  Fed.  Rep.  337  (1906). 

2  The  general  creditors  who  file 
their  claims  will  not  be  allowed  to 
intervene  after  decree  has  been  en- 
tered except  by  leave  of  the  court. 
Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900).  After 
foreclosure  of  a  mortgage  other  cred- 
itors cannot  attack  a  mortgage  on  the 
ground  that  the  mortgagee  had  not 
complied  with  the  state  statutes.  Mil- 
ler V.  Gates,  22  Mont.  305  (1899); 
State  Trust  Co.  v.  Kansas  City,  etc.  R. 
R.,  120  Fed.  Rep.  398  (1903).  Neither 
the  mortgagor  nor  creditors  of  the 
moBtgagor  can  attack  its  mortgage  on 
the  ground  that  it  was  for  more  than 
one-half  the  cost  of  the  company's 
property,  in  violation  of  the  statute. 
International,  etc.  Co.  v.  Davis,  etc. 
Co.,  70  N.  H.  118  (1900).  Even 
though  the  owner  of  a  majority  of  the 
bonds  agrees  that  a  certain  debt  shall 
come  in  ahead  of  the  mortgage,  the 
person  entitled  to  the  benefit  of  such 
agreement  cannot  intervene  in  a  fore- 


closure suit  by  minority  bonds,  inas- 
much as  they  are  not  bound.  First 
Nat.  Bank  v.  W>Tnan,  16  Colo.  App. 
468  (1901).  General  creditors  may 
intervene  and  cause  to  be  excluded 
from  participating  in  the  proceeds  of 
sale  bonds  which  have  been  pledged 
to  secure  certain  obligations.  Atlan- 
tic Trust  Co.  V.  Woodbridge,  etc.  Co., 
79  Fed.  Rep.  842  (1897).  A  general 
creditor  in-tervened  in  the  case  of 
Manhattan  T.  Co.  r.  Seattle,  etc.  Co., 
19  Wash.  493  (1898),  and  attacked 
the  validity  of  the  bonds.  A  bill  filed 
by  a  general  creditor  to  have  a  mort- 
gage and  bonds  canceled  on  the 
ground  that  they  were  issued  at  less 
than  par,  failed,  in  the  case  of  An- 
derson V.  Bullock,  etc.  Bank,  122  Ala. 
275   (1899). 

3  State   Trust   Co.   r.    Kansas   City, 
etc.  R.  R.,  120  Fed.  Rep.  393   (1903). 

4  Seaboard,     etc.    Ry.    v.    Knicker- 
bocker Trust  Co.,  125  Ga.  463   (1906). 

5  Hindman    v.    Great,    etc.    Co.,    92 
Pac.  Rep.  139  (Wash.  1907). 
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order  to  attack  the  mortgage  and  bonds.^     ^N'either  can  the  state 
maintain  a  suit  for  an  injunction  in  such  a  case.^ 

1  The  state  will  not  be  allowed  to  20  Week.  L.  Bull.  287  (1888),  the 
intervene  in  a  foreclosure  suit  for  the  arbitrators  said:  "The  theory  that  a 
purpose  of  preventing  it  on  the  corporation,  even  when  exercising 
ground  that  the  bonds  are  illegal  and  public  franchises,  holds  its  property 
void,  and  that  on  a  reorganization  a  upon  any  trust  in  favor  of  the  public, 
greater  issue  will  be  made.  State  v.  was  met  and  unqualifiedly  denied  by 
Farmers',  etc,  Co.,  81  Tex.  530   (1891).  Chancellor  Kent  in  his  luminous  and 

2  Injunction  is  not  the  proper  rem-  learned  opinion  in  the  great  case  of 
edy  for  the  state  in  objecting  to  ultra  Attorney-General  v.  Utica  Ins.  Co.,  2 
vires  acts  of  corporations.  Quo  war-  Johns.  Ch.  371  (1817),  where  it  was 
ranto  is  its  remedy.  See  §§  37,  635,  held  that  equity  had  no  jurisdiction 
supra.  A  state  cannot  file  and  sus-  of  a  bill  filed  by  the  attorney-general 
tain  a  bill  to  declare  void  watered  to  enjoin  the  defendant  from  carrying 
stock  and  bonds  and  enjoin  a  fore-  on  the  business  of  banking  in  viola- 
closure  sale,  and  to  have  the  property  ti on  of  the  statute.  In  adverting  to  the 
sold  and  the  proceeds  applied  to  the  class  of  cases  in  which  the  English 
moneys  actually  expended  by  the  cor-  court  of  chancery  had  exercised  con- 
poration.  "The  state  has  no  authority  trol  over  corporation  for  breach  of 
to  protect  such  private  rights  by  suit."  trust.  Chancellor  Kent  pointed  out 
State  V.  Guaranty,  etc.  Co.,  73  Fed.  that  in  every  instance  the  jurisdic- 
Rep.  914  (1896).  Even  though  a  per-  tion  had  been  confined  to  charitable 
son  who  has  a  contract  with  a  street  institutions.  He  cited  with  evident 
railway  company,  that  the  latter  will  approval  the  case  of  Colchester  r.  Lot- 
lease  its  street  railway  on  certain  ten,  1  Ves.  &  B.  226  (1813),  which  was 
terms,  turns  over  such  contract  to  a  a  bill  to  set  aside  a  mortgage  of  cor- 
new  corporation  for  $900,000  of  stock  porate  property  as  unduly  made  by  an 
of  the  latter,  and  the  latter  then  as-  officer  of  the  corporation,  under  the 
sumes  the  lease,  and  even  though  such  corporate  seal,  for  purposes  not  cor- 
stock  is  illegal  under  the  constitution  porate,  in  which  he  said  the  lord  chan- 
and  statutes  of  Pennsylvania,  yet  cellor  had  held  that  there  was  no  in- 
where  the  state  delays  three  years  in  stance  of  a  trust  attaching  upon  the 
filing  a  bill  to  declare  it  void,  and  ground  of  misapplication  of  funds  by 
meanwhile  the  stock  has  passed  into  corporations,  except  in  the  case  of  cor- 
bona  fide  hands,  and  not  until  five  porations  holding  to  charitable  uses, 
years  thereafter  are  the  real  owners  'The  charge  of  a  breach  of  trust,'  con- 
of  the  stock  made  parties  defendant,  tinned  Chancellor  Kent,  'ought  to 
the  bill  will  be  di-smissed.  Common-  come  from,  or  on  behalf  of,  the  cestuis 
wealth  V.  Reading,  etc.  Co.,  204  Pa,  que  trustent  or  stockholders  of  the 
St.  151  (1902).  In  State  v.  Janesville  company.  If  they  are  satisfied,  no 
Water  Co.,  92  Wis.  496  (1896),  the  other  person  is  entitled  to  complain, 
court  refused  leave  to  the  attorney-  If  they  approve  of  the  act  of  their 
general  to  bring  suit  to  forfeit  the  trustees  in  instituting  banking  opera- 
charter  of  a  water-works  company,  al-  tions,  there  is  no  ground  of  any  allega- 
though  it  was  alleged  that  watered  tion  of  a  breach  of  trust.' "  A  state 
stock  and  bonds  had  been  issued,  it  cannot  maintain  a  suit  to  declare  ille- 
being  shown  in  opposition  that  there  gal  and  void  an  issue  of  mortgage 
had  been  eight  years'  delay.  In  the  bonds  by  a  railroad.  State  v.  Guar- 
case  of  Columbus,  etc.  Ry.  v.  Burke,  anty.  etc.  Co..  73  Fed.  Rep.  914  (1896). 
19  Week.   L.   Bull.    27    (Ohio,   1887);  Where  $100,000  of  bonds  and  $125,000 
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§  848.  (^r)  The  corporation  itself  that  gave  the  mortgage  maj  de- 
fend against  it  on  many  grounds;  for  instance,  that  the  mortgage 
was  never  authorized.^  So  also  it  may  defend  on  the  ground  that  the 
bonds  were  fraudulently  issued,  although  this  defense  by  the  corpora- 
tion is  not  favored  by  the  courts.-  A  corporation  mortgagor  may 
file  a  bill  to  enjoin  the  foreclosure  of  a  mortgage  and  to  obtain 
a  cancellation  of  certain  bonds  which  had  been  fraudulently  issued.^ 

The  federal  court  has  jurisdiction  of  a  suit  by  a  corporation  to 
cancel  certain  bonds  and  stock  as  illegal,  even  though  the  trustee 
of  the  mortgage  is  made  a  party  defendant  and  resides  in  the  same 
state  as  the  complaining  corporation.  The  trustee  in  such  a  suit  is 
merely  a  formal  party.'* 

Where  the  corporation  refuses  to  pay  the  interest  on  certain  bonds 
on  the  ground  that  they  were  issued  for  property  concerning  which 
misrepresentations  were  made,  the  court  will  not  foreclose  the  mort- 
gage at  the  instance  of  such  bondholder,  unless  the  bondholder  first 
brings  a  suit  at  law  on  the  coupons  and  has  the  question  of  fraud 
determined.' 

In  a  suit  brought  to  have  bonds  declared  illegal  and  void,  the 

of  stock  are   issued   in   payment   for  lature   has   no   power    to    validate   a 

construction    work    of    the    value    of  foreclosure  sale  which  is  invalid   by 

$121,000,  the  bonds  are  valid  and  may  reason  of  fraud.    White  Mountains  R. 

be  enforced  by  bona  fide  purchasers,  R.  v.  White  Mountains  R.  R.,  50  N.  H. 

Wood  V.  Corry,  etc.  Co.,  44  Fed.  Rep.  50  (1870). 

146    (1890).     In  this   case  the  court        3  A  corporation  may  file  a  hill   in 

held   also   that  only   the   state   could  equity    to   enjoin    the    foreclosure   of 

object  to  watered  stock  and  bonds  is-  a    mortgage    securing    bonds,    which 

sued    upon    the    organization    of    the  have  been  issued  to  the  stockholders 

company  in  violation  of  the  statutes,  as  a  dividend   illegally,   and  to  com- 

See  also  §  37,  supra.  pel    the   surrender   of   the   bonds   for 

1  See  chs.  XLIII  and  XLVII,  supra,  cancellation,    it    appearing    that    no 

2  See  §§  38,  637,  729  and  766,  supra,  other  rights  have  intervened.  Gunni- 
Columbus,  etc.  R.  R.  v.  Burke,  19  son,  etc.  Co.  r.  Whitaker,  91  Fed.  Rep, 
Week.  L.  Bull.  27  (Ohio,  1887);  20  191  (1898);  Louisville,  etc.  Ry.  v. 
Week.  L.  Bull.  287  (1888).  Cf.  New  Louisville  Trust  Co.,  174  U.  S.  552 
Castle  Northern  Ry,  v.  Simpson,  21  (1899).  A  corporation  may  maintain 
Fed.  Rep.  533  (1884),  In  a  suit  be-  a  suit  in  equity  to  have  its  bonds  can- 
tween  the  corporation  and  bondhold-  celed,  if  it  can  prove  fraud  in  the 
ers  to  test  the  validity  of  the  bonds,  issue  thereof,  and  may  obLiin  a  tem- 
stockholders  are  not  proper  parties,  porary  injunction  against  the  parties 
Des  Moines  Gas  Co,  v.  West,  50  Iowa,  selling  the  bonds  in  the  meantime. 
16  (1878).  Where  a  trustee  sells  at  Pere  Marquette  R.  R.  v.  Bradford,  149 
great  saerifice,  and  at  the  sale  makes  Fed.  Rep.  492  (1906),  See  also  §§  725, 
statements  disparaging  the  title,  and  775,  supra. 

the  purchaser  is  a  former  trustee  of        4  Lake,  etc.  R,  R,  r.  Ziegler,  99  Fed. 
the  mortgage,  the  court  will  set  the    Rep.  114  (1900), 

sale    aside.      Equitable    Trust    Co.    v.        5  Nashua,  etc.   Bank   v.  Burlington, 
Fisher,  106  111.  189  (1883),    The  legis-    etc.  Co,,  99  Fed,  Rep.  14  (1900), 

2901 


§  848^  j  FORECLOSURE  OF  MORTGAGES.  [CH.  XLI^ 

bondholders  whose  bonds  are  attacked  need  not  be  made  parties 
defendant  if  the  trustee  is  a  party  defendant.^  A  mortgage  may  be 
held  to  be  void  in  foreclosure  proceedings.^ 

Where  a  foreclosure  was  collusive  and  fraudulent,  the  corporation 
itself  may,  subsequently  to  the  sale,  file  an  original  bill  in  the  nature 
of  a  bill  of  review  to  redeem  and  to  have  a  resale.^  The  United 
States  court  which  granted  foreclosure  has  jurisdiction  of  such  a  bill 
to  set  aside  the  foreclosure  as  fraudulent,  irrespective  of  citizenship 
in  the  latter  case.^ 

A  fraudulent  decree  of  foreclosure  may  subsequently  be  attacked 
by  the  corporation  itself  after  it  has  passed  into  other  hands,  even 
though  the  officers,  directors  and  stockholders  who  were  such  at  the 
time  of  the  foreclosure  acquiesced  therein.^ 

Where  the  trustee  sells  at  public  sale  without  a  judicial  foreclos- 
ure and  the  property  is  purchased  by  a  corporation  in  which  the 
trustee  is  a  stockholder  and  director,  the  mortgagor  may  have  the 
sale  set  aside  and  may  claim  the  profits  of  a  resale  by  such  corpora- 
tion.® 

Although  a  foreclosure  sale  through  a  receiver  was  fraudulent, 
yet  the  company  cannot  regain  possession  by  ejectment  as  to  a  part 
of  the  property.  The  remedy  is  in  equity  to  set  aside  the  sale.'^  A 
mortgage  deed  of  trust  and  the  bonds  given  by  a  consolidated  com- 
pany, the  consolidation  being  unauthorized,  may  not  be  enforceable 
and  may  not  bind  even  the  constituent  companies.^ 

1  See  §817,  supra.  12  Fed.  Rep.  641;    Northern,  etc.  Co. 

2  Farmers'   L.   &  T.  Co.  v.  Oregon,  r.  Young,  12  Fed.  Rep.  809  (1882). 
etc.   Ry.,    24    Fed.    Rep.    407  (1885);  5  Pacific  R.  R.   of  Mo.  i\  Missouri, 
Union    Trust    Co.    v.    N.    Y.  etc.    R.  etc.  Ry.,  Ill  U.  S.  505  (1884). 

R.,    17    Weekly    L.    Bull.    176    (Ohio,  6  Herbert    Craft    Co.    v.    Bryan,    68 

1887).  Pac.  Rep.  1020  (Cal.  1902). 

3  Northern,   etc.    Co.   v.    Young,   12  7  New  Castle,  etc.  Ry.  v.  New  Castle, 
Fed,  Rep.  809   (1882).    The  trustee  of  etc.  R.  R.,  152  Pa.  St.  96  (1892). 

the  trust  deed  is  a  necessary  party  to  8  American,   etc.    Co.   v.   Minnesota, 

a  suit  to  set  aside  the  foreclosure  as  etc.   R.  R.,   157    111.   641    (1895).     Cf. 

fraudulent.    Harwood  v.  Railroad  Co.,  §  637,  supra.     But  it  is  no  defense  to 

17  Wall.  78  (1872).    Also  other  parties  a  mortgage  that  a  consolidation  was 

to  the  fraud.    Ribon  v.  Railroad  Cos.,  irregular,   or  that  the  debt  exceeded 

16  Wall.  446   (1872).     The  usual  and  the  capital  stock  contrary  to  statute, 

proper  method  of  having  a  sale   set  or  that  an  increase  of  stock  was  ir- 

aside  for  fraud  is  by  motion  or  peti-  regular,   or   that  there   had   been   an 

lion,  and  not  by  a  separate  and  new  cverissue  of  bonds,  all  parties  having 

Buit.     Terbell  v.  Lee,  40  Fed.  Rep.  40  concurred    therein   and    interest   hav- 

(lg89).  ing  been  paid  for  three  years.    Farm- 

4  Pacific  R.  R.  of  Mo.  v.  Missouri  ers'  L.  &  T.  Co.  v.  Toledo,  etc.  Ry., 
Pac.  Ry.,  Ill  U.  S.  505   (1884),  rev'g  67  Fed.  Rep.  49  (1895). 
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Vario'ds  instances  of  a  defense  or  attack  by  tlie  corporation  itseix,  as 
affecting  bonds  issued  by  it,  are  given  in  the  notes  below.^ 

§  848.  (Ji)  The  receiver  of  the  corporation  may  defend  against 
or  sue  to  set  aside  a  mortgage  which  is  fraudulent  or  otherwise 


illegal.^ 


1  Beals   V.    Illinois,    etc.    R.    R.,    27    U.  S.  493   (1899).    A  corporation  issu- 
Fed.  Rep.  721  (1886) ;  aff' d,  133  U.  S.    ing   bonds   was   held   to   be   estopped 


290, — the  mortgagor  in  this  case  hav- 
ing given  a  mortgage  to  secure  the 
bonds  of  another  company.  A  release, 
by  the  board  of  directors  of  a  corpora- 
tion mortgagor,   of  the  equity  of   re- 


from  denying  the  validity  of  the  issue 
in  Trask  v.  Jacksonville,  etc.  R.  R., 
124  U.  S.  515  (1888).  A  corporation 
may  defend  against  a  construction 
contract  on  the  ground  that  the  direct- 


demption  to  the  mortgagee,  is  not  ors  were  secretly  interested  in  the 
binding  on  the  corporation.  Brinker-  profits  therefrom.  "Wardell  v.  Rail- 
hoff,  etc.  Co.  V.  Boyd,  192  Mo.  597  road  Co.,  103  U.  S.  651  (1880).  See 
(1905).  Where  a  plan  of  reorganiza-  also  §649,  stipra.  As  against  bona 
tion  provides  for  the  issue  of  bonds  fide  holders  of  the  bonds  the  mort- 
and  such  issue  is  made,  a  hona  fide  gagor  corporation  cannot  set  up  in 
holder  of  such  bonds  is  protected  the  foreclosure  suit  the  defense  that 
against  the  defense  that  the  parties  the  bonds  were  illegally  issued.  Rail- 
to  the  reorganization,  had  been  fraud-  road  Cos.  v.  Schutte,  103  U.  S.  118 
ulently  induced  to  believe  that  no  (1880).  A  corporation  mortgagor  can- 
bonds  would  be  issued.  Big  Creek,  not  set  up  that  the  foreclosure  is  for 
etc.  Co.  V.  American,  etc.  Co.,  127  Fed.  the  purpose  of  freezing  out  the  mi- 
Rep.  625  (1904).  It  is  no  defense  nority  stockholders.  Guardian,  etc. 
to  a  foreclosure  suit  that  the  unpaid  Co.  v.  White  Cliffs,  etc.  Co.,  109  Fed. 
subscriptions  of  stockholders  if  col-  Rep.  523  (1901).  A  corporation  is 
lected  would  be  sufficient  to  avoid  the  estopped  from  defending  against  fore- 
necessity  of  foreclosure.  Land  Title,  closure  on  the  ground  that  the  bonds 
etc.  Co.  V.  Asphalt  Co.,  127  Fed.  Rep.  were  issued  to  the  directors  below 
1  (1903).  The  case  of  Arthur  v.  Com-  par.  Union,  etc.  Co.  v.  Southern,  etc. 
mercial,  etc.  Bank,  17  Miss.  394  Co.,  51  Fed.  Rep.  840  (1892).  A  cor- 
(1848),  holds  that  only  the  state  can  poration  may  defend  against  a  fore- 
object  to  an  \Lltra  vires  mortgage,  closure  suit  brought  by  a  bondholder 
but  this  is  clearly  not  the  law.  The  whose  bonds  were  fraudulently  issued, 
corporation  cannot  defend  against  a  the  court  saying  that  the  bondholder 
mortgage  on  the  ground  that  it  had  must  first  establish  in  a  suit  at  law 
no  power  to  purchase  the  property,  the  validity  of  his  bonds.  Nashua, 
Butterworth,  etc.  v,  Kritzer,  etc.  Co.,  etc.  Bank  v.  Burlington,  etc.  Co.,  99 
115  Mich.  1  (1897).  A  mortgagor  of  Fed.  Rep.  14  (1900). 
land  to  a  national  bank  cannot  de-  2  A  receiver  may  bring  an  action  to 
fend  against  it  on  the  ground  that  the  determine  the  validity  of  bonds.  See 
bank  had  no  power  to  take  the  mort-  v.  Heppenheimer,  55  N.  J.  Eq.  240 
gage.  Camp  r.  Land,  122  Cal.  167  (1897);  aff'd,  56  N.  J.  Eq.  453;  Hub- 
(1898).  As  against  a  bona /tfZe  holder  bell  v.  Syracuse,  etc.  Works,  42  Hun, 
of  bonds  the  corporation  cannot  de-  182  (1866).  After  a  receiver  has  been 
fend  on  the  ground  that  they  were  appointed  for  a  corporation  its  cred- 
originally  issued  fraudulently.  Long  itors  cannot  sue  to  set  aside  mortgages 
Island,  etc.  Co.  v.  Columbus,  etc.  Ry.,  by  the  corporation.  National  State 
65  Fed.  Rep.  455  (1895);  Pittsburgh,  Bank  t\  Vigo  County  Nat.  Bank,  141 
etc.  Ry.  t;.  Long  Island,  etc.  Co.,  172  Ind.  352    (1895);  Brower  v.  Baucus, 
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A  receiver  may  sue  to  set  aside  a  mortgage  fraudulent  as  to  cred- 
itors, although  it  is  not  fraudulent  as  to  the  corporation.^ 

A  contract,  however,  between  a  corporation  and  all  its  stockholders, 
relative  to  payment  for  their  stock,  cannot  be  attacked  by  the  cor- 
poration or  its  receiver,  and  can  be  attacked  only  by  creditors  who 
have  been  actually  defrauded  thereby.^ 

l^either  the  corporation  itself  nor  a  receiver  of  the  corporation 
can  hold  a  stocldiolder  liable  for  stock  issued  to  the  stockholder  at 
less  than  par  by  agreement.^ 

The  right  of  a  receiver  to  bring  suit  in  a  foreign  jurisdiction  to 
hold  a  stockholder  liable  for  stock  and  bonds  illegally  issued  is  lim- 
ited.* 

§  848.  (i)  The  remedy  of  stochliolders  against  a  collusive  or  fraud- 
ulent foreclosure  of  a  corporate  mortgage  has  been  a  prolific  source 
of  litigation.  A  frequent  fraud  on  stockholders,  and  one  which  it  is 
,  difficult  to  detect  and  prove,  is  where  there  is  a  valid  defense  to  the 
mortgage,  but  the  directors  collusively  neglect  to  defend  against  a 
suit  of  foreclosure,  in  consequence  of  which  a  default  is  taken  and 
the  corporation  speedily  deprived  of  all  its  assets.     It  is  a  fraud 


14  N.  Y.  Sugp.  462  (1891).  A  receiver 
of  a  corporation  may  institute  suit  to 
set  aside  a  mortgage  executed  by  it 
without  the  assent  of  stockholders  as 
required  by  statute.  Vail  v.  Hamil- 
ton, 85  N.  Y.  453  (1881).  A  receiver 
may  attack  the  validity  of  mortgages 
given  by  the  corporation.  Astor  v. 
Westchester,  etc.  Co.,  33  Hun,  333 
(1884).  A  receiver  may  bring  an 
action  to  determine  the  validity  of 
bonds  issued  by  the  corporation  of 
which  he  is  receiver.  All  the  parties 
having  the  bonds  which  were  issued 
under  the  mortgage  are  necessary  par- 
ties. A  creditor's  action  to  enforce 
the  bonds  will  be  stayed.    A  foreclosure 


defense  that  the  bonds  were  issued 
for  property  taken  at  an  overvalua- 
tion. A  receiver  has  no  power  to  file 
a  bill  to  set  aside  a  mortgage  secur- 
ing outstanding  bonds  on  the  ground 
that  it  was  concealed  and  not  record- 
ed. Upon  distribution  all  the  cred- 
itors become  parties  and  may  implead 
and  have  their  equity  defined,  includ- 
ing any  claim  to  priority  by  reason 
of  the  mortgage.  Am.  Trust  &  Sav- 
ings Bank,  etc.  v.  McGettigan,  152  Ind. 
582  (1899). 

1  Curtis    f.    Lewis,    74    Conn.    3G7 
(1902). 

2  Great  Western,  etc.  Co.  v.  Harris, 
128  Fed.  Rep.  321    (1903);    aff'd,  198 


had    been    commenced    prior    to   this    U.  S.  561. 


time.  Hubbell  v.  Syracuse,  etc. 
Works,  42  Hun,  182  (1886).  A  re- 
ceiver appointed  at  the  instance  of 
a  judgment  creditor  may  question  the 
validity  of  a  mortgage.  State  Trust 
Co.  V.  Casino  Co.,  5  N.  Y.  App.  Div. 
381  (1896).  See  also  §869,  infra.  An 
assignee  in  insolvency  of  the  mort- 
gagor corporation  in  the  case,  Cen- 
tral T.  Co.  V.  Worcester,  etc.  Co.,  110 
Fed.  Rep.   491    (1901),  failed  in  the 
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3  Great  Western,  etc.  Co.  v.  Harris, 
128  Fed.  Rep.  321  (1903),  the  court 
saying  (p.  329):  "A  contract  between 
a  corporation  and  its  stockholders 
that  they  should'  not  be  called  on  to 
pay  therefor  in  full  is  good  between 
the  corporation  and  its  stockholders;" 
aff'd,  198  U.  S.  561. 

4  Great  Western,  etc.  Co.  v.  Harris, 
198  U.  S.  561  (1905). 
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difficult  to  detect,  since  ordinarily  there  is  no  defense  to  foreclosure 
suits  and  the  defenses  which  should  have  been  set  up  by  the  corpora- 
tion are  difficult  of  proof  themselves.  At  an  early  day  the  leading 
case  of  Koehler  against  Black  River  Falls  Iron  Company^  estab- 
lished the  principle  that  a  stockhokler  in  such  a  case  may  be  allowed 
to  come  in  as  a  defendant,  and  set  up  the  defenses  which  the  corpora- 
tion ought  to  have  set  up.  Thus,  where  a  railroad  purchases  a  ma- 
jority of  the  stock  and  bonds  of  another  railroad,  and  then  causes 
the  mortgages  securing  the  bonds  to  be  foreclosed  and  no  defense  to 
be  set  up  by  the  corporation,  the  minority  stockholders,  who  allege 
that  the  former  corporation  has  diverted  the  business  of  the  latter 
and  prevented  the  latter  from  doing  its  regular  business,  and  tliat 
the  purpose  of  the  former  corporation  is  to  get  the  property  at  less 
than  its  value,  are  entitled  to  have  those  issues  tried.  The  minority 
stockholders  are  entitled  to  prove  that  traffic  from  other  roads  was 
declined  by  the  mortgagor  railroad  at  the  instigation  of  the  corpo- 
ration that  controlled  the  mortgagor  corporation,  and  that  the  income 


1  2  Black,  715  (1862),  where  the 
directors  took  a  mortgage  to  them- 
selves to  secure  debts  due  to  them 
from  the  corporation,  and  then  fore- 
closed. The  foreclosure  was  defeated. 
So  also  in  Bayliss  r.  Lafayette,  etc. 
R.  R.,  8  Biss.  193  (1878) ;  s.  c,  2  Fed. 
Cas.  1079,  where  the  directors  were 
silent  partners  with  the  construction 
company  mortgagees.  The  court,  on 
the  application  of  a  stockholder,  di- 
rected that  the  mortgagees  be  allowed 
only  the  amount  honestly  due  them. 
Although  a  foreclosure  of  a  railroad 
is  brought  about  by  another  railroad 
which  desires  and  thereby  obtains  the 
former  road  through  the  foreclosure 
proceedings,  and  the  directors,  trus- 
tees in  the  trust  deed,  attorneys,  and 
stockholders  of  the  two  companies  are 
practically  the  same  in  interest,  yet 
the  proceedings  will  not  be  set  aside 
in  the  absence  of  actual  fraud.  Leav- 
enworth County  V.  Chicago,  etc.  R.  R., 
25  Fed.  Rep.  219  (1885);  aff'd,  134 
U.  S.  688.  But  in  Samuel  v.  Holla- 
day,  Woolw.  600  (1869);  s.  c,  21  Fed. 
Cas.  306,  where  a  sale  under  foreclos- 
ure had  been  made  after  an  advertise- 
ment of  five  weeks,  the  court  refused 
to  set  it  aside  at  the  instance   of  a 


stockholder  for  fraud  in  the  foreclos- 
ure proceedings,  although  on  the  sale 
only  one-fifth  of  the  value  of  the  prop- 
erty was  realized.  In  Drury  v.  Cross, 
7  Wall.  299  (1868),  and  James  r.  Rail- 
road Co.,  6  Wall.  752  (1867),  fore- 
^closures  and  sales  were  set  aside 
where  they  were  obtained  by  fraud- 
ulent issue  of  bonds  in  pledge,  and 
the  purchase  of  them  by  the  directors 
at  the  pledgee's  sale.  See  also  Bron- 
son  V.  La  Crosse,  etc.  R.  R.,  2  Wall. 
283,  302  (1863),  clearly  sustaining 
the  stockholder's  right.  That  at  com- 
mon law  a  stockholder  cannot  defend, 
even  though  the  corporation  is  in  no 
position  to  do  so,  see  the  discussion 
in  Kelley  v.  Mississippi  Cent.  R.  R.,  1 
Fed.  Rep.  564  (1880).  See  Pittsburgh, 
etc.  R.  R.  r.  Rothschild,  4  Cent.  Rep. 
107  (Pa.  1886),  where  a  stockholder 
intervened  and  successfully  attacked 
a  mortgage.  A  stockholder  may  en- 
join a  proposed  ultra  vires  issue  of 
bonds.  Tajior  r.  Philadelphia,  etc. 
R.  R.,  7  Fed.  Rep.  386  (1881).  See 
chs.  XXXIX  and  XL,  supra,  where 
the  right  of  a  stockholder  to  attack 
fraudulent  or  ultra  vires  contracts  of 
the  company  is  fully  explained. 
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of  the  company  was  diverted.^  Stockliolders  will  be  allowed  to  inter- 
vene and  defend  wliere  a  default  has  been  allowed,  and  the  stock- 
holders allege  collusion  and  show  an  apparently  good  defense.^  A 
stockholder  may  enjoin  an  issue  of  bonds  or  cause  it  to  be  set  aside 
where  such  issue  is  fraudulent  or  beyond  the  powers  of  the  corpo- 
ration.^ 

Individual  stockholders  may  intervene  in  a  trustee's  foreclosure 
suit  and  attack  the  validity  of  certain  bonds  on  the  ground  that 
such  bonds  had  been  issued  for  construction  work  which  had  not 
been  finished,  and  had  subsequently  been  issued  in  payment  for 
services  by  officers,  the  mortgage  providing  that  bonds  should  be 
issued  only  for  construction  work,  and  the  bonds  not  being  in  bona 
fide  hands.*  A  stockholder  will  be  allowed  to  intervene  and  ob- 
ject to  a  reckless  sale  of  the  property  of  an  insolvent  corporation 
by  the  receiver  thereof,  where  the  corporation  itself  is  not  protect- 

1  Farmers'  L.  &  T,  Co.  v.  New  York,  other    stockholders    for    construction 

etc.   Ry.,   150  N.   Y.   410    (1896).     Al-  work    which    was    never    performed, 

though  a  foreclosure  of  a  railroad  is  But  bona  fide  holders  of  the  bonds  are 

brought    about   hy    another    railroad  protected.      State   v.    Brown,    64    Md. 

which  desires  and  thereby  obtains  the  199    (1885).     Where  bonds  have  been 

former  road  through  the   foreclosure  illegally   or   fraudulently    issued    and 

proceedings,   and   the   directors,   trus-  stockholders    may    object,    the    court 

tees  in  the  'trust  deed,  attorneys,  and  will  allow  those  bonds  which  are  in 

stockholders  of  the  two  companies  are  the  hands  of  the  guilty  parties  or  per- 

practically  the  same   in   interest,  yet  sons    taking    with   notice    to  .be    col- 

the  proceedings  will  not  be  set  aside  lected  only  for  such  amounts  as  were 


in  the  absence  of  actual  fraud.  Leav- 
enworth County  V.  Chicago,  etc.  R. 
R.,  25  Fed.  Rep.  219  (1885);  aff'd,  134 
U.  S.  688.  Where  the  officers  of  a 
corporation  fraudulently  cause  mort- 
gages on  its  property  to  be  foreclosed 


actually  received  therefrom  by  the 
corporation.  Bona  fi,de  holders  may 
collect  their  investment.  Thomas  v. 
Brownville,  etc.  R.  R.,  109  U.  S.  522 
(1883).  In  Graham  v.  Boston,  etc. 
R.  R.,  118  U.  S.  161    (1886),  a  stock- 


and  they  buy  it  in-  and  form  a  new  holder  filed  a  bill  to  set  aside  an  al- 
corporation  to  take  over  the  assets,  leged  invalid  mortgage.  A  stock- 
all  for  the  purpose  of  eliminating  holder  may  enjoin  the  issue  of  bonds 
preferred  stockholders  and  certain  by  way  of  a  dividend  to  the  stock- 
creditors  in  the  old  corporation,  a  pre-  holders  or  any  reduction  of  the  capital 
ferred  stockholder  may  hold  the  new  stock  in  violation  of  a  statute.     Merz 


corporation  liable  tor  the  value  of  an 
equal  amount  of  preferred  stock  in 
the  new  corporation,  including  divi- 
dends already  paid.  Sparrow  v.  Be- 
ment  &  Sons,  142  Mich.  441  (1905); 
s.  c.  146  Mich.  326 


V.  Interior,  etc.  Co.,  87  Hun,  430 
(1895).  A  stockholder  may  maintain 
a  suit  to  set  aside  a  decree  foreclos- 
ing a  vendor's  lien  where  service  of 
process  in  the  suit  was  fraudulently 
obtained  and  concealed.     Fox  v.  Rob- 


2  Guarantee,  etc.  Co.  v.  Duluth,  etc.    bins,  62  S.  W.  Rep.  815  (Tex.  1901). 
R    R.,  70  Fed.  Rep.  803   (1895).  4  Central   T.    Co.   v.   California,   etc. 

'sChs.  XXXIX,  XL,  and  §§659  and     R.  R.,  110  Fed.  Rep.  70   (1901);  afl'd, 
828,  svpra.    A  .stockholder  may  object    128  Fed.  Rep.  882. 
to   the   payment   of   bonds   issued   to 
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ing  the  interests  of   the  stockholder.^      Various   decisions   on  this 
subject  of  intervention  are  given  in  the  notes  below.^ 


1  State  V.  Holmes,  60  Neb.  39  (1900). 
A  foreclosure  sale  will  not  be  set  aside 
at  the  instance  of  minority  stockhold- 
ers on  the  ground  that  it  was  not 
sufficiently  advertised  and  that  the 
price  was  inadequate  and  that  it 
should  have  been  sold  in  a  different 
way,  where  the  majority  are  satisfied. 
Bond  V.  Gray  Imp.  Co.,  102  Md.  426 
(1906). 

2  A  stockholder  was  allowed  to  in- 
tervene and  attack  the  validity  of  cer- 
tain bonds  in  Farmers'  L.  &  T.  Co. 
V.  Toledo  etc.  Ry.  67  Fed.  Rep.  49 
(1895),  the  court  stating,  however, 
that  such  attack  must  be  made  at  the 
time  of  the  distribution  of  the  pro- 
ceeds and  not  in  opposition  to  the 
foreclosure.  Stockholders  and  bond- 
holders may  be  permitted  to  inter- 
vene in  a  foreclosure  suit.  Central 
Trust  Co.  V.  Washington,  etc.  R.  R., 
124  Fed.  Rep.  813  (1903).  Stockhold- 
ers intervening  and  contesting  the 
validity  of  a  mortgage  on  the  ground 
that  it  was  fraudulently  represented 
that  there  w'ould  be  no  mortgage, 
stand  upon  the  right  of  the  corpora- 
tion itself.  Heyman  v.  Swift,  91  N. 
Y.  App.  Div,  352  (1904).  Where  the 
receiver  does  not  oppose  the  foreclos- 
ure suit  the  court  will  not  stay  it  at 
the  instance  of  a  stockholder,  there 
being  no  question  as  to  the  default, 
even  though  the  stockholder  claims 
that  the  collection  of  unpaid  subscrip- 
tions would  avoid  the  necessity  of 
foreclosure.  Land  Title,  etc.  Co.  v. 
Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 
Where  a  stockholder  of  a  railroad 
which  has  been  foreclosed  and  re- 
organized attacks  the  foreclosure  on 
the  ground  of  fraud,  he  cannot  on 
appeal  change  his  complaint  and 
claim  that  inasmuch  as  the  plan  of 
reorganization  allowed  the  majority 
stockholders  to  come  in  on  a  more 
favorable  basis  than  the  minority,  he 
was  entitled  to  come  in  on  the  same 


terms  as  the  majority.    MacArdell  v. 
Olcott,    189    N.    Y.    368    (1907).      The 
dissenting  opinion  to  the  effect  that 
on  the  merits  the  majority  stockhold- 
ers should  have  allowed  the  minority 
stockholders  to  come  in  on  the  same 
basis   as   the    former   came    into    the 
reorganization  has  much  force.  Stock- 
holders are  not  generally  allowed  to 
intervene,  but  a  committee  represent- 
ing  them   usually  will  be.     Pennsyl- 
vania Steel  Co.  V.  New  York,  etc.  Ry., 
160   Fed.  Rep.  222    (1908).     Where  a 
corporation  is  defendant  and  is  repre- 
sented by  counsel  and  a  committee  of 
stockholders   is    also    represented,   an 
individual  stockholder  will  not  be  al- 
lowed to  intervene  and  be  represented. 
Thomasson  v.  Guaranty  T.  Co.,  159  Fed. 
Rep.  126   (1908).    A  stockholder  may 
intervene  in  a  foreclosure  suit  to  set 
up  the  defense  that  the  earnings  had 
been     diverted     for    the     purpose     of 
bringing  about  a  default  or  foreclos- 
ure.    Farmers'   L.  &  T,   Co.  v.  N.  Y. 
etc.  Ry.,   150  N.  Y.  410    (1896),  rev'g 
78    Hun,   213    (1894).     A   stockholder 
was  allowed  to  intervene  in  Mussina 
V.   Goldthwaite,    34   Tex.   125    (1870), 
and  to  prove  that  the  mortgage  bonds 
were   fraudulently   issued.     A    stock- 
holder  will   be   allowed   to   intervene 
and  defend  a  suit  pending  against  the 
corporation  on  a  note  where  he  alleges 
that  the  note  is  fraudulent,  and   the 
directors,  by  a  conspiracy,  do  not  in- 
tend  to   defend.     Majors  i\   Taussig, 
20  Colo.  44  (1894).    Stockholders  have 
a  right  to  intervene  in  a  foreclosure 
suit  and  set  up  defenses  against  an 
illegal   claim  where  by  a  fraud   and 
collusion  the  directors  fail  to  do  so; 
but  a  mere  allegation   by  the  stock- 
holders  that   the   bonds   were   issued 
at  a  large  discount  is  no  defence,  un- 
less it  is  shown  that  the  bonds  were 
sold    for   less   than   their   value,   and 
are  still   held  by  original   holders  or 
purchasers  with  notice.    Gundersot  .;. 
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A  stockholder's  remedy  during  the  pendency  of  the  foreclosure 


Illinois,  etc.  Bank,  199  111.  422  (1902). 
It  is  no  defense  to  a  foreclosure  that 
the  mortgagor  was  not  legally  organ- 
ized,  and  a  stockholder  will  not  be 
allowed   to  intervene  to  set  up  that 
defense.      Gunderson   v.    Illinois,    etc. 
Bank,   100   111.   App.   461    (1902).     In 
the  case  of  Drake  v.  New  York,  etc. 
Co.,   36   N.   Y.  App.  Div.   275    (1899), 
where  the  owner  of  ten   out  of  two 
thousand  shares  of  stock  attacked  a 
foreclosure  decree  on  the  ground   of 
fraud,  the  court  refused  to  grant  re- 
lief, the  purchaser  at  the  foreclosure 
sale  being  willing  to  pay  to  such  stock- 
holder  his   proportion    of   the   actual 
value  of  the  property  irrespective  of 
the  price  realized  at  the   foreclosure 
sale.    The  court  said  that  the  expense 
of  further  litigation  would  be  many 
times  the  actual  value  of  the  plain- 
tiff's   interest,    and    that    while    the 
plaintiff  in  a  court  of  law  would  be 
entitled   to   the   full   measure    of   his 
legal  rights,  yet  m  a  court  of  equity 
a  different  rule  prevails  and  he  may 
be  compelled   to   take  his   actual   in- 
terest.    See   also   §  735,   supra.     Con- 
cerning the  subject  of  interventions  in 
the  federal  courts,  see  an  article  in 
31   Am.   L.   Rev.   377    (1897).     Stock- 
holders may  intervene  in  the  foreclos- 
ure suit  to  set  up  defenses  which  the 
directors    have    refused    to    set    up. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
Ry.,  67  Fed.  Rep.  49   (1895).     Instead 
of    filing    an    original    bill,   a    stock- 
holder may  ask  to  be  allowed  to  come 
in  and  defend  a  suit  brought  against 
the  corporation  by  parties  in  collusion 
with  the  president,  no  defense  having 
been  made  by  the  corporation,  it  be- 
ing in  default.    Morrill  v.  Little  Falls 
Mfg.  Co.,  46  Minn.  260    (1891).     It  is 
discretionary    with    the    court    as    to 
whether   it  will   allow   a  stockholder 
to  intervene  in  a  litigation  in  which 
a  corporation  and  its  receiver  are  par- 
ties, even  though  the  receiver  refuses 
to  appeal.    Re  Fontana,  85  Hun,  219 
(1895).     A  stockholder   will   not   be 


allowed  to  intervene,  although  no  de- 
fense is  made  to  a  foreclosure,  the 
stockholder  not  alleging  any  facts 
which  prove  fraud  and  collusion,  and 
his  answer  not  being  sworn  to,  and 
many  of  the  allegations  a©  to  fraud 
being  contradicted  by  record  evidence. 
Stradley  v.  Pailthorp,  96  Mich.  287 
(1893). 

Even  though  the  corporate  property 
is   sold   on  an  execution  obtained  in 
a    suit    against   the   corporation,    yet 
the  stockholders  cannot  make  a  mo- 
tion in  such  suit  to  set  aside  the  sale, 
unless  it  is  made  to  appear  that  the 
corporate  officers  have  been   wilfully 
and   fraudulently   neglectful.      Home, 
etc.    Co.    r.    McKibben,    60    Kan.    387 
(1899).     A  stockholder  cannot  enjoin 
the  foreclosure  sale   two  years  after 
the  decree  of  sale  has  been  rendered, 
even   though   he   alleges   breaches  of 
trust  on  the   part  of  the  trustee,   it 
being   shown   in   opposition   that   the 
stockholders'   suit    may   continue    for 
several  years  and  that  the  mortgagor 
is  hopelessly  insolvent,  and  that  the 
breaches  of  trust  will  be  no  defense 
to  the  foreclosure  suit,  and  that  the 
bondholders      had      not     complained. 
Robinson  r.  Guaranty  T.  Co.,  51  N.  Y. 
App.   Div.   134    (1900).     Even   though 
one  railroad  company  owns  the  ma- 
jority of  the  stock  of  another  railroad 
company  and  purchases  the  property 
of    the    latter    at    a    foreclosure   sale 
thereof,   yet,   if  there  was   no   actual 
fraud,    the   minority   stockholders   of 
the    insolvent    company   cannot    com- 
plain,   especially   where   they    waited 
seventeen  months  and  allowed   large 
expenditures  to  be   made  in   reliance 
on  the  sale.     Rothchild   v.   Memphis, 
etc.  R.  R.,  113  Fed.  Rep.  476   (1902). 
A  stockholder  in  one  railroad  corpora- 
tion  cannot   maintain    a   suit  at   law 
against   another   railroad   corporation 
for  damages  to  his  shares  of  stock  on 
account  of  the  latter  railroad  corpora- 
tion owning  a  majority  of  the  stock 
of  the  former  and  so  managing  the 
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suit  is  in  that  suit  and  not  by  an  independent  suit.^      Although 


former  as  to  cause  a  mortgage  to 
be  foreclosed  resulting  in  a  purchase 
of  the  property  by  the  latter  railroad 
corporation.  Niles  r.  N.  Y.  etc.  R.  R., 
35  N.  Y.  Misc.  Rep.  69  (1901)  ;  aff'd, 
69  N.  Y.  App.  Div.  144.  Where  the 
,  plaintiff  stockholder  delays  unreason- 
ably in  trying  the  case,  the  court 
may  allow  another  stockholder,  who 
has  intervened  and  been  made  a 
party,  to  proceed  with  the  trial,  upon 
his  giving  a  bond  to  the  original 
plaintiff  to  secure  payment  to  him  of 
a  ratable  part  of  the  entire  expense 
of  the  suit,  whenever  that  should  be 
determined.  Manning  r.  Mercantile  T, 
Co.,  37  N.  Y.  Misc.  Rep.  215  (1902). 
Where  a  mortgage  is  connected  with 
a  lease  of  property  in  such  a  manner 
as  to  obligate  the  lessee  to  apply  the 
income  to  the  interest  and  a  sinking 
fund,  but  a  foreclosure  takes  place, 
the  lessee  cannot  stop  the  foreclosure, 
even  though  the  lessee  owns  all  the 
bonds,  inasmuch  as  the  stockholders 
of  the  mortgagor  company  have  an 
interest  in  the  suit.  A  stockholder 
will  not  be  allowed  to  intervene  so 
long  as  the  trustee  continues  to  prose- 
cute the  suit.  Phillips  v.  Southern, 
etc.  R.  R.,  110  Ky.  33  (1901).  Where 
the  bondholders  control  the  corpora- 
tion, a  stockholder  will  be  allowed  to 
intervene  in  a  foreclosure  suit  in  or- 
der to  set  up  the  defense  that  the 
bonds  are  not  a  valid  lien.  Henry  v. 
Travelers'  Ins.  Co.,  16  Colo.  179 
(1891).  Where  there  are  defenses  to 
the  bonds  and  the  officers  are  in  col- 
lusion with  the  foreclosing  trustee  and 
make  no  defense,  a  stockholder  may 
intervene,  but  not  unless  he  shows 
clearly  that  the  officers  are  not  mak- 
ing the  proper  defenses  and  refuse  to 
make  them.  Alexander  v.  Searcy,  81 
Ga.  536   (1889). 

A  majority  of  the  stockholders  can- 
not intervene  and  have  a  dismissal  of 
an  appeal  which  a  corporation  has 
taken.  Woodbury  v.  Nevada  Southern 
Ry.,   115    Cal.   85    (1896).     Where   a 


mortgage  is  being  foreclosed,  given 
by  the  corporation  in  settlement  of 
an  accounting,  a  stockholder  cannot 
re-open  the  accounting  unless  fraud 
and  collusion  are  shown.  Van  Kirk 
V.  Adler,  111  Ala.  104  (1896).  The 
court  will  not  allow  every  stockholder 
to  intervene  in  a  suit  by  a  creditor 
in  behalf  of  himself  and  all  other 
creditors  and  stockholders  for  a  re- 
ceiver. Fowler  v.  Jarvis,  etc.  Co.,  64 
Fed.  Rep.  279  (1894).  Bondholders 
or  stockholders  who  are  allowed  to 
intervene  will  not  be  allowed  to  in- 
tervene and  file  a  cross-bill  to  set 
aside  the  proceedings  or  interpose 
obstacles  to  the  suit.  They  may  in- 
tervene, however,  to  contest  the 
claims  of  creditors  or  show  that  the 
suit  is  collusive.  Forbes  v.  Memphis, 
etc.  R.  R.,  2  Woods,  323  (1872);  s.  c, 
9  Fed.  Cas.  408.  Where  a  corporate 
creditor  is  suing  the  corporation,  a 
stockholder  cannot  intervene  in  a  suit 
and  set  up  a  counter-claim  or  set-off 
due  from  such  corporate  creditor  to 
such  intervening  stockholder.  Gal- 
lagher r.  Germania  Brewing  Co.,  53 
Minn.  214  (1893).  Stockholders  can- 
not intervene  in  corporate  suits  ex- 
cept where  there  is  fraud  or  collu- 
sion. Heggie  v.  People's  Bldg.  etc. 
Assoc,  107  N.  C.  581  (1890).  Stock- 
holders are  not  allowed  to  intervene 
in  the  ordinary  suits  by  or  against 
the  company.  Gresham  v.  Island  City 
Sav.  Bank,  2  Tex.  Civ.  App.  52  (1893). 
Although  the  corporation  does  not  set 
up  the  statute  of  limitations  to  a  cred- 
itor's claim,  a  stockholder  cannot  in- 
tervene and  set  it  up.  Davis  r.  Gem- 
mell,  73  Md.  530  (1891).  A  stock- 
holder will  be  allowed  to  appear  and 
defend  in  behalf  of  the  cori>oration 
where  the  directors  fraudulently  re- 
fuse to  defend.  Kanawha,  etc.  Co.  r. 
BiUlard,  etc.  Co..  43  W.  Va.  721  (1897). 

1  Graham  r.  Boston,  etc.  R.  R.,  118 
U.  S.  161    (1886). 

"A  stockholder  of  a  corporation   is 
so  far  a  privy  to  a  judgment  against 
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there  are  decisions  that  after  decree  the  remedy  is  by  an  independent 
suit.^  Intervention  is  rarely  allowed  after  the  entry  of  a  final 
decree.-  xi  stockholder's  suit  to.  set  aside  a  foreclosure  on  the  ground 
of  fraud  is  a  continuation  of  the  main  suit  and  is  ancillary  thereto, 
so  far  as  the  jurisdiction  of  the  federal  court  is  concerned.^  In 
Pennsylvania  '^  and  New  Jersey  ^  it  has  been  doubted  whether  the 
stockholder  should  be  allowed  to  intervene  in  a  fraudulent  fore- 
closure suit,  the  court  saying  that  his  remedy  is  to  have  the  judg- 
ment set  aside  for  fraud.  In  ISTew  York,  by  statute,  the  courts  have 
power  to  allow  the  stockholder  to  come  in  as  a  party  defendant.^ 


the  corporation  that  he  cannot  attack 
the  Judgment  in  any  collateral  pro- 
ceeding." Nat.  Foundry,  etc.  Works 
V.  Oconto  Water  Co.,  68  Fed.  Rep.  1006 
(1895).  See  also  §209,  supra.  A 
judgment  that  the  after-acquired  prop- 
erty clause  applies  to  a  consolidated 
company  into  which  the  mortgagor  is 
merged  cannot  be  atacked  collaterally. 
The  remedy  of  a  stockholder  attack- 
ing the  judgment  is  to  intervene,  or 
after  judgment  to  vacate  it  and  be 
allowed  to  defend.  Drake  v.  New 
York,  etc.  Co.,  36  N.  Y.  App.  Div.  275 
(1899).    See  also  §  848b,  supra. 

1  In  Blackman  v.  Central  R.  R.  etc. 
Co.,  58  Ga.  189  (1877),  the  court  said: 
"That  the  action  is  groundless  and 
collusive,  and  that,  from  motives  of 
fraud  or  favor  on  the  part  of  the  ofli- 
cers,  the  corporation  fails  or  refuses 
to  defend,  will  make  no  difference. 
The  stockholders  may  protect  all  their 
rights  by  instituting  a  proper  action 
of  their  own."  In  Central  Trust  Co. 
V.  Wabash,  etc.  R.  R.,  23  Fed.  Rep. 
858  (1885),  the  application  of  a  stock- 
holder to  have  the  receiver  institute 
certain  suits  was  denied.  In  Forbes 
V.  Memphis,  etc.  Ry.,  2  Woods,  323 
(1872);  s.  c,  9  Fed.  Cas.  408,  the 
court  said:  "It  is  questionable 
whether,  in  any  case  where  a  suit 
is  properly  instituted  against  a  cor- 
poration, a  stockholder  of  that  cor- 
poration can,  even  on  a  suggestion  ef 
fraud  on  the  part  of  its  officers,  come 
in  by  way  of  intervention  as  party  to 
that  suit,  and  seek  to  defend  or  con- 


trol the  proceedings.  An  original  bill 
would  rather  seem  to  be  the  proper 
mode  of  proceeding.  .  .  .  It  is  in 
the  discretion  of  the  court  whether 
or  not  to  permit  a  stockholder  to  be- 
come a  party  defendant  in  any  case 
where  he  is  not  made  such  by  the 
bill."  Stockholders  in  one  of  three  con- 
solidating corporations  cannot  inter- 
vene in  a  mortgage  foreclosure  suit 
against  the  consolidated  company, 
there  being  no  allegation  of  fraud  or 
collusion.  Their  remedy  is  by  an 
independent  suit.  Central  Trust  Co. 
t'.  Marietta,  etc.  R.  R.,  48  Fed.  Rep. 
14  (1891).  A  stockholder  may  bring 
an  independent  suit  in  equity  to  set 
aside  a  fraudulent  decree  foreclosing 
a  mortgage,  the  complainant's  motion 
in  the  foreclosure  suit  itself  to  set 
aside  the  decree  having  been  defeated 
by  a  further  fraud,  and  a  delay  of 
three  years  is  not  a  bar  where  the 
complainant  lived  in  another  state  and 
had  no  notice  of  the  decree  or  of 
the  fraud.  The  directors  should  first 
be  requested  to  bring  such  suit.  Whit- 
ney V.  Hazzard,  18  S.  D.  490    (1904). 

2  United  States  v.  Northern,  etc. 
Co.,  128  Fed.  Rep.  808   (1904). 

3  Carey  v.  Houston,  etc.  Ry.,  161  U. 
S.  115    (1896). 

4  Gravenstine's  Appeal,  49  Pa.  St. 
310  (1865)  ;  Tazewell  County  v.  Farm- 
ers' L.  &  T.  Co.,  12  Fed.  Rep.  752 
(1882). 

5  Brown  v.  Vandyke,  8  N.  J.  Eq.  795 
(1853). 

(i  Code  Civ.  Proc,  §  452.    See  Ithaca 


2910 


CH.  XLIX.]  FORECLOSURE  OP   MORTGAGES.  [§   848i. 

A  stockholder  may  intervene  to  vacate  a  foreclosure  decree  entered 
on  consent  of  the  jjrcsidcnt  without  authority  where  there  is  no 
board  of  directors  to  defend.^  A  stockholder  cannot  file  a  bill  to 
enjoin  a  pending  suit  of  foreclosure  on  the  ground  that  the  bonds 
were  fraudulently  issued.  The  proper  remedy  is  for  the  corporation 
to  set  up  this  defense,  and  if  it  declines  to  set  it  up  then  the  stock- 
holder may  intervene."  From  a  decree  refusing  leave  to  a  preferred 
stockholder  to  intervene  and  become  a  party  to  a  foreclosure  suit 
no  appeal  lics.^  Stockholders  of  course  have  no  right  to  intervene  in 
the  ordinary  litigation  of  the  corporation,  where  no  collusion  or 
negligence  on  the  part  of  the  board  of  directors  is  shown."*  The 
motive  of  the  trustee  in  foreclosing  is  immaterial,  even  though  such 
motive  is  to  close  out  the  minority  stockholders.'^  Where  stock- 
holders seek  to  stop  a  foreclosure,  they  must  furnish  the  money  or 
point  out  a  reasonable  prospect  of  the  company's  resuming  business 
and  meeting  interest  charges.^ 

The  remedy  of  the  stockholders  is  not  necessarily  confined  to  inter- 
vention. Thus  where  the  directors  of  a  corporation  have  misappro- 
priated the  funds  of  the  company,  created  fraudulent  debts,  levied 
assessments  upon  the  stock,  caused  the  stock  to  be  forfeited  for 
non-payment,  and  judgment  to  be  entered  on  said  debts  and  the 
property  to  be  sold  out,  a  stockholder  may  file  a  bill  to  set  aside  all 
the  transactions  and  to  compel  the  directors  to  account  and  to  wind 
up  the  company."^  The  stockholders  may  sue  the  directors  for  gross 
mismanagement,  and  for  damages  where  fraudulent  mortgages  have 
been  placed  by  them  on  the  corporate  property.^ 

Another  remedy  of  the  stockholder  is  to  redeem  the  property  be- 
fore the  foreclosure  sale,  and  then  give  the  corporation  a  reason- 
able time  to  redeem  the  property  from  him  or  be  forever  barred 
from  its  rights  therein.^ 

Gas-Light   Co.   v.   Treman,   93   N.   Y.  5  Guardian,  etc.  Co.  v.  Wliite  Cliffs, 

660  (1883).  etc.  Co.,  109  Fed.  Rep.  523  (1901). 

1  Frederick  Milling  Co.  v.  Frederick,  c  Carey  v.  Houston,  etc.  Ry.,  45  Fed. 
etc.  Co.,  106  N.  W.  Rep.  298  (So.  Dak.  Rep.  438  (1891).  See  also  note  2,  p. 
1906).  2913,  and  note  6,  p.  2439. 

2  Waymire  v.  San  Francisco,  etc.  7  Jellenik  v.  Huron,  etc.  Co.,  177  U. 
Ry.,  112  Cal.  646   (1896).  S.  1    (1899).     A  stockholder  may  en- 

3  Toledo,  etc.  R.  R.  v.  Continental  join  the  treasurer  from  enforcing  a 
Trust  Co.,  95  Fed.  Rep.  497  (1899).  fraudulent  judgment  which  he  has  ob- 
An  order  denying  the  application  of  tained  against  a  corporation.  Cross 
a  stockholder  to  intervene  is  not  ap-  v.  Johnson,  20  Wash.  124  (1898). 
pealable.  Land  Title,  etc.  Co.  v.  As-  s  Landis  r.  Sea  Isle,  etc.  Co.,  53  N. 
phalt  Co.,  127  Fed.  Rep.  1  (1903).  J.  Eq.  654    (1895). 

4  See  §  750,  supra.  See  also  Dicker-  !>  Wright  r.  Oroville  Min.  Co..  40  Cal. 
man  v.  Northern  T.  Co.,  176  U.  S.  181,  20  (1870),  where  the  court,  on  the 
188  (1900),  citing  the  text  herein.  stockholder's    application,    fixed    the 
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A  stockholder  cannot  cause  a  foreclosure  suit  to  be  set  aside  on 
the  ground  of  corrupt  motives  of  the  directors  who  allowed  the  de- 
fault to  be  taken,  unless  he  can  show  collusion  between  tliem  and 
the  purchaser  at  the  foreclosure  sale.^  It  is  no  defense  to  foreclos- 
ure that  the  property — shares  of  stock — is  unduly  depressed  and 
will  soon  be  worth  more,  and  that  parties  in  interest  are  depress- 
ing it  in  order  to  buy  the  stock  for  a  rival  company.^  Where  the 
corporation  brings  a  suit  to  redeem  its  property  from  a  foreclosure 
sale,  a  stockholder  has  no  right  to  come  in  as  a  party  complainant.^ 

Where  a  corporation  has  a  leasehold  and  a  director  has  the  fee, 
and  the  board  of  directors,  at  the  instigation  of  such  director,  allow 
the  lease  to  be  forfeited  for  non-payment  of  rent,  the  company 
being  in  funds  to  pay  such  rent,  a  stockholder  may  set  aside  the 
forfeiture.'^ 

Where  the  directors  have  instituted  suits  against  the  company  for 
fictitious  claims,  and  have  directed  the  secretary  to  accept  service 
and  waive  notice  in  any  suit  by  creditors,  and  have  speculated  with 
the  company's  property  and  refused  to  carry  on  the  business,  a  stock- 
holder may  obtain  an  injunction  against  the  suits  and  may  have 
relief  against  the  directors.^ 

In  England  it  is  held  that  although  none  of  the  stockholders 
and  creditors  of  a  company,  which  is  in  difficulties,  object  to  a  new 
issue  of  bonds  and  stock  for  contract  work,  a  part  of  the  bonds 
and  stock  being  then  given  to  the  stockholders  and  bondholders  as 
a  bonus,  yet  where  the  intention  is  to  have  outside  people  invest 
in  the  bonds  and  stock  of  the  company  the  scheme  is  illegal,  and 
innocent  purchasers  of  stock  may  hold  the  directors  who  did  the 
act  liable  for  the  stock  and  bonds  thus  given  as  a  bonus,^  Such  a 
purchaser's  remedy,  however,  is  not  to  have  the  whole  issue  set 
aside  as  illegal.' 

§  848.    (7)  The  purchaser  at  a  foreclosure  sale  cannot  attack  the 

time    within    which    the    corporation  an  ordinary  cause  of  action  has  been 

must  redeem,  if  at  all.  entered  against  the  corporation  it  may 

1  Harpending  v.  Munson,   91   N.  Y.  be  set  aside.     Whittlesey  v.  Delaney, 

650   (1883).     The  motive  of  the  trus-  73  N.  Y.  571  (1878). 

tee  in  foreclosing  is  immaterial,  even  4  Hannerty  v.  Standard  Theatre  Co., 

though    such   motive   is   to   close   out  109  Mo.  297  (1892). 

the  minority  stockholders.     Guardian,  5  Birmingham,  etc.  Co.  i\  Mutual  L. 

etc.  Co.  V.  White  Cliffs,  etc.  Co.,  109  &  T.  Co.,  96  Ala.  364  (1892). 

Fed.  Rep.  523  (1901).  c  London  Trust  Co.  v.  Mackenzie,  68 

2Toler  V.   East  Tenn.    etc.   Ry.,   67  L.  T.  Rep.  380    (1893).     Cf.  §§46-48, 

Fed.  Rep.  168   (1894).  supra. 

3  Kennebec,  etc.  R.  R.  r.  Portland,  7  Church  v.  Citizens'   Street  R.  R., 

etc.  R.  R.,  54  Me.  173  (1866);  s.  c,  59  78  Fed.  Rep.  526    (1897). 
Me.   9.     If  a  collusive  judgment  for 
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validity  of  the  mortgage  wliicli  has  been  foreclosed,  nor  the  bonds 
secured  thereby,  and  it  is  doubtful  whether  he  will  even  be  allowed 
to  question  the  validity  of  prior  mortgages  on  the  property.^ 

§  848.  (A;)  There  are  some  very  important  incidental  principles  of 
law  which  bear  upon  this  subject  and  which  apply  equally  to  several 
of  the  classes  of  claimants  referred  to  above. 

Thus  it  is  a  settled  principle  of  law  that  a  foreclosure  will  not  be 
set  aside,  even  for  fraud,  unless  the  complaining  party  shows  that 
the  relief  will  be  of  some  benefit  to  him. 

If  it  appears  that  the  legitimate  mortgage  debt  is  more  than  the 
value  of  the  property  the  court  will  not  set  the  sale  aside  merely  to 
satisfy  an  abstract  principle  of  law.^ 


1  A   purchaser  of   real   estate  at   a  mond  Light,   etc.   Co.,   6   N.   Y.   App. 

judicial  sale,  who  is  neither  a  stock-  Div.  187   (1896).     A  purchaser  at  the 

holder   nor  creditor,  cannot  question  foreclosure  sale  may  contest  the  valid- 

a  corporate  mortgage  on  the  property  ity  of  a  prior  mortgage.     Hackensack 

where  he  had  notice  thereof  and  there  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 

was  no  fraud.     Darst  v.  Gale,  83  111.  (1883). 

136    (1876).     Where  under  the   New  2  The  supreme  court  of  the  United 
Jersey  statute  the  court  orders  corpo-  States,  in  Foster  v.  Mansfield,  etc.  R. 
rate  property  to  be  sold  free  and  clear  R.,  146  U.  S.  88  (1892),  held  that  "the 
of  liens  excepting  the  first  mortgage,  court  would  not  interfere  to  set  aside 
the  purchaser  cannot  set  up  that  the  a  foreclosure  on  the  ground  of  fraud 
bonds  secured  by  the  first  mortgage  where  the  plaintiff  does  not  show  at 
should  not  be  enforced  for  their  full  least  a  probability  of  personal  advan- 
amount  because  they  were  sold  at  less  tage  to  himself  by  its  being  done.  The 
than  par.     Camden,  etc.   Co.   v.  Citi-  court  said:   "A  court  of  equity  is  not 
zens',  etc.   Co.,   65  Atl.  Rep.  980    (N.  called   upon   to  do  a  vain  thing.     It 
J.  1907).    A  reorganized  company  may  will    not   entertain    a   bill    simply   to 
be  charged   with   notice  of  the   reor-  vindicate  an  abstract  principle  of  jus- 
ganization    agreement,    and    may    be  tice  or  to  compel   the  defendants  to 
estopped  from  complaining  that  apart  buy  their  peace;  and  if  it  appear  that 
of    the   securities   issued    by   the    old  the  parties  really  in  interest  are  con- 
corporation   were  overissues.     David-  tent   that   the   decree   shall   stand,   it 
son  V.  Mexican  Nat.  R.  R.,  11  N.  Y.  should   not  be  set  aside  at   the  suit 
App.   Div.   28    (1896).     When  a  fore-  of  one  who  could  not  possibly  obtain 
closure  sale  is  subject  to  chattel  mort-  a  benefit  from  such  action."    To  same 
gages,  and  the  sale  is  confirmed,  the  effect,  Carey  r.  Houston,  etc.  Ry.,  52 
purchaser  cannot  attack  such  chattel  Fed.    Rep.    671    (1S92);    Aron    r.    De 
mortgages    on    the    ground    that    the  Castro,   13   N.   Y.   Supp.   372    (1891); 
mortgagor  was  insolvent  at  the  time,  aff'd,  131  N.  Y.  648.     See  also  §  735, 
Richards  v.   Halliday,   112  Fed.  Rep.  supra.     Cf.  Harlow  r.  La  Brum,   151 
86  (1901).    Where  subsequently  to  the  N.  Y.  278  (1897).    A  stockholder  will 
foreclosure   decree,   the  equity  of  re-  not    be    allowed    to    intervene    three 
demption    is    sold,    the   purchaser   at  years   after   judgment    of   foreclosure 
such    sale   need   not  be  brought   into  has    been    rendered    where    it    is    ad- 
the  foreclosure  suit,  and  will  not  be  raitted  that  the  property  is  not  worth 
allowed  to  intervene.     Beebe  v.  Rich-  the    amount    due    on    the    mortgage. 
(183)                                           2913 
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Creditors  ivbo  become  such  after  the  bonds  were  issued  cannot 
attack  the  validity  of  the  bonds  on  the  ground  that  they  were  issued 
for  less  than  their  real  value,  together  with  a  large  amount  of 
stock.-^ 

Central,  etc.  Co.  v.  Peoria,  etc.  Ry.,  affected  by  admitting  the  new  party  to 
104  Fed.  Rep.  418  (1900).  A  pur-  assert  his  claims  and  have  them  liti- 
chase  by  the  trustee  himself  at  the  gated  at  that  stage  of  the  case.  The 
sale  is  voidable  and  not  void,  and  question  for  the  court  will  be  whether 
where  the  purchaser  is  a  corporation  the  petitioner  has  slept  upon  his 
in  which  the  trustee  is  a  director,  rights  and  unreasonably  delayed  his 
the  sale  will  not  be  disturbed  if  the  application.  Another  will  be  whether 
price  paid  was  a  fair  one,  even  though  it  will  be  more  convenient  that  he 
the  sale  was  under  the  power  of  sale  litigate  his  rights  upon  an  independ- 
without  a  foreclosure,  and  even  though  ent  bill.  And  the  court  must  nec- 
the  purchaser  was  a  creditor  secured  essariiy,  before  granting  leave,  deter- 
by  the  mortgage.  Moreover,  in  order  mine  whether  there  is  any  reasonable 
to  set  aside  such  a  claim  some  injury  ground  for  believing  that  the  peti- 
to  the  mortgagor  must  be  shown.  Cop-  tioner  has  any  substantial  interest  to 
sey  V.  Sacramento  Bank,  133  Cal.  659,  be  protected — not,  indeed,  conclusively 
663  (1901).  In  the  case  of  Drake  v.  whether  such  interest  exists,  but  pro 
New  York,  etc.  Co.,  36  N.  Y.  App.  hac  vice,  whether  there  is  sufficient 
Div.  275  (1899),  where  the  owner  of  indication  of  it  to  justify  the  inter- 
ten  out  of  two  thousand  shares  of  vention."  Buel  v.  Farmers'  L.  &  T. 
stock  attacked  a  foreclosure  decree  on  Co.,  104  Fed.  Rep.  839  (1900).  A 
the  ground  of  fraud,  the  court  refused  bondholder  cannot  intervene  three 
to  grant  relief,  the  purchaser  at  the  years  after  decree  of  foreclosure  in 
foreclosure  sale  being  willing  to  pay  which  he  took  an  active  part,  even 
to  such  stockholder  his  proportion  of  though  he  alleges  fraud,  where  he 
the  actual  value  of  the  property,  ir-  fails  to  allege  that  the  property  was 
respective  of  the  price  realized  at  the  sold  for  less  than  its  full  value  or 
foreclosure  sale.  The  court  said  that  would  have  sold  for  more  if  the  fraud 
the  expense  of  further  litigation  had  not  existed.  Central,  etc.  Co.  v. 
would  be  many  times  the  actual  value  Peoria,  etc.  Ry.,  104  Fed.  Rep.  418 
of  the  plaintiff's  interest,  and  that  (1900).  "Fraud  without  damage  or 
while  the  plaintiff  in  a  court  of  law  damage  without  fraud  gives  no  cause 
would  be  entitled  to  the  full  measure  of  action."  Stratton's  Independence 
of  his  legal  rights,  yet  in  a  court  of  v.  Dines,  135  Fed.  Rep.  449,  458 
equity   a   different   rule  prevails   and  (1905). 

he    may    be    compelled    to    take    his  i  Continental  T.  Co.  v.  Toledo,  etc. 

actual  interest.  R.  R.,  82  Fed.  Rep.  642   (1897);   Cen- 

"It  seems  to  be  quite  well   settled  tral  T.  Co.  v.  Columbus,  etc.  Ry.,  87 

that  the  granting  leave  to  intervene  Fed.    Rep.    815,    828    (1898);    Coe    v. 

in  a  case  in  which  the  petitioner  is  East,  etc.  Ry.,  52  Fed.  Rep.  531,  534 

not   a   party    is    a   matter    addressed  (1892);  aff'd  sub  nom.  Grant  r.  East, 

to  the  discretion  of  the  court,  to  be  etc.    Ry.,    54    Fed.    Rep.    569    (1893); 

exercised  upon  consideration  of  all  the  Central  T.  Co.  v.  Worcester,  etc.  Co., 

circumstances    of    the    case.      Among  110  Fed.  Rep.  491    (1901);    Hamilton 

other  things  the  court  will  regard  the  v.  Menominee,  etc.  Co ,   106  Wis.  352 

seasonableness  of  the  application,  and  (1900). 

the  extent  to  which  those  already  par-  In  the  case  of  First  National  Bank, 

ties  to  the  suit  may   be  injuriously  etc.  v.  Winchester,  119  Ala.  168  (1898), 
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A  debt  contracted  in  excess  of  the  statutory  limit  cannot  be  at- 
tacked by  subsequent  creditors.^ 

Thus,  a  purchaser  of  bonds,  who  purchases  with  notice  that  an 
alleged  covenant  in  the  mortgage  securing  the  bonds  to  devote  the 
proceeds  of  the  bonds  to  the  improvement  of  the  property,  has  been 
broken,  cannot  complain  of  such  breach  of  covenant,  even  though 
the  entire  proceeds  of  the  bonds  were,  through  the  medium  of  sales 
of  property,  diverted  to  the  personal  benefit  of  stockholders.^ 

A  decree  invalidating  the  sale  does  so  only  as  to  complaining 


where  a  private  corporation  had  but 
four  stockholders,  and  two  of  them 
bought  the  stock  of  the  other  two  and 
paid  therefor  by  notes  signed  by  them 
and  the  corporation  and  secured  by 
mortgage  on  the  corporate  property, 
the  court  held  that  the  note  was  not 
enforceable  against  the  corporation, 
but  held  that  the  mortgage  was  legal 
as  against  subsequent  creditors,  mort- 
gagees, and  purchasers  from  the  cor- 
poration, who  took  with  notice  of  the 
facts.  Approving  Swift  r.  Smith,  65 
Md.  428  (1886).  See  also  §46,  supra, 
and  §  692,  in^ra. 

"A  subsequent  creditor  of  the  cor- 
poration has  no  right  to  complain  of 
a  fraud  upon  his  debtor  which  the 
debtor  has  waived  or  refuses  to  liti- 
gate," and  hence  creditors  of  an  in- 
solvent railroad  corporation  cannot 
attack  the  validity  of  an  alleged  issue 
of  stock  and  bonds  for  less  than  their 
par  value  in  payment  for  construction 
work.  Creditors  of  an  insolvent  rail- 
road corporation  who  become  credit- 
ors after  the  mortgage  bonds  have 
been  issued  cannot  attack  such  bonds 
as  having  been  issued  in  violation  of 
the  statute  prohibiting  the  issue  of 
bonds  to  directors  at  less  than  the  par 
value  thereof.  Toledo,  etc.  R.  R.  v. 
Continental  Trust  Co.,  95  Fed.  Rep. 
497  (1899). 

1  Beach  v.  Wakefield,  107  Iowa,  567 
(1898).  The  fact  that  a  mortgage  and 
the  bonds  secured  thereby  are  for  a 
larger  amount  than  authorized  by  the 
Btocknoiders   does  not   enable  a  sub- 


sequent creditor  to  attack  such  mort- 
gage. Anderson  v.  Bullock,  etc.  Bank, 
122  Ala.  275  (1899).  Subsequent  cred- 
itors cannot  complain  that  a  corpora- 
tion'has  incurred  debts  in  excess  of 
the  amount  allowed  by  its  charter. 
The  state  alone  can  complain.  Cen- 
tral Trust  Co.  V.  Columbus,  etc.  Ry., 
87  Fed.  Rep.  815  (1898),  holding  also 
that  under  the  Ohio  statute  giving  a 
corporation  power  to  issue  bonds  and 
secure  them  by  mortgage  not  exceed- 
ing the  amount  of  its  capital  stock, 
an  excessive  debt  is  not  void  as  to  a 
subsequent  mortgagee  with  notice. 
Debts  in  excess  of  the  charter  amount 
are  void  as  to  subsequent  creditors 
without  notice,  and  the  recording  of  a 
mortgage  securing  the  same  is  not 
such  notice.  Bell,  etc.  Co.  v.  Ken- 
tucky, etc.  Co.,  106  Ky.  7   (1899). 

2Belden  v.  Burke,  147  N.  Y.  542 
(1885).  The  court  said  that  neither 
on  the  ground  of  a  breach  of  covenant 
— the  covenant  being  a  covenant  of 
the  corporation  only — nor  on  the 
ground  of  fraud  could  the  action  be 
maintained.  The  court  referred  to 
the  fact  that  the  plaintiff  had  not 
paid  more  for  his  bonds  than  they 
actually  were  worth,  the  interest 
having  been  promptly  paid,  and  the 
bonds  having  appreciated  in  market 
value.  If  the  bondholder  charges 
fraud  he  cannot  obtain  relief  on  other 
grounds,  the  charge  of  fraud  not  being 
substantiated.  Spies  r.  Chicago,  etc. 
R.  R.,  40  Fed.  Rep.  34  (1889). 
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judgment  creditors,  and  not  as  to  other  creditors  or  bondholders  or 
the  company  itself.^ 

Where  a  suit  is  brought  by  creditors  to  invalidate  mortgage  bonds 
and  such  suit  fails,  but  an  appeal  is  taken  by  a  part  of  such  creditors 
and  the  decision  reversed,  only  those  creditors  who  appealed  are 
entitled  to  have  their  claims  paid  in  priority  to  the  bonds.^ 

In  a  creditor's  suit  attacking  a  mortgage,  the  suit  being  for  him- 
self and  other  creditors,  there  being  no  fund  to  pay  the  expense  of 
litigation,  the  court  may  require  parties  coming  in  to  contribute 
towards  such  expense  or  else  be  excluded  from  the  suit.^ 

A  debenture-holder  who  brings  suit  in  behalf  of  himself  and 
other  debenture-holders  for  a  receiver  may  discontinue  at  his  pleas- 
ure even  after  a  decree  and  the  appointment  of  a  receiver,  no  other 
debenture-holder  having  come  into  the  case,  such  decree  being  dif- 
ferent from  an  administration  decree  which  directs  inquiries  as  to 


1  Barnes  v.  Chicago,  etc.  R.  R.,  122 
U.  S.  1  (1887);  aff'g  8  Biss.  514 
(1879),  and  2  Fed.  Cas.  862.  Al- 
though, after  foreclosure  and  purchase 
by  the  trustee  and  reorganization,  the 
foreclosure  is  declared  fraudulent  and 
void  at  the  instance  of  judgment  cred- 
itors, yet  it  is  valid  except  as  to  those 
judgment  creditors  who  attacked  it, 
and  hence  a  new  foreclosure  need  not 
be  had.  Milwaukee,  etc.  R.  R.  v.  Sout- 
ter,  13  Wall.  517  (1871).  "If  one  cred- 
itor objects  to  the  claim  of  another 
creditor,  and  succeeds  in  showing  it  to 
be  invalid,  such  claim  does  not  stand 
good  as  against  other  creditors  who 
interpose  no  objection  to  it.  The 
opposition  of  one  inures  to  the  benefit 
of  all."  Duncan  r.  Mobile,  etc.  R.  R., 
3  Woods,  567  (1877);  s.  c,  8  Fed. 
Cas.  19;  aff'd,  96  U.  S.  659.  Where  a 
corporation  owns  all  of  its  bonds 
excepting  a  few  held  by  one  holder, 
Buch  bonds  being  secured  by  a  pledge 
of  securities,  and  requests  the  trustee 
holding  the  securities  to  sell  the  same, 
which  the  trustee  does  at  an  insuflS- 
cient  price,  the  corporation  itself 
being  the  buyer,  and  the  single  out- 
side holder  of  bonds  not  being  notified 
in  time  to  protect  his  interests,  he 
may  either  follow  his  securities  or 
may  hold  the  trustee  liable.  And  even 
though  he  accepted  a  small  sum   in 


settlement  from  the  trustee,  yet  if 
that  settlement  was  caused  by  mis- 
representations as  to  the  value  of  the 
securities,  he  is  not  bound  by  them. 
Other  holders  of  the  bonds  who  have 
turned  them  in  to  the  corporation  on 
an  agreement  to  take  an  exchange  of 
new  bonds  secured  by  the  same 
securities  will  also  be  allowed  to  par- 
ticipate the  same  as  the  bondholder 
who  did  not  turn  in  his  bonds.  An- 
thony V.  Campbell,  112  Fed.  Rep.  212 
(1901).  A  judgment  creditor  who 
causes  fraudulent  preferences  by  an 
insolvent  corporation  to  be  set  aside 
does  not  thereby  himself  obtain  a 
preference  over  other  creditors  who 
did  not  institute  proceedings.  Lodi, 
etc.  Co.  V.  National,  etc,  Co.,  41  N.  Y. 
App.  Div.  535  (1899).  See  also  §§  735, 
830,  supra,  and  note  6,  p.  2838,  supra. 

2  Manhattan  Trust  Co.  v.  Seattle, 
etc.  Co.,  19  Wash.  493  (1898).  Even 
though  interest  on  preferred  claims  is 
allowed  improperly  by  the  referee  and 
is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  excep- 
tions and  prosecuted  the  appeal,  the 
creditors  not  appealing  are  not  en- 
titled to  the  benefits  of  the  appeal. 
People,  etc.  v.  American,  etc.  Co.,  70  N. 
Y.  App.  Div.  579  (1902);  aff'd,  172 
N.  Y.  371. 

3  Chick   V.    Northwestern,   etc.    Co., 
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debts  and  also  directs  that  the  assets  be  applied  "in  due  course  of 
administration."  ^ 

The  invalidity  of  a  part  of  the  bonds  which  are  secured  by  the 
mortgage  does  not  invalidate  the  mortgage  as  a  security  for  the 
remaining  bonds.^ 

Even  if  the  bonds,  and  hence  the  mortgage,  are  held  to  be  in- 
valid, the  court  may  retain  jurisdiction  in  order  to  distribute  the 
property.^ 

Under  the  civil  law,  even  though  the  sale  is  set  aside  for  fraud,  yet 
the  purchaser  is  entitled  to  reimbursement  for  improvements  made 
by  him.* 

All  stockliolders  who  have  assented  to  an  issue  of  bonds,  and  all 
transferees  of  their  stock,  are  estopped  from  objecting  to  the  bonds.^ 


118  Fed.   Rep.   933    (1895).     See  also 
§  748,  supra. 

1  Re  Alpha  Co.  Ltd.,  87  L.  T.  Rep. 
646  (1903).    See  also  §  748,  supra. 

2  Graham  v.  Boston,  etc.  R.  R.,  118 
U.  S.  161  (1886).  The  invalidity  of 
some  of  the  bonds  cannot  affect  the 
validity  of  the  mortgage  or  of  the  pro- 
ceedings for  foreclosure.  Drake  v. 
New  York,  etc.  Co.,  36  N.  Y.  App. 
Div.  275  (1899).  Where  the  fore- 
closure of  a  mortgage  is  contested 
on  the  ground  that  bonds  and  stock 
were  issued  largely  in  excess  of  the 
value  of  the  property,  and  on  the 
ground  that  the  parties  who  turned  in 
their  property  for  stock  were  de- 
frauded by  the  promoters,  the  court 
said  in  regard  to  the  bonds:  "We 
are  clearly  of  opinion  that  so  far 
as  they  were  purchased  for  a  valuable 
consideration  by  innocent  holders, 
they  are  not  subject  to  the  set-off 
claimed.  The  question  whether,  so  far 
as  they  are  held  by  parties  cognizant 
of  the  alleged  fraud,  ihey  are  subject 
to  a  set-off,  is  not  one  which  properly 
arises  in  this  case,  where  the  bonds 
must  be  treated  as  an  entirety,  but 
is  a  defense  applicable  to  each  in- 
dividual bondholder."  Dickerman  v. 
Northern  T.  Co..  176  U.  S.  181,  206 
(1900). 

3  Although  the  bonds  are  held  to  be 
invalid,  yet  the  foreclosure  suit  being 
started,  and  receiver's  certificates  be- 


ing out,  and  all  property  in  the  re- 
ceiver's hands,  the  court  will  sell  and 
administer  the  property,  all  parties 
consenting.  The  phrase  all  property 
"intended  to  be  used,"  in  the  mort- 
gage, covers  material  for  construction, 
such  as  rails,  etc.  If  the  receiver 
has  notes  belonging  to  the  company 
the  court  will  administer  them  also. 
Farmers'  L.  &  T.  Co.  r.  San  Diego  St. 
Car  Co.,  49  Fed.  Rep.  188  (1892).  See 
also  §  877,  infra.  A  foreclosure  sale 
based  on  fraudulently-issued  bonds 
may  be  set  aside  as  against  purchas- 
ers with  notice,  and  such  purchasers 
held  liable  for  the  real  value  of  the 
road.  Drury  v.  Cross,  7  Wall.  299 
(1868). 

■i  Jackson  v.  Ludeling,  99  U.  S.  513 
(1878). 

5  See  ch.  XLIV  and  §§730,  735, 
supra.  See  also  cases  cited  in  §  40, 
supra.  Even  though  bonds  and  stock 
are  issued  for  the  construction  of  a 
road,  the  face  value  of  which  is  twice 
the  cost  of  the  road,  j'-et  if  all  the 
stockholders  consented  and  none  of 
the  creditors  then  existing  are  in- 
jured, transferees  of  such  stock  cannot 
complain  on  the  foreclosure  of  the 
mortgage  securing  the  bonds.  Wells 
V.  Northern  T.  Co.,  195  111.  288  (1902). 

A  subsequent  purchaser  of  the  stock 
cannot  complain  where  the  stock 
which  he  holds  has  ratified  the 
transaction.       Many     cases     in     the 
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This  is  now  an  establislied  principle  of  law  and  applies  equally  to 
issues  of  bonds  as  well  as  issues  of  stock. 


sections  cited  above  expressly  state 
this  to  be  the  law,  and  there  are 
other  decisions  to  the  same  effect. 
In  Re  Syracuse,  etc.  R.  R.,  91  N.  Y.  1 
(1883),  the  court  said  of  the  plaintiff 
stockholder  who  had  purchased  his 
stock  after  the  transaction:  "He  was 
not  a  stockholder  or  an  elector,  and 
if  it  be  claimed  that  he  represents 
those  from  whom  he  acquired  his  cer- 
tificate of  stock,  the  answer  is  that 
they  are  the  very  parties  who  commit- 
ted the  wrong  which  the  court  was 
asked  to  redress."  Where  $59,000  of 
stock  and  $20,000  of  bonds  are  issued 
for  a  gas  plant  worth  $34,000  besides 
the  franchise,  a  judgment  creditor  can- 
not hold  the  stockholders  liable  on 
the  stock  where  he  himself  is  a  stock- 
holder and  no  charge  of  fraud  is  made, 
Woolfolk  V.  January,  131  Mo.  620 
(1895).  A  stockholder  cannot  file  a 
bill  to  enjoin  a  pending  suit  of  fore- 
closure on  the  ground  that  the  bonds 
were  fraudulently  issued.  The  proper 
remedy  is  for  the  corporation  to  set 
up  this  defense,  and  if  it  declines  to 
set  it  up,  then  the  stockholder  may 
intervene.  Waymire  v.  San  Francisco, 
etc.  Ry.,  112  Cal.  646  (1896).  A  per- 
son who  buys  mortgage  bonds  with 
stock  as  a  bonus  from  a  party  to 
whom  the  stock  and  bonds  were 
originally  issued  cannot  be  held  lia- 
ble on  the  stock  at  the  instance  of 
other  stockholders,  who  did  not  object 
at  the  time  of  the  issue,  and  who  now 
come  into  the  foreclosure  suit  and 
attempt  to  defeat  the  bonds  on  the 
ground  that  the  amount  due  thereon 
is  not  more  than  the  unpaid  par  value 
of  the  stock,  the  bonds  and  stock  hav- 
ing originally  been  issued  in  payment 
for  property.  Northern  Trust  Co.  v. 
Columbia,  etc.  Co.,  75  Fed.  Rep.  936 
(1896) ;  aff'd,  80  Fed.  Rep.  450  (1897). 
In  Stewart  v.  St.  Louis,  etc.  R.  R.,  41 
Fed.  Rep.  736  (1887),  where  a  rail- 
road road-bed  worth  $2,000  was  turned 


in  to  a  corporation  for  $200,000  of  its 
notes  and  $3,600,000  of  its  stock,  the 
court  held  that  the  notes  were  good 
and  could  be  collected.  The  court 
said:  "It  does  not  appear  in  this  case 
that  there  was  any  deception  or  fraud 
practiced  by  the  parties.  The  prop- 
erty was  open  to  inspection,  and  the 
approximate  cost  of  constructing  it 
was  easily  obtainable.  Its  value  to 
the  company  for  the  purpose  desired 
was  not  difficult  to  ascertain.  I  find 
no  evidence  of  any  representations 
as  to  its  value  or  cost  or  purchase 
price  made  by  the  parties  selling;  but 
there  is  record  evidence  that  the  board 
of  directors,  several  months  after  the 
sale  and  with  full  knowledge  of  the 
transaction,  formally  approved  and 
ratified  it,  and  not  only  that,  but  sub- 
sequently, at  a  meeting  of  all  the 
stockholders,  the  transaction  was 
again  ratified.  Now,  who  was  de- 
frauded or  deceived?  All  parties — 
directors  and  stockholders' — assented 
to  it;  and,  surely,  subsequent  purchas- 
ers of  stock,  or  the  corporation  itself, 
cannot  now  object  to  it.  It  is  true 
the  vendors  got  a  very  large  advance 
on  the  price  they  paid,  but  that  is  not 
alone  the  test  by  which  the  hona  fides 
of  the  transaction  is  to  be  tried.  To 
them  as  individuals  the  property  was 
of  little  or  no  value.  To  the  railroad 
company  it  could  be  made  worth  the 
price  paid  for  it;  and  the  vendors  bent 
every  energy  to  make  the  property 
useful  to  the  company  and  to  make 
the  enterprise  successful,  for  their 
chances  of  making  money  or  any  other 
value  for  the  property  depended  very 
largely  on  the  result.  As  before  re- 
marked, parties  taking  stock  after- 
wards in  the  company  cannot  com- 
plain of  the  purchase.  The  records  of 
the  company  showed  the  transaction. 
It  was  not  kept  a  secret.  There  was 
no  law  compelling  any  person  or 
municipality  to  take  stock  in  the  com- 
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Delay  in  intervening  or  in  beginning  suit  to  set  aside  a  foreclos- 
ure on  the  ground  of  irregularity  or  fraud  is  a  bar  to  any  relief.^ 


pany  unless  they  voluntarily  chose  to 
do  so;  and  if  they  were  deceived  by 
misrepresentations  of  the  officers, 
their  cause  of  action  rests  on  that  de- 
ception and  not  on  an  attack  on  the 
original  contract  of  purchase."  A 
purchaser  of  stoclc  that  has  voted  for 
an  issue  of  "watered"  bonds  and  stock 
is  estopped  from  complaining,  even 
though  the  issue  was  prohibited  by 
the  constitution  of  the  state — Penn- 
sylvania. Wood  r.  Corry,  etc.  Co.,  44 
Fed.  Rep.  146  (1890).  Although  the 
bonds  are  sold  at  sixty-five  to  seventy 
cents  on  the  dollar,  and  the  purchaser 
holds  a  majority  of  the  stock  of  the 
company  and  controls  it,  j'et  the  bonds 
cannot  be  attacked  by  a  stockholder 
who  has  acquiesced  in  their  issue  for 
eleven  years.  Alexander  v.  Searcy  81 
Ga.  536  (1889).  A  purchaser  of  stock 
issued  to  a  contractor  for  work  can- 
not attack  the  issue  on  the  ground 
that  it  was  watered  stock,  even  though 
the  contractors  immediately  sell  a 
part  of  the  stock  and  bonds  at  the 
rate  of  ninety  cents  on  the  dollar  for 
the  bonds  with  nearly  an  equal 
amount  of  stock  thrown  in.  Drake 
t'.  New  York,  etc.  Co.,  26  N.  Y.  App. 
Div.  499  (1898).  See  also  Central  T. 
Co.  V.  Columbus,  etc.  Ry.,  87  Fed. 
Rep.  815  (1898).  A  person  who  buys 
mortgage  bonds  with  stock  as  a  bonus 
from  a  party  to  whom  the  stock  and 
bonds  were  originally  issued  cannot 
be  held  liable  on  the  s*ock  at  the  in- 
stance of  other  stockholders  who  did 
not  object  at  the  time  of  the  issue, 
and  who  now  come  into  the  foreclos- 
ure suit  and  attempt  to  defeat  bonds 
on  the  ground  that  the  amount  due 
thereon  is  not  more  than  the  unpaid 
par  value  of  the  stock,  the  bonds  and 
stock  having  originally  been  issued 
in  payment  for  property.  Northern 
Trust  Co.  V.  Columbia,  etc.  Co.,  75  Fed. 
Rep.  936  (1896);  afl5rmed,  80  Fed. 
Rep.  450,  and  176  U.  S.  181.     A  con- 


tractor taking  pay  in  stock  cannot 
complain  that  the  property  was  fore- 
closed under  a  mortgage  which  he 
assented  to.  Kelley  v.  Collier,  11  Tex. 
Civ.  App.  353  (1895).  A  mortgage  to 
secure  bonds  in  excess  of  the  amount 
allowed  in  the  charter  cannot  be  re- 
pudiated by  the  mortgagor,  and  not 
even  the  cestui  que  trust  of  the  mort- 
gagor can  complain,  if  he  has  partici- 
pated in  the  same.  Union  T.  Co.  v. 
Mercantile,  etc.  Co.,  189  Pa.  St.  263 
(1899). 

1  Seven  years'  delay  in  a  second- 
mortgage  bondholder's  complaining 
that  default  and  sale  was  by  conspir- 
acy, and  that  parties  acting  in  a  fidu- 
ciary capacity  bought  for  themselves, 
is  fatal.  Johnson  v.  Atlantic,  etc. 
Transit  Co.,  156  U.  S.  618,  647  (1895). 
In.  Foster  v.  Mansfield,  etc.  R.  R.,  146 
U.  S.  88  (1892),  the  court  held  that, 
where  a  stockholder  does  not  com- 
plain of  a  fraudulent  foreclosure  until 
ten  years  after  the  sale,  he  is  pre- 
sumed to  be  guilty  of  laches.  He  must 
not  only  have  been  ignorant  of  fraud, 
but  must  have  used  reasonable  dili- 
gence to  inform  himself  of  the  facts. 
Hence  a  stockholder,  who  was  a  resi- 
dent near  the  railroad,  and  who  might 
have  examined  all  the  proceedings  in 
the  suit  at  any  time,  is  chargeable 
with  notice  of  acts  of  collusion  and 
fraud  which  appeared  on  the  face  of 
the  papers. 

Where  a  railroad  is  regularly  sold 
under  a  judgment  which  by  statute  is 
a  lien,  a  mortgage  executed  sub- 
sequently to  the  obtaining  of  such 
judgment  is  wiped  out  by  such  sale, 
and,  in  addition  to  this,  where  the 
mortgagee  waits  thirty-one  years  be- 
fore commencing  suit,  the  suit  will 
be  dismissed.  Gunnison  r.  Chicago, 
etc.  Ry.,  117  Fed.  Rep.  629  (1902); 
aff'd,  130  Fed.  Rep.  259;  being  the 
same  transaction  as  was  involved  in 
.Tames   v.    Railroad   Co.,    6   Wall.   752 
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§  849.  The  decree  and  consent  decrees— Appeals.  — The  decree 
should  declare  the  fact,  nature,  and  extent  of  the  default,  and  the 
amount  due,  and  should  give  a  reasonable  time  for  payment,  and 

(1867).     Such   a  sale   under   a  judg-  (1895).     An  intervening  petition   at- 

ment  carries  the  franchise  as  well  as  tacking  the  validity  of  the  bonds  will 

the  property.     Unreasonable  delay  is  be  stricken   from   the  files,  where   it 

ground  for  the  court  refusing  to  allow  was   interposed    three    years   after   it 

stockholders    to    intervene.      Gunder-  might   have   been   filed.     Continental 

son  V.  Illinois  Trust  &  Savings  Bank,  T.  Co.  v.  Toledo,  etc.  R.  R.,  82  Fed. 

100   111.  App.  Rep.   461    (1902);    aff'd.  Rep.  642  (1897).     In  Sullivan  y.  Port- 

199  111.  422.  land,  etc.  R.  R.,  94  U.  S.  806   (1876); 

A  stockholder's  suit  to  vacate  a  fore-  4  Cliff.  212;  s.  c,  23  Fed.  Cas.  351,  it 
closure  decree  seven  years  after  it  was  claimed  that  the  process  of  fore- 
was  entered  and  three  years  after  a  closure  was  irregular,  without  war- 
decision  that  he  was  entitled  to  make  rant  of  law,  and  void.  Seventeen 
the  application,  the  property  in  the  years'  delay  was  held  to  be  fatal.  In 
meantime  having  passed  into  hona  Coddington  v.  Railroad  Co.,  103  U.  S. 
fide  hands,  is  too  late,  his  claim  be-  409  (1880),  a  stockholder's  delay  for 
ing  that  he  was  a  stockholder  in  a  eight  years  in  moving  to  rescind  the 
company  that  was  consolidated  with  contract  by  which  he  took  stock  for 
another  company,  and  that  the  prop-  his  bonds,  prior  to  foreclosure  of  the 
erty  of  his  corporation  was  sold  on  mortgage,  was  held  to  be  a  bar.  So 
the  foreclosure  of  a  mortgage  of  the  also  where  there  was  five  years'  delay, 
latter,  which  mortgage  was  executed  Harwood  r.  Railroad  Co.,  17  Wall.  78 
prior  to  the  consolidation.  Atlantic  (1872).  The  court  wlil  not  especially 
Trust  Co.  V.  New  York,  etc.  Co.,  75  N.  favor  the  application  of  a  bondholder 
Y.  App.  Div.  354  (1902).  to   attack   the   foreclosure  where  the 

Bondholders  who  delay  for  three  application  is  made  just  before  the 
months  after  the  decree  is  entered  sale  and  after  the  foreclosure  has  been 
for  the  foreclosure  of  the  mortgage  going  on  for  nearly  three  years, 
securing  their  bonds,  and  then  Farmers'  L.  &  T.  Co.  v.  Green  Bay,  etc. 
threaten  the  controlling  parties  with  R.  R.,  6  Fed.  Rep.  100  (1881).  Where 
suit  unless  their  bonds  are  purchased  a  bondholder  delays  five  years  after 
at  par,  and  then  commence  suit  to  en-  the  sale  before  objecting  to  an  irregu- 
join  the  sale  under  the  decree,  cannot  larity  in  the  foreclosure  which  his 
have  a  preliminary  injunction  against  trustee  made,  and  before  objecting  to 
the  sale,  even  though  they  show  that  the  purchase  of  the  property  by  the 
prior  to  the  entry  of  the  decree  they  president  of  the  company  at  the  sale, 
co-operated  with  stockholders  who  in-  his  suit  to  set  aside  the  sale  will  fail, 
tervened  in  the  suit  and  set  up  fraud  Credit  Co.  v.  Arkansas  Cent.  R.  R., 
irf  the  issue  of  the  stock  and  bonds,  15  Fed.  Rep.  46  (1882). 
but  subsequently  withdrew  their  ob-  A  bondholder  cannot  sustain  a  bill 
jections  and  allowed  the  decree  to  be  filed  to  set  aside  a  foreclosure  and 
entered.  Foley  v.  Guarantee  Trust  reorganization  on  the  ground  that 
Co.,  74  Fed.  Rep.  759  (1896).  After  the  trustee  was  in  collusion  with 
a  decree  of  sale  and  the  commence-  the  bondholders'  reorganization  com- 
ment of  advertising,  it  is  too  late  for  mittee,  where  such  bondholder  knew 
a  bondholder  to  intervene,  where  he  of  the  facts  during  the  progress  of  the 
knew  of  the  proceedings  when  pend-  foreclosure  and  made  no  complaint, 
ing.  Farmers'  L.  &  T.  Co.  t\  Rocka-  Cutter  r.  Iowa,  etc.  Co.,  96  Fed.  Rep. 
way    Valley    R.    R.,    69    Fed.    Rep.    9  777    (1899).     The    statute   of   limita- 
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if  not  paid  then,  that  the  sale  take  place*     The  decree  also  gen- 
erally specifies  a  price  which  is  the  lowest  price  at  which  the  court 


tions  runs  against  an  action  by  tax- 
payers against  the  officers  and  pro- 
moters of  a  railroad  to  wliich  munici- 
pal aid  was  voted,  to  compel  them 
to  account  for  watered  stock  and 
bonds,  and  to  cause  the  stock,  bonds, 
and  mortgage  to  be  canceled.  Allen  v. 
Wisconsin,  etc.  Ry.,  90  Iowa,  473 
(1894).  A  stockholder  cannot  enjoin 
the  foreclosure  sale  two  years  after 
the  decree  of  sale  has  been  rendered, 
even  though  he  alleges  breaches  of 
trust  on  the  part  of  the  trustee,  it 
being  shown  in  opposition  that  the 
stockholders'  suit  may  continue  for 
several  years,  and  that  the  mortgagor 
is  hopelessly  insolvent,  and  that  the 
breaches  of  trust  will  be  no  defense  to 
the  foreclosure  suit,  and  that  the 
bondholders  had  not  complained.  Rob- 
inson V.  Guaranty  T.  Co.,  51  N.  Y.  App. 
Div.  134  (1900).  Where  a  municipal- 
ity is  the  vendor  of  land  to  a  corpora- 
tion and  brings  suit  to  set  aside  the 
transfer  as  fraudulent  and  illegal,  and 
joins  the  three  trustees  of  a  mort- 
gage of  the  corporation  as  parties  de- 
fendant and  serves  them  by  publica- 
tion, and,  two  of  the  trustees  having 
died,  causes  successors  to  be  appointed 
by  the  court,  and  obtains  decree 
against  the  corporation  and  the  trus- 
tees of  the  mortgage,  canceling  their 
title  to  the  land,  the  decree  is  effect- 
ive, and,  even  though  the  mortgage 
is  afterwards  foreclosed,  the  purchaser 
at  such  sale  takes  no  title  to  such  land, 
he  having  delayed  thirty  years  before 
attacking  such  decree.  Bump  v.  But- 
ler County,  93  Fed.  Rep.  290  (1899). 
On  the  other  hand,  where  a  municipal- 
ity delays  for  thirty  years  in  com- 
plaining of  fraud  and  illegality, 
whereby  it  conveyed  land  to  a  corpora- 
tion, the  court  will  not  grant  it  any 
relief.  Rummel  v.  Butler  County,  93 
Fed.  Rep.  304  (1899).  Laches  may  be 
a  bar  to  a  stockholder's  suit  to  cancel 
bonds  which  were  issued  for  property 


taken  at  an  overvaluation.  Jutte  v. 
Hutchinson,  189  Pa.  St.  218  (1899). 
See  also  ch.  XLIV,  supra. 

1  Chicago,  etc.  R.  R.  v.  Fosdick,  106 
U.  S.  47  (1882).  The  form  of  a  decree 
of  foreclosure  and  sale  of  a  railroad 
is  given  in  full  in  Blair  r.  St.  Louis, 
etc.  R.  R.,  25  Fed.  Rep.  232  (1885). 
For  an  approved  form  of  a  final  decree 
of  foreclosure  and  sale,  see  Skiddy  v. 
Atlantic,  etc.  R.  R.,  3  Hughes,  365-381 
(1879);  s.  c,  22  Fed.  Cas.  274.  It 
may  not  be  necessary  that  the  decree 
of  sale  fix  the  amount  due  on  the 
bonds  secured  by  the  mortgage  which 
is  being  foreclosed.  McMurtry  v.  Mont- 
gomery, etc.  Co.,  86  Ky.  206  (1887).  A 
sale  will  not  be  decreed  before  the 
time  for  redemption  has  elapsed,  where 
the  security  is  adequate.  Jackson,  etc. 
Co.  V.  Burlington,  etc.  R.  R.,  29  Fed. 
Rep.  474  (1887).  Concerning  the 
judgment,  its  form,  etc.,  and  that 
informalities  are  not  fatal,  and  that 
the  referee  may  make  the  deed,  see 
Farmers'  L.  &  T.  Co.  v.  Bankers',  etc. 
Tel.  Co.,  119  N.  Y.  15  (1890).  In 
regard  to  the  mode  of  crediting  the 
mortgagor  with  income,  where  a  re- 
demption is  allowed,  see  Racine,  etc. 
R.  R.  V.  Farmers'  L.  &  T.  Co.,  49  III. 
331  (1868).  Although  by  stipulation 
all  the  cases  are  heard  together,  and 
the  same  evidence  is  used,  yet  sep- 
arate decrees  may  be  made.  Chicago, 
etc.  Land  Co.  v.  Peck,  112  111.  408 
(1885).  In  Re  Tampa,  etc.  R.  R.,  168 
U.  S.  583  (1897),  the  court  stated  that 
its  decision  was  not  to  be  taken  as 
holding  that  a  circuit  judge  has  power 
to  grant  injunctions  and  appoint  re- 
ceivers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit.  The 
act  of  congress  regulating  the  method 
of  sale  on  foreclosure  does  not  apply 
to  decrees  rendered  prior  to  the  act. 
Central  Trust  Co.  r.  Sheffield,  etc.  Ry., 
60  Fed.  Rep.  9  (1894).  See  also  §850, 
infra. 
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will  allow  the  sale  to  be  made/  and  should  direct  the  bringing  of 
the  fund  into  court  for  distribution."  It  may  allow  the  purchasers  to 
turn  in  bonds  in  payment  at  their  pro  rata  value.^  A  provision  in 
the  decree  that  certain  claims  and  the  receiver's  expenses  should 
be  a  prior  claim  upon  the  property  binds  the  property,  and  is  a  lien 
ahead  of  all  subsequent  mortgages  and  deeds  of  the  property  by 
the  purchaser.'*  After  a  decree  it  is  too  late  to  object  to  it  on  inmia- 
terial  technicalities,  such  as  that  it  is  not  according  to  the  prayer  of 
the  bill,  or  on  the  ground  that  prior  mortgagees  who  had  filed  cross- 
bills should  have  filed  original  bills.'^ 

On  the  other  hand,  the  decree  cannot  determine  matters  not  in- 
volved in  the  pleadings  or  proof.^  A  judgment  for  a  deficiency 
is  not  proper  if  not  asked  for  in  the  bill  and  the  defendant  inter- 
posed no  answer^     But  in  the  federal  courts  a  decree  for  a  defi- 


1  In  Blair  v.  St.  Louis,  etc.  R.  R.,  25 
Fed.  Rep.  232  (1885),  the  court  held 
that,  where  a  railroad  is  to  be  sold 
under  a  final  decree  in  foreclosure 
proceedings,  the  decree  should  name 
an  upset  price  large  enough  to  cover 
costs,  and  all  allowances  made  by  the 
court,  receiver's  certificates  and  inter- 
est, liens  prior  to  the  bonds,  amounts 
diverted  from  the  earnings,  and  all 
undetermined  claims  which  will  be 
settled  before  the  confirmation  and 
sale.  The  court  held  also  that  the 
statutory  liens  should  be  paid  before 
the  mortgage  bonds,  but  that  equitable 
liens  must  come  in  after  the  bonds. 
In  the  case  Central  Trust  Co.  v.  Wash- 
ington, etc.  R.  R.,  124  Fed.  Rep.  813 
(1903),  the  court  fixed  the  upset  price 
at  an  amount  about  equal  to  a  sum 
on  which  the  property  would  pay  four 
per  cent.  Where  the  sale  is  made  on 
an  order  obtained  without  all  parties 
being  represented,  and  by  a  conceal- 
ment of  material  facts,  the  court  will 
set  it  aside  at  the  instance  of  minority 
stockholders.  Strickland  v.  National 
Salt  Co.,  43  N.  Y.  Misc.  Rep.  172 
(1904).  In  this  case  a  resale  was 
ordered,  but  upon  such  resale  the 
price  realized  was  only  $194,000  as 
against  the  first  sale  at  $338,000.  See 
N.  Y.  L.  J.  July  9,  1904. 

2  The   decree   may   direct   that   the 
fund  received  on  the  salo  be  brought 


into  court  subsequently  for  directions 
in  regard  to  distribution.  Chicago,  etc. 
Land  Co.  r.  Peck,  112  111.  408   (1885). 

3  See  ch.  LII,  infra. 

4  Continental  Trust  Co.  v.  American 
Surety  Co.,  80  Fed.  Rep.  180  (1897). 
See  also  §  890,  infra. 

5  Bound  t\  South  Carolina  Ry.,  58 
Fed.  Rep.  473  (1893).  A  person  who 
purchases  second  mortgage  bonds 
eighteen  years  after  the  first  mortgage 
has  been  foreclosed  is  not  such  a  bona 
fide  purchaser  as  is  entitled  to  attack 
the  foreclosure  sale  on  the  ground 
of  technical  irregularities,  especially 
where  the  property  has  passed  into 
new  hands  and  been  improved  at 
large  expense,  there  being  no  fraud 
involved.  Raphael  v.  Rio  Grande,  etc. 
Ry.,  132  Fed.  Rep.  12  (1904). 

c  A  decree  as  to  a  railroad  foreclos- 
ure cannot  determine  questions  be- 
tween one  party  defendant  and  an- 
other party  defendant,  there  being 
nothing  in  the  pleadings  or  proof 
justifying  such  a  decree.  Graham  v. 
Railroad  Co.,  3  Wall.  704  (18G5). 
Even  though  oue  of  the  defendants 
owns  the  equity  of  redemption  in  sev- 
eral properties,  yet  the  decree  cannot 
foreclose  any  property  not  mentioned 
in  the  bill  of  complaint.  Venner  v. 
Denver,  etc.  Co.,  15  Colo.  App.  495 
(1900). 

7  Ohio  Central  R.  R.  v.  Central  T. 
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ciency  upon  the  foreclosure  of  a  mortgage  may  be  rendered  under 
the  ninety-second  equity  rule,  without  a  special  prayer  therefor  in 
the  bi)),  though  it  is  the  hotter  practice  to  insert  such  a  prayer.^ 
In  a  decree  foreclosing  a  pledge  of  stock  the  question  of  judgment 
for  a  deficiency  may  bo  left  open  to  be  determined  if  there  is  a 
deficiency.^  Where  a  party  sues  to  foreclose  a  mortgage  and  fails  be- 
cause the  mortgage  was  ultra  vires  of  the  corporation,  he  cannot  in 
that  action  recover  on  the  bonds.^ 

A  decree  by  consent  is  not  an  adjudication.  It  amounts  to  a 
contract  and  nothing  more,  but  will  be  enforced  by  the  court  between 
those  agreeing  to  it,  the  same  as  all  contracts  are  enforced.*  Even 
after  a  foreclosure  decree  has  been  entered,  persons,  who  were  not 
parties  to  the  suit,  but  who  had  made  an  agreement  with  the  receiver, 
relative  to  the  abandonment  of  a  strip  of  street  railway  and  the 
franchise  therefor,  which  agreement  had  been  confirmed  by  the  city 
and  carried  out,  may  file  an  independent  bill  in  equity  to  have  the 
decree  modified.^  The  decree  confirming  a  master's  report  as  to 
distribution  is  final  and  cannot  be  disturbed  after  the  close  of  the 


Co.,  133  U.  S.  83  (1890).  See  also 
Chicago,  etc.  R.  R.  v.  Fosdlck,  106 
U.  S.  47  (1882);  Mercantile  T.  Co.  v. 
Southern,  etc.  Ry.,  86  Fed.  Rep.  711 
(1898). 

1  Seattle,  etc.  Ry.  v.  Union  Trust 
Co.,  79  Fed.  Rep.  179  (1897).  Cf.  §  836. 

2  South  Dakota  v.  North  Carolina, 
192  U.  S.  286  (1904).  Profits  made 
during  the  receivership  by  operation 
by  a  third  party  belong  to  the  mort- 
gagee, even  though  he  opposed  such 
operation.  A  deficiency  judgment  is 
not  necessary  to  entitle  the  mortgagee 

■to  such.     Boyce  v.  Continental  Wire 
Co.,  125  Fed.  Rep.  740  (1903). 

3  Dudley  i\  Congregation,  etc.  St. 
Francis,  138  N.  Y.  451    (1893). 

4  Parties  who  havn  withdrawn  their 
answer  and  consented  to  a  decree  can- 
not afterwards  ask  to  have  proceed- 
ings on  the  decree  suspended.  If  the 
sale  by  consent  is  suspended  on  cer- 
tain conditions,  and  the  conditions  are 
not  complied  with,  the  sale  may  go  on 
under  the  consent.  Anderson  v.  Jack- 
sonville, etc.  R.  R.,  2  Woods,  628 
(1873);  s.  c,  1  Fed.  Cas.  842.  A  de- 
cree by  consent  is  binding  on  those 
who    consent    thereto    or    acquiesce 
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therein  during  a  long  time  while  par- 
ties are  acting  on  the  decree.  Having 
been  executed  it  will  not  easily  be 
disturbed.  Vermont,  etc.  R.  R.  v. 
Vermont,  etc.  R.  R.,  50  Vt.  500, 
557,  558  (1877).  An  appeal  lies 
from  a  decree  entered  by  consent, 
but  errors  which  the  consent  has 
waived  will  not  be  considered.  Pa- 
cific R.  R.  V.  Ketchum,  101  U.  S.  289 
(1879).  "In  the  absence  of  any  real 
adjudication  by  the  court,  and  by 
virtue  of  a  consent  decree,  to  which 
they  [bondholders]  were  not  parties, 
to  have  the  property  in  which  they 
are  interested  disposed  of,  .  .  .  would 
seem  to  me  not  at  all  in  accordance 
with  the  principles  of  equity."  Hence 
the  court  refused  to  order  a  sale  pend- 
ing an  appeal  by  bondholders.  Farm- 
ers' L.  &  T.  Co.  V.  Central  R.  R..  4 
Dill.  533  (1877);  s.  c,  8  Fed.  Cas. 
1037.  A  foreclosure  suit  may  be  heard 
and  decided  outside  of  the  district  in 
which  it  is  pending,  but  within  the 
circuit,  by  consent  of  the  parties. 
Continental,  etc.  Co.  v.  Toledo,  etc.  R. 
R.,  99  Fed.  Rep.  171  (1900). 

T)  Thompson  r.  Schenectady  Ry.,  119 
Fed.  Rep.  634  (1903). 
23 
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term.^  But  even  thougli  the  term  of  court  at  which  an  order  of  sale  in 
a  foreclosure  suit  was  made  has  ended,  the  court  may  suspend  the 
same  on  motion  of  an  intervening  creditor,  especially  where  the  title 
to  a  part  of  the  property  is  in  litigation.^  The  court  sometimes  re- 
serves the  right,  in  the  decree  itself,  to  modify  such  decree.^  After 
a  decree  of  foreclosure  sale  has  been  entered,  another  judge  will  not 
grant  a  motion  of  the  trustee  to  discontinue  the  suit  as  against  the 
objection  of  bondholders."*  Where  the  first  mortgagee  forecloses  and 
the  proceeds  are  insufficient  to  pay  his  debt,  a  second  mortgagee  who 
is  made  a  party  defendant  is  not  entitled  to  costs.^ 

An  appeal  lies  from  a  decree  which  fixes  the  amount  due  and 
which  orders  a  sale  if  such  amount  is  not  paid  within  a  specified 
tinie.^  But  a  decree  is  not  final  and  appealable  if  it  lacks  any  of 
these  elements."^     An  appeal  lies  from  the  final  decree  confirming 


1  See  §  881,  infra. 

2  United  States,  etc.  T.  Co.  r.  Young, 
101  S.  W.  Rep.  1045  (Tex.  1907). 

3  See  §  850,  infra.  Although  the 
court  reserves  the  right  to  modify  the 
decree,  yet  seven  years'  delay  hy  a 
junior  mortgagee  in  regard  to  its 
rights  is  a  bar  to  a  change  in  the 
decree.  Simmons  v.  Burlington,  etc. 
Ry.,  159  U.  S.  278  (1895).  A  final 
decree  in  a  foreclosure  suit,  not  ap- 
pealed from,  may,  so  far  as  it  awards 
priority  to  some  of  the  bondis  as 
against  others,  be  subsequently  modi- 
fied to  conform  to  a  decision  of  the 
supreme  court  of  the  United  States  in 
another  case,  and  holding  differently 
as  to  such  priority.  The  second  case 
was  for  the  sole  purpose  of  determin- 
ing what  bonds  were  legal.  Moran 
V.  Hagerman,  64  Fed.  Rep.  499  (1894). 
The  court  may  modify  the  final  decree 
as  to  paying  taxes  and  as  to  allowing 
payment  to  be  made  in  receiver's  cer- 
tificates. Farmers'  L.  &  T.  Co.  v.  Ore- 
gon Pac.  R.  R.,  28  Oreg.  44  (1895). 

4  Central,  etc.  Co.  v.  United  States, 
etc.  Co.,  113  Fed.  Rep.  587   (1901). 

5  Re  Clayton,  etc.  Co.,  90  L.  T.  Rep. 
283  (1904).     See  also  §879,  infra. 

6  First  Nat.  Bank  r.  Shedd,  121  U. 
S.  74  (1887),  where  the  decree  left 
open  for  future  decision  the  question 
of  priority  of  liens;  Chicago,  etc.  R. 
R.  V.  Fosdick.   106  U.   S.  47    (1882); 


Hinckley  v.  Oilman,  etc.  R.  R.,  94  U. 
S.  467  (1876),  where  a  receiver  ap- 
pealed from  a  decree  specifying  the 
amount  of  money  he  must  pay  on  the 
settlement  of  his  accounts;  Milwau- 
kee, etc.  R.  R.  V.  Soutter,  2  Wall.  440 
(1864) ;  Blossom  v.  Milwaukee,  etc.  R. 
R.,  1  Wall.  655  (1863),  where  the  ap- 
peal was  by  the  bidder  at  the  sale; 
Bronson  v.  Railroad  Co.,  2  Black,  524 
(1862).  A  decree  for  costs  to  a  bond- 
holder who  sues  in  behalf  of  himself 
and  others  is  final  and  appealable. 
Trustees  v.  Greenough,  105  U.  S.  527 
(1881);  Cowdrey  v.  Galveston,  etc.  R. 
R.,  93  U.  S.  352  (1876).  As  regards  the 
beginning  of  the  time  from  which  the 
right  to  appeal  runs,  the  date  of  the 
decree  for  a  sale  governs,  and  not  the 
date  when  the  commissioner  executes 
the  decree.  Duncan  v.  Atlantic,  etc. 
R.  R.,  88  Fed.  Rep.  840  (1880).  A 
decree  of  foreclosure  and  sale  is  not  a 
final  decree  where  it  leaves  undeter- 
mined the  amount  of  the  claims.  Den- 
ison,  etc.  Ry.  v.  Ranney-Alton,  etc.  Co., 
104  Fed.  Rep,  595  (1900). 

7  Railroad  Co.  v.  Swasey,  23  Wall. 
405  (1874),  where  the  amount  was  not 
fixed  nor  the  property  defined.  So  also 
in  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S. 
429  (1882);  Parsons  v.  Robinson,  122 
U.  S.  112  (1887);  Burlington,  etc. 
Ry.  V.  Simmons,  123  U.  S.  52  (1887). 
A  decree  upon  an  intervening  petition 
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the  sale.'  A  purchaser  may  appeal  from  an  order  refusing  to  con- 
firm the  sale.-  A  purchaser  at  foreclosure  sale  may  also  appeal 
from  orders  entered  subsequent  to  his  purchase  and  affecting  him.' 
As  a  rule  bondholders  cannot  prosecute  an  appeal,  the  trustee  not 
considering  an  appeal  to  be  advisable.'*  All  parties  who  will  be 
affected  by  a  reversal  of  the  decree  are  necessary  parties  to  the 
appeal.'^  A  foreclosure  decree  of  sale  may  be  reversed,  even  though 
a  sale  has  taken  place  and  been  confirmed.'^  Where,  after  the  con- 
firmation of  the  sale,  an  appeal  is  taken,  the  purchaser  being  made 
a  party  and  the  judgment  is  reversed  and  the  sale  set  aside,  the 
purchaser  is  liable  for  the  value  of  the  property  less  the  amount  of 
prior  liens  which  have  been  paid  by  him,  it  being  shown  that  he 
has  entirely  destroyed  the  value  of  the  property  pending  the  ap- 
peal.' 

of  a  claimant  of  rolling-stock  is  not  ority  to  certain  claims  over  the  mort- 

a  final  decree.     McGourkey  v.  Toledo,  gage,  the  insolvent  railroad  company 

etc.  Ry.,  146  U.  S.  536  (1892).  is  a  necessary  party.    Farmers  L.  &  T. 

1  Sage  r.  Railroad  Co.,  96  U.  S.  712  Co.  v.   Longworth,   76   Fed.   Rep.   609 
(1877).  (1896).     In  an  appeal  from  the  fore- 

2  Magann  v.  Segal,  92  Fed.  Rep.  252  closure    decree,    there   being   nothing 
(1899).  left  for  the  stockholders,  the  corpora- 

3  Kneeland  v.  American  L.  &  T.  Co.,  tion  need  not  be  joined.  Mercantile 
136  U.  S.  89  (1890) ;  Blossom  v.  Mil-  Trust  Co.  v.  Kanawha,  etc.  Ry.,  58  Fed. 
waukee,  etc.  R.  R.,  1  Wall.  655  (1863).  Rep.  6  (1893).  On  an  appeal  from  a 
The  purchaser  may  appeal  from  sub-  decree  determining  the  priority  of  one 
sequent  adjudications  that  he  pay  cer-  security  over  another,  the  junior  mort- 
tain  claims.  Louisville,  etc.  R.  R.  v.  gagee  may  contest  the  decision  below, 
Wilson,  138  U.  S.  501  (1891).  A  pur-  even  though  such  junior  mortgagee 
chaser  at  foreclosure  sale  who  pur-  had  accepted  its  share  of  the  proceeds 
chases  under  an  order  providing  that  in  accordance  with  the  decree  below, 
prior  claims  thereafter  be  determined  Hinchman  i\  Point,  etc.  Ry.,  14  Wash, 
shall  be  paid  by  him  cannot  appeal  349  (1896).  On  an  appeal  from  the 
from  such  subsequent  adjudications,  decree  of  distribution  the  insolvent 
Central  T.  Co.  v.  Grant,  etc.  Works,  corporation  is  not  a  necessary  party; 
135  U.  S.  207  (1890).  neither  are  the  holders  of  receiver's 

4  See  §  817,  supra.  certificates,  if  the  receiver  himself  is 

5  On   an   appeal   by  an   intervening  a  party.   Galveston,  etc.  Ry.  r.  House, 
bondholder    and     stockholder    to    set  102  Fed.  Rep.  112  (1900). 

aside  a  confirmation  of  the  sale,  the  6  Grape  Creek  Coal  Co.  v.  Farmers' 
purchaser  as  well  as  the  mortgagor  are  L.  &  T.  Co.,  63  Fed.  Rep.  891  (1894). 
necessary  parties.  Davis  r.  Mercantile  "  Central  Trust  Co.  v.  Hubinger,  87 
Trust  Co.,  152  U.  S.  590  (1894).  In  an  Fed.  Rep.  3  (1898).  Where  an  appeal 
appeal  from  a  decree  giving  priority  is  taken  from  a  foreclosure  decree  and 
to  a  claim,  the  receiver  and  all  sub-  sale  of  a  street  railway  and  the  upper 
ordinate  creditors  who  were  parties  to  court  sets  aside  the  sale,  but  in  the 
the  suit  are  necessary  parties  to  the  meantime  the  purchaser  at  the  fore- 
appeal.  Illinois,  etc.  Bank  r.  Kil-  closure  sale  has  abandoned  the  fran- 
bourne,  76  Fed.  Rep.  883  (1896).  In  chise  and  dismantled  part  of  the  prop- 
an  appeal  from  an  order  giving  pri-  erty  and  relocated  other  parts  so  that 
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Wliere  on  appeal  a  foreclosure  decree  is  reversed,  the  foreclosure 
sale  that  has  taken  place  in  the  meantime  is  thereby  nullified,  and 
restitution  of  the  property  will  be  ordered  upon  repayment  of  the 
purchase  price.^  \Miere  an  appeal  is  taken  from  the  foreclosure 
decree  without  supersedeas,  and  the  dscree  is  reversed,  and  the 
purchaser  is  required  to  pay  a  further  sum,  which  he  does,  the 
mortgagor  cannot  then  institute  a  suit  to  set  the  sale  aside.^  Even 
though  a  foreclosure  sale  is  set  aside  on  appeal,  yet  where  the  pur- 
chaser is  the  mortgagee  he  need  account  only  for  the  profits  made, 
if  there  has  been  no  wilful  mismanagement,  and  such  profits  should 
be  applied  to  any  deficiency  judgment  that  may  exist.^  Where, 
after  foreclosure,  the  decree  is  reversed,  the  court  may  order  a  re- 
sale.'* Even  though  interest  on  preferred  claims  is  allowed  improperly 
by  the  referee  and  is  confirmed  by  the  court,  yet  if  only  a  portion 
of  the  creditors  filed  exceptions  and  prosecuted  the  appeal,  the  credit- 
ors not  appealing  are  not  entitled  to  the  benefits  of  the  appeal.^  The 
damages  payable  on  the  supersedeas  bond,  where  the  appeal  fails, 
are  only  those  which  result  from  the  delay  in  selling.^     The  lower 


it  is  impossible  to  return  the  property, 
the  trustees  of  the  mortgage  may  hold 
him  liable  in  damages  for  the  actual 
value  of  the  property  at  the  time  of 
the  sale  less  the  amount  realized  from 
such  foreclosure  sale.  Hubinger  v. 
Central  T.  Co.  etc.,  94  Fed.  Rep.  788 
(1899).  In  this  case  the  foreclosure 
proceedings  were  in  the  state  court, 
but  the  suit  at  law  mentioned  above 
was  in  the  federal  court. 

1  Where  a  part  of  the  bonds  were 
held  to  be  good,  a  resale  will  be  or- 
dered, and  an  equitable  distribution  of 
the  proceeds  made.  Robinson  v.  Ala- 
bama, etc.  Mfg.  Co.,  67  Fed.  Rep.  189 
(1894).  Cf.  Manhattan  T.  Co.  v. 
Seattle,  etc.  Co.,  19  Wash.  493  (1898). 

2  Grape  Creek  Coal  Co.  r.  Farmers' 
L.  &  T.  Co.,  80  Fed.  Rep.  200   (1897). 

3  Robinson  v.  Alabama,  etc.  Co.,  89 
Fed.  Rep.  218  (1898).  Where  the  bond- 
holders purchase  the  property  at  fore- 
closure sale  and  afterwards  the  decree 
of  foreclosure  is  reversed  on  appeal 
and  then  a  second  foreclosure  sale 
takes  place,  and  the  bondholders  pur- 
chase again  and  a  deficiency  judgment 
is  entered,  the  profits  realized  by  the 

29 


bondholders  between  the  time  of  the 
first  sale  and  the  second  sale  will  be 
applied  on  the  deficiency  judgment, 
the  bondholders  having  had  posses- 
sion during  the  whole  time.  Huguley 
Mfg.  Co.  V.  Galeton  Cotton  Mills,  94 
Fed.  Rep.  269  (1899). 

•i  Alabama,  etc.  Mfg.  Co.  v.  Robin- 
son, 72  Fed.  Rep.  70S  (1896). 

5  People,  etc.  v.  American,  etc.  Co., 
70  N.  Y.  App.  Div.  579  (1902);  aff'd, 
172  N.  Y.  371.  Where  a  suit  is 
brought  by  creditors  to  invalidate 
mortgage  bonds  and  such  suit  fails, 
but  an  appeal  is  taken  by  a  part  of 
such  creditors  and  the  decision  re- 
versed, only  those  creditors  who  ap- 
pealed are  entitled  to  have  their 
claims  paid  in  priority  to  the  bonds. 
Manhattan  Trust  Co.  r.  Seattle,  etc. 
Co.,  19  Wash.  493  (1898).  See  also 
§§848  (fc)  and  735,  supra. 

0  Supervisors  r.  Kennicott,  103  U.  S. 
554  (1880).  See  also  Jerome  r.  McCar- 
ter,  21  Wall.  17  (1874).  The  bond  may 
be  approved  at  any  time  during  or 
after  the  term  when  the  final  decree 
was  made.  Sage  v.  Railroad  Co.,  96 
U.  S.  712  (1877). 
26 
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court  cannot  modify  a  foreclosure  decree  after  it  bas  been  affirmed 
by  tbo  ujipcr  court. ^ 

§  850.  Sales — Remedies  against  the  purchaser — Redemption — 
Tender  of  interest  due — Distribution. — Tbe  time  of  tbo  sale  is 
witbin  tbo  discretion  of  tbe  court.-  Tbis  discretion  is  very  broad, 
and  tbo  court  bas  power  to  delay  tbe  sale  to  sucb  a  time  as  seems 
best  for  all  interests.^   Tbe  marsbal  or  person  wbo  makes  tbe  sale 


1  Continental,  etc.  Co.  v.  Toledo,  etc. 
R.  R.,  99  Fed.  Rep.  171  (1900). 

2  Chicago,  etc.  R.  R.  v.  Fosdick,  106 
U.  S.  47  (1882).  The  court  may  order 
the  sale  to  take  place  in  four  months 
if  payment  is  not  made.  This  is  not 
unreasonably  short.  Columbia,  etc.  T. 
Co.  r.  Kentucky,  etc.  Ry.,  60  Fed.  Rep. 
794   (1894). 

3  Where  the  arrears  of  interest, 
costs,  etc.,  will  probably  be  paid 
within  eighteen  months,  the  court  will 
stay  the  sale  in  order  to  give  the  com- 
pany an  opportunity  to  pay.  Ameri- 
can L.  &  T.  Co.  V.  Union  Depot  Co., 
80  Fed.  Rep.  36  (1897).  Even  though 
the  foreclosing  trustee  desires  to  have 
the  sale  postponed  owing  to  general 
business  depression,  yet  the  court,  at 
the  instance  of  a  bondholder,  may  or- 
der an  immediate  sale.  Thomas  v.  San 
Diego  College  Co.,  Ill  Cal.  358  (189G). 
The  court  may  order  a  sale  before  fix- 
ing all  priorities  or  settling  the  valid- 
ity and  place  of  any  particular  lien. 
Compton  V.  Jesup,  68  Fed.  Rep.  2G3, 
289  (1895).  The  court  will  not  order 
an  immediate  sale  by  the  receiver 
where  the  purpose  of  the  receivership 
was  to  complete  a  railroad  and  save 
certain  subsidies  and  that  purpose  has 
not  yet  been  accomplished.  Bibber- 
White  Co.  r.  White  River,  etc.  R.  R., 
110  Fed.  Rep.  472  (1901).  The  court 
has  power,  without  notice  to  the  mort- 
gagor, to  enter  an  order  adjourning 
the  sale.  Old  Colony  T.  Co.  v.  Great, 
etc.  Co.,  181  Mass.  413  (1902).  It  is 
no  defense  to  foreclosure  that  the 
property — shares  of  stock — is  unduly 
depressed  and  will  soon  be  worth 
more,  and  that  parties  in  interest  are 
depressing  it  in  order  to  buy  the  stock 
for  a  rival  company.     Toler  v.  East 


Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168 
(1894).  The  court  may  confirm  a  sale 
although  it  is  made  at  a  later  time 
than  that  specified  in  the  decree. 
Farmers'  L.  &  T.  Co.  r.  Oregon  Pac. 
Ry.,  28  Oreg.  44  (1895).  The  court 
will  delay  the  sale  of  a  railroad  a  rea- 
sonable time  in  order  to  await  better 
times,  but  will  not  wait  for  a  prosper- 
ous state  of  earnings.  Duncan  v.  At- 
lantic, etc.  R.  R.,  88  Fed.  Rep.  840 
(1880).  Although  the  court  has  power, 
during  the  foreclosure  proceedings,  to 
order  the  sale  to  be  made  at  once,  yet 
where  the  final  decree  may  not  require 
a  sale,  and  the  validity  of  some  of  the 
bonds  and  mortgages  is  disputed,  such 
sale  will  not  be  ordered.  Pennsylva- 
nia R.  R.  r.  Allegheny,  etc.  R.  R.,  42 
Fed.  Rep.  82  (1890).  The  court  may 
suspend  the  execution  of  an  interlocu- 
tory order  that  the  property  be  sold, 
the  object  being  to  enable  the  parties 
to  reorganize  if  possil^e.  There  can 
be  no  appeal  from  this.  Washington, 
etc.  R.  R.  V.  Southern,  etc.  R.  R.,  55 
Md.  153  (1880).  Persons  who  are  not 
parties  to  the  foreclosure  suit  cannot 
obtain  a  stay  of  the  sale  unless  they 
are  quasi-parties,  such  as  creditors  or 
bondholders  whose  trustee  is  a  party. 
Anderson  r.  Jacksonville,  etc.  R.  R..  2 
Woods,  628  (1873);  s.  c,  1  Fed.  Cas. 
842.  Where  an  appeal  is  pending  on 
a  foreclosure,  and  the  trustee  deems  it 
best  not  to  sell  during  such  appeal, 
the  court  will  not,  on  the  application 
of  a  bondholder,  order  the  trustee  to 
proceed  to  a  sale.  Farmers'  L.  &  T. 
Co.  V.  Central  R.  R.,  4  Dill.  533 
(1877);  s.  c,  8  Fed.  Cas.  1037.  Dur- 
ing foreclosure  proceedings  the  court 
will  not  order  a  private  sale  of  land 
Fubject  to  the  mortgage,  but  not  used 
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may  adjourn  it  in  order  to  enable  the  mortgagor  to  pay  the  debt,  or 
for  any  other  good  cause  shown.^  If  a  sale  is  made  by  the  trustee  with- 
out judicial  proceedings  at  substantially  the  hour  a&  advertised,  this 
is  sufficient,  no  objection  to  the  delay  having  been  made  at  the  time.^ 
Where  the  master  is  authorized  to  fix  the  time  of  sale  he  may  also 
fix  the  place  of  sale.^  Even  though  by  the  decree  the  sa«le  is  to  be  ten 
days  after  default,  yet,  if  the  sale  does  not  actually  take  place  for  two 
and  a  half  months,  it  is  legal,  especially  where  six  months  were  given 
to  redeem.^  The  court  may  order  the  sale  to  be  made  by  ar  special 
commissioner.^  One  of  the  directors  may  be  the  auctioneer  of  the 
property.^  The  sale  on  foreclosure  of  a  mortgage  is  a  public  saie,  but 
a  sale  by  a  receiver  on  dissolution  or  winding-up  proceedings  may 
be  private,  if  the  court  so  orders.*^ 


for  railroad  purposes.  Bound  v.  South 
Carolina  Ry.,  46  Fed.  Rep.  315  (1891). 
Altliougli  in  a  foreclosure  suit  by  a 
trustee  the  court  allowed  certain  bond- 
holders to  oome  in  and  contest  other 
liens,  yet  the  court  may  order  the  sale 
of  the  property  at  once  and  hold  the 
proceeds  to  await  such  contest.  First 
Nat.  Bank  v.  Shedd,  121  U.  S.  74 
(1887).  The  court  has  power  to  post- 
pone a  sale  where  an  appeal  is  pend- 
ing from  the  foreclosure  decree  set- 
tling the  priority  of  liens,  even  though 
such  appeal  is  without  a  supersedeas. 
The  postponement  is  granted  because 
the  result  of  the  appeal  might  be  dis- 
astrous to  the  purchaser,  or,  if  the  sale 
were  incapable  of  being  rescinded, 
would  render  nugatory  a  decision  on 
the  appeal.  Bound  v.  South  Carolina 
Ry.,  55  Fed.  Rep.  186  (1893).  A  court 
will  refuse  to  order  a  sale  of  the  prop- 
erty, although  there  has  been  a  default 
in  interest,  where  the  income  has  been 
applied  to  improvements  at  the  re- 
quest of  most  of  the  bondholders,  and 
the  prospects  are  that  the  property 
will  soon  prosper;  but  the  court  wJll 
order  a  part  of  the  income  to  be  ap- 
plied to  past-due  coupons.  William- 
son V.  New  Albany,  etc.  R.  R.,  1  -  iss. 
198  (1857);  s.  c,  30  Fed.  Cas.  12. 
Individual  bondholders  cannot  compel 
the  trustee  to  proceed  to  sell  after 
foreclosure  has  been  decreed.  Farmers' 
L.  &  T.  Co.  V.  Central  R.  R.,  4  Dill. 
533  (1877);  s.  c,  8  Fed.  Gas.  1037. 


1  Blossom  V.  Railroad  Co.,  3  Wall. 
196  (1865).  For  the  form  of  an  order 
of  the  court  postponing  a  sale,  see 
Duncan'  v.  Atlantic,  etc.  R.  R.,  4 
Hughes,  128  (1882).  A  receiver  has 
discretion  whether  to  adjourn  the  sale 
or  not.  Bethlehem  Iron  Co.  t\  Phil- 
adelphia, etc.  Ry.,  49  N.  J.  Eq.  356 
(1892). 

2  Etna,  etc.  Co.  v.  Marking,  etc.  Co., 
127  Fed.  Rep.  32  (1904). 

3  Old  Colony  T.  Co.  v.  Great,  etc.  Co., 
181  Mass.  413   (1902). 

4  Wells  V.  Northern  T.  Co.,  195  111. 
288  (1902). 

sRumsey  v.  People's  Ry.,  154  Mo. 
215  (1899). 

c  Dupuy  I'.  Delaware  Ins.  Co.,  63 
Fed.  Rep.  680  (1894),  a  case  where 
the  director  agreed  also  to  loan  the 
price  bid.  The  court  may  order  a  sale 
by  the  receiver,  although  the  statutes 
prescribe  that  such  a  sale  shall  be 
made  by  the  register  of  the  court. 
Rome,  etc.  R.  R.  v.  Sibert,  97  Ala.  393 
(1893).  The  court  may  have  the  sale 
made  by  the  sheriff  instead  of  by  a 
commissioner.  Ellis  v.  Vernon,  etc, 
Co.,  86  Tex.  109  (1893).  A  court  sell- 
ing property  -through  a  receiver  on 
foreclosure  need  not  follow  a  statute 
requiring  property  to  be  sold  by  the 
sheriff.  Farmers',  etc.  Bank  v.  Waco, 
etc.  Co.,  36  S.  W.  Rep.  131  (Tex, 
1896). 

7  Rogers  V.  Rogers,  etc.  Co.,  62  N.  J. 
Eq,  111    (1901).     See  S.  c,  49  Atl.  Rep. 
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The  purchaser  is  generally  required  to  make  a  substantial  depoait 
as  a  part  payment  at  the  time  of  the  sale.^  The  mortgagee  or  bond- 
holders or  a  stockholder  may  purcliase  at  the  sale,-  but  a  director,  as  a 
rule,  cannot.^  The  trustee  may  purchase  for  the  bondholders,^  but  not 
generally   for  himself.^      The   receiver  may    be    interested   in    the 


A  private  sale  of  the  property  by  a    ure  sale  purchased  for  the  benefit  of 


833. 

receiver  at  a  small  price,  made  with- 
out authority  of  the  court,  will  be  set 
aside  at  the  instance  of  the  corpora- 
tion or  of  the  majority  stockholders. 
So.  Baltimore,  etc.  Co.  v.  Kirby,  89 
Md.  52   (1899).     See  also  §872,  infra. 

1  If  the  railroad  is  a  large  and  valu- 
able one,  the  purchaser  is  generally  re- 
quired to  make  a  deposit  of  $50,000. 
Turner  v.  Indianapolis,  -etc.  R.  R.,  8 
Biss.  380  (1878);  s.  c,  24  Fed.  Cas. 
367.  Any  application  to  reduce  the 
amount  of  cash  to  be  paid  at  the  sale 
must  be  made  a  reasonable  time  be- 
fore the  sale.  Duncan  v.  Atlantic,  etc, 
R.  R.,  88  Fed.  Rep.  840  (1S80). 

2  See  §  886,  vifra.  It  seems  that  a 
mortgagee  may  purchase  at  a  fore- 
closure sale.  Easton  v.  German  Am. 
Bank,  127  U.  S.  532  (1888).  At  a 
public  judicial  sale  either  party,  as  a 
rule,  may  bid.  Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349  (1892).  A  per- 
son may  purchase  at  foreclosure,  even 
though  he  represents  the  stockholders, 
and  even  though  the  intention  may  be 
to  organize  a  new  company  to  con- 
tinue an  illegal  combination  in  trade. 
Olmstead  v.  Distilling,  etc.  Co.,  73  Fed. 
Rep.  44  (1895).  The  attorney  for  the 
foreclosing  trustee  is  disqualified  from 
purchasing  for  himself  and  others.  A 
bondholder  may  set  the  sale  aside 
within  a  reasonable  time.  Kreitzer  r. 
Crovatt,  94  Ga.  694  (1894).  Even 
though  the  owner  of  a  majority  of  the 
mortgaged  bonds  of  the  corporation 
owns  also  a  majority  of  the  stock,  yet 
he  may  purchase  the  property  at  fore- 
closure sale,  and  minority  stockhold- 
ers cannot  hold  him  liable  as  a  trus- 
tee. MacArdell  r.  Olcott,  104  N.  Y. 
App.  Div.  263  (1905);  aff'd,  189  N.  Y. 
368.    Where  the  purchas-r  at  foreclos- 


stockholders  who  advance  the  money 
for  that  purpose,  a  subsequent  sale  of 
his  stock  by  one  of  the  stockholders 
who  advanced  the  money  carries  his 
interest  in  the  property  so  purchased. 
Riordan  v.  Schlicher,  146  Ala.  615 
(1906).  Even  though  a  corporation, 
when  it  mortgages  its  mortgage  bonds, 
gives  an  option  to  the  mortgagee  to 
purchase  the  bonds,  such  option  can- 
not be  enforced,  because  a  mortgagee 
is  not  -allowed  at  the  time  of  making 
a  loan  to  contract  for  the  purchase  of 
mortgaged  property.  The  rule  is  dif- 
ferent where  a  day  or  more  intervenes 
between  the  two  contracts.  Samuel  v. 
Jarrah,  etc.  Corp.  Ltd.,  [1904]  A.  C. 
323.    See  also  §  479,  supra. 

3  See  §  653,  supra.  A  loan  by  some 
of  the  directors  to  the  corporation 
secured  by  mortgage  is  voidable  but 
not  void,  where  a  majority  of  the  di- 
rectors voting  for  the  loan  were  not 
interested  in  it,  even  though  the  loan 
was  made  to  a  person  who  was  a  mere 
figurehead,  and  the  purpose  of  the 
directors  making  the  loan  was  to  fore- 
close the  property  and  buy  it  in,  inas- 
much as  the  directors  could  only  pur- 
chase at  public  sale  under  a  decree  of 
foreclosure  the  same  as  other  stock- 
holders or  third  persons.  Schnittger 
V.  Old  Home,  etc.  Co...  144  Cal.  603 
(1904). 
■i  See  §  885,  infra. 

5  Where  the  trustee  sells  under  the 
power  of  sale  and  buys  the  property 
himself,  he  having  purchased  the  debt 
secured  by  a  trust  mortgage,  the  per- 
son owning  the  debt  and  who  knew 
nothing  about  the  sale  may  have  the 
sale  set  aside.  Cheney  v.  Murto,  17 
Colo.  App.  149  (1002).  A  purchase  by 
the  trustee  himself  at  the  sale  is  void- 
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property  sold  at  public  auction  by  himself,  if  in  good  faith. ^  The 
franchises  and  property  of  a  railroad  may  be  purchased  by  an  in- 
dividual on  foreclosure  sale  and  transferred  by  him  to  a  new  cor- 


able  and  not  void;  and  where  the  pur- 
chaser is  a  corporation  in  which  the 
trustee  is  a  director,  the  sale  will  not 
be  disturbed  if  the  price  paid  was  a 
fair   one,    even   though   the   sale   was 
under   the   power   of   sale   without   a 
foreclosure,  and  even  though  the  pur- 
chaser was  a  creditor  secured  by  the 
mortgage.     Moreover,  in  order  to  set 
aside  such  a  claim  some  injury  to  the 
mortgagor  must  be  shown.    Copsey  v. 
Sacramento  Bank,   133   Cal.   659,   663 
(1901).     Under  the  New   Hampshire 
statutes,  when  a  corporation  is  wound 
up  under  insolvency  proceedings,  all 
claims   are   allowed   as  of   the   same 
date,  interest  being  added   for  those 
past  due,  and  a  rebate  of  interest  made 
on  those  not  yet  due.    An  assignee  in 
insolvency  cannot  agree  that  a  trus- 
tee to  whom  the  corporation  pledged 
mortgages  as  security  for  debentures 
shall   purchase  such   securities  at   a 
price   named.     Bank   Com'rs   v.   New 
Hampshire,    etc.    Co.,    69    N.    H.    621 
(1899).     Where   the  trustee   sells  at 
public  sale,  a  corporation  which  owns 
the    debt    may    purchase,    especially 
where  the  trust  agreement  allowed  the 
holder  of  the  debt  to  purchase.     The 
purchase  is  not  invalid,  even  though 
the  trustees  were  stockholders  and  di- 
rectors in  the  corporation  which  pur- 
chased.    Herbert  Kraft  Co.  v.  Bryan, 
140  Cal.  73  (1903).    A  person  holding 
second   mortgage  bonds   in   trust   for 
another  may  purchase  for  himself  at  a 
foreclosure  sale  under  the  first  mort- 
gage.    Yuengling  v.   Betz,  120   N.  Y. 
App.   Div.   709    (1907).     The   trustee 
cannot   purchase   for   himself  at   the 
foreclosure  sale.    Thus,  where  a  bank 
cashier  was  one  of  the  trustees,  and 
the  bank  held  some  of  the  bonds,  and 
the  bank  bought  in  the  property  and 
resold  it  at  a  profit,  the  other  bond- 
holders compelled  the  bank  to  account 


for  the  profit.     People  v.  Merchants' 
Bank,  35  Hun,  97  (1885). 

1  Wagner  v.  Swift's,  etc.  Works,  26 
S.  W.  Rep.  720  (Ky.  1894).  A  person 
appointed  on  the  sale  of  the  corporate 
property  to  sell  stock  received  in  pay- 
ment therefor,  cannot  sell  to  himself, 
neither  can  he  subsequently  purchase 
from  one  to  whom  he  has  sold  such 
stock.  Wing  &  Evans  v.  Hartupee,  122 
Fed.  Rep.  897  (1903).  A  receiver  is 
personally  liable  for  loss  due  to  his 
negligence  in  wasting  the  assets  and 
selling  the  property  at  an  inadequate 
price,  especially  where  he  was  inter- 
ested in  the  purchase,  and  the  sale  was 
not  at  public  sale,  but  on  offer  ac- 
cepted by  the  court,  and  the  receiver 
will  not  be  allowed  any  commissions. 
Pangburn  v.  American  Vault,  etc.  Co., 
205  Pa.  St.  83  (1903).  A  receiver  is 
disqualified  to  purchase,  whether  the 
sale  is  made  under  decree  of  court  or 
by  the  mortgagee  without  suit.  Nu- 
gent V.  Nugent,  98  L.  T.  Rep.  354 
(1908).  Under  the  facts  in  the  case 
of  Farley  v.  Hill,  150  U.  S.  572  (1893), 
the  court  did  not  pass  upon  the  ques- 
tion whether  the  receiver  might  buy 
bonds  on  the  market,  or  whether  he 
could  unite  with  others  in  bidding  at 
the  sale.  A  sale  by  a  commissioner  to 
a  bank  in  which  he  is  a  stockholder 
and  director  is  invalid,  irrespective  of 
whether  the  sale  and  price  were  fair. 
McCullough,  etc.  Co.  v.  Nat.  Bank,  etc.. 
Ill  Ga.  132  (1900).  After  a  foreclos- 
ure sale  has  been  confirmed  a  bond- 
holder cannot  maintain  a  bill  to  set  it 
aside  on  the  ground  that  the  receiver 
was  interested  in  the  purchase  and 
caused  the  property  to  be  sold  for  less 
than  its  value,  no  fraud  on  the  part  of 
the  trustee  being  alleged.  Fletcher  v. 
Ann  Arbor  R.  R.,  116  Fed.  Rep.  479 
(1902).  If  the  receiver  buys  at  the 
sale  he  is  liable  for  the  appraised  value 
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poration.^  Even  though  a  foreign  railroad  corporation  purchases 
a  raih'oad  at  the  foreclosure  sale,  without  power  so  to  do,  yet  only 
the  state  can  raise  that  objection.-  A  prospective  purchaser  at  fore- 
closure sale  may  contract  in  advance  to  sell  the  property  to  another 
person  in  case  he  buys  it.^  Wlicre  a  stockholder  agrees  with  corpo- 
rate creditors  that  ho  will  buy  the  property  at  foreclosure  sale  and 
pay  a  price  sufficient  to  pa}'  their  debts  they  may  hold  him  liable  if 
he  does  not  do  so,  even  though  it  is  not  in  writing.*  The  mere  fact 
that  parties  combined  to  purchase  at  foreclosure  sale  is  not  proof  of 
avoiding  competition.^ 

Although  the  property  is  sold  at  a  very  small  price,  yet  the  court 
will  not  set  the  sale  aside  for  inadequacy  of  price,  unless  there  was 


of  the  property.  In  re  Sheets,  etc.  Co., 
52  La.  Ann.  1337  (1900).  A  receiver 
is  disqualified  from  purchasing  at  a 
foreclosure  sale,  and  if  he  does  pur- 
chase he  holds  the  property  subject  to 
redemption  at  any  time.  Shadewald 
V.  White,  74  Minn.  208  (1898).  A  sale 
of  the  assets  of  a  bank  at  public  auc- 
tion with  the  consent  of  the  stockhold- 
ers will  not  be  set  aside  when  the 
price  was  a  fair  one  and  there  was  no 
fraud,  even  though  the  liquidators 
were  directors  in  the  company  that 
purchased.  In  re  Liquidation,  etc.,  43 
S.  Rep.  270  (La.  1907).  Even  though 
the  assets  are  purchased  by  a  bank  in 
which  the  receiver  is  interested,  yet,  if 
the  stockholders  do  not  object  the  sale 
is  legal.  Jackson  r.  First  State  Bank, 
13  N.  W.  Rep.  876  (S.  Dak.  1907).  In 
England  a  receiver  is  not  allowed  to 
purchase  for  himself  at  tne  sale  unless 
the  court  expressly  authorizes  him  to 
do  so.  Nugent  v.  Nugent,  97  L.  T.  Rep. 
279  (1907). 

1  Parker  v.  Elmira,  etc.  R.  R.,  165 
N.  Y.  274  (1901).  Unless  the  statutes 
provide  otherwise,  the  purchaser  of  a 
railroad  at  foreclosure  sale  may  be  a 
corporation  formed  under  the  laws  of 
another  state.  Central  Trust  Co.  v. 
Western  N.  C.  R.  R.,  89  Fed.  Rep.  24 
(1898).  In  the  case  McCarter  r.  Vine- 
land,  etc.  Co.,  65  Atl.  Rep.  1041  (N. 
J.  1907),  it  appears  that  at  a  fore- 
closure sale  of  a  gas  company  in  1884 
the  property  was  purchased  by  an  in- 
dividual who  operated  it  for  about  six 


years  when  it  was  turned  over  to  a 
corporation  organized  under  the  gen- 
eral act  and  not  under  the  gas  com- 
pany act.  The  court  held  that  such 
a  corporation  might  be  enjoined  by 
extending  its  system  into  a  territory 
which  was  claimed  by  a  gas  corpora- 
tion. Where  a  married  woman  buys 
a  railroad  at  foreclosure  sale  and 
deeds  it  to  a  person  who  advances  part 
of  the  purchase  price,  the  deed  being 
really  a  mortgage,  and  the  mortgagee 
transfers  it  to  a  corporation,  the  latter 
is  not  protected  in  its  title,  even 
though  it  issued  stock  to  her  for  her 
interest.  Texas,  etc.  Ry.  v.  Harle,  101 
S.  W.  Rep.  878  (Tex.  1907).  See  70 
Atl.  Rep.  177   (N.  J.  1908). 

2  Julian  V.  Central  T.  Co.,  193  U.  S. 
93  (1904).  Where  by  the  terms  of  the 
statute  authorizing  a  foreign  railroad 
company  to  purchase  a  railroad  with- 
in the  state  at  foreclosure  sale,  the 
foreign  railroad  company  shall  thereby 
become  a  domestic  corporation,  such 
statute  has  that  effect  and  the  com- 
pany cannot  remove  a  case  to  the 
United  States  court  on  the  ground  of 
its  being  a  citizen  of  another  state. 
Carolina,  etc.  Co.  v.  Southern  Ry.,  57 
S.  E.  Rep.  444  (N.  C.  1907). 

3  Venner  r.  Denver,  etc.  Co.,  90  Pac. 
Rep.  623   (Col.  1907). 

4  Satterfield  v.  Kindley,  57  S.  E.  Rep. 
145  (N.  C.  1907). 

5  Venner  v.  Denver,  etc.  Co.,  90  Pac. 
Rep.  623  (Col.  1907). 
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fraud  or  want  of  fairness.^  But  while  mere  inadequacy  of  price  lias 
rarely  been  held  sufficient  in  itself  to  justify  setting  aside  a  judicial 
sale  of  property,  courts  are  not  slow  to  seize  upon  other  circumstances 
impeaching  the  fairness  of  the  transaction  as  a  cause  for  vacating  it, 


1  Where  a  valuable  property  at  fore- 
closure sale  is  struck  off  for  one-sev- 
enth of  its  value  the  court  may  set  the 
sale  aside.  Ballentyne  v.  Smith,  205 
U.  S.  285  (1907).  A  creditor  who  does 
not  take  part  in  a  reorganization,  al- 
though given  an  opportunity  to  do  so, 
cannot  afterwards  complain  that  the 
property  was  sold  to  the  reorganiza- 
tion committee  at  an  inadequate  price, 
the  price  being  the  upset  price  fixed 
by  the  decree.  McEwen  v.  Harriman, 
etc.  Co.,  138  Fed.  Rep.  797  (1905). 
Even  though  the  court  orders  a  resale 
on  account  of  the  low  price,  yet  it 
need  not  order  the  sale  to  be  readver- 
tised.  Blanks  v.  Farmers',  etc.  Co.,  122 
Fed.  Rep.  849  (1903).  A  sale  by  a 
receiver  for  $6,000  of  hotel  assets  ap- 
praised at  $7,500  will  not  be  set  aside, 
even  though  a  purchaser  offers  to  give 


Biss.  380  (1878);  s.  c,  24  Fed.  Cas. 
367.  Foreclosure  sales,  etc.,  will  not 
be  set  aside  unless  the  price  is  inade- 
quate to  such  an  extent  as  to  shock 
the  conscience.  Graffam  v.  Burgess, 
117  U.  S.  180  (1886).  Mere  inade- 
quacy of  price  is  no  ground  for  re- 
fusing to  confirm  the  sale.  Confirma- 
tion will  not  be  refused  although  a 
party  offers  to  bid  twenty-one  per  cent, 
more  on  a  resale.  Bethlehem  Iron 
Co.  V.  Philadelphia,  etc.  Ry.,  49  N.  J. 
Eq.  356  (1892).  Mere  inadequacy  of 
price,  unless  so  great  as  to  shock  the 
conscience,  is  mot  ground  for  setting 
aside  a  judicial  sale.  Fidelity,  etc. 
Co.  V.  Roanoke,  etc.  Ry.,  98  Fed.  Rep. 
475  (1899).  Although  a  trust  com- 
pany is  a  pledgee  of  bonds  for  the 
benefit  of  many  notes  of  the  pledgor 
in  the  hands  of  many  holders,  and  the 


a  bond  to  bid  $8,000,  and  even  though    trust  company,  after  notice  by  mail  to 


the  receiver  refused  to  adjourn  the 
sale  at  the  request  of  97  per  cent,  of 
the  creditors.  Fleming  v.  Fleming, 
etc.  Co.,  70  N.  J.  Eq.  509  (1905) ;  s.  c, 
69  N.  J.  Eq.  715.  A  sale  at  one-half 
of  the  value  at  forced  sale  was  set 
aside  as  inadequate  in  Strickland  v. 
National  Salt  Co.,  43  N.  Y.  Misc.  Rep. 
172  (1904).  In  this  case  a  resale  was 
ordered,  but  upon  such  resale  the  price 
realized  was  only  $194,000,  as  against 
the  first  sale  at  $338,000.  See  N.  Y. 
L.  J.  July  9,  1904.  Inadequacy  of  price 
is  not  sufficient  ground  to  set  aside  a 
judicial  sale  unless  it  is  so  great  as 
to  shock  the  conscience  and  excite  the 
suspicion  of  the  court.     Fidelity,  etc. 


the  holders  of  the  notes,  is  authorized 
by  the  court  to  sell  the  bonds  at  ten 
cents  on  the  dollar,  yet  a  holder  of  the 
notes  may  thereafter  question  the  good 
faith  of  the  trust  company  in  making 
such  sale.  Minneapolis  Trust  Co.  v. 
Menage,  73  Minn.  441  (1898).  Mere 
inadequacy  of  price  is  insufficient  to 
set  aside  the  sale,  even  though  a 
party  offers  to  bid  more.  Wesson  v. 
Chapman,  76  Hun,  592  (1894).  The 
sale  will  be  confirmed  where  the 
party  objecting  to  the  price  or  mode 
of  sale  did  not  object  to  the  decree 
which  fixed  the  mode  of  sale,  and 
does  not  show  any  offer  to  pay  any 
higher  price  on  a  new  bidding,  even 


Co.  V.  Mobile,  etc.  Ry.,  54  Fed.  Rep.  26  though  the  party  alleges  that,  if  the 
(1893).  Inadequacy  of  price  is  not  property  were  sold  in  parcels,  one  par- 
enough  to  cause  the  court  to  set  aside  eel  would  pay  the  whole  debt.  Cen- 
the  sale.  A  want  of  fair  dealing  and  tral  Trust  Co.  v.  Sheffield,  etc.  Ry., 
an  honest  purchase  must  be  shown.  60  Fed.  Rep.  9  (1894),  A  sale  of 
Not  only  this,  but  the  parties  com-  $100,000  may  be  confirmed  although 
plaining  must  show  that  some  respon-  the  property  is  alleged  to  be  worth 
sible  person  is  ready  to  bid  more.  $3,000,000.  Farmers'  L.  &  T.  Co.  v. 
Turner  v.  Indianapolis,  etc.  R.  R.,  8  Oregon  Pac.  Ry.,  28  Oreg.  44  (1895). 
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especially  if  the  inadequacy  be  so  gross  as  to  shock  the  conscience,^ 
The  court  may  order  a  resale  if  the  rights  of  third  persons  have  not 
intervened." 

The  remedies  for  a  fraudulent  foreclosure  or  sale  are  discussed 
elsewhere.^  The  sale  on  the  foreclosure  may  be  confirmed  in  vaca- 
tion time.*  On  a  motion  to  confirm  a  sale,  the  validity  of  the  de- 
cree directing  foreclosure  and  sale  cannot  be  called  in  question.'* 
The  court  may,  in  its  order  confirming  the  sale,  reserve  the  right 
to  make  further  orders  respecting  claims,  rights,  or  interests  in  or 

And  the  court  will  not  readily  set  the  sible  for  the  difference  in  price.  May- 
sale  aside  on  the  ground  that,  after 
the  property  was  struck  off,  some  one 
offered  a  higher  price.  Pewabic  Min. 
Co.  V.  Mason,  145  U.  S.  349  (1892). 
A  sale  will  not  be  set  aside  merely 
because  parties  offer  to  pay  a  higher 
price.  Wickersham  v.  Ricker,  58  Fed. 
Rep.  282  (1893).  Inadequacy  of  price 
is  not  enough  to  set  aside  the  sale 
unless  it  is  such  as  to  shock  the  con- 
science. Fidelity  Insurance,  etc.  Co. 
I'.  Roanoke  Iron  Co.,  84  Fed.  Rep.  752 
(1897).  A  sale  by  the  receiver  or- 
dered by  the  court,  subject  to  the  ap- 


hew  V.  West  Virginia,  etc.  Co.,  24 
Fed.  Rep.  205  (1885).  Where  by  ac 
cident  a  person  who  intends  to  bid 
does  not  deposit  the  sum  required  to 
qualify  him  as  a  bidder,  and  as  a 
result  there  is  no  competition,  and  at 
the  sale  the  property  is  sold  at  a  very 
low  figure,  and  the  intended  pur- 
chaser offers  to  bid  twenty-five  per 
cent,  more  on  a  new  sale,  the  court 
will  refuse  to  confirm  the  sale  and 
will  order  a  new  sale.  Magann  v. 
Segal,  92  Fed.  Rep.  252  (1899). 
Where,  upon  dissolution,  the  receiver 
proval  of  the  court,  will  not  be  con-  is  authorized  to  sell  the  property  at 
firmed  by  the  court  where  the  sum  private  sale  and  does  make  such  sale 
realized  is  small.  Merchants'  Bank  v.  subject  to  confirmation  by  the  court, 
Moore,  68  Minn.  468  (1897).  Where  a  subsequent  offer  by  another  party 
a  sale  authorized  by  the  court  at  a    at  a  higher  price  will  not  be  enter- 


fixed  price  turns  out  to  have  been 
based  upon  misinformation,  the  court 
may  set  it  aside  and  order  repayment 
to  the  purchaser  of  the  price,  and  in- 
terest, and  attorney's  fees.  Horse, 
etc.  Co.  V.  Schofield,  9  N.  Mex.  136 
(1897).     See  §§478,  489,  supra. 

1  Schroeder  v.  Young,  161  U.  S.  334 
(1896). 

2  Stuart  r.  Gay,  127  U.  S.  518 
(1888).  A  resale  will  be  ordered 
when  consented  to  by  all,  and  a  bond 
is  given  that  a  higher  price  will  be 
bid.  The  bidder  is  not  entitled  to 
turn  in,  in  payment  of  his  bid,  an  al- 
leged contract  of  purchase  of  the 
claims  of  various  creditors,  such  con- 
tract being  contested.  If  on  a  resale 
the  bidder  does  not  fulfill,  the  court 
•will  confirm  the  original  sale  and 
hold  the  bidder  at  the  resale  respon- 


tained  by  the  court,  even  though  it 
was  made  before  the  sale  was  con- 
firmed, there  being  no  great  difference 
in  the  prices.  Rogers  v.  Rogers,  etc. 
Co.,  49  Atl.  Rep.  833  (N.  J.  1901). 
Even  though  a  receiver's  sale  of 
property  is  a  private  sale,  and  before 
it  is  confirmed  another  party  makes 
a  higher  bid,  nevertheless,  if  there  is 
no  fraud  or  mistake  chargeable 
against  the  purchaser,  the  court 
will  confirm  the  sale,  notwithstand- 
ing the  objection  of  a  stockholder 
and  of  the  competing  bidder.  Rogers 
V.  Rogers,  etc.  Co.,  62  N.  J.  Eq.  Ill 
(1901). 

3  See  §§  766,  828.  848,  supra. 

4  Central  Trust  Co.  v.  Sheffield,  etc 
Ry.,  60  Fed.  Rep.  9   (1894). 

5  Central   Trust   O.   r.   Peoria,   etc 
Ry.,  118  Fed.  Rep.  30  (1902). 
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liens  on  tlie  property.*  An  objection  that  property  was  sold  at  ju- 
dicial sale  as  a  whole,  and  not  in  parcels  in  which  it  actually  existed, 
and  that  either  of  such  parcels  was  of  sufficient  value  to  discharge 
the  lien  for  which  the  whole  was  sold,  is  not  a-vailable  against  con- 
firmation of  the  sale,  where  neither  party  objected  to  the  decree 
which  directed  its  sale  as  a  whole,  and  where  there  is  no  offer  to 
pay  a  higher  price  in  case  the  sale  be  reopened.^  Where  stock  is 
sold  on  a  mortgage  foreclosure,  it  will  be  sold  ''by  offering  the 
shares  in  small  blocks,  and  then  as  a  whole,  and  taking  the  bid  which 
aggregates  the  larger  sum."  ^     An  irregular  judicial  sale  neverthe^ 

1  See  §  849,  supra;  Farmers'  L.  &  T.  2  Central  Trust  Co.  v.  Sheffield,  etc. 
Co.  v.  Newman,  127  U.  S.  649  (1888),  Ry.,  60  Fed.  Rep.  9  (1894).  See  also 
reversing  Farmers'  L.  &  T.  Co.  v.  §  836,  supra.  The  auctioneer  may  of- 
Burlington,  etc.  Ry.,  32  Fed.  Rep.  805  fer  the  whole  property,  and  if  he  gets 
(1887),  where  the  court  held  that  it  no  bid  may  then  offer  the  real  and 
was  legal  to  order  the  property  resold  personal  property  separately.  South- 
in  order  to  pay  a  prior  lien  which  western,  etc.  Ry.  v.  Hays,  63  Ark.  355 
had  not  been  adjusted.  See  aiso  Burn-  (1897).  A  sale  of  the  property  as  a 
ham  V.  Bowen,  111  U.  S.  776,  782  whole,  instead  of  in  parcels,  is  legal 
(1884),  where  there  was  a  strict  fore-  where  no  objection  was  made  to  the 
closure.  A  decree  that  the  surplus,  decree  to  that  effect  and  the  price 
after  paying  such  of  the  bondholders  realized  was  a  fair  one.  Nevada,  etc. 
as  were  known,  shou-ld  -be  brought  Syndicate  v.  National,  etc.  Co.,  103 
into  court  to  be  distributed  undfer  the  Fed.  Rep.  391  (1900);  aff'd,  106  Fed. 
direction  of  the  court  to  such  bond-  Rep.  116.  In  the  case  Strickland  v. 
holders  and  lienors  as  were  entitled  National  Salt  Co.,  43  N.  Y.  Misc.  Rep. 
to  it,  and  reserving  all  questions  not  172  (1904),  it  was  held  that  a  pro- 
decided  for  consideration,  is  proper,  vision  in  the  order  of  sale  by  which 
Chicago,  etc.  Land  Co.  v.  Peck,  112  111.  the  property  was  to  be  offered  in 
408  (1885).  For  the  form  of  a  d'ecree  parcels  and  then  as  a  whole,  tended 
confirming  a  sale,  see  Duncan  v.  At-  to  stifle  coQipetition  and  to  enable  the 
lantic,  etc.  R.  R.,  88  Fed.  Rep.  843  reorganizing  party  to  purchase  it.  In 
(1881);  for  decree  directing  payment  the  same  case  it  was  held  that  a  fur- 
to  the  complainants,  see  s.  c,  p.  850;  ther  provision  that  the  purchaser 
and  for  decree  distri^buting  the  sur-  might  offset  seventy  per  cent,  of  his 
plus,  see  s.  c,  p.  852.  Before  deliver-  claims  against  any  bid  is  illegal, 
ing  possession  of  the  property  to  the  where  the  reorganizing  party  is  the 
purchasers  at  foreclosure  sale,  the  only  one  having  such  claim.  In  this 
court  will  require  part  payment,  and  case  a  resale  was  ordered,  but  upon 
also  require  them  to  con>ply  with  fu-  such  resale  the  price  realized  was 
ture  orders  of  the  court.  Ceritral  T.  only  $194,000  as  against  the  first  sale 
Co.  V.  Wabash,  etc.  Ry.,  29  Fed.  Rep.  at  $338,000.  See  N.  Y.  L.  J.  July  9, 
618  (1886).    Where  a  foreclosure  sale  1904. 

takes   place   subject   to  a   subsequent  3  Toler  v.  East  Tennessee,  etc.  Ry., 

determination  of  the  claims  of  inter-  67  Fed.  Rep.  168,  181  (1894).     In  the 

vening  parties,  the  party  purchasing  case  of  Harris  v.  Youngstown  Bridge 

must  be  brought  in  as  a  party  to  the  Co.,  90  Fed.  Rep.  322    (1898),  where 

whole  suit.     Fitzgerald  v.  Evans,   49  there  were  different  mortgages  on  a 

Fed.  Rep.  426  (1892).  bridge  and  terminals  and  a  railroad, 
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less  passes  to  tlie  purchaser  all  the  rights  of  the  mortgagee  who 
caused  the  sale.^  The  act  of  congress  regulating  the  method  of  sale 
on  foreclosure  does  not  apply  to  decrees  rendered  prior  to  the  act.^ 
The  act  of  congress  describing  the  advertisement  which  shall  be 
made  before  the  foreclosure  sale  of  real  estate  is  for  tlie  benefit  of 
the  mortgagor  alone,  and  creditors  cannot  object  to  the  sale  on  the 
ground  that  such  statute  was  not  complied  with.^  The  validity  of 
a  judicial  sale  of  the  assets  of  an  insolvent  corporation  by  a  receiver 
cannot  be  impeached  in  a  collateral  action.^  Mere  errors  in  a  decree 
as  to  the  mode  of  sale  and  mere  irreg-ularities  in  the  sale  are  not  fatal 
to  the  sale  where  it  has  been  confirmed  on  due  notice  and  without 
objection.^  Even  though  the  master  sells  subject  to  a  mortgage, 
when  he  was  directed  to  sell  free  from  all  liens,  yet  if  no  one  was 
injured  the  court  may  confirm  the  sale.^  The  rule  of  caveat  emptor 
applies  to  a  purchaser  at  a  foreclosure  sale.'^     A  misrepresentation 


the  court  ordered  that  the  property 
be  offered  in  parcels  first  and  then  the 
whole  property  as  an  entirety,  and  in 
case  the  bid  for  the  entirety  was 
greater  than  the  separate  bids,  the 
latter  were  to  fix  the  rate  of  distribu- 
tion. 

1  Brobst  V.  Brock,  10  Wall.  519 
(1870).  Informalities  in  a  receiver's 
sale  do  not  render  the  purchasing  cor- 
poration liable  to  return  to  the  old 
corporation  the  property  together 
with  improvements.  Mining  Co.  v. 
Mining  Co.,  116  111.  170  (1886).  The 
purchaser  at  a  void  foreclosure  sale 
may  be  entitled  to  the  benefit  of  the 
mortgage.  Venner  v.  Denver,  etc.  Co., 
15  Colo.  App.  495   (1900). 

2  Central  Trust  Co.  v.  Sheffield,  etc. 
Ry.,  60  Fed.  Rep.  9  (1894).  See  act 
of  March  3,  1893,  27  U.  S.  Stat,  at  L., 
p.  751. 

3  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900); 
afE'd,  106  Fed.  Rep.  116.  Even  though 
the  decree  in  the  federal  court  fore- 
closing land  does  not  follow  the  re- 
quirements of  the  act  of  congress  of 
March  3,  lSb3,  as  to  notice  of  sale, 
yet  if  the  mortgagor  does  not  object, 
even  when  the  sale  is  confirmed,  and 
does  not  appeal,  he  cannot  attack  the 
sale  collaterally  by  an  action  in  eject- 


ment. National,  etc.  Co.  v.  Nevada, 
etc.  Syndicate,  106  Fed.  Rep.  110 
(1901).  A  defendant  in  a  foreclosure 
suit  cannot  object  to  a  sale  on  the 
ground  that  it  did  not  comply  with 
the  federal  statute  where  he  took  no 
appeal  and  made  no  objection  until 
after  the  sale  had  been  confirmed. 
National,  etc.  Co.  v.  Nevada,  etc.  Syn- 
dicate, 112  Fed.  Rep.  44  (1901). 

4  Anderson  v.  Chicago,  etc.  T.  Co., 
101  Wis.  385   (1898). 

5  Nevada,  etc.  Syndicate  v.  National, 
etc.  Co.,  103  Fed.  Rep.  391  (1900), 
holding  also  that  confirmation  of  the 
sale  may  be  made  before  the  time 
specified  in  the  decree,  if  no  objection 
is  made. 

0  Old  Colony  T.  Co.  v.  Great,  etc. 
Co.,  181  Mass.  413  (1902). 

7  He  cannot  have  a  reduction  from 
the  price  on  account  of  unpaid  taxes 
nor  on  account  of  interest  not  yet 
due  on  prior  mortgage  bonds,  unless 
the  decree  so  provided.  Terre  Haute, 
etc.  Ry.  V.  Harrison,  96  Fed.  Rep.  907 
(1899).  Even  though  a  railroad  mort- 
gage is  being  foreclosed  in  the  fed- 
eral court  on  the  supposition  that  a 
prior  mortgage  had  been  fully  paid, 
yet  a  'bona  fide  purchaser  of  bonds 
secured  by  such  prior  mortgage  may 
bring   a  foreclosure   suit   thereon   in 
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bv  the  receiver  in  making  a  sale  may  not  release  the  purchaser,  but 
he  may  hold  the  receiver  responsible  either  personally  or  oihcially. 
If  he  elects  to  do  the  latter,  his  judgment  has  no  preference  over  other 
claims  against  the  receiver.^ 

A  deed  by  the  trustee  of  a  mortgage  reciting  a  foreclosure  decree  is 
not  limited  in  its  operation  to  the  authority  conferred  by  the  decree 
but  passes  the  title  of  the  tinistee  to  the  land  which  it  purports  to 
convey.^  The  court  will  put  the  purchaser  into  possession  by  a  writ 
of  possession.^  If  the  purchaser  at  the  foreclosure  sale  refuses  to  ful- 
fill, he  is  liable  to  attachment  or  for  the  deficiency  arising  on  a 
second  sale,^  and  he  may  be  required  to  pay  interest.^     Where  the 

the  state  court  after  the  foreclosure  the  purchaser  does  not  fulfill  and  a 

suit    in    the    federal    court   has   been  resale  is  had,  general  creditors  may 

completed,    even    though    such    pur-  compel   the   first   purchaser   to   make 

chaser  purchased  during  the  foreclos-  good    the    deficiency.     Central    Trust 

ure  of  the  subsequerit  mortgage  and  Co.    v.    Cincinnati,    etc.    Ry.,    58    Fed. 

was    aware   of    the    default   on    such  Rep.     500     (1892).     Where,     by    the 

second     mortgage.      Pittsburgh,     etc.  terms  of  the  sale,  the  sale  is  to  be 

Ry.  V.  Lynde,  55  Ohio  St.  23   (1896).  confirmed  by  the  chancellor,  the  party 

Same  case  aff'd  sub  nom.  Pittsburgh,  who  bids  and  does  not  fulfill  cannot 

etc.  Ry.  V.  Long  Island  L.  &  T.  Co.,  be  held  liable   for  the  difference  be- 

172   U.   S.  493    (1899).     A  purchaser  tween  his  price  and  the  price  realized 

at  foreclosure  sale  has  a  right  to  in-  at  the  final  sale,  if  the  receiver  sues 

tervene    in    another    foreclosure    suit  for  the  difference  without  first  having 

brought     by     an     unforeclosed     lien-  the  defaulted  sale  confirmed.     Leslie 

holder.      Connor    v.    Tennessee,    etc.  r.  Goodhue,  69  Hun,  71   (1893).   Even 

Ry.,  109  Fed.  Rep.  931    (1901).  though  a  receiver  sells  and   delivers 

1  Coe  V.  Patterson,  122  N.  Y.  App.  the  property  and  takes  a  bond  for 
Div.  76  (1907).  payment   instead   of   the   payment  it- 

2  Chesapeake,  etc.  Ry.  v.  Washing-  self,  he  may  enforce  the  bond.  O'Gor- 
ton  R.  R.,  199  U.  S.  247    (1905).  man   v.    Sabin,    62   Minn.    46    (1895). 

3  Terrell  v.  Allison,  21  Wall.  289  Where  the  purchaser  does  not  fulfill 
(1874);  Brooks  v.  Vermont  Cent.  R.  and  a  resale  is  ordered,  notice  of  a 
R.,  14  Blatchf.  463  (1878) ;  s.  c,  4  resale  must  be  given  to  him,  if  he  is 
Fed.  Cas.  308.  The  purchaser's  rem-  to  be  held  liable  for  the  difference  in 
edy  to  obtain  possession  is  at  law  and  price.  Bayne  v.  Brewer  Pottery  Co., 
not  in  equity,  even  though  he  seeks  90  Fed.  Rep.  622  (1898). 

to  oust  assignees  of  a  lessee,  who  5  The  purchaser  who  is  at  once  put 
were  not  made  parties  defendant.  Ty-  in  possession  must  pay  interest  on 
ler    r.    Hamilton,    62    Fed.    Rep.    187    the  purchase  price  up  to  the  time  of 


(1894), 


payment.     Haven  v.  Grand  Junction, 


4  Camden  v.  Mayhew,  129  U.  S.  73  etc.   Co.,   109   Mass.   88    (1871).     For 

(1889).     Where   the    purchaser   at    a  the  form  of  a  deed  to  the  purchaser, 

receiver's    sale    does    not    fulfill,    the  see  Duncan  v.  Atlantic,  etc.  R.  R.,  88 

court  may  compel  him  to  pay  the  dif-  Fed.  Rep.  844  (1880).    Interest  is  not 

ference  between  the  price  he  bid  and  chargeable     against     the     purchaser 

the  price  at  which  the  property  was  where   he   has   not   clearly   been    put 

afterwards  sold.    Watrous  v.  Hilliard,  in    default    of    payment.      Cutting   v. 

88  Pac.  Rep.  185   (Colo.  1906).  Where  Tavares,  etc.  R.  R..  61  Fed.  Rep.  150, 
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purchaser  at  the  foreclosure  sale  is  really  acting  as  agent  for  an 
undisclosed  principal,  but  a  judgment  is  obtained  against  him  per- 
sonally, his  principal  cannot  also  be  held  liable.^  But  the  undis- 
closed principals  of  the  purchaser  at  foreclosure  sale  may  be  liable 
for  his  bid,  even  though  the  agent  had  been  sued  therefor,  it  not 
being  known  that  the  latter  was  acting  as  agent.^  For  failure  to 
carry  out  a  purchase  at  a  foreclosure  sale  the  purchaser's  bondsmen 
may  be  held  liable.^  Ev'en  though  the  purchaser  has  not  paid  in 
full  the  deposit  called  for  by  the  terms  of  the  sale,  yet  the  court 
will  not  set  the  sale  aside,  there  being  no  proof  that  the  purchaser 
will  not  pay.*  ^Vllere  the  highest  bidder  at  the  sale  docs  not  pay, 
the  property  may  be  turned  over  to  the  next  highest  bidder  who  is 
ready  to  pay.  Ko  resale  is  necessary.^  Where  the  purchase  price 
on  foreclosure  sale  is  not  paid,  an  action  lies  in  behalf  of  the  bond- 
holders to  set  aside  the  sale  and  all  subsequent  transfers  and  mort- 
gages as  fraudulent.^  But  even  though  the  entire  purchase  price 
at  foreclosure  sale  is  not  paid,  and  the  court  directs  certain  new  first- 
mortgage  bonds  to  be  deposited  as  security  for  the  balance  of  the 
purchase  price,  and  the  new  company  becomes  insolvent  and  the 
bonds  so  deposited  are  insufficient  to  pay  the  full  purchase  price, 
yet  the  sale  will  not  be  set  aside  nor  the  unpaid  purchase  price  de- 
clared  a  lien  upon  the  property,  all  parties  having  acquiesced  in 
the  orders  of  the  court."^  A  purchaser  at  foreclosure  sale  cannot 
avoid  the  obligations  of  the  sale  by  setting  up  that  subsequently  to 
the  sale  he  acquired  another  title  by  purchase  at  a  judicial  sale 
made  by  another  court.^  The  purchaser  is  not  liable  on  the  re- 
ceiver's certificates  unless  the  decree  so  provided.^  Where  the  re- 
ceiver stated  the  amount  of  debts  which  the  purchaser  must  pay,  and 

157  (1894).     Cf.  Nashua,  etc.  Corp.  v.        8  Baltimore  T.  &  G.  Co.  v.  Hofstet- 

Boston,   etc.   Corp.,    61   Fed.    Rep.  37    ter,  85  Fed.  Rep.  75   (189S). 

(1894).  9  In  the  case  of  Grand  Trunk  Ry.  v. 

1  Ranger    r.    Thalmann,    65    N.  Y.    Central  Vermont  R.  R.,  103  Fed.  Rep. 
App.  Div.  5  (1901).  740    (1900),    where,    in    1872,   the   re- 

2  Ranger    r.    Thalmann,    39    N.  Y.    ceivers  issued,  under  the  order  of  the 
Misc.  Rep.  420   (1902).  court,  a  large  quantity  of  thirty-year 

sTerbell  r.  L.ee,40  Fed.Rep.40  (1889).  eight  per   cent,   bonds  constituting  a 
4  Fidelity     Insurance,    etc.     Co.     v.  lien  on   property,  and   in   1883,   upon 
Roanoke  Iron   Co.,  84  Fed.  Rep.  752  reorganization,     these     bonds     were 
(1897).  made  exchangeable  for  first-mortgage 
sColer  r.  Barth,  24  Colo.  31  (1897).  bonds,  and  in  1899  such  mortgage  waa 
c  Stevens  r.  Central  Nat.  Bank,  144  foreclosed,  and  in  the  decree  the  court 
N.    Y.    50     (1894);     rev'd    on    other  provided  for  distribution  of  the  sell- 
grounds  in  Central  Nat.  Bank  v.  Stev-  ing  price  among  the  bondholders  se- 
ens,  169  U.  S.  432  (1898).  cured  by  the  mortgage  without  mak- 
7  United  States  Rubber  Co.  r.  Amer-  ing  provision  for  certain  bonds  issued 
ica,  etc.  Co.,  181  U.  S.  434  (1901).  by  the  receiver  and  not  actually  ex- 
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it  turns  out  they  are  mucli  greater,  the  court  may  relieve  the  pur- 
chaser from  his  bid.^  The  bidder  at  the  sale  becomes  a  sort  of 
party  to  the  suit,  and  may  appeal  from  decisions  aifecting  him.^ 
He  may  contest  a  suit  for  foreclosure  subsequently  brought  by  per- 
sons who  were  supposed  to  have  been  cut  off.^  Sometimes,  by  the 
terms  of  the  sale,  the  purchaser  is  required  to  assume  and  pay  all 
the  receiver's  obligations.*  A  purchaser  at  foreclosure  sale  may  pay 
and  demand  an  assignment  of  a  prior  lien  which  is  due.^  Where 
the  purchaser  intervenes  and  deposits  money  with  the  court  to  pay 
bonds  not  yet  due,  such  purchaser  may  be  liable  for  costs  to  the 
clerk  of  the  court  for  receiving  and  paying  out  such  money.^ 
Various  questions  relative  to  the  rights  of  the  purchaser  are  con- 
sidered elsewhere^ 

After  foreclosure  has  been  commenced  by  the  trustee  of  a  rail- 
road mortgage,  the  court  is  not  inclined  to  allow  redemption  ex- 
cept upon  terms  which  will  protect  the  bondholders  from  a  further 
default  and  a  second  suit  to  foreclose.^    Upon  payment  of  the  amount 

changed     for     mortgage     bonds,     the  5  City  of  Lincoln  v.  Lincoln  St.  Ry., 

court  held  that  it  could  not  order  the  97  N.  W.  Rep.  255  (Neb.  1903). 

purchaser  at  foreclosure  sale  to  pay  6  In   re   Michigan,    etc.    R.    R.,    124 

any  outstanding  receiver's  bonds,  in-  Fed.  Rep.  727  (1903). 

asmuch  as  the  court,  having  sold  and  7  See  §  890,  infra.     A  purchaser  at 

transferred  the  property,  had  no  fur-  a   receiver's   sale   cannot  object   that 

ther  jurisdiction  to  entertain  a  peti-  the  receiver  himself  did  not  make  the 

tion  to  enforce  such  receiver's  bonds  sale  and  that  a  statute  as  to  notice  of 

or  to   require   the  purchaser  to  pay  sale  by  execution  is  applicable  to  re- 

tliem.  ceiver's  sales.     Threadgill  v.  Colcord, 

1  Interstate  Nat.  Bank  v.  O'Dwyer,  16  Okl.  447  (1906). 

15  Tex.  Civ.  App.  33    (1896).    Where  §  In  Fleming  v.  Soutter,  6  Wall.  747 

the  purchaser  obtains  a  release  from  (1867),    the    decree    authorized    the 

his  bid,    his   attorney's   charges   will  complainant,    when    further    coupons 

not  be  paid  out  of  the  fund.    Farm-  should  become  due  and  unpaid,  to  ap- 


ers'  L.  &  T.  Co.  v.  Green,  79  Fed.  Rep 
222    (1897). 

2  See  §  849,  supra 

3  Simmons  v.  Taylor,  38  Fed.  Rep 


ply  for  an  order  of  sale  in  that  same 
suit.  If  the  mortgagor  offers  to  pay 
the  debt  upon  which  the  foreclosure 
is  based,   the  court  is  bound   to  dis- 


682  (1889);  rev'd  on  other  points,  sub  charge  the  receiver.     Milwaukee,  etc. 

nom.  Simmons  v.  Burlington,  etc.  Ry.,  R.  R.  v.  Soutter,  2  Wall.  510   (1864). 

159  U.  S.  278   (1895).  The  mortgagor,  or  persons  with  whom 

4  See  §  890,  infra.    Where  by  decree  it  has  contracted,   cannot  stop   strict 

of  foreclosure  of  the  federal  court  the  foreclosure    by    giving    security    for 

purchaser  has  to  pay  such  claims  as  past-due  interest.    Payment  in  full  of 

the   court    might   direct,    the    federal  principal  and  interest  must  be  made. 

court  will   enjoin  proceedings  in  the  Ellis  r.  Boston,  etc.  R.  R.,  107  Mass. 

state  court  on  such  claims.     Stewart  1,    37    (1871).     Where   foreclosure  is 

V    Wisconsin,  etc.  Ry.,  117  Fed.  Rep.  commenced    for    non-payment    of    in- 

782   (1902).  terest,  the  trustees  taking  possession, 
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found  due  in  a  foreclosure  suit,  the  mortgagor  is  entitled  to  possession, 
and  to  have  the  receiver  discharged.^  Where  the  foreclosure  is  for 
the  interest  only,  the  debtor  can  prevent  a  sale  by  paying  into  the 
master's  office  the  amount  necessary  to  pay  the  interest  in  default. 
All  proceedings  will  then  be  stayed  until  another  default.^  Where 
a  bondholder  is  foreclosing,  an  offer  of  the  defendant  to  pay  his  bonds 
and  the  costs  to  date,  upon  the  assignment  of  his  bonds  to  the  de- 
fendant, should  be  made  to  the  owner  of  the  bonds  and  not  to  the 
attorney.^ 

Although  a  foreclosure  sale  is  decreed  subject  to  the  rights  of  a 
junior  mortgagee,  a  party  defendant,  yet  seven  years'  delay  is  fatal 
to  redemption  by  such  junior  mortgagee.^    A  second-mortgage  bond- 


the  owners  of  the  equity  of  redemp- 
tion may  stop  the  foreclosure  by  pay- 
ing the  interest  due,  but  will  not  be 
allowed     to     take    possession    except 
upon    paying    or   securing   the   whole 
debt  not  yet  due.     Wood  v.  Goodwin, 
49   Me.    260    (1861),    where   the   pur- 
chaser at  execution  sale  of  a  part  of 
the   road    sought   to   redeem.     Where 
a  railroad  company  has  delivered  its 
road    to   the   trustee   of   the   deed   of 
trust  to   operate   for   the   purpose   of 
paying  back  interest  according  to  a 
compromise  of  the  creditors,  the  com- 
pany   may    obtain    possession    again 
upon  tendering  unpaid  back  interest. 
Union  T.  Co.  v.  Missouri,  etc.  Ry.,  26 
Fed.  Rep.  485   (1880).     A  mistake  by 
the  company  in  regard  to  the  place 
where  the  interest  is  deposited  to  pay 
the    coupons    is   sufficient    excuse    to 
prevent  foreclosure.     Union,  etc.  Ins. 
Co.  V.  Union,   etc.   Co.,   37   Fed.  Rep. 
286  (1889). 

1  Railroad  Co.  v.  Soutter,  2  Wall. 
510  (18G4).  If  the  road  runs  into 
two  states  and  the  equity  of  redemp- 
tion is  sold  on  execution  in  one,  the 
purchaser  is  entitled  to  redeem  the 
whole  property  in  both  states  from  a 
mortgage  which  covers  the  whole. 
Wood  r.  Goodwin,  49  Me.  260  (1861). 
Where,  in  a  foreclosure  suit,  junior 
lienees  wish  to  redeem  from  senior 
lienees,  an  absolute  offer  to  pay  must 
be  made.  Bound  v.  South  Carolina 
Ry.,  68  Fed.  Rep.  473    (1893).  As  to 


the  right  to  redeem  such  part  of  an 
interstate  railroad  as  is  in  one  state, 
see  Comptott  r.  Jesup,  68  Fed.  Rep. 
263  (1895).  This  was  a  complicated 
case  where  a  lienor  established  his 
lien  in  a  state  court,  and  such  lien 
was  recognized  in  the  federal  court 
to  the  extent  of  allowing  redemption. 
See  s.  c,  167  U.  S.  1  (1897). 

2  Toler  V.  East  Tennessee,  etc.  Ry., 
67  Fed.  Rep.  168,  181  (1894).  See 
also  §  836,  supra.  The  foreclosure  suit 
does  not  fall  by  reason  of  the  receiver 
paying  a  part  of  the  back  interest. 
American  L,  &  T.  Co.  r.  Union  Depot 
Co.,  80  Fed.  Rep.  36   (1897). 

3  Whittaker  v.  Belvidere,  etc.  Co.,  55 
N.  J.  Eq.  674   (1897). 

4  Simmons  v.  Burlington,  etc.  Ry., 
159  U.  S.  278  (1895),  rev'g  Simmons 
V.  Taylor,  38  Fed.  Rep.  682  (1889). 
Where  a  judgment  against  a  railroad 
is  obtained  in  1857  creating  a  lien 
thereon,  and  subsequently  a  mortgage 
is  executed,  which  is  subsequently 
foreclosed,  and  thereafter  the  prop- 
erty is  again  sold  on  execution  based 
on  the  judgment,  and  the  purchaser 
at  the  latter  sale  enters  into  posses- 
sion and  keeps  possession  for  upwards 
of  thirty  years,  the  ten  years'  statute 
of  limitations  applies  to  the  title  ac- 
quired on  the  foreclosure  sale.  Gun- 
nison i\  Chicago,  etc.  Ry.,  130  Fed. 
Rep.  259  (1904).  A  lienholder  who 
is  not  made  a  party  defendant  In  the 
suit    of   another    lienholder   to    fore- 


2939 


§  850.] 


FORECLOSURE  OF  MORTGAGES. 


[CH.  XLIX. 


holder  seeking  to  set  aside  or  avoid  a  foreclosure  under  a  first  mort- 
gage on  the  ground  that  the  purchaser  was  disqualified  must  tender 
reimbursement  of  the  full  amount  of  their  bonds  to  the  first-mortgage 
bondholders  who  have  bid  in  the  property,  even  though  it  was  bid  in 
for  less  than  the  first-mortgage  debt.^ 

Where  a  judgment  creditor,  having  a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at  a  price  less  than  his  judgment, 
another  lienholder  may  redeem  by  paying  the  price  realized  at  such 
sale,  but  redemption  by  the  judgment  debtor  himself  restores  the  lien 
for  the  unpaid  balance  of  the  judgment,  the  rule  as  to  him  being  dif- 
ferent from  the  rule  as  to  redemption  by  other  lienholders.-  Ques- 
tions relative  to  the  ownership  of  bonds,  as  for  instance  between 
the  pledgor  and  pledgee,  are  decided  after  the  sale  but  before  dis- 
tribution.^ A  trust  company  that  has  instituted  a  suit  to  foreclose 
a  mortgage  and  caused  a  receiver  to  be  appointed  may  be  required 
to  pay  the  debts  of  the  receiver  and  the  expenses  in  excess  of  the 
amount  realized  on  the  foreclosure  sale.^ 


close,  is  entitled  to  redeem  within  a  which  the  property  sold.     See  Code, 

reasonable  time,  but  is  not  entitled  to  §§  3505-3519.    Where,  in  Minnesota,  a 

another  sale  of  the  property.     Crouch  judgment    creditor    redeems    from    a 

V.   Dakota,   etc.   R.   R.,   IS    S.   D.    540  sale   under   the   first   mortgage,    such 

(1904).     See  §  844,  stipra.  judgment     creditor     takes     complete 

1  Cunningham  v.  Macon,  etc.  R.  R.,  title  and  need  not  foreclose.  Under 
156  U.  S.  400  (1895),  holding  also  the  Minnesota  statutes  the  judgment 
that  it  is  the  duty  of  second-mortgage  creditor  need  pay  only  the  price  real- 
bondholders  to  attend  the  sale  and  ized  at  the  foreclosure  sale,  even 
raise  the  bid  if  they  wish  to  protect  though  the  foreclosure  was  only  for 
their  interests.    See  also  §  848c,  supra,  the  interest,  leaving  the  principal  en^ 

2  Porter  v.  Pittsburg  Steel  Co.,  122  tirely  unpaid.  Curtis  r.  Cutler,  76 
U.  S.  267  (1887).  For  the  mortgagor  Fed.  Rep.  16  (1896).  Where  the  pur- 
er his  grantee  to  redeem  property  chaser  at  h  reclosure  sale  has  taken 
which  has  been  sold  under  a  mort-  up  a  street  railway  before  the  time 
gage,  it  is  not  sufficient  for  him  to  of  redemption  expires,  the  damage  to 
tender  the  amount  of  the  sale.  The  the  party  entitled  to  redeem  is  the 
whole  mortgage  money  must  be  ten-  value  of  the  materials  so  taken  up  in 
dered  or,  if  suit  be  brought,  be  paid  excess  of  the  price  realized  at  the 
into  court.  Collins  v.  Riggs,  14  Wall.  sale.  Colfin  r.  Batesville,  etc.  Ry.,  63 
491  (1871).  That  the  person  redeem-  Ark.  602  (1897).  The  remedy  of  a 
ing  must  pay  the  whole  mortgage  purchaser  of  the  equity  of  redemp- 
debt  instead  of  the  price  at  which  the  tion  as  against  a  foreclosure  suit  in 
property   sold  on  a  foreclosure  sale,  Illinois  is  to  redeem  within  one  year 


see  McCormick  v.  Knox,  105  U.  S.  122 
(1881);  Holbrook  v.  Worcester  Bank, 
12  Fed.  Cas.  326  (1855);  Jones  on 
Mortgages  (5th  ed.),  §1075.  In  Ala- 
bama a  statute  allows  redemption  by 


from  any  sale  under  the  trust  deed. 
Morse  v.  Holland  T.  Co.,  184  111.  255 
(1900). 

3  See  §  847,  supra,  and   §  881,  in^ra. 

4  Chapman  v.    Atlantic   T.   Co.,   119 


judgment   creditors   at   the   price    at    Fed.  Rep.  257  (1902),  the  court  ref us- 
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The  subject  of  distribution  of  assets  is  considered  elsewhere.^ 
Where  the  referee  in  a  foreclosure  sale  sells  chattels  which  are  not 
covered  by  the  mortgage,  the  owner's  remedy  is  replevin  or  con- 
version.2  The  mortgage  bondholders  are  entitled,  after  exhausting 
their  mortgage  security,  to  a  decree  for  the  balance  due,  and  may 
come  in  as  general  creditors  for  such  balance.^  Where  the  trustee 
enters  a  deficiency  judgment  a  bondholder  cannot  thereafter  bring 
suit  on  his  bonds.^  Wliere  the  trustee  of  the  mortgage  in  fore- 
closing knows  that  the  corporation  is  entitled  to  the  surplus  but  pays 
the  same  to  a  pledgee  of  the  corporation  the  trustee  is  personally 
liable.^ 

ing  to  follow  Farmers'  L.  &  T.  Co.  v.  trustee  can  in  the  foreclosure  suit  en- 
Oregon,  etc.  R.  R.,  31  Oreg.  237  force  to  the  extent  of  the  deficiency  a 
(1S97).  See  also  §879,  in^ra.  guarantee  of  the  bonds,  see  Central 
1  See  §  881,  infra.  Trust  Co.  v.  Indiana,  etc.  R.  R.,  98 
2Beebe  v.  Richmond  Light,  etc.  Co.,  Fed.  Rep.  666  (190u). 
6  N.  Y.  App.  Div.  187   (1896).  4  Grant    v.    Winona,    etc.     Ry.,     85 

3  Mercantile  Trust  Co.  v.  Southern,  Minn.  422  (1902). 

etc.  Co..  86  Fed.  Rep.  711  (1898).    See  5  Brinkerhoff,  etc.  Co.  v.  Boyd,  192 

also  §849,  supra.    As  to  whether  the  Mo.  597.   (1905). 
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CHAPTER  L. 


PRIORITY  OF  THE  MORTGAGE  LIEN  OVER  OTHER  LIENS,  MORT- 
GAGES, DEEDS,  LEASES,  CLAIMS,  JUDGMENTS,  DEBTS,  AND  LIA- 
BILITIES. 


§  851.  Conflict  of  claims. 

852.  What    personal    property,    con- 

tracts, stock,  bonds,  etc.,  are 
covered  by  the  mortgage — 
Effect  on  the  personal  prop- 
erty of  the  provision  that 
after-acquired  property  shall 
be  subject  to  the  mortgage — 
Levy  of  attachment  or  execu- 
tion by  corporate  creditors  on 
such  property. 

853.  Until    the    trustee    or    receiver 

takes  possession,  all  moneys, 
credits,  rents,  profits,  and 
debts  due  to  the  company 
may  be  levied  upon  by  corpo- 
rate creditors,  or  reached  by 
a  bill  in  equity  filed  by  judg- 
ment creditors. 

854.  Rolling-stock     subject     to     the 

mortgage  —  Rolling-stock  is 
generally  held  to  be  person- 
alty— Recording  the  mortgage 
as  a  chattel  mortgage. 

855.  Rolling-stock — Rights      of      the 

general  mortgagee  and  other 
parties  where  there  is  a  "car 
trust,"  lease,  conditional  sale, 
or  purchase-money  chattel 
mortgage  on  rolling-stock. 

856.  Land    and  .railroad    extensions 

which  are  not  covered  by  the 
mortgage — The  words  of  the 
mortgage  are  strictly  con- 
strued, and  no  land  or  per- 
sonal property  is  included, 
unless  clearly  within  the 
meaning  of  the  words  of  the 
mortgage — Condemned  land 
and  abandoned  rights  of  way. 


§  857.  After-acquired  real  estate  or 
personal  property  may  be 
covered  by  the  mortgage — 
Construction  of  the  words 
used — Prior  mortgages  on 
property  so  acquired — Ac- 
quiring property  through  a 
"dummy"  corporation  —  Pur- 
chase-money mortgages  are 
prior  in  right. 

858.  Creditors  of  a  railroad  corpora- 

tion are  not  allowed  to  levy 
an  attachment  or  execution 
upon  the  railroad  or  parts  of 
it,  even  subject  to  the  mort- 
gage. 

859.  Liens    by    statute,    mechanics' 

liens,  and  judgment  liens  as 
affecting  mortgages  and  re- 
ceivers. 

SCO.  Claims  by  contracts  and  con- 
tractors, contractor's  lien  by 
contract  or  possession — Fix- 
tures —  Taxes  —  Advances 
made  to  keep  the  company 
afloat — Damages  to  persons 
and  property — General  debts 
existing  when  foreclosure  is 
commenced — How  far  the 
mortgage  is  affected  as  to  its 
priority. 

861.  The  "six  months  rule"  to  the 
effect  that  labor  and  supply 
claims  arising  within  six 
months  prior  to  a  receiver 
being  appointed  will  be  paid 
out  of  the  income  received 
by  the  receiver. 


§  851.  Conflict  of  claims. — The  mortgage  bondholders  take  a 
risk  when  they  foreclose  their  mortgage  and  cause  a  receiver  to 
be  appointed.  It  is  a  risk  which  cannot  be  avoided,  because  if  the 
mortgage  is  not  foreclosed  when  the  corporation  becomes  insolv- 
ent there  very  soon  will  bo  nothing  to  foreclose,  and  if  a  receiver 
is  not  appointed  there  very  soon  will  be  nothing  to  receive.  Yet 
it  often  happens  that  the  receivership  and  foreclosure  consume  tlie 

whole  property,  leaving  nothing  whatsoever  for  the  bondholders. 
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The  avenues  through  which  the  property  is  lost  are  multitudi- 
nous. They  include  not  only  the  expense  of  litigation  and  the  losses 
due  to  the  receiver's  operation  of  the  road,  but  to  other  liens,  judg- 
ments, debts,  liabilities,  mortgages,  and  claims  which  at  the  end  of 
the  litigation  are  often  decided  to  be  prior  in  right  to  the  first  mort- 
gage itself.  The  law  relative  to  these  conflicting  liens  and  claims  is 
stated  in  the  following  sections  of  this  chapter. 

§  852.  What  'personal  property,  stock,  bonds,  contracts,  etc.,  are 
covered  by  the  mortgage — Effect  on  the  personal  property  of  the 
provision  that  after-acquired  property  shall  be  subject  to  the  mort- 
gage— Levy  of  attachment  or  execution  by  corporate  creditors  on 
such  property. — ^^^lere  the  mortgage  expressly  and  explicity  covers 
personal  property,  all  personal  property  enumerated  and  all  personal 
property  necessary  and  essential  to  the  operation  of  the  road  are  in- 
cluded in  the  mortgage. 

Complicated  questions  sometimes  arise  where  the  mortgagor  owns 
shares  of  stock  in  or  bonds  of  other  corporations,  and  the  mortgage 
explicitly  specifies  such  stock  and  bonds  or  fails  to  explicitly  specify 
them,  or  contains  the  after-acquired  property  clause  which  may  be 
construed  to  cover  them.  There  may  also  be  a  question  as  to  whether 
a  mortgage  covers  unpaid  subscriptions.  The  rights,  duties,  powers, 
and  liabilities  of  the  trustee  of  the  mortgage  deed  of  trust  under 
such  circumstances  and  the  status  of  the  mortgagor  and  of  its  stock- 
holders have  given  rise  to  much  litigation.  These  questions  are 
of  particular  importance  w^here  one  company  holds  stock  in  other 
companies,  recently  denominated  "holding  companies,"  and  are  con- 
sidered elsewhere.^ 

The  mortgage  is  generally  worded  so  as  to  cover  choses  in  action.^ 
Even  though  a  mortgage  given  to  secure  bonds  includes  choses  in 
action,  it  does  not  cover  a  cause  of  action  for  a  conversion  of  the 
bonds  secured  by  the  mortgage.^ 

1  See  §  317,  supra.  corporate   property    did    not   acquire 

2  "The  term  'chose  in  action'  is  one  title  to  its  choses  in  action  which 
of  comprehensive  import.  It  includes  were  not  described  in  the  judgment, 
the  infinite  variety  of  contracts,  cove-  notice  of  sale,  and  in  the  conveyance 
nants,  and  promises  which  confer  on  with  sufficient  particularity  to  be 
one  party  the  right  to  recover  a  per-  identified,  even  though  the  foreclosure 
sonal  chattel  or  sum  of  money  from  sale  conveyed  all  the  "property,  pos- 
another  by  action."  Coler  v.  Grainger  session,  claim,  and  demand  whatso- 
County,  74  Fed.  Rep.  16  (1896).  In  ever."  See  cases  in  notes  following. 
General  Elec.  CJo.  v.  Wightman,  3  N.  3  Medina,  etc.  Co.  v.  Buffalo,  etc. 
Y.  App.  Div.  118  (1896),  the  court  Co..  119  N.  Y.  App.  Div.  245  (1907). 
laid  down  the  rule  that,  as  against  In  Pennsylvania,  although  the  statute 
a  purchaser  at  a  receiver's  sale,  a  authorizes  a  sale  of  all  the  property, 
purchaser    at    a    foreclosure    sale    of  real,  personal  and  mixed,  and  also  the 
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MORTGAGES   AND    CONFLICTING    CLAIMS. 


[CH.  L. 


The  usual  railroad  mortgage  does  not  prevent  the  use,  sale,  and 
replacing  of  supplies,  etc.,  used  in  the  business,^  not  even  though 
the  mortgage  is  so  drawn  as  to  cover  personal  property  subse- 
quently acquired  by  the  corporation  mortgagor.^  As  to  property 
subsequently  acquired  the  mortgage  may  expressly  cover  it.  Such 
a  mortgage  is  legal.^  The  mortgage  may  be  so  drawn  as  to  cover 
worn-out  materials,^  also  supplies,  tools,  and  materials,^  especially 
under  the  provision  covering  after-acquired  property.*^  But  the  courts 
will  not  hold  that  personal  property  acquired  after  the  mortgage 
was  given  is  covered  by  it,  unless  there  is  a  provision  in  the  mortgage 
covering  such  after-acquired  property^  An  insolvent  street  railway 
company  having  rails  on  hand  not  yet  laid  may  resell  the  same  to  the 
party  from  whom  it  bought  them.^ 

The  usual  mortgage  does  not  cover  contracts  by  which  third  per- 
sons contract  with  the  company,  as,  for  instance,  to  pay  off  a  part 
of  a  prior  mortgage,  or  to  take  a  lease  of  the  road.^ 


franchises  and  rights  of  corporations 
by  execution  sale,  yet  such  a  sale  does 
not  pass  title  to  a  claim  of  a  mining 
corporation  for  damages  in  tort.  In- 
ternational, etc.  Co.  V.  Pennsylvania 
R.  R.,  152  Fed.  Rep.  551  (1907);  s.  c, 
152  Fed.  Rep.  554. 

1  A  mortgage  on  a  horse  railroad 
and  franchise  of  the  company,  "with 
all  the  rights,  privileges,  and  property 
pertaining  thereto,"  does  not  cover 
miscellaneous  personal  property  used 
in  the  business.  Millard  v.  Burley,  13 
Neb.  259  (1882);  Marsh  v.  Burley,  13 
Neb.  261  (1882).  In  Farmers'  L.  & 
T.  Co.  V.  Commercial  Bank  (men- 
tioned in  12  Wis.  653),  it  was  held 
that  the  mortgage  in  that  case  did 
not  cover  iron  purchased  to  fasten 
down  the  rails,  nor  rolling-stock 
which  was  sold  and  replaced  by  new. 
See  also  Union  T.  Co.  v.  Morrison,  125 
U.  S.  609   (1888),  and  §854,  infra. 

2  See  §  857,  infra. 

3  See  §  857,  infra. 

4  See  §  857,  infra. 

5  See  §  857,  infra. 

6  See  §  857,  infra. 

7  See  §  857,  inf7-a. 

8  Johnson  Co.  v.  Miller,  174  Pa.  St. 
605  (1896).  Although  a  stockholder's 
bill  for  a  receiver  to  preserve  and  ad- 


minister the  assets  of  an  insolvent 
corporation  is  pending,  yet  the  cor- 
poration may  return  to  a  vendor  of 
rails  such  part  of  the  rails  as  have 
not  yet  been  used.  The  principle  of 
law  that  the  filing  of  a  bill  gives  the 
court  the  exclusive  right  to  control 
the  property  does  not  apply  to  such  a 
case.  Illinois  Steel  Co.  v.  Putnam,  68 
Fed.  Rep.  515   (1895). 

oAs  to  leaseholds,  see  §§873,  874, 
890,  infra.  The  purchaser  at  fore- 
closure sale  on  a  second  mortgage 
does  not  acquire  the  right  of  the 
mortgagor  to  enforce  an  agreement  of 
a  prior  vendee  of  part  of  its  property 
to  pay  off  a  portion  of  a  prior  first 
mortgage,  where  this  contract  right 
was  not  specified  in  the  notice  of  sale 
or  mentioned  at  the  sale.  The  second 
mortgage  covered  "causes  of  action, 
demands,  and  choses  in  action  of 
whatever  nature."  Milwaukee,  etc.  R. 
R.  V.  Milwaukee,  etc.  R.  R.,  20  Wis. 
174  (1865).  A  receiver  cannot  claim 
the  advantage  of  a  personal  contract 
between  the  president  and  an  outside 
party  in  regard  to  salary.  Snow  v. 
Russel  Coe,  etc.  Co.,  58  Hun,  134 
(1890).  A  mortgagee  takes  only  such 
contract  rights  as  the  mortgagor  has 
in   a  contract   of   the   latter   to  pur- 
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In  an  action  brought  hj  a  bondholder  for  the  specific  pcrforaiance 
of  a  contract  which  certain  individuals  had  made  with  the  com- 
pany to  place  land  under  the  mortgage  as  additional  security,  the 
corporation  is  a  proper  party  defendant.  A  bondholder  may  main- 
tain such  a  suit  after  a  request  to  and  refusal  of  the  trustee  to  bring 
the  suit.  Such  a  suit  may  be  maintained  before  there  is  any  default 
upon  the  bonds.^  Although  a  mortgage  covers  money  due  from  a 
city  for  gas,  yet  in  foreclosing  the  mortgage  the  city  cannot  be  made 
a  party  defendant  in  order  to  collect  the  money.  The  remedy  is  at 
law,  although  in  the  foreclosure  the  court  may  order  an  assignment 
of  the  claim  to  the  mortgagee.^  In  jSTew  Jersey  a  chattel  mortgage 
by  a  corporation  may  cover  going  book  accounts.^  A  lessor  railroad 
may  mortgage  its  interests  and  rights  as  lessor.'*  A  water-works  mort- 
gage covering  ordinances  granted  to  the  company  by  the  city  may  be 
construed  to  cover  rights  gTanted  the  company  by  the  state.^  A 
mortgage  on  the  real  estate  and  plant  of  an  electric  light  company 
covers  its  poles  aiid  wires  which   are  connected  with   the  plant.^ 


chase  another  road.  If  the  contract 
is  forfeited  the  mortgagee  can  only 
sue  within  a  reasonable  time  to  set 
the  forfeiture  aside.  Wright  v.  Ken- 
tucky, etc.  Ry.,  117  U.  S.  72  (1886). 
A  bondholder  cannot  sue  in  equity  to 
enforce  the  agreement  of  an  outside 
party  to  pay  a  sum  of  money  to  the 
mortgagor,  even  though  the  mortga- 
gor placed  the  claim  under  the  mort- 
gage. New  York  Guaranty  Co.  v. 
Memphis,  etc.  Go.,  107  U.  S.  205 
(1882).  A  mortgagee  foreclosing  can- 
not enforce  a  lease  which  was  exe- 
cuted subsequently  to  the  mortgage, 
and  to  which  the  mortgagee  was  not  a 
party.  Moran  v.  Pittsburgh,  etc.  Ry., 
32  Fed.  Rep.  878  (1887).  The  rule  in 
this  respect  would  of  course  be  dif- 
ferent if  the  mortgage  covered  after- 
acquired  property.  See  §  874,  infra, 
and  §  831,  supra.  The  vendee  of  stock 
in  the  company  who  retains  enough 
of  the  price  to  pay  the  bonds  of  the 
company  does  not  thereby  become 
trustee  for  the  bondholders,  nor  is 
there  any  enforceable  contract  rela- 
tion between  them.  Nebraska  City, 
etc.  Bank  v.  Nebraska,  etc.  Co.,  14 
Fed.  Rep.  763   (1883). 

1  O'Beime  r.  Allegheny,  etc,  R.  R., 
151  N.  Y.  372  (1897). 


2  International  Trust  Co.  v.  Carters- 
ville,  etc.  Water  Co.,  63  Fed.  Rep.  341 
(1894).     See  also  §931,  infra. 

3  Buvinger  v.  Evening,  etc.  Co.,  65 
Atl.  Rep.  482  (N.  J.  1907).  Cf.  §798, 
supra. 

4  A  corporation  may  lease  its  prop- 
erty for  one  hundred  years  and  then 
give  a  mortgage  on  its  interest.  The 
lessee  had  agreed  in  advance  to  pay 
the  interest  on  the  bonds.  First  Nat. 
Bank  v.  Sioux  City,  etc.  Co.,  69  Fed. 
Rep.  441  (1895).  A  mortgage  upon 
a  leasehold  is  not  a  mortgage  upon 
real  property.  State  Trust  Co.  v. 
Casino  Co.,  5  N.  Y.  App.  Div.  381 
(1896),  holding  also  that  a  ware- 
houseman might  obtain  a  lien  on  per- 
sonal property  in  preference  to  a 
chattel  mortgage  securing  bonds, 
where  the  chattel  mortgage  was  not 
properly  filed  for  record.  The  mort- 
gagee cannot,  by  action  or  distress, 
collect  the  rental  on  a  lease  made 
subsequently  to  the  mortgage.  Teal 
V.  Walker,  111  U.  S.  242  (1884). 

5  Andrews  r.  National  Foundry,  etc. 
Works,  61  Fed.  Rep.  782  (1894). 

c  Dreisbach  i\  Ross,  195  Pa.  St.  278 
(1900).  A  defect  in  the  description 
of  personal  property  mortgaged  is  not 
cured  by  a  receiver  taking  possession 


(185) 
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[CH.  L. 


The  good-will  and  business  are  presumed  to  be  included  in  a  mort- 
gage on  the  entire  plant  of  a  colliery,  even  though  the  good-will 
and  business  are  not  specified.^  A  mortgage  on  a  railroad  is  subject 
to  the  charter  restrictions  applicable  to  the  railroad."  Land  patents 
granted  by  the  United  States  to  a  railroad  company  may  be  vacated 
for  mistake,  even  as  against  a  mortgagee  of  such  railroad.^ 

The  mortgagee's  claim  that  lands  standing  in  the  names  of 
directors  belong  to  the  company  must  be  clearly  proved."*  Mortgage 
bondholders  may  have  an  equitable  lien  on  the  proceeds  of  insurance 
policies  on  corporate  property  by  virtue  of  a  stipulation  in  the  mort- 
gage to  that  effect.^  But  where  the  mortgagor  sells  the  property 
subject  to  the  mortgage,  insurance  taken  out  by  the  purchaser  on  the 
property  belongs  to  the  purchaser  in  case  of  fire,  and  not  to  the  mort- 
gagee.^ Where  one  corporation  is  merely  a  dummy  in  another  corpo- 
ration, a  mortgage  on  the  property  of  the  latter  may  attach  to  prop- 
erty of  the  former,  even  in  priority  to  a  new  mortgage  on  the  property 
of  the  former.'^  The  mortgag-e  may  cover  equitable  assets,^  and  the 
franchise  to  operate  the  plant  and  collect  compensation.^  A  sale  of 
the  assets  at  foreclosure  sale,  and  purchase  thereof  by  a  reorganized 
company,  however,  does  not  carry  a  cause  of  action  against  promoters 
for  fraud.^^  The  mortgagee  is  of  course  not  bound  to  carry  out  con- 
tracts made  by  the  mortgagor.^  ^ 


under  the  mortgage,  prior  to  other 
liens  being  obtained  upon  the  prop- 
erty. Central  Trust  Co.  etc.  v.  Worces- 
ter, etc.  Co.,  93  Fed.  Rep.  712  (1899). 
1  County,  etc.  Bank  v.  Rudry  Mer- 
thyr,  etc.  Co.,  [1895]  1  Ch.  629.  Where 
a  company  is  in  difficulties  and  an 
agreement  is  made  by  which  creditors 
are  given  the  right  to  sell  all  the  as- 
sets in  case  the  business  does  not  suc- 
ceed within  a  certain  time,  and  they 
do  so,  the  purchaser  has  no  right  to 
organize  a  corporation  having  the 
same  name  as  the  old  corporation,  un- 
less that  was  a  part  of  the  original 
agreement,  and  not  even  a  majority 
of  the  stockholders  have  the  right  to 
vote  to  allow  such  use  of  the  name, 
unless  there  is  a  new  consideration 
therefor.  Armington  v.  Palmer,  21 
R.  I.  109  (1898).  A  mortgage  cov- 
ering property  and  effects  covers  the 
good-will.  Re  Leas  Hotel  Co.,  [1902] 
1  Ch.  332. 


2  Union  Pacific  Co.  v.  Mason  City 
Co.,  199  U.  S.  160   (1905). 

3  United  States  v.  Southern,  etc.  R. 
R.,  117  Fed.  Rep.  544    (1902). 

4  Olcott  V.  Rice,  69  Fed.  Rep.  199 
(1895). 

5  Chicago,  etc.  Bank  v.  Bentz,  59 
Fed.  Rep.  645  (1893).  Cf.  §799, 
supra. 

6  Farmers',  etc.  Co.  v.  Penn.  etc.  Co., 
186  U.  S.  434  (1902),  aff'g  103  Fed. 
Rep.  132. 

7  See  §  857,  infra. 

8  Toledo,  etc.  R.  R.  v.  Hamilton,  134 
U.  S.  296  (1890);  Central  T.  Co.  i: 
Kneeland,  138  U.  S.  414  (1891); 
Williamson  v.  New  Jersey  Southern 
R.  R.,  28  N.  J.  Eq.  277  (1877);  aff'd, 
29  N.  J.  Eq.  311   (1878). 

9  See  §  790,  supra. 

10  Central  T.  Co.  v.  East  Tennessee, 
etc.  Co.,  116  Fed.  Rep.  743  (1902). 
See  also  §  890,  infra. 

11  See  §§  860,  890,  infra. 
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The  mortgage  should  bo  recorded  as  a  chattel  mortgage  as  well 
as  a  real-estate  mortgage.^  A  chattel  mortgage  given  by  an  in- 
solvent Michigan  corporation  to  a  trustee  for  the  benefit  of  all  cred- 
itors who  should  accept  its  terms  and  extend  their  debts,  the  trustee 
being  given  power  to  continue  the  business,  is  not  valid  as  to  personal 
property  in  JSTew  York  state,  even  though  recorded  as  a  chattel  mort- 
gage in  New  York  state.^  A  trust  mortgage  on  personalty  giving 
the  mortgagor  power  to  sell  or  dispose  of  the  mortgaged  property, 
and  the  income  and  proceeds  thereof,  without  reinvesting  them  or 
redeeming  the  bonds  or  replacing  the  property  or  developing  the  busi- 
ness or  management,  gives  him  power  to  dispose  of  the  property 
without  restraint,  and  hence  is  illegal  both  as  to  present  and  future 
personal  property,  so  far  as  creditors  are  concerned.^  If  a  corporate 
creditor  levies  upon  personal  property  which  is  covered  by  the  mort- 
gage, the  mortgagee  may  enjoin  a  sale,  if  the  mortgagee's  security  is 
inadequate.**  But  ordinarily  a  court  of  equity  will  not  interfere. 
The  sheriff  will  be  allowed  to  sell,  subject  of  course  to  prior  rights.^ 


1  See  §  811,  stipra. 

2  Dearing  v.  McKinnon,  etc.  Co.,  165 
N.  Y.  78  (1900).  See  also  §798, 
supra.  A  corporation  may  give  a  lien 
on  all  property  thereafter  to  be  ac- 
quired, and  such,  lien  is  valid  ex- 
cept as  against  creditors  or  purchas- 
ers or  lienors  who  intervene  before 
possession  is  taken.  Mathews  v. 
Hardt,  79  N.  Y.  App.  Div.  570  (1903). 
Even  though  a  mortgage,  by  reason 
of  not  being  recorded  as  a  chattel 
mortgage,  does  not  cover  personal 
property,  cash,  and-  accounts  receiva- 
ble, yet  if  the  receivers  take  posses- 
sion of  all  these  and  a  decree  of 
foreclosure  is  entered  and  a  sale  had, 
it  is  too  late  for  general  creditors  to 
then  intervene.  State  Trust  Co.  v. 
Kansas  Citj%  etc.  R.  R.,  120  Fed.  Rep. 
398    (1903). 

3  Zartman  i\  First,  etc.  Bank,  109 
N.  Y.  App.  Div.  406  (1905).  A  chat- 
tel mortgage  by  a  ship-building  com- 
pany on  its  ship-'building  materials 
with   permission   to   use   and   replace 


the  same  is  void.     In  re  Marine,  etc. 
Co.,  135  Fed.  Rep.  921  (1905). 

4  Where  a  judgment  creditor  has 
levied  upon  personal  property  which 
is  subject  to  the  mortgage,  and  the 
security  for  the  mortgage  is  inade- 
quate, the  mortgagee  may  enjoin  any 
further  proceedings  on  the  executions. 
The  judgment  creditor's  remedy  is 
then  in  equity  to  have  the  mort- 
gagor's equity  sold  or  to  have  a  re- 
ceiver appointed.  Lane  v.  Brough- 
man,  17  Ohio  St.  642  (1867).  The 
trustee  of  the  mortgage  may  enjoin 
an  execution  against  an  engine  which 
is  covered  by  the  mortgage.  The 
execution  may  be  on  the  whole  of 
the  property  or  none.  The  court 
based  its  decision,  not  on  the  deci- 
sions to  that  effect,  but  on  a  statute. 
Central  T.  Co.  r.  Moran,  56  Minn.  188 
(1894).  Although  a  foreclosure  suit 
is  pending  in  the  federal  court  and 
an  application  has  been  made  for  a 
receiver,  yet  the  corporate  property 
is  open  to  an  attachment.     The  court 


5  Eells  V.  Johann,  27  Fed.  Rep.  327  fies  the  sheriff  of  that  fact,  the  sheriff 

(1886).     Where  the  sheriff  levies  on  may    sell    subject    to    the    mortgage, 

horse  cars,  etc.,  which  are  subject  to  Brill    v.   West   End    R.   R.,   4   W.   N. 

a  mortgage,  and  the  mortgagee  noti-  Cas.  (Pa.)  139  (1877). 
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After  the  trustee  or  receiver  takes  possession,  the  supplies,  wood^ 
ties  etc.,  cannot  be  seized  under  levy  of  attachment  or  execution 
at  the  instance  of  corporate  creditors.^  Bondholders  secured  by 
mortgage  on  real  estate  are  entitled  to  participate  with  other  credit- 
ors in  the  proceeds  of  the  personal  property  sold  by  the  receiver.^ 
The  duty  of  the  trustee  to  protect  the  mortgaged  property  is  an  active 
one,  and  the  trustee  may  be  personally  liable  for  failure  to  perform 
that  duty.^ 

§  853.  Until  the  triLstee  or  receiver  takes  possession,  all  money s, 
credits,  rents,  profits,  and  debts  due  to  the  company  may  be  levied 
upon  by  corporate  creditors  or  reached  by  a  bill  in  equity  filed  by 
judgment  creditors. — This  principle  of  law  is  an  old  and  salutary 
It  is  based  on  the  fact  that  such  moneys,  etc.,  were,  in  large 


one. 


part  at  least,  earned  or  obtained  by  funds  furnished  by  unsecured 
creditors,  and  hence  should  be  applied  to  the  payment  of  their  debts.'* 


did  not  pass  upon  the  priority  of 
rights.  South  Carolina  R.  R.  v. 
People's  Sav.  Inst.,  64  Ga.  18  (1879). 
Where  the  mortgage  covers  all  prop- 
erty, it  is  a  prior  lien  on  locomotives 
as  against  an  attachment,  even 
though  there  has  been  no  default  in 
the  mortgage.  Mabry  v.  Metropolitan 
Trust  Co.,  94  Ga.  619  (1894).  The 
corporation  itself  cannot  enjoin  an 
execution  on  the  ground  that  it  im- 
pairs the  security  of  its  mortgagee. 
Boyd  V.  Chesapeake,  etc.  Co.,  17  Md. 
195    (1860). 

1  The  trustee  in  possession  may  pre- 
vent the  sale  under  execution  of  rails 
and  bridge  timbers  for  repairing  the 
road.  Palmer  v.  Forbes,  23  111.  301 
(1860>.  But  he  cannot  enjoin  the 
sale  of  cordwood  under  such  levy. 
Hunt  V.  Bullock,  23  111.  320  (1860). 
See  also  Fahs  v.  Roberts,  54  111.  192 
(1870).  Cordwood  so  sold  before  the 
appointment  of  a  receiver  cannot  be 
recovered  back  by  him.  Mcllrath  v. 
Snure,  22  Minn.  391  (1876).  Where 
ties  are  sold,  but  title  is  to  pass  only 
after  they  are  laid,  a  creditor  of  the 
company  cannot  sell  them  on  execu- 
tion before  title  has  passed.  Owens 
V.  Hastings,  18  Kan.  446  (1877).  In 
Felton  r.  Potomac,  etc.  Ins.  Co.,  4 
Del.  Ch.   573    (1873),  the  trustees  of 


the  first  mortgage  enjoined  bondhold- 
ers under  the  second  mortgage  from 
selling  on  execution  a  locomotive,  the 
trustees  of  the  first  mortgage  being 
in  possession  and  operation  of  the 
road.  Although  the  words  "all  other 
personal  property  whatsoever  in  any 
way  belonging  or  appertaining  to  the 
said  railroad  of  the  said  company"  do 
not  cover  canal-boats,  yet,  if  the  mort- 
gagor delivers  them  to  the  trustee  as 
being  covered  by  the  mortgage,  the 
trustee  may  hold  them  as  against  the 
company,  but  not  as  against  a  chattel 
mortgagee.  Parish  v.  Wheeler,  22  N. 
Y.  494   (1860). 

2  Re  Mont,  etc.  Co.,  34  Atl.  Rep.  638 
(Pa.  1896). 

3  See  §  815,  supra. 

4  A  judgment  creditor  may  reach 
the  net  earnings  of  a  railroad,  though 
earned  during  foreclosure  proceed- 
ings, there  being  no  receiver.  Oilman 
V.  Illinois,  etc.  Tel.  Co.,  91  U.  S.  603 
(1875).  A  judgment  creditor,  by  fil- 
ing a  bill  in  equity,  obtains  a  prior 
lien  on  cash  in  hand  of  the  corpora- 
tion, although  a  mortgage  foreclosure 
is  pending,  if  there  is  no  receiver  in 
such  foreclosure  proceedings.  Amer- 
ican Bridge  Co,  v.  Heidelbach,  94  U. 
S.  798  (1876).  Unless  the  mortgagee 
takes  possession  or  a  receiver  is  ap^ 
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A  mortgage  is  not  a  lien  upon  earnings  until  actual  entry  and  pos- 
session under  the  mortgage,  and  the  earnings  on  hand  at  the  time 
of  taking  such  possession  belong  to  the  general  creditors,  including 
accounts  receivable  on  sales  made  prior  to  that  time.^     But  where 


pointed  by  the  court  during  fore- 
closure proceedings,  the  income  prior 
to  the  sale  belongs  to  a  mortgagor 
and  may  be  attached  or  reached  by 
general  creditors.  Freedman's  Sav. 
Co.  V.  Shepherd,  127  U.  S.  494  (1888). 
Moneys  belonging  to  the  mortgagor 
and  levied  upon  before  a  receiver  is 
appointed  or  possession  taken  by  the 
trustees  is  subject  to  such  levy.  Mer- 
chants' Bank  r.  Petersburg,  etc.  R. 
R.,  12  Phila.  482  (1877).  Although 
the  mortgage  of  a  building  company 
covers  the  "net  income  realized  from 
said  property  as  the  rents  thereof," 
yet  this  does  not  change  the  common- 
law  rule  that,  until  possession  is 
taken  by  the  mortgagee  or  a  receiver, 
the  accrued  rents  are  not  covered  by 
the  mortgage.  The  purchaser  under 
a  foreclosure  of  the  second  mortgage 
need  not  pay  over  such  rents.  Re 
Life  Assoc,  96  Mo.  632  (1888).  Even 
though  the  mortgage  covers  tolls,  in- 
come, and  earnings,  yet  an  execution 
levied  prior  to  the  appointment  of  a 
receiver  takes  moneys  and  balances 
due,  in  preference  to  the  receiver.  If 
the  receiver  has  used  them  for  other 
purposes  the  court  will  direct  him 
to  refund  them  out  of  the  income. 
Gibert  v,  Washington,  etc.  R.  R.,  33 
Gratt.  (Va.)  645  (1881).  In  Re  Tal- 
lassee,  etc.  Co.,  64  Ala.  567,  596 
(1879),  the  mortgage  did  not  cover 
the  income.  A  mortgag-^  on  "all  the 
real  and  personal  property  now,  or 
hereafter,  belonging  to  the  company" 
is  legal.  It  covers  income  and  prof- 
its. Kelly  V.  Alabama,  etc.  R.  R.,  58 
Ala.  489  (1877).  The  mortgagor  is 
entitled  to  the  income  from  property 
until  the  mortgagee  takes  possession 
in  person  or  a  receiver  is  appointed. 
Assignments  of  credits  prior  thereto 
by  the  mortgagor  pass  title.  Young 
V.    Northern,    etc.    Iron    Co.,    13    Fed. 


Rep.  806  (1880).  Where  the  mort- 
gage covers  "moneys,"  and  a  demand 
is  made  therefor  or  for  possession, 
the  company  may  be  required  to  turn 
over  to  the  receiver  the  money  wnich 
it  has  on  hand  at  the  time  when  the 
demand  is  made.  Dow  v.  Memphis, 
etc.  R.  R.,  124  U.  S.  652  (1888),  rev'g 
20  Fed.  Rep.  768.  In  Frayser  r. 
Richmond,  etc.  R.  R.,  81  Va.  388 
(1886),  the  court  held  that  an  execu- 
tion levied  after  the  appointment  of 
the  receiver,  but  before  he  filed  his 
bond,  was  a  lien  on  the  company's 
funds  in  bank,  representing  the  earn- 
ings of  the  company,  even  though  the 
mortgage  covered  tolls,  income,  etc. 
A  receiver  appointed  in  a  suit  to  fore- 
close a  railroad  mortgage  is  not  en- 
titled to  earnings  earned  prior  to  his 
appointment.  Noyes  v.  Rich,  52  Me. 
115    (1862). 

1  N.  Y.  etc.  Co.  V.  Saratoga,  etc.  Co., 
159  N.  Y.  137  (1899).  The  rents  ac- 
cruing between  the  time  of  the  notice 
of  motion  for  a  receiver  and  the  en- 
try of  the  order  appointing  the  re- 
ceiver belong  to  the  mortgagee.  Pres- 
ton i\  Tumbridge,  etc.  Ltd.,  88  L.  T. 
Rep.  53  (1903),  Cf.  §866,  infra,  and 
p.  2947,  supra. 

Where  the  state  loans  money  to  the 
company,  and  takes  a  mortgage  there- 
for, and  provides  by  statute  that  the 
income  shall  be  applied  to  necessary 
expenses,  a  creditor  cannot  levy  on 
money  necessary  for  such  necessary 
expenses  in  the  future.  Macalester  v. 
Maryland,  114  U.  S.  598  (1885). 
Money  obtained  by  an  insolvent  rail- 
road company  by  selling  mileage 
books  on  connecting  lines  is  not  cur- 
rent income  and  does  not  belong  to 
its  creditors  entitled  to  a  preference. 
Gregg  V.  Metropolitan  T.  Co.,  124  Fed. 
Rep.  721  (1903).  In  the  case  Ccx 
V.   Terre  Haute,  etc.  R.  R.,  123  Fed. 
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a  s€Cond  mortgage  is  being  foreclosed,  and  then  the  first  mortgagee 
commences  foreclosure,   and   the   same   receiver  is   continued,    and 

Rep.  439  (1903),  the  court  questioned    Me.  308    (1865),  sustaining  the  prior 
the  right  of  the  trustee  to  collect  a    decision    between    the    same    parties, 
rental  due  to   the   insolvent  railroad    supra;  and  Emerson  v.  European,  etc. 
company    prior    to    the    receivership.    Ry.,  67  Me.  387   (1877),  holding  that 
Money   paid   to   the   sheriff   while    in    moneys  earned  by   a  company  under 
possession  of  the  property  belongs  to    a  contract  with  an  express  company 
the  judgmen/t  creditor,  and  not  to  the    belong    to    the    company    so    far    as 
debenture  holders.     Robinson  v.  Bur-    earned  before  the  mortgagee  took  pos- 
nell's,  etc.  Bakery,  Ltd.,    [1904]   2  K.    session,  even  though  not  yet  paid,  and 
B.  624.     In  ascertaining  net  earnings    that  an  instalment  due  for  work  done 
during    receivership,    moneys    which    partly   before   and   partly   after   such 
should    have    been    expended    for    re-    possession   was   taken    would    be    ap- 
pairs,  but  were  not,  are  not  deducted,    portioned.      In    Ellis   v.    Boston,    etc. 
nor  moneys  expended  in  litigation  by    R.   R.,    107    Mass.   1,   30    (1871),   the 
the  receivers  on  matters  with  which    court  held  that  "the  lien  of  the  mort- 
as  receivers  tney  had  nothing  to  do.    gagees   attaches   to    the    income   only 
Bell  V.  St.  Johnsbury,  etc.  R.  R.,   76    from  the  time  of  thus  taking  posses- 
Vt.   42    (1903).     A  mortgagee   is  not    sion    of    the    corporate   property    and 
entitled  to  the  rents  except  from  the    franchises."     All   earnings  after  that 
time    when    he    or    a    receiver    takes    date    belong    to    the   mortgagees.      If 
possession,  and  the  court  cannot  com-    the  mortgagees  take  possession  of  the 
pel  a  purchaser  of  the  equity  who  is    income  earned  before  they  took  pos- 
in   possession    to    operate   it   without    session,  a  general  creditor  of  the  corn- 
compensation   in   lieu   of   a    receiver-    pany  may  reach  the  money  by   gar- 
ship.    Georgetown  Water  Co.  v.  Fidel-    nishee    or    attachment    process.      De 
ity,  etc.  Co.,  117  Ky.  325  (1904).    The    Graaf    v.    Thompson,    24    Minn.     452 
mortgagor    of    real    estate    need    not     (1878).      Such    income   not   yet   paid 
turn   over  to  the   receiver  rents   col-    may   be  garnisheed   in   the  hands   of 
lected  before  the  receivership.     Rider    an  express  company.    Mississippi  Val- 
V.    Vrooman,    12    Hun,    299     (1877);     ley,  etc.  Ry.  v.  U.  S.  Express  Co.,  81 
Rider  v.  Bagley,  84  N.  Y.  461   (1881).    111.    534     (1876).       Even    though    the 
So   long   as    the   mortgagor   company    court  does  not  appoint  a  receiver,  yet 
remains  in  the  use  and  management    in   foreclosure   proceedings  the   prop- 
of   the   property   an   attachment  may    erty  is  in  its  control  and  it  may  en- 
be  had  of  its  income.     The  mortgage    join  the  levy   of  executions.     Bill  v. 
does   not    attach.     Smith   v.   Eastern    New  Albany,  etc.  R.  R.,  2   Biss.   390 
R.  R.,  124  Mass.  154  (1878).    Dunham     (1870);    s.    c,    3    Fed.    Cas.    379.      In 
V.   Isett,   15    Iowa,   284    (1863),   is   to    Pullan  v.  Cincinnati,  etc.  R.  R.,  4  Biss. 
the  contrary.     Woodman  v.  York,  etc.    35   (1865);  s.  c,  20  Fed.  Cas.  32,  the 
R.  R.,  45  Me.  207  (1858),  to  the  same    court    appointed    a    receiver,    not    to 
effect,   is  inconsistent  with  the  cases    take   the    road,    but   to    receive    one- 
of  Bath  V.  Miller,  51  Me.  341   (1863),    fourth   of   the   net   earnings    for   the 
where  an  attachment  of  wood  was  sus-    bondholders.    In  Fullan  v.  Cincinnati, 
tained  as  against  the  mortgagee;  and    etc.   R.  R.,   5   Biss.   237,   247    (1873); 
Noyes   v.   Rich,    52    Me.    115    (1862),    s.  c,  20  Fed.  Cas.  38,  the  court  held 
where   a   receiver's    suit   against   the    that  the  mortgagees  were  entitled  to 
superintendent  to  recover  income  re-    the   income  of   the   road   as   soon   as 
ceived    before    the    receiver    was    ap-    it   came    into    existence   as   property, 
pointed  failed;  and  Bath  v.  Miller,  53    and    that    by   contract    the    mortgage 
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the  mortgage  covers  the  net  income  after  default,  the  first  mort- 
gage takes  the  net  income   from  the  commencement  of  the  forc- 

lien  attached  and  impressed  a  trust  goes  to  the  mortgagee  without  deduc- 

upon  it.    An  early  decision  in  Iowa  is  tion    for    salaries   of    officers    of    the 

to  the  effect  that  a  judgment  creditor  mortgagor.     Rent   coming    due   after 

cannot  reach  money  in  the  company's  the   sale   goes   to    the    purchaser,   al- 

hands,  where  there  is  an  outstanding  though  partly  earned  before  the  sale, 

mortgage  on  the  income,  even  though  Sheaff's  Appeal,  55  Pa.  St.  403  (1867). 

there  has  been  no  default  in  the  mort-  A  general   creditor   cannot  garnishee 

gage.     Jessup  v.  Bridge,  11  Iowa,  572  money  in  the  hands  of  a  ticket  agent 

(1861).     An   attachment   or  garnish-  of  the  mortgagor  corporation.     Such 

ment  of   funds   which   pass   into   the  an  agent  is   not  a  third   person,  but 

hands  of  the  receiver  is  not  good  as  is   the   same  as    the   company   itself, 

against  the  mortgagee.     Newport,  etc.  Fowler   v.  Pittsburgh,  etc.   R.   R.,   35 

Co.  V.  Douglass,  12  Bush    (Ky.),   673  Pa.  St.  22   (1859).     So  also  as  to  the 

(1877).       The     words     "income    and  treasurer    (Sprague    r.    Stickney,    52 

revenues"  in  a  mortgage  cover  "earn-  Me.     592 — 1864)     and    station    agent, 

ings."     Tompkins  c.  Little  Rock,  etc.  Pettingill  v.  Androscoggin,  etc.  R.  R., 

R.   R.,    15    Fed.    Rep.    6    (1882).     In  51  Me.  370  (1863).     In  Williamson  v. 

Wilder  v.  Shea,  13   Bush    (Ky.),   128  New  Albany,  etc.  R.  R.,  1   Biss.  198 

(1877),    the    judgment    creditor    gar-  (1857);    s.   c,   30    Fed.   Cas.   12,   the 

nisheed   the  officers   of   the  company  court   refused   to  appoint  a  receiver, 

in  order  to  reach  the  corporate  funds  and    in    this    way    enabled    and    per- 

in  their  hands.     The  court  held  that  mitted  the  company  to  apply  a  part 

the    proceedings    would    not   lie,    and  of    the    earnings    in    completing    and 

that  the  remedy  was  by  bill  in  equity  operating  the  road.    Money  which  be- 

for  a  discovery  and  order  to  pay,  or  fore  it  has  been  earned  is  specifically 

a  receiver  in  lieu   thereof.     A  mort-  set   aside  to   pay   interest  cannot  be 

gage    may    be    made    to    cover    book  attached.      Hence,    where    the    mort- 

accounts   although'  they   are   not  yet  gagor   company   has   appropriated   to 

due.    Bloomer  u.  Union,  etc.  Co.,  L.  R.  the   payment    of    interest   an    income 

16  Eq.  383    (1873).  which    has    been    guaranteed    by    an- 

An  unsecured  creditor  of  a  railroad,  other   road,   that   sum   cannot   be   at- 

who,  without  procuring  a  judgment,  tached     by    general    creditors.      The 

alleges  corporate   insolvency  and   ob-  mortgagees  were  in  possession  in  this 

tains    a    receiver,    is   entitled    to    the  case.     Galena,  etc.  R.  R.   v.  Menzies, 

earnings   during   the   receivership   as  26   111.   121    (1861).     Where,  prior  to 

against  mortgagees  who  did  not  com-  the  appointment  of  a  receiver,  a  divi- 

mence    foreclosure    during    such    re-  dend  was  legally  declared  and  money 

ceivership.     Sage  v.  Memphis,  etc.  R.  deposited  to  pay  it,  and  part  of  the 

R.,  125  U.  S.  361   (1888).     Garnishee  stockholders  were  paid  and  then  the 

process  lies  against  another  railroad  remainder  of  the  fund  drawn  out  by 

that  owes  the  mortgagor  corporation  the    company,    the    stockholders    not 

for  through  tickets  sold.     There  had  paid  have  a  prior  lien  on  that  money, 

been  no  default  on  the  mortgage  in  and  the  court  will  order  the  receiver 

this  case.    Parkhurst  v.  Northern,  etc.  to  pay  them.     He  Le  Blanc,  14  Hun, 

R.  R.,   19  Md.  472    (1862).     Where  a  8     (1878);     affirmed,    75    N.    Y.    598. 

company  leases  its  property  and  then  Where  foreclosure  suit  is  commenced 

mortgages  its  remaining  interest,  in'-  in   the   federal    court   and   a  receiver 

eluding  the  rents,  and   the  mortgage  is  appointed  and  is  then  discontinued, 

is  foreclosed,  the  whole  sum  realized  the  parties  preferring  to  foreclose  in 
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closure  of  the  first  mortgage.^  Even  thoiigli  money  earned  before 
the  appointment  of  a  receiver  does  not  belong  to  the  receiver,  yet 
if  he  collects  it  and  distributes  it  among  the  bondholders  in  ac- 
cordance with  the  orders  of  the  court,  the  general  creditors  cannot 
hold  him  personally  liable  for  so  doing.  The  remedy  is  by  motion 
or  appeal  and  not  by  collateral  action.^  A  mortgagee  is  entitled 
to  the  income  and  a  receiver  therefor  upon  default,  if  the  mort- 
gagor  is   insolvent   and   the  security   inadequate,   even   though   the 

the  state  court,  the  former  suit  does  iter  may  subject  the  same  to  the  pay- 
not  start  the  right  of  the  mortgagees  ment  of  his  judgment."  Farmers'  L. 
to  claim  the  rents  and  profits.  Johns-  &  T.  Co.  v.  Kansas  City,  etc.  R.  R., 
ton  V.  Riddle,  70  Ala.  219  (1881).  53  Fed.  Rep.  182  (1892).  In  proceed- 
Garnishment  does  not  lie  against  the  ings  to  wind  up  a  corporation  the  re- 
treasurer  of  the  company.  His  posr  ceiver  cannot  take  a  fund  which  by 
session  is  the  company's  possession,  contract  had  been  placed  by  the  com- 
and  he  is  merely  agent.  A  mortgage  pany  in  a  trustee's  hands  for  a  spe- 
lien  does  not  extend  to  the  money  in  cific  purpose.  Re  Home  Assoc,  129  N. 
the  treasury  for  the  operation  of  the  Y.  288  (1891).  The  income  may  be 
road.  McGraw  v.  Memphis,  etc.  R.  R.,  attached  before  default  occurs,  and 
5  Coldw.  (Tenn.)  434  (1868).  In  such  attachment  has  priority.  Clay 
Tennessee  it  is  held  that  moneys  in  v.  East,  etc.  R.  R.,  6  Heisk.  (Tenn.) 
the   treasurer's   hands   belong   to   the  421  (1871). 

mortgagee  and  cannot  be  attached.  i  Downs  v.  Farmers'  L.  &  T.  Co.,  79 
See  4  Cent.  L.  J.  430  (Tenn.  1877).  Fed.  Rep.  215  (1897).  Improvements 
"Even  though  the  mortgage  may  in  ordered  in  a  receivership,  obtained  by 
terms  give  a  lien  upon  the  profits  and  judgment  creditors,  cannot  be  charged 
income  until  possession  of  the  mort-  to  income  received  after  the  mort- 
gaged premises  is  actually  taken  or  gagee  commences  suit  and  claims  the 
something  equivalent  done,  the  whole  subsequent  income.  Atlantic  T.  Co. 
earnings  belong  to  the  company  and  v.  Dana,  128  Fed.  Rep.  209  (1903). 
are  subject  to  its  control."  Fosdick  Where  a  receiver  is  already  in  posses- 
V.  Schall,  99  U.  S.  235,  253  (1878);  sion,  at  the  instance  of  a  judgment 
Galveston  R.  R.  v.  Cowdrey,  11  Wall,  creditor,  the  mortgagee  may  by  inter- 
459  (1870).  But  from  the  time  that  vening  and  setting  up  its  rights,  ob- 
the  trustees  demand  possession,  the  tain  the  income  from  the  date  of 
company  must  account  for  the  in-  such  intervention  as  against  creditors 
come  and  the  commencement  of  a  suit  afterwards  intervening.  Atlantic  T. 
•by  them  to  obtain  possession  is  such  Co.  v.  Dana,  128  Fed.  Rep.  209 
a  demand.     Sage  v.  Memphis,  etc.  R.  (1903). 

R.,  124  U.  S.  652    (1888).     The  mort-  2  Piatt  v.  N.  Y.  etc.  Ry.,  170  N.  Y. 

gagor  is  entitled  to  keep  the  income  451  (1902);  State  Trust  Co.  v.  Kansas 

received   prior  to  the  demand.     Dow  City,  etc.   R.   R.,    120   Fed.   Rep.   398 

V.  Memphis,  etc.  R.  R.,  125  U.  S.  361  (1903).     Where  a  receiver  intervenes 

(1888).    "While  the  mortgage  may  in  in  a  foreclosure  suit  and  claims  the 

terms  give  a  lien  upon  the  income  funds   involved   in   that   suit  and   is 

and   earnings  of  the  road,  it  is  well  defeated,    all   parties   to   the   suit    in 

settled  that,  until  the  mortgagee  takes  which    he   was   appointed    are   bound 

possession  or  a  receiver  is  appointed,  thereby.    Atlantic  T.  Co.  v.  Dana,  128 

the   income   and   earnings   belong   to  Fed.  Rep.  209  (1903). 
the  company,  and  any  judgment  cred- 
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mortgage  does  not  cover  the  income.^  Wliero  a  mortgage  doe3 
not  cover  income  or  earning-s,  but  merely  authorizes  possession  to 
be  taken  in  case  of  default,  the  trustee  can  secure  the  earnings 
only  by  taking  possession,  or  by  filing  a  bill  of  foreclosure 
and  demanding  possession.-  Where  a  receiver  is  appointed  at  the  in- 
stance of  stockholders,  the  earnings  received  by  him  do  not  neces- 
sarily belong  to  a  mortgagee.^  Although  the  mortgage  covers  income, 
yet  tho  mortgagee  is  not  entitled  thereto  until  he  demands  a  sur- 
render of  the  property  or  commences  foreclosure,  and  is  not  even  then 
entitled  to  income  already  earned.'*  A  receiver  appointed  at  the  in- 
stance of  a  mortgagee  is  entitled  to  the  income  during  the  receiver- 
ship, where  the  mortgage  itself  included  tlie  income.^     The  cars  of 


1  Central  Trust  Co.  etc.  v.  Chatta-  ment  subsequent  in  time,  but  prior  in 
nooga,  etc.  R.  R.,  94  Fed.  Rep.  275  notice,  to  the  municipality,  has  a 
(1899).  right  to  the  fund.    Methven  r.  Staten 

2  U.  S.  Trust  Co.  V.  "Wabash  Ry.,  150  Island,  etc.  Co.,  66  Fed.  Rep.  113 
U.   S.   287    (1893).     Where  the   mort-  (1895), 

gage  does  not  cover  profits,  the  profits  The  rule  may  be  different  as  to  a 
accruing  before  the  commencement  of  judgment  for  damages.  Farmers'  L. 
the  action  to  foreclosure  do  not  pass  &  T.  Co.  v.  Detroit,  etc.  R.  R.,  71  Fed. 
to  the  receiver  appointed  in  behalf  of  Rep.  29  (1895).  As  between  the  re- 
the  mortgagee.  Alabama  Nat.  Bank  ceiver  and  a  debtor,  the  debtor  can- 
V.  Mary  Lee,  etc.  Co.,  108  Ala.  288  not  claim  that  the  debt  belongs  to 
(1896).  Where  the  filing  of  the  bill  creditors  of  the  corporation,  even 
is  the  first  demand  by  the  mortgagee,  though  the  debt  accrued  prior  to  the 
moneys  earned  by  the  company  prior  receivership.  St.  Louis,  etc.  Co.  r. 
thereto  do  not  go  to  the  receiver,  al-  Bosworth,  73  Fed.  Rep.  897  (1896). 
though  received  after  his  appoint-  Where,  nine  days  before  the  appoint- 
ment. Hook  v.  Bosworth,  64  Fed.  ment  of  a  receiver,  the  corporation 
Rep.  443    (1894).  draws    a   draft   in    favor   of   a   bank 

3  Veatch  v.  American  L.  &  T.  Co.,  payable  in  thirteen  days,  and  the  re- 
84  Fed.  Rep,  274   (1897).  ceiver   is  appointed  before   the  draft 

4  Farmers',  etc.  Co.  v.  American,  etc.  is  presented  for  acceptance,  and  the 
Co.,  107  Fed.  Rep.  23  (1895).  Even  receiver  takes  the  money,  the  court 
though  the  income  is  expressly  mort-  will  not  order  payment  of  the  draft, 
gaged,  yet  it  may  first  be  used  to  pay  Bosworth  v.  Jacksonville  Nat.  Bank, 
current  expenses.     Illinois,  etc.  Bank  64  Fed,  Rep.  615   (1894). 

V.   Doud,    105   Fed.   Rep.   123    (1900).  5  First  Nat.  Bank   v.   Illinois  Steel 

Although  a  mortgage  covers  moneys  Co.,  174  III.  140    (1898).     A  receiver 

to  be  paid  in  the  future  by  a  munici-  appointed    in    insolvency   proceedings 

pality    to   a   corporation,    yet    if    the  may  be  directed  by  the  court  to  pay 

corporation   makes   a   subsequent   as-  the  income  to  a  mortgagee  who  has 

signment   of   the   moneys   to  another  commenced     foreclosure    proceedings, 

person,   and  that   other   person   gives  Busch,  etc.  Co.  i\  Niagara  River,  etc. 

notice    thereof    to    the    municipality  Co.,  41  N.  Y.  App.   Div.   204    (1899). 

after  the  money  has  become  due  and  Earnings  received   by  a   receiver  ap- 

before  notice  has  been  given  by  the  pointed  at  the  instance  of  a  general 

mortgagee   of   its    claim,   the   assign-  creditor  are  distributed   the  same  as 
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an  Illinois  railroad  corporation  passing  through  another  state  in  the 
transportation  of  freight  or  return  cannot  be  attached  in  the  latter 
state,  neither  can  sums  of  money  due  from  railroads  in  that  state  to 
such  foreigTi  railroad  corporation  for  freight  on  interstate  shipments 
be  attached.^ 

Unless  the  mortgage  so  provides,  the  mortgagee  is  not  entitled 
to  rents  and  profits  during  the  time  the  receiver  is  in  charge  be- 
fore a  strict  foreclosure  is  decreed.-  A  railroad  may  mortgage  future 
net  earnings  to  secure  the  interest  upon  its  bonds.^ 

After  the  receiver  is  appointed  it  is  contempt  of  court  for  the 
officers  to  collect  moneys  and  deposit  them  to  the  credit  of  the 
company,'*  But  such  moneys  earned  prior  to  the  receivership  do 
not  necessarily  go  to  the  mortgagee.  The  court  may  administer  them 
for  the  benefit  of  the  creditors  at  large.^     Money  paid  to  a  trustee 

the    proceeds    of    a    foreclosure    sale,    ley   Ry.,   64   L.    T.    Rep.    669    (1891). 


Thomas  v.  Cincinnati,  etc.  Ry.,  91  Fed. 
Rep.  202    (1898). 

1  Davis  V.  Cleveland,  etc.  R.  R.,  146 
Fed.  Rep.  403  (1906).  Traffic  bal- 
ances held  by  another  corporation 
cannot  be  garnisheed,  even  though 
part  thereof  belongs  to  the  insolvent 
corporation.  Cox  v.  Central  Vermont 
R.  R.,  187  Mass.  596   (1905). 

2  Ellis  r.  Boston,  etc.  R.  R.,  107 
Mass.  1,  28    (1871). 

3  See  cases  supra;  also  Jessup  v. 
Bridge,  11  Iowa,  572  (1861);  State  v. 
Northern  Central  Ry.,  18  Md.  193 
(1861) ;  Dunham  v.  Isett,  15  Iowa,  284 
(1863),  holding  also  that  attachment 
or  execution  upon  earnings  so  pledged 
may  be  restrained  by  injunction.  A 
mortgage  may  cover,  by  its  terms, 
the  net  earnings  of  all  business  com- 
ing to  the  mortgagor  company  "from 
or  over"  the  mortgagee  company. 
Schmidt  v.  Louisville,  etc.  Ry.,  95  Ky. 
289  (1894).  Where  under  special 
charter  power  the  company  constructs 
a  new  road,  and  by  a  trust  deed  sets 
aside  a  certain  proportion  of  the  en- 
tire gross  receipts  of  the  company  for 
dividends  on  the  stock  issued  on  the 
new  line,  a  receiver  of  the  company 
will  be  compelled  to  pay  the  amount 
called  for  by  such  a  trust  deed.  Re 
Eastern,  etc.  Ry,.  L.  R.  45  Ch.  D.  367 
(1890).    See  also  Proffitt  v.  Wye  Val- 


Under  the  Georgia  statutes  a  mort- 
gage cannot  cover  income.  Lubroline 
Oil  Co.  V.  Athens  Sav.  Bank,  104  Ga. 
376    (1898). 

■i  American  Const.  Co.  v.  Jackson- 
ville, etc.  Ry.,  52  Fed.  Rep.  937 
(1892).  A  deed  of  surrender  to  the 
trustee  of  the  mortgage,  the  terms  of 
the  deed  being  the  same  as  those 
used  in  the  mortgage,  which  do  not 
expressly  cover  income,  does  not  pre- 
vent the  company  from  subsequently 
assigning  to  a  general  creditor  cer- 
tain income  which  was  earned  prior 
to  the  deed  of  surrender.  Farmers' 
L.  &  T.  Co.  V.  Gary,  13  Wis.  110 
(1860). 

5  Where  the  receiver  is  put  in  pos- 
session of  all  the  corporate  property, 
both  that  which  is  mortgaged  and 
that  which  is  not,  and  the  latter  is 
used  to  continue  the  business  and  is 
thereby  turned  into  cash,  the  court 
will  not  cause  such  cash  to  be  paid  to 
the  mortgagee,  but  will  preserve  it 
for  the  general  creditors,  an  equitable 
allowance  to  the  mortgagee  for  the 
use  of  the  mortgaged  property  being 
made.  Lehman  r.  Tallassee  Mfg.  Co., 
64  Ala.  567,  598  (1879).  A  mortgage 
covering  tolls  and  income  covers  only 
the  net  income  after  possession  has 
been  taken.  Arrears  of  expenses  in 
the   operation   of  the   road   must  be 
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with  which  to  pay  couijons  cannot  be  attached  by  a  general 
creditor.^ 

§  854.  Rolling-stock  subject  to  the  mortgage— Rolling-stock  is 
generally  held  to  he  personalty— Recording  the  mortgage  as  a  chat- 
tel mortgage. — There  has  been  a  vast  amount  of  litigation  over  the 
question  whether  rolling-stock  is  personalty  or  realty.  Also  whether, 
if  it  is  personalty,  it  may  be  seized  under  levy  of  attachment  or 
execution  by  corporate  creditors;  and  also  how  far  the  mortgagee 
of  a  raih-oad  company  is  protected  in  his  lien  on  the  rolling-stock. 

The  various  states  differ  on  the  question  of  whether  rolling-stock 
is  personalty  or  realty.  Some  courts  hold  that  it  is  one  and  some  hold 
that  it  is  the  other. 

Owing  to  the  peculiar  nature  of  railroad  property,  which  re- 
quires that  it  shall  at  all  times  be  in  condition  to  transport  passen- 
gers and  freight,  for  which  purpose  the  rolling-stock,  consisting  of 
engines  and  cars,  is  as  necessary  as  the  track  itself,  the  courts,  in 
construing  mortgages,  have  been  inclined  to  hold  that  rolling-stock 
is  realty." 

paid  first.  The  mortgagee  seeks  462  (1861);  Titus  v.  Maybee,  25  111. 
equity  in  asking  for  a  receiver,  and  257  (1861),  holding  also  that  rolling- 
hence  must  do  equity.  The  order  stock  only  becomes  personal  property 
that  the  receiver  must  pay  such  when  severed  from  the  road  by  the 
arrears  may  be  made  at  the  time  of  owner.  Neither  the  plaintiff  in  exe- 
appointment  or  subsequently.  Poland  cution  nor  the  officer  can  detach  it. 
V.  Lamoille,  etc.  R.  R.,  52  Vt.  144,  Pullan  r.  Cincinnati,  etc.  R.  R.,  4  Biss. 
177  (1879).  See  also  Williamson  v.  35  (1865);  s.  c,  20  Fed.  Cas,  32; 
Washington,  etc.  R.  R.,  33  Gratt.  Railroad  Co.  v.  James,  6  Wall.  750 
(Va.)  624  (1881),  holding  that,  if  (1867) ;  Miller  t\  Rutland,  etc.  R.  R., 
such  income  has  been  applied  to  the  36  Vt.  452  (1863),  where  the  statute 
interest  on  the  bonds,  it  is  to  be  re-  makes  rolling-stock  realty;  William- 
placed  from  the  price  realized  on  the  son  v.  New  Jersey,  etc.  R.  R.,  28  N.  J. 
sale  of  the  road.  For  a  review  of  the  Eq.  279  (1877),  holding  that  as  be- 
decisions  and  situation  prior  to  the  tween  mortgagees  and  execution  cred- 
decision  in  Fosdick  v.  Sctall,  see  4  itors  rolling-stock  is  part  of  the 
Cent.  L.  J.  458  (1877).  After  a  re-  realty.  To  same  effect.  Farmers'  L. 
ceiver  has  been  appointed  a  bank  can-  &  T.  Co.  v.  Hendrickson,  25  Barb.  484 
not  exercise  its  contract  right  to  de-  (1857);  State  v.  Northern  Cent.  Ry., 
Clare  a  corporate  debt  due  and  apply  18  Md.  193  (1861),  holding  that  a 
to  it  money  on  deposit  by  the  corpo-  mortgage  upon  the  entire  line  with 
ration.  Corn,  etc.  Bank  v.  Locher,  its  tolls  and  revenues  covers  the  roll- 
151  Fed.  Rep.  764  (1907);  McManus-  ing-stock  and  fixtures  necessary  to  the 
Kelly  Co.  v.  Pope  Mfg.  Co.,  70  Atl.  production  of  tolls  and  revenues; 
Rep.  297  (N.  J.  1908).  Phillips  r.  Winslow,  18  B.  Mon.  (Ky.) 

1  Holland  Trust  Co.  v.  Sutherland,  431  (1857),  in  which  cars,  wheels, 
177  N.  Y.  327  (1904).  firewood  for  engines,  and  coal  for  ma- 

2  Palmer  v.  Forbes,  23  111.  301  chine  shops  were  held  to  be  included 
(1860);  Hunt  r.  Bullock,  23  111.  320  in  a  mortgage  upon  a  road  "and  all 
(1860) ;    Titus   v.   Ginheimer,    27    111.  other  personal  property  and  interest 
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In  some  of  the  states  statutory  and  even  constitutional  provisions 
have  been  enacted  in  order  to  settle  this  question.^ 

JSTearly  all  railroad  mortgages  specifically  name  the  rolling-stock 
as  being  included  in  tlie  mortgage.  Even  if  not  specifically  named, 
however,  the  rolling-stock  is  included  in  a  moi-tgage  covering  all 
property  of  a  corporation.^  Although  the  mortgage  covers  the  roll- 
ing-stock, this  docs  not  prevent  the  company  from  selling  old  stock  and 
replacing  it  by  new.^  The  mortgage  may  cover  such  rolling-stock 
as  belongs  to  a  division  of  a  railroad  system.* 

therein,"  as  being  things  incident  to  tion  "to  the  same  extent  to  which 
and  indispensable  to  the  use  and  en-  it  embraces  the  railroad  itself — the 
joyment  of  the  property  conveyed;  same  proportion  of  the  one  as  of  the 
Farmers'  L.  &  T,  Co.  v.  St.  Joseph,  etc.  other,"  and  covers  new  rolling-stock 
Ry.,  3  Dill.  412  (1875);  s.  c,  8  Fed.  acquired  by  the  consolidated  company. 
Cas.  1053,  holding  that  where  a  mort-  It  attaches,  however,  subject  to  exist- 
gage  upon  a  railroad,  including  roll-  ing  liens  on  the  rolling-stock,  such 
ing-stock  and  property  strictly  appur-  liens  being  money  paid  therefor  by 
tenant  to  the  road,  had  been  recorded  the  receiver.  Meyer  v.  Johnston,  53 
as  a  mortgage  of  realty,  it  is  not  nee-  Ala.  237,  332,  352  (1875);  s.  c,  64 
essary  to  record  it  as  a  chattel  mort-  Ala.  603  (1879),  holding  that  where 
gage.  But  see,  contra,  Hoyle  v.  the  title  never  passed  to  the  company 
Plattsburgh,  etc.  R.  R.,  54  N.  Y.  314  the  lien  does  not  attach.  A  mortgage 
(1873),  where  rolling-stock  was  held  on  the  "road  and  its  franchise"  does 
to  be  personal  property  and  not  a  not  cover  rolling-stock.  Miller  v.  Rut- 
part  of  the  realty.  To  same  effect,  land,  etc.  R.  R.,  36  Vt.  452,  498  (1863). 
Randall  v.  Elwell,  52  N.  Y.  521  (1873),  3  Union  Trust  Co.  v.  Morrison,  125 
where  it  was  held  that  rolling-stock  U.  S.  609  (1888). 
may  be  seized  and  sold  for  taxes.  4  Separate    mortgages    on    separate 

1  For  a  detailed  statement  of  such  parts  of  a  railroad  may  be  made  to 
provisions  in  the  various  states,  see  cover  separate  portions  of  the  rolling- 
Jones,  Corp.  Bonds,  §§  128,  etc.  stock,   each    mortgage   covering    that 

2  Where  a  mortgage  covers  the  road  part  of  the  rolling-stock  which  is  as- 
and  "all  the  revenue  and  tolls,"  it  signed  to  that  part  of  the  road  which 
covers  "all  the  rolling-stock  and  fix-  is  covered  by  it.  Minnesota  Co.  v. 
tures,  whether  movable  or  immovable,  St.  Paul  Co.,  2  Wall.  609  (1864).  If, 
essential  to  the  production  of  tolls  however,  the  underlying  divisional 
and  revenues."  State  v.  Northern  mortgage  is  general  in  its  terms,  it 
Cent.  Ry.,  18  Md.  193,  218  (1861);  covers  all  rolling-stock  on  the  whole 
also  Pullan  v.  Cincinnati,  etc.  R.  R.,  system.  Minnesota  Co.  v.  St.  Paul 
4  Biss.  35  (1865);  s.  c,  20  Fed.  Cas.  Co.,  6  Wall.  742  (1867).  A  covenant 
32;  also  in  Tennessee,  see  4  Cent,  that  a  mortgage  shall  cover  so  much 
L.  J.  430  (1877).  Under  a  power  to  rolling-stock  as  shall  be  assigned  to 
mortgage  its  franchises  and  rights,  a  a  certain  division  of  a  railroad,  and 
company  may  give  a  mortgage  on  that  a  certain  proportion  shall  be  so 
rolling-stock  now  owned  or  hereafter  assigned,  is  not  sufficient  except  to 
acquired,  and  such  mortgage  has  the  extent  that  rolling-stock  is  actu- 
priority  over  executions.  Phillips  v.  ally  assigned.  Where  rolling-stock  is 
Winslow,  18  B.  Mon.  (Ky.)  431  assigned  to  a  division  and  thereby 
(1857).  The  mortgage  lien  on  roll-  becomes  subject  to  a  mortgage,  the 
ing-stock  continues  after  a  consolida-  lien  is  not  lost  by  subsequent  obliter- 
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Where  the  mortgage  covers  not  onlj  the  present  property  of  the 
company,  but  also  property  acquired  in  the  future,  rolling-stock  as 
soon  as  it  is  purchased  becomes  subject  to  the  mortgage.^  A  mort- 
gage covering  after-acquired  rolling-stock  does  not  cover  rolling-stock 
purchased  by  a  purchaser  of  the  property  of  the  mortgagor  coin- 
pany.2  If  the  mortgage  covers  the  rolling-stock,  the  rolling-stock 
remains  subject  to  it  in  any  and  all  states  into  which  the  rolling-stock 
may  run.^ 

In  states  where  rolling-stock  is  held  to  be  personalty,  it  is  cus- 

ations    of    the    designations.      United    equity  to  the  claims  of  creditors  ob- 


States  T.  Co.  v.  Wabash  Ry.,  38  Fed. 
Rep.  891  (1SS9). 

1  Shaw  V.  Bill,  95  U.  S.  10  (1877); 
Central  T.  Co,  v.  Ohio,  etc.  R.  R.,  36 
Fed.  Rep. '520  (1888).  A  mortgage  on 
property,  "including  all  cars,  engines, 
and  furniture  that  have  been  or  may 
be  purchased  for  or  by  said  com- 
pany," covers  after-acquired  rolling- 
stock,  even  though  it  be  regarded  as 
personalty,  and  such  mortgage  has  pri- 
ority over  a  mortgage  given  on  such 
rolling-stock  specifically.  Morrill  v. 
Noyes,  56  Me.  458,  468  (1863);  Pullan 
V.  Cincinnati,  etc.  R.  k.,  4  Biss.  35 
(1865);  s.  c,  20  Fed.  Cas.  32,  hold- 
ing that  a  mortgage  of  "all  present 
and  future-to-be-acquired  property,  in- 
cluding the  right  of  way  and  all  rails 
and  other  materials  used  thereon  and 
purchased  therefor,"  covers  the  roll- 
ing-stock; Scott  V.  Clinton,  etc.  R.  R., 
6  Biss.  529  (1876);  s.  c,  21  Fed.  Cas. 
820,  holding  that  the  constitutional 
provision  of  Illinois  that  rolling-stock 
shall  be  deemed  personal  property 
does  not  change  the  rule  that  a  mort- 
gage covering  future-acquired  prop- 
erty includes  the  rolling-stock  if  ob- 
tained before  rights  of  execution  cred- 
itors attach;  Railroad  Co.  v.  James, 
6  Wall.  750  (1867).  A  constitutional 
provision  that  rolling-stock  is  per- 
sonalty does  not  prevent  a  mortgage, 
having  the  after-acquired-property 
clause,  attaching  to  the  rolling-stock 
"as  soon  as  it  comes  into  existence 
and  is  in  possession  of  the  mort- 
gagor; and  the  mortgagees,  under 
such    circumstances,    have    a    prior 


taining  judgments  and  executions 
after  the  property  is  thus  acquired 
and  placed  in  possession  of  the  mort- 
gagor." Scott  V.  Clinton,  etc.  R.  R., 
6  Biss.  529  (1876);  s.  c,  21  Fed.  Cas. 
820. 

2  Hinchman  v.  Point,  etc.  Ry.,  14 
Wash.  349  (1896). 

3  Rolling-stock  in  one  state  belong- 
ing to  a  railroad  in  another  state  and 
subject  to  a  mortgage  in  the  latter 
state  is  subject  to  the  mortgage  wher- 
ever it  goes.  Nichols  ;;.  Mase,  25  Hun, 
640  (1881);  aff'd,  94  N.  Y.  169.  Pend- 
ing an  application  in  Kentucky  by 
the  trustees  for  a  receiver  of  a  Ken- 
tucky road  which  is  being  foreclosed, 
a  Kentuckian  cannot  go  into  the  state 
of  Ohio  and  obtain  an  attachment  in 
Ohio  on  rolling-stock  in  Ohio,  but  be- 
longing to  the  Kentucky  road  and 
subject  to  the  mortgage.  Bank  v.  Mc- 
Leod,  38  Ohio  St.  174  (1882).  Attach- 
ment does  not  lie  against  cars  owned 
by  a  foreign  corporation,  such  cars 
being  run  on  to  a  connecting  line 
which  comes  into  the  state,  especially 
where  they  are  covered  by  a  mort- 
gage in  the  other  state.  Michigan, 
etc.  R.  R,  V.  Chicago,  etc.  R,  R.,  1 
Bradw.  (111.)  399  (1878).  But  rolling- 
stock  manufactured  to  be  used  on  an 
Illinois  railroad  and  sent  there  for 
that  purpose  is  subject  to  the  laws 
of  Illinois  on  this  point.  Hervey  v. 
Rhode  Island  Loco.  Works,  93  U.  S. 
664  (1876).  So  also,  where  a  con- 
tract is  made  in  Ohio  concerning  roll- 
ing-stock to  be  used  on  a  railroad  in 
Kentucky,  the  law  of  Kentucky  in  re- 
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tomarj  and  safer  to  record  the  mortgage  as  a  chattel  mortgage  as 
well  as  a  real-estate  mortgage.  The  supreme  court  of  the  United 
States  has  held,  however,  that  even  though  the  rolling-stock  be 
personalty,  yet  the  mortgage  need  not  be  recorded  as  a  chattel 
mortgage.^ 

Even  if  the  rule  were  otherwise  the  peculiar  character  of  roll- 
ing-stock would  not  make  the  mortgage  void  under  the  chattel-mort- 
gage act,  by  reason  of  the  mortgagor  being  left  in  possession.^ 
Moreover,  until  creditors  obtain  a  specific  lien  on  the  rolling-stock 
the  unrecorded  mortgage  is  a  valid  lien.^  In  addition  to  all  this, 
there  are  authorities  to  the  eifect  that  an  attachment  or  execution 
cannot  be  levied  upon  rolling-stock,  and  that  the  remedy  of  credit' 
ors  is  sequestration  proceedings,  the  policy  of  the  law  being  to 
preserve  the  property  intact,  so  that  it  may  continue  to  be  operated 
as  a  railroad.^ 

The  general  rule,  however,  seems  to  be  to  the  contrary,  where 
the  rolling-stock  is  looked  upon  as  personalty.^  Where  mortgaged 
property  runs  into  different  states  and  consists  of  a  lease  and  of 
rolling-stock,  and  there  are  prior  liens  in  some  of  the  states,  the  court 
may  apportion  the  proceeds  according  to  the  mileage  in  the  different 
states,^ 

§  855.  Rolling-stock— Rights  of  the  general  mortgagee  and  other 
parties  where  there  is  a  ''car  trust,'' lease,  conditional  sale,  or  pur- 
chase-money chattel  mortgage  on  rolling-stock. — Where  rolling-stock 
is  delivered  to  a  railroad  company  on  a  contract,  whereby  the  rail- 
road company  is  to  acquire  title  only  upon  payment  therefor  being 
made  thereafter  as  specified  in  the  contract,  great  doubt  arises 
whether  such  a  transaction  is  a  conditional  sale,  or  is  an  absolute 
sale  with  a  chattel-mortgage  right  in  the  vendor.  The  difference 
is  important,  since,  if  the  latter  construction  is  put  upon  the  con- 
tract, the  contract  must  be  recorded  as  a  chattel  mortgage,  whereas 
in  the  former  case  it  need  not  be  recorded.  The  courts  of  the  various 
states  differ  in  their  construction  of  such  contracts.  The  contro- 
versy over  them  generally  arises  under  a  levy  of  attachment  or  execu- 
tion by  a  creditor  of  the  corporation,  or  under  a  claim  by  the  general 
mortgagee  of  the  corporation  that  his  mortgage  covers  rolling-stock 
delivered  under  such  a  contract,  even  though  the  deferred  payments 
have  not  been  made  to  the  vendor.    The  courts,  in  accordance  with  an 

gard    to   chattel   mortgages  must   be  4  See  §  899,  infra. 

complied  with.     Hart  v.   Barney,  etc.  5  See  §  899,  infra. 

Co.,  7  Fed.  Rep.  543   (1881).  6  Thomas  v.  Cincinnati,  etc.  Ry.,  91 

I'see  §  811,  supra.  Fed.  Rep.  195  (1898).    See  also  §§  830, 

2  See  §  811,  supra.  836,  supra. 

3  See  §  811,  supra. 
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old  principle  of  law,  favor  the  construction  that  tlie  contract  is  a 
conditional  sale  and  that  the  vendor  is  protected.*  So  also,  where  a 
lease  of  rolling-stock  is  made  by  the  owner  to  the  company,  the  lease 
providing  tliat  upon  certain  rentals  being  paid  the  title  shall  pass  to 
the  company,  the  rentals  being  in  reality  partial  payments  for  the 


1  A  sale  of  motors,  controllers,  trol- 
ley poles,  electric  generators,  and  a 
switch  board  by  contract,  which  re- 
serves title  in  the  vendor  until  he  is 
paid,  gives  the  vendor  precedence  as 
against  judgment  creditors  and  mort- 
gagees. General,  etc.  Co.  v.  Transit, 
etc.  Co.,  57  N.  J.  Eq.  460  (1898).  A 
vendor's  lien  may  be  retained  by  con- 
tract on  pumping  machinery  pur- 
chased by  a  contractor  for  a  corpora- 
tion, and  if  the  corporation  had  no- 
tice thereof  it  takes  subject  thereto, 
although  its  stock  was  issued  in  pay- 
ment therefor  to  the  contractor.  A 
mortgage  given  by  the  company  does 
not  take  precedence  over  such  lien. 
New  Chester  Water  Co.  v.  Holly  Mfg. 
Co.,  53  Fed.  Rep.  19  (1892).  In  Mis- 
souri a  sale  of  rolling-stock  condi- 
tionally, the  title  not  to  pass  until 
certain  deferred  payments  are  made, 
is  legal,  and  such  a  contract  of  sale 
need  not  be  recorded  as  a  chattel 
mortgage.  The  contract  recited  that 
the  company  had  "received"  the  roll- 
ing-stock. Rogers  Locomotive  Works 
r.  Lewis,  4  Dill.  158  (1877);  s.  c,  20 
Fed.  Cas.  1134.  Where  rolling-stock 
is  purchased  by  a  railroad,  and  the 
contract  provides  that  the  vendor 
shall  have  a  lien  thereon  for  the 
price,  such  lien  is  good  as  against  a 
prior  mortgage  of  the  vendor,  though 
the  lien  is  not  recorded  and  the  mort- 
gage covered  after-acquired  property, 
U.  S.  V.  New  Orleans  R.  R.,  12  Wall. 
362  (1870);  Fosdick  r.  Schall,  99  U. 
S.  235  (1878).  Where  a  construction 
company  places  rolling-stock  on  a  rail- 
road and  marks  the  cars  with  the  lat- 
ter's  name,  and  aids  in  the  sale  of 
the  railroad  bonds,  which  bonds  pur- 
port to  be  upon  an  equipped  railroad, 
the  rolling-sto€k  is  subject  to  the  rail- 
road   mortgage,    notwithstanding    the 


papers  between  the  two  companies 
showed  that  the  title  was  not  in- 
tended to  pass.  Central  Trust  Co. 
r.  Marietta  etc.  Ry.,  48  Fed.  Rep. 
850  (1891).  But  a  party  who  owned 
the  rolling-stock  and  gave  possession 
to  the  construction  company,  and  who 
took  no  part  in  supplying  the  railroad 
company  with  the  rolling-stock  so  as 
to  aid  in  the  sale  of  the  bonds,  may 
insist  upon  his  right  to  take  back  the 
rolling-stock.  Central  Trust  (3o.  v. 
Marietta,  etc.  Ry.,  48  Fed.  Rep.  864 
(1891).  So  held  in  favor  of  a  car- 
building  company  as  against  equip- 
ment bonds  issued  by  the  railroad 
company.  The  Georgia  statute  rela- 
tive to  recording  such  contracts  is 
not  applicable  to  sales  made  prior  to 
its  enactment.  Central  Trust  Co.  r. 
Marietta,  etc.  Ry.,  48  Fed.  Rep.  865 
(1891).  This  statute  does  not  give 
title  to  a  prior  mortgagee  as  against 
the  car-builder  and  car-owner.  It 
was  intended  only  for  the  protection 
of  susequent  purchasers  and  creditors. 
Central  Trust  Co.  r.  Marietta,  etc.  Ry., 
48  Fed.  Rep.  868  (1891).  The  court 
held  also  that  a  conditional  sale  of 
rolling-stock  does  not  pass  title. 
Under  the  Kentucky  statute  requir- 
ing the  recording  of  chattel  mort- 
gages, etc.,  a  conditional  sale  of  roll- 
ing-stock, partial  payments  being 
made,  and  delivery  made,  but  the 
vendor  retaining  title  and  the  right 
to  retake  possession,  is  not  good  as 
against  bona  fide  purchasers  and  at- 
taching creditors  of  the  vendee,  where 
such  contract  of  conditional  sale  Is 
not  recorded.  Hart  v.  Barney,  etc. 
Co.,  7  Fed.  Rep.  543  (1881).  A  con- 
tract of  sale  of  cars  to  a  railroad  to 
be  paid  for  in  instalments,  and  title 
to  remain  in  the  vendor  until  paid 
for,  is  a  protection  to  the  vendor  as 
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rolling-stock,  the  courts  look  at  the  substance  of  the  contract  and  hold 
that  the  lessor  is  protected  the  same  as  though  he  had  made  a  condi- 
tional sale.^     In  some  states,  however,  such  a  lease  is  held  to  be  a 

regards  a  prior  m-ortgage  on  all  prop-  substance,  and  properly  so  adjudged, 
erty  then  owned  or  subsequently  ac-  were  contracts  of  purchase,  reserving 
quired  by  the  company.    So  held  even  title   in   the   vendors   until   after   the 
in  Illinois,  where  a  statute  is  hostile  payment     of     certain     annual     sums, 
to  such  sales.     Fosdick  v.  Schall,  99  called  rents,  and  with  the  right  to  re- 
U.   S.   235    (1878).     Where  the  bond-  take    possession    on    default    in    pay- 
holders   purchased   their   hour's   with  ment."     Kneeland   v.   American   L.  & 
knowledge  of  the  fact  that  a  manu-  T.  Co.,  136  U.  S.  89    (1890).     A  con- 
facturing    company    has   erected    ma-  ditional  sale  of  cars  does  not  render 
chinery   on  the   property   covered   by  the  cars  subject  to   a  railroad   mort- 
the   mortgage,    under   a    contract    by  gage  on  after-acquired  property,  even 
which  said  company  reserved  title  in  under  the  Iowa  statute.    A  lease  with 
the  machinery,  and  the  right  to  take  an  option   to  the   lessee  to  purchase 
it  away    in   default   of   payment,   the  has   the  same   effect,   though   not   re- 
lien  of  the  manufacturing  company  is  corded.     Myer   v.  Car  Co.,   102   U.   S. 
prior   in   right   to    that  of  the   bond-  1    (1880),   giving  the  contract  itself, 
holders.     Central  Trust  Co,  v.  Arctic,  C/.   Taylor  v.  Burlington,   etc.  R.  R., 
etc.    Co.,    77    Md.    202     (1893).      See  4  Dill.  570  (1877);   s.  c,  23  Fed.  Cas. 
§  860,  infra.    The  after-acquired  prop-  737.      In     Hervey    v.     Rhode     Island 
erty    clause    attaches    subject    to    all  Loco.     Works,     93     U.     S.     664,     673 
claims  and  equities  against  the  prop-  (1876),   the   court   said:    "It   is   true 
erty  which  afterwards  comes  within  that    the    instrument    of    conveyance 
the  terms  of  the  mortgage.     So  held  purports  to  be  a  lease,  and  the  sums 
as  regards  rolling-stock,  although  the  to  be  paid  are  for  rent,  but  this  form 
contract  of  sale  was  not  recorded  as  was    used    to    cover    the    real    trans- 
required  by  statute.     Newgass  v.  At-  action.     ...     It  was  evidently  not 
lantic,    etc.    Ry.,    56    Fed.    Rep.    676  intended  that  this  large  sum  should 
(1893).     A  sale  of  an  electric  gene-  be  paid  as  rent  for  the  mere  use  of 
rator  to  a  street  railway  may  be  such  the  engine  for  one  year.     If  so,  why 
that  the  title  is  not  to  vest  until  pay-  agree  to  sell  and  convey  the  full  title 
ment  is  made,   and  in  this  way  the  on  payment  of  the  last  instalment?" 
mortgage  does  not  come  in  ahead  of  Justice  Strong,  in  Herj'ford  v.  Davis, 
the    payment.     Manhattan   Trust   Co.  102  U.  S.  244    (1880),  said:    "Though 
V.  Sioux  City,  etc.  Ry.,  76  Fed.  Rep.  the    contract    industriously    and    re- 
658    (1896).     Concerning  rolling-stock  peatedly    spoke    of    loaning   the   cars 
contracts    in    Virginia,    see    Fidelity,  to  the  railroad  company  for  hire,  it 
etc.  Co.  V.  Shenandoah,  etc.  R.  R.,  86  is  manifest  that  no  nere  bailment  for 
Va.  1    (1889).     A  mortgage  covering  hire  was  intended.     .    .    .    It  is  quite 
after-acquired    property   does   not   at-  unmeaning  for  parties  to  a  contract 
tach   to   rolling-stock   belonging   to   a  to  say  it  shall  not  amount  to  a  sale 
third  person  and  in  use  by  the  rail-  when  it  contains  every  element  of  a 
road.     The  rolling-stock  does  not  be-  sale."      Where    personal    property    is 
come  a  part  of  the  realty.    Hardesty  leased  to  a  corporation  on  partial  pay- 
V.  Pyle,  15  Fed.  Rep.  778  (1883).     Cf.  ments  to  be  made,  and  title  then  to 
§  857,  infra.  pass,    this   is   a  conditional   sale.     If 
1  The  supreme  court  of  the  United  the  corporation  becomes  insolvent  and 
States,  in  speaking  of  car  leases,  said:  the    vendor,    by    collusion    with    the 
"These  in  form  were  leases,   but   in  president,   sells   it  to  the  president's 
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sale,  not  conditional,  but  absolute,  and  tho  vendor  has  an  informal 
chattel  mortgage  which  he  must  record  in  order  to  be  protected.^ 

The  owner  of  rolling-stock  who  leases  it  to  a  railroad  company. 


brother,  a  receiver  cannot  claim  the 
property  unless  he  repays  the  price. 
Kidder  v.  Wittier,  etc.  Co.,  38  Wash. 
179  (1905).  Where  the  vendor  of 
machinery  retains  the  title  until  he 
is  paid,  and  partial  payment  is  made, 
and  a  foreclosure  then  had,  general 
creditors  cannot  object  that  the  de- 
cree of  foreclosure  provides  for  pay- 
ment of  the  balance  due  on  the  ma- 
chinery out  of  the  proceeds  of  the 
foreclosure  sale.  Washington  T.  Co. 
V.  Morse,  etc.  Co.,  187  N.  Y.  307 
(1907).  A  mortgage  is  not  a  first  lien 
on  a  boiler  subsequently  delivered 
under  a  contract  reserving  title  in  the 
seller  until  it  should  be  fully  paid 
for,  and  a  statute  making  conditional 
sales  void  unless  recorded  as  to  sub- 
sequent mortgagees  in  good  faith 
does  not  apply  to  bondholders  secured 
by  such  a  mortgage.  Tilford  v.  At- 
lantic Match.  Co.,  134  Fed.  Rep.  924 
(1905).  "WTiere  the  receiver  retains 
possession  of  cars  which  have  been 
leased  to  the  railroad  on  a  contract 
of  sale,  he  must  pay  the  rent  therefor, 
and  this  rent  may  be  taken  out  of 
the  corpus  of  the  estate  where  the 
trustee  of  the  mortgage  objected  to 
the  cars  being  returned.  Lane  v. 
Macon,  etc.  Ry.,  96  Ga.  630  (1895). 
In  Central  Trust  Co.  v.  New  York 
Equipment  Co.,  74  Hun,  405  (1893), 
the  agreements  of  the  lessee  to  make 
the  stipulated  payments  were  con- 
strued to  be  promissory  notes,  the 
plan  of  deferred  payments  under  the 
guise  of  rentals  having  been  adopted 
in  this  transaction.  Where  some  of 
the  notes  which  are  secured  by  car 
rentals  or  lease  are  transferred  by 
the  holder,  the  transferee  may  com- 
pel the  former  to  account  for  the 
transferee's  proportion  of  the  moneys 
realized  from  the  seizure  and  sale 
of  the  rolling-stock  by  the  original 
holder  of   the   notes.     Central    Trust 


Co.  I'.  New  York  Equipment  Co.,   87 
Hun,  421    (1895). 

1  A  rolling-stock  contract,  which  is 
practically  a  conditional  sale,  but  in 
form  a  lease,  must  be  recorded  under 
the  Illinois  chattel-mortgage  act.  A 
judgment  creditor  of  the  railroad  may 
sell  the  rolling-stock  on  execution  if 
the  contract  is  not  recorded.  Hervey 
V.  Rhode  Island  Loco.  Works,  93  U.  S. 
664  (1876).  Where  cars  are  rented 
to  the  railroad,  but  notes  equal  to  an 
agreed  purchase  price  are  passed,  and 
upon  payment  of  the  notes  title  is 
to  pass,  and  if  notes  are  not  paid  the 
lessor  is  to  keep  back  payments  and 
sell  the  oars  and  apply  the  same  on 
the  notes,  a  sale  is  the  effect.  Title 
is  thereby  passed  ait  once  and  a  chat- 
tel mortgage  exists.  The  instrument 
must  be  recorded  in  order  to  obtain 
protection.  Heryford  v.  Davis,  102 
U.  S.  235  (1880).  A  contract  in  the 
form  of  a  lease,  whereby  the  owner 
of  cars  leases  them  to  a  railroad  on 
an  annual  rental  equal  to  one-sixth  of 
the  cost  thereof,  such  rental  to  be 
paid  for  ten  years  and  then  the  cars 
to  belong  to  the  railroad,  is  not  a 
lease  nor  a  conditional  sale,  but  is  a 
mortgage  with  the  seller  as  a  mort- 
gagee. Unless  the  instrument  is  ac- 
knowledged and  recorded  as  a  chattel 
mortgage  according  to  the  statute  of 
the  state  wherein  the  cars  are  situ- 
ated, the  mortgage  is  void  as  against 
attaching  and  execution  creditors,  or 
bona  fide  purchasers,  but  takes  prece- 
dence over  a  prior  general  mortgage 
covering  after-acquired  property. 
Frank  v.  Denver,  etc.  Ry.,  23  Fed. 
Rep.  123  (1885).  The  after-acquired 
property  clause  of  a  street  railway 
covers  a  stationary  engine  in  prefer- 
ence to  a  provision  in  the  contract  of 
sale  of  the  engine  that  title  should 
not  pass  until  it  was  paid  for,  the 
statutes  of  Texas  providing  that  such 
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with  an  option  to  tlie  company  to  purchase  before  the  expiration 
of  the  lease,  is  a  bailor  of  the  property,  and  may  recover  the  prop- 
erty against  a  purchaser  at  the  foreclosure  sale  of  the  railroad, 
especially  where  such  bailor  gives  notice  at  the  sale  that  he  claims 
the  property.^  Wliere  the  lease  is  a  mere  pretense,  the  money  there- 
for having  been  charged  to  the  company,  the  contract  will  be  held  to 
be  a  sale.^  So  also  where  the  corporate  officers  took  the  title  to  cover 
advances  made  by  them.^ 


a  reservation  of  title  must  be  re- 
corded as  a  chattel  mortgage.  Guar- 
anty, etc.  Co.  V.  Galveston,  etc.  R.  R., 
107  Fed.  Rep.  311  (1901).  A  dona  fide 
purchaser  of  a  railroad  is  not  bound 
to  know  that  there  is  a  contract  con- 
stituting a  lien  on  the  rolling  stock 
in  favor  of  the  manufacturer  thereof. 
Hogan  V.  Detroit  United  Ry.,  140 
Mich.  101  (1905).  Under  the  after- 
acquired  property  clause  personal 
property  is  covered  by  the  mortgage, 
even  though  the  sale  of  the  personal 
property  was  a  conditional  sale  in 
that  the  title  was  not  to  pass  until 
the  price  was  paid  in  full,  it  being 
shown  that  such  conditional  sale  was 
not  recorded,  as  required  by  the  New 
York  statutes.  Westinghouse,  etc. 
Co.  V.  New  Paltz,  etc.  Co.,  32  N.  Y. 
Misc.  Rep.  132  (1900).  As  to  the 
effect  of  the  Kentucky  statute,  requir- 
ing contracts  for  the  sale  of  rolling- 
stock  with  the  title  reserved  to  the 
vendor  until  payment  is  made  to  be 
recorded,  and  the  effect  where  the 
same  is  not  recorded,  but  a  prior 
mortgagee  under  a  mortgage  cover- 
ing after-acquired  property  claims  the 
rolling-stock,  see  Evans  v.  Kister,  92 
Fed.  Rep.  828   (1899). 

1  Collins  V.  Bellefonte  Cent.  R.  R., 
171  Pa.  St.  243  (1895).  A  car-equip- 
ment lease,  the  title  to  pass  upon  the 
payment  of  the  specified  rentals,  is 
in  law  a  sale  with  title  reserved  to 
the  seller  until  payment  in  full,  and 
is  legal  under  the  statutes  of  Ohio 
as  a  pledge  by  the  company,  and  is 
not  affected  by  the  conditional  sales 
statute  of  Ohio,  nor  is  it  affected  by 
a  mortgage  given  by  the  corporation. 


Metropolitan  T.  Co.  v.  Railroad,  etc. 
Co.,  108  Fed.  Rep.  913  (1901).  Under 
the  Ohio  statutes  a  conditional  sale 
of  rolling-stock,  the  condition  being 
that  rent  should  be  paid  and  credited 
on  the  purchase  price,  the  title  to 
remain  in  the  vendor  until  full  pay- 
ment of  the  purchase  price,  is  legal 
and  the  vendor  is  protected  upon  the 
foreclosure  of  the  mortgage.  Metro- 
politan Trust  Co.  etc.  v.  Columbus, 
etc.  R.  R.,  93  Fed.  Rep.  702  (1899). 
The  after-acquired-property  clause 
attaches  to  the  equity  in  rolling-stock 
sold  'to  the  company  on  the  plan  of  a 
lease  of  such  rolling-stock  with  par- 
tial payments  called  rentals.  Con- 
tracting, etc.  Co.  V.  Continental  T.  Co., 
108  Fed.  Rep.  1  (1900). 

2  Where  property,  though  nominally 
leased  by  the  railway  company,  is 
acquired  under  an  arrangement  which 
amounts  in  law  to  a  purchase  of  it, 
the  mortgagee  or  purchaser  at  the 
foreclosure  sale  may  claim  the  prop- 
erty. McGourkey  v.  Toledo,  etc.  Ry., 
146  U.  S.  536  (1892).  In  this  case 
the  court  held  that  the  apparent  lease 
was  merely  a  mortgage,  where  there 
was  no  provision  for  resuming  title, 
but  merely  a  provision  for  resuming 
possession  for  the  purpose  of  sale. 

3  Where  the  title  to  rolling-stock 
has  not  passed,  but  the  officers  ad- 
vance the  money  to  pay  for  it  on 
the  understanding  that  they  take  title 
until  the  company  reimburses  them, 
the  mortgage  has  priority.  New  Jer- 
sey Mid.  Ry.  v.  Wortendyke,  27  N.  J. 
Eq.  658  (1876).  "Contracts  by  which 
railways  insufficiently  equipped  with 
rolling-stock   of   their  own,   lease   or 
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A  "car  trust"  is  practically  an  agreement  of  several  owners  or 
a  single  owner  of  cars  to  place  them  in  the  hands  of  a  trustee  or 
agent  to  sell  on  the  instalment  plan,  the  agent  being  authorized  and 
directed  also  to  issue  certificates  representing  the  interests  of  the 
vendors  in  the  instalments.  These  certificates  are  then  used,  bought, 
and  sold  like  shai*es  of  stock.^     Car-manufacturing  companies  often 


purchase,  under  the  form  of  a  con-  rolling-stock,  to  be  sold  or  leased  to  a 
ditional  sale,  such  equipment  from  certain  railroad  company,  with  pro- 
manufacturers,  are  not  of  uncommon  visions  for  admitting  other  persona 
occurrence,  and,  when  entered  into  to  membership.  The  members  of  the 
bona  fide  for  the  benefit  of  the  road,  association  were  to  furnish  money  for 
have  been  universally  respected  by  the  purchase  of  the  rolling-stock,  and 
the  court.  ...  If,  however,  such  were  to  have  certificates  for  the 
contracts  are  made  by  directors  of  amounts  so  furnished.  The  principal 
the  road  with  themselves,  or  with  sum  contributed  by  each  member  was 
others  with  whom  they  stand  in  con-  to  be  repaid  in  ten  annual  instalments 
fidential  relations,  they  are  open  to  with  interest.  Both  principal  and  in- 
the  suspicion  which  ordinarily  at-  terest  were  payable  only  out  of  the 
taches  to  transactions  between  a  cor-  rentals  received  for  the  rolling-stock, 
poration  and  its  directors;  and,  if  A  plan  was  adopted  by  which  the 
they  appear  to  have  been  made  di-  association  delivered  the  property  to 
reotly  or  indirectly  for  their  own  a  corporation  as  trustee,  which  is- 
benefit,  courts  will  refuse  to  give  sued  the  certificates  to  the  members 
them  effect."  Thus,  where,  the  roll-  of  the  association,  and  also  executed 
ing-stock  is  purchased  by  the  direct-  the  leases  to  the  railroad  company, 
ors  and  in  the  name  of  a  trustee  with  provisions  for  a  rental  sufficient 
of  a  car  trust,  he  being  merely  a  to  meet  the  above  payments  of  prin- 
figure-head,  payments  being  made  cipal  and  interest,  in  addition  to  ex- 
from  the  funds  provided  for  the  build-  penses,  including  taxes.  At  the  end 
ing  of  the  road  under  the  construe-  of  ten  years  the  rolling-stock  was  to 
tion  contract,  the  court  held  that  become  the  property  of  the  railroad 
there  was  such  a  mingling  of  the  company.  The  original  board  of  man- 
funds  and  of  the  interests  of  the  di-  agers  was  named  in  the  articles  of 
rectors  as  directors,  with  their  inter-  association,  but  the  shareholders  were 
ests  as  purchasers  of  the  rolling-stock,  to  have  the  power  to  remove  them 
that  the  title  to  the  rolling-stock  and  elect  others.  At  all  meetings 
passed  to  the  company,  and  the  car  every  shareholder  was  to  have  one 
trust  was  invalid.  The  court  said:  vote  for  each  share  of  stock  owned  by 
"Any  arrangement  by  which  the  road  him,  and  provision  was  made  for  the 
is  equipped  with  rolling-stock  belong-  transfer  of  shares.  The  association 
ing  to  another  corporation  should  be  was  not  to  be  dissolved  by  the  death 
distinct,  unequivocal,  and  above  sus-  of  members.  Every  owner  of  one  or 
picion."  McGourkey  v.  Toledo,  etc.  more  shares  was  to  be  entitled  to  a 
Ry.,  146  U.  S.  536  (1892).  proportional  share  of  the  rental  re- 
1  In  Ricker  v.  American  L.  &  T.  Co.,  ceived.  A  car-trust  company  wherein 
140  Mass.  346  (1885).  a  car  trust  was  the  subscribers  were  to  have  certifl- 
described  as  being  formed  by  an  in-  cates  representing  their  interest,  and 
strument  in  writing  containing  nu-  the  rolling-stock  owned  by  the  cora- 
merous  articles,  for  the  purpose  of  pany  was  to  be  rented  at  a  certain 
buying,  selling,  and  leasing   railroad  rental,  which)  was  to  go  to  the  sub- 
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dispose  of  tlieir  cars  under  a  contract  similar  to  those  described 
above.  ^ 

§  856.  Land  and  railroad  extensions  which  are  not  covered  by 
the  mortgage— The  words  of  the  mortgage  are  strictly  construed, 
and  no  land  or  personal  property  is  included  urdess  clearly  within 
the  meaning  of  the  words  of  the  mortgage— Condemned  land  and 
abandoned  rights  of  way. — The  courts  are  not  inclined  to  give  the 
mortg-agee  more  security  than  his  mortgage  clearly  calls  for,  es- 
pecially so  since  everything  added  to  the  mortgage  is  generally 
added  at  the  expense  of  unsecured  creditors  who  realize  little  or  noth- 
ing on  their  claims.     Hence  a  clause  in  the  mortgage  to  the  effect 

scribers  until  their  subscriptions  were  money.      The    written    contracts    be- 

repaid,  and  then  the  rolling-stock  was  tween  the  parties,  it  is  true,  purport 

to   belong   to   the   lessee,   is   a  joint-  to  be  leases,  but  the  mere  language 

stock  company—^  mere  voluntary  as-  used  is  by  no  means  conclusive  of  the 

sociation.     Ricker  v.  American  L.   &  legal  nature  of  the  transaction."    The 

T.    Co.,    140   Mass.   346    (1885).      See  car    trust    is    entitled    to    reasonable 

also  Mills  V.  Hurd,  29  Fed.  Rep.  410  rental   from   the  receiver,   but  as  to 

(18g7).  the  rest  the  car  trust  may  take  the 

In    an    address    by    Mr.     Francis  property    back   and'  present   a   claim 

Rawle,  before  the  American  Bar  As-  as  a  general  creditor.    In  McGourkey 

sociation   in   1885,   on   the   subject   of  v.    Toledo,    etc.    Ry.,    146    U.    S.    536 

"Car  Trust  Securities,"  a  clear  state-  (189'2),  the  court  said:  "The  car-trust 

ment  of  the  character  of  a  "Car  Trust  associations  were  not  corporations  or 

Association,"   or  a  "Car  Trust,"  was  partnerships,  nor  legal  entities  of  any 

made.  description,  but  were  simply  car-trust 

1  A  car-trust  certificate  is  in  effect  certificates  in  the  hands  of  various 
a  mortgage  bond  with  interest  cou-  persons."  If  the  trustees  of  a  car 
pons  attached.  The  form  is  given  in  trust  make  a  contract  which  by  its 
this  case  at  length.  But  where  the  terms  is  to  be  binding  only  on  the 
cars  are  purchased  by  the  railroad  assenting  certificate-holders,  the  court 
company  and  are  then  declared  by  it  will  enforce  the  contract  as  written. 
to  be  subject  to  the  car  trust,  the  The  court  said:  "Whether  the  car 
latter  is  not  protected.  A  prior  mort-  trust  is  a  partnership  or  a  joint-stock 
gage  on  all  present  and  future  prop-  association  or  a  quasi-corporation  is 
erty  of  the  railroad  company  takes  not  of  the  least  importance."  Hum- 
precedence  of  the  car-trust  lien.  Cen-  phreys  v.  New  York,  etc.  R.  R.,  121 
tral  T.  Co.  v.  Ohio  Cent.  Ry.,  36  Fed.  N.  Y.  435  (1890).  It  is  legal  for  a 
Rep.  520  (1888).  A  car  trust  was  in-  railroad  company  to  sell  rolling-stock 
volved  in  Frank  v.  Denver,  etc.  Ry.,  to  a  party,  and  then  to  take  a  lease 
23  Fed.  Rep.  123  (1885),  and  Hum-  of  the  same  rolling-stock  on  the  car- 
phreys  v.  St.  Louis,  etc.  Ry.,  37  Fed.  trust  principle,  the  instalments  of 
Rep.  307  (1889).  In  Fidelity,  etc.  rent  being  equivalent  to  partial  pay- 
Co.  V.  Shenandoah,  etc.  R.  R.,  86  Va.  ments.  A  debenture-holder  cannot 
1  (1889),  the  court  said  in  regard  to  cause  the  transaction  to  be  set  aside, 
a  car  trust:  "There  was,  in  legal  Re  Eastern,  etc.  Ry.,  65  L.  T.  Rep.  668 
effect,  a  conditional  sale  of  the  equip-  (1891).  Concerning  car  trusts,  see 
ment  in  quesition,  with  the  retention  also  2  Nat.  Corp.  Rep.  347;  North 
of  title  as  a  security  for  the  purchase-  American  Review,  March,  1891;   Ray 
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in  general  that  it  covers  all  property  pertaining  to  the  operation  of 
the  railroad  is  construed  not  to  include  land  and  personal  property 
which  may  be  sold  and  separated  from  the  railroad  without  inter- 
fering with  its  regular  operation.  And,  in  general,  the  courts  are 
not  inclined  to  extend  the  meaning  of  the  words  used  in  the  mort- 
gage.^    This  rule  applies  not  only  to  land  owned  by  the  mortgagor  at 

on  Contractual  Limitations.  See  also  Randolph  v.  New  Jersey,  etc.  R.  R., 
a  pamphlet  on  "Car  Trusts,"  by  Davis  28  N.  J.  Eq.  49  (1877).  Where  one 
and  Browne  (N.  Y.  1894).  corporation  owns  all  the  stock  of  an- 
1  Quoted  and  approved  in  In  re  other  corporation  the  property  of  the 
Adamant  Plaster  Co.,  137  Fed.  Rep.  latter  is  not  subject  to  a  mortgage 
251  (1905).  A  railroad  mortgage  given  by  the  former,  but  an  independ- 
covering  property  "used  for  and  per-  ent  first  mortgage  may  be  given  by 
taining  to  the  operation  of  said  rail-  the  latter  company.  Central  T.  Co. 
road"  does  not  cover  land  purchased  v.  Kneeland,  138  U.  S.  414  (1891). 
for  the  purpose  of  subdivision  and  A  mortgage  covering  the  railroad  and 
sale,  especially  where  a  jury  so  de-  the  lands  upon  which  depots,  etc.,  are 
elded.  Pardee  v.  Aldridge,  189  U.  S.  erected  and  used  for  depot  purposes 
429  (1903).  In  Walsh  v.  Barton,  24  does  not  cover  woodlands  lying  seven 
Ohio  St.  28  (1873),  it  was  held  that  miles  from  the  railroad  and  pur- 
a  mortgage  covering  all  property,  real  chased  for  the  purpose  of  getting 
or  personal,  "whether  now  owned  or  wood  for  fuel.  Dinsmore  r.  Racine, 
hereafter  to  be  acquired,  used,  or  ap-  etc.  R.  R.,  12  Wis.  649  (1860).  In 
propriated  for  the  operating  or  main-  Shamokin  Valley  R.  R.  v.  Livermore, 
taining  the  said  road,"  does  not  cover  47  Pa.  St.  465  (1864),  it  was  held  that 
land  which  has  not  been  used  or  ap-  a  mortgage  covering  a  railroad  "with 
propriated  for  operating  or  maintain-  its  franchises  and  appurtenances"  did 
Ing  the  road.  To  same  effect,  Boston,  not  cover  town  lots  which  were  not 
etc.  R.  R.  V.  Coffin,  50  Conn.  150  mentioned  in  the  mortgage.  "Road 
(1882).  In  Morgan  v.  Donovan,  58  and  appurtenances"  cover  everything 
Ala.  241  (1877),  it  was  held  that  a  that  belonged  to  the  road  as  a  rail- 
mortgage  covering  lands  in  connec-  road.  Kennebec,  etc.  R.  R.  r.  Port- 
tion  with  the  railroad  covered  only  land,  etc.  R.  R.,  59  Me.  9  (1871). 
such  land  as  was  useful  and  nee-  The  term  "all  other  property"  con- 
essary  and  employed  in  the  construe-  tained  in  a  mortgage  is  construed  to 
tion,  maintenance,  operation,  repair,  cover  only  the  property  used  in  and 
and  preservation  of  the  railroad,  and  about  the  specific  property  described 
did  not  include  property  bought  of  in  the  mortgage,  where  there  was  a 
an  opposition  steamboat  company  to  clear  intent  to  exclude  a  large  class  of 
prevent  competition.  It  was  also  held  property.  Alabama  r.  Montague,  117 
that  property  illegally  acquired  was  U.  S.  602  (1886).  A  hotel  owned  by 
not  covered.  A  mortgage  covering  a  railroad  is  subject  to  its  mortgage, 
all  property  pertaining  to  the  "main  although  title  is  taken  in  the  name  of 
line"  does  not  cover  an  extension  a  trustee.  U.  S.  Trust  Co.  v.  Wabash, 
which  is  built  for  use  in  connection  etc.  Ry.,  32  Fed.  Rep.  480  (1S87).  See 
with  the  main  line.  Randolph  v.  New  also  Boston,  etc.  R.  R.  v.  Coffin.  50 
Jersey,  etc.  R.  R.,  28  N.  J.  Eq.  49  Conn.  150  (1882).  A  mortgage  on  all 
(1877).  A  mortgage  on  all  property  property  covers  all  land  owned  by  the 
pertaining  to  the  main  line  of  a  rail-  company,  and  a  subsequent  purchaser 
road  does  not  cover  lands  acquired  of  the  land  takes  subject  to  the  mort- 
t>ut   not   used    for   railroad   purposes,  gage.     Wilson  i\  Boyce,  92  U.  S.  320 
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the  time  of  the  giving  of  the  mortgage,  but  also  to  land  subsequently 
acquired,  and  which  the  mortgagee  claims  under  the  after-acquired- 


(1875).  A  mortgage  on  the  railroad 
and  franchise,  station-houses,  etc., 
and  other  appendages,  with  all  the 
lands  thereto  belonging  and  intended 
for  the  use  and  accommodation  of 
said  road,  covers  only  such  land  as 
the  company  could  have  acquired 
compulsorily  by  power  of  eminent  do- 
main. Eldridge  v.  Smith,  34  Vt.  484 
(1861).  The  word  "plant"  does  not 
cover  property  used  in  an  independ^ 
ent  business  in  a  different  place,  al- 
though owned  by  the  corporate  mort- 
gagor. Maxwell  v.  Wilmington,  etc. 
Co.,  77  Fed.  Rep.  938  (1896).  A 
street-railway  mortgage,  covering  a 
contemplated  extension  for  which  a 
right  of  way  has  been  obtained,  is 
a  lien  on  such  extension,  although  the 
extension  is  completed  by  a  company 
that  buys  out  the  mortgagor.  Hinch- 
man  v.  Point,  etc.  Ry.,  14  Wash.  349 
(1896).  The  mortgagee's  claim  that 
lands  standing  in  the  names  of  di- 
rectors belong  to  the  company  must 
be  clearly  proved.  Olcott  v.  Rice,  69 
Fed.  Rep.  199  (1895).  A  stockholder's 
remedy  to  restore  land  to  the  cor- 
poration, he  claiming  that  the  land 
was  sold  under  a  mortgage  which  did 
not  cover  such  land,  is  at  law  and  not 
in  equity,  although  he  might  have 
a  receiver  appointed  to  recover  the 
land.  Knevals  v.  Florida,  etc.  R.  R., 
66  Fed.  Rep.  224  (1894).  Where  in 
a  foreclosure  suit  the  receiver  is 
given  possession  of  land  not  covered 
by  the  mortgage,  a  judgment  creditor 
having  a  lien  on  the  land  is  entitled 
to  have  the  receiver  give  up  posses- 
sion. Scott  V.  Farmers'  L.  &  T.  Co., 
69  Fed.  Rep.  17  (1895).  In  Gray  v. 
Massachusetts  Cent.  R.  R.,  171  Mass. 
116  (1898),  the  court  construed  lib- 
erally words  describing  the  property 
covered  by  the  lease. 

Even  though  a  mortgage  covers 
only  the  property  "used  and  intended 
for   use"   in   connection  with   a  rail- 


road, yet  it  covers  lots  acquired  for 
use  in  connection  with  the  railroad. 
Ruhlender  v.  Chesapeake,  etc.  R.  R., 
91  Fed.  Rep.  5  (1898).  A  tract  of 
land  purchased  by  a  railroad  to  di- 
vide into  lots  and  sell  to  employees 
is  not  acquired  for  the  "construction, 
equipment,  and  operation"  of  the 
road,  and  hence  is  not  covered  by  a 
mortgage  covering  only  property 
needed  for  such  construction,  equip- 
ment, or  operation.  Aldridge  v.  Par- 
dee, 24  Tex.  Civ.   App.   254    (1900). 

Where  a  right  of  way  is  deeded  to 
a  company  it  passes  under  a  fore- 
closure of  a  mortgage  given  by  the 
company.  Columbus,  etc.  Ry.  v.  Bra- 
den,  110  Ind.  558  (1886).  In  Missis- 
sippi it  has  been  held,  in  Mississippi 
Valley  Co.  v.  Chicago,  etc.  R.  R.,  58 
Miss.  896  (1881),  that  a  mortgage 
covering  all  land,  property,  etc.,  in 
use  upon  the  railroad,  or  attached  or 
appurtenant  to  it,  "intending  hereby 
to  include  all  its  present  real  and  per- 
sonal estate  and  franchises  now 
owned  or  hereafter  to  be  acquired, 
without  any  exception  or  reservation 
whatever,"  does  not  cover  a  hotel, 
storehouse,  vacant  lots,  and  a  farm. 
A  mortgage  on  the  "main  line"  of 
an  Arkansas  railroad  does  not  cover 
real  estate,  depots,  etc.,  in  Tennessee. 
4  Cent.  L.  J.  430  (Tenn.  1877).  Al- 
though the  corporation  purchases 
land  ultra  vires,  and  it  does  not  come 
under  the  mortgage,  yet  if  the  mort- 
gagee forecloses  and  sells  all  the 
property,  including  this  land,  and  the 
legislature  validates  the  foreclosure, 
the  purchase  r  at  the  foreclosure  sale 
takes  title.  Youngman  i\  Elmira,  etc. 
R.  R.,  65  Pa.  St.  278  (1870).  A  mort- 
gage by  a  Pennsylvania  railroad  cor- 
poration on  all  its  railroad,  etc.,  in 
Pennsylvania  does  not  cover  a  right 
of  way,  road-bed,  etc.,  owned  by  such 
corporation  in  the  state  of  West  Vir- 
ginia. Chapman  v.  Pittsburg,  etc.  R.  R., 
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property  clause.  The  court  will  strictly  construe  the  language  used  in 
the  mortgage,  and  will  not  apply  it  to  such  property  as  does  not 
clearly  como  within  the  terms  of  the  mortgage.^ 


26  W.  Va.  299  (1885).  The  mort-  covers  only  such  after-acquired  prop- 
gage  given  before  the  construction  of  erty  as  is  connected  with  the  railroad, 
the  road  covers  the  road,  although  the  mortgage  does  not  cover  a  hotel 
there  are  variations  from  the  original  property  not  connected  with  the  oper- 
route  as  laid  out.  Meyer  v.  Johnston,  ation  of  the  railroad,  but  does  cover 
53  Ala.  237,  357  (1875).  In  State  r.  stock  in  another  railroad  subse- 
Glenn,  18  Nev.  34  (1883),  the  court  quently  purchased  by  the  mortgagor, 
held  that  a  conveyance  of  "all  rights,  a  lease  of  the  railroad  itself  being 
privileges,  franchises,  and  property  talven  at  the  same  time.  Guaranty 
whatever,  now  belonging  or  hereafter  T.  Go.  v.  Atlantic,  etc.  R,  R.,  132  Fed. 
to  belong  to  or  to  be  acquired  by  said  Rep.  68  (1904).  A  mortgage  cover- 
party  of  the  first  part,"  covered  only  ing  property  "now  held  or  acquired" 
such  property  as  was  useful  or  nee-  covers  a  branch  line  subsequently  ac- 
essary  for  the  construction,  mainte-  quired.  Central  Trust  Co.  v.  Wash- 
nance,  operation,  preservation,  repair,  ington,  etc.  R.  R.,  124  Fed.  Rep.  813 
or  security  of  the  railroad  mortgaged,  (1903).  A  mortgage  on  present  prop- 
and  did  not  Include  certain  land  sixty  erty  and  property  subsequently  ac- 
feet  away  from  the  railroad.  Rails  quired  attaches  to  land  subsequently 
temporarily  laid  down  do  not  become  acquired  in  preference  to  second  mort- 
fixtures.  Cayuga  Ry.  v.  Niles,  13  gagees  and  subsequent  judgment  cred- 
Hun,  170  (1878).  In  Van  Keuren  v.  itors.  The  covenant  for  further  as- 
Central  R.  R.,  38  N.  J.  L.  165  (1875),  surance  operates  as  an  equitable  lien 
the  court  held  that  where  a  railroad  on  property  subsequently  acquired, 
removed  its  tracks  from  a  gravel  pit  Stevens  v.  Watson,  4  Abb.  App.  Dec. 
which  it  had  sold,  it  was  a  question  302  (1865).  A  mortgage  covering 
for  the  jury  to  decide  whether  the  after-acquired  lands,  "appurtenant  or 
tracks  belonged  to  the  land  by  being  necessary"  to  the  operation  of  the 
intended  to  remain  there  permanent-  railroad,  does  not  cover  a  congres- 
ly,  or  was  mere  personalty  by  the  in-  sional  land-grant  to  the  company  (re- 
tent  to  remove  it.  A  mortgage  on  viewing  the  cases).  New  Orleans, 
"all  and  singular  the  estate  and  prop-  etc.  Ry.  v.  Parker,  143  U.  S.  42 
erty,  real,  personal,  and  mixed,"  of  (1892),  reversing  Parker  v.  New  Or- 
the  company  covers  lands,  whether  leans,  etc.  R.  R.,  33  Fed.  Rep.  693 
those  lands  are  used  with  the  railroad  (1888).  The  lower  court  held  also 
or  not.  Robinson  r.  Atlantic,  etc.  R.  that  a  forfeiture  of  the  land  by  the 
R.,  66  Pa.  St.  160  (1870).  A  mort-  government  did  not  affect  the  mort- 
gage may  cover  what  equitable  title  gage.  A  mortgage  covering  property 
a  company  has  to  land,  even  though  "acquired  and  to  be  acquired"  at- 
it  does  not  have  the  legal  title.  Au-  taches  to  real  estate  thereafter  ac- 
gusta,  etc.  R.  R.  v.  Kittel,  52  Fed.  quired,  and  is  prior  in  right  to  judg- 
Rep.  63  (1892).  For  a  case  involv-  ments  rendered  against  the  company 
ing  a  mortgage  covering  a  leasehold  after  the  mortgage  was  given.  Bell 
interest  of  the  mortgagor,  see  Ver-  v.  Chicago,  etc.  R.  R.,  34  La.  Ann. 
mont,  etc.  R.  R.  v.  Vermont  Cent.  R.  785  (1882).  In  Calhoun  r.  Memphis, 
R.,  34  Vt.  1,  46  (1861).  etc.  R.  R.,  2  Flip.  442  (1S79);  s.  c, 
1  Even  though  the  bonds  recite  that  4  Fed.  Cas.  1045,  the  court  held  that 
the  mortgage  covers  all  after-acquired  a  clause  covering  after-acquired  projv 
property,   yet  if  the  mortgage   itself  erty    "belonging   or   appertaining    to 
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The  same  rules  apply  also  to  personal  property  thereafter  ac- 
quired by  the  mortgagor.  If  there  is  any  doubt  the  court  will  re- 
solve the  doubt  in  favor  of  the  unsecured  creditors.^     A  mortgage 

the    said    railroad"    does    not    cover    Where  the  company,  upon  the  corn- 
lands  not  used  for  railroad  purposes;     pletion  of  its  road,  is  to  become  en- 
and  the  court  proceeded  to  say  that    titled  to  transferable  "certificates"  or 
the      after-acquired-property      clause,    "land  warrants"  or  "scrip"  from  the 
though  legal  as  regards  property  sub-    state,   entitling  the   company   to   six- 
sequently   acquired   for  railroad   pur-    teen  sections  of  land  for  every  mile 
poses,  yet  will  not  be  enforced  as  re-    of  road  built,  and  the  company,   be- 
gards    other   property,   but   judgment    fore  any  road  is  built,  gives  a  mort- 
creditors  may  levy  upon  and  sell  it.    gage  on  twelve  out  of  every  sixteen 
The  company's  contract  right  to  pur-    certificates,  a  hona  fide  purchaser  of 
chase  certain   land   is   covered   by  a    the  certificates  from  the  company  is 
previous    mortgage    on    present    and    protected,    even    though    he   has   pur- 
subsequently-acquired   property.     The    chased  more  than  the  extra  four  cer- 
mortgagee  may  complete  the  contract    tificates  for  each  mile.     Campbell  v. 
by  paying  for  and   taking  the  land.    Texas,    etc.    R.    R.,     2     Woods,     263 
Farmers'    L.   &   T.   Co.   v.   Fisher,   17     (1872);  s.  c.  4  Fed.  Cas.  1188.  Where 
Wis.  114   (1862).     A  mortgage  cover-    the    terms    of    the    mortgage    specify 
ing    property    subsequently    acquired    property  used  and  occupied  for  rail- 
attaches  to  a  land  contract  by  which    way  purposes,  it  does  not  cover  lands 
the  company  agrees  to  purchase  cer-    subsequently  acquired,   but  not   used 
tain   land.      Even   though   a   consoli-    for  such  purposes.    Seymour  v.  Canan- 
dated    road    completes    the    purchase    daigua,    etc.    R.    R.,     25     Barb.     284 
and  improves  the  land,   it  is  subject     (1857).     A  mortgage  on   lands   used 
to  the  mortgage.  Hamlin  v.  European,    with  the  railroad  does  not  cover  wood- 
etc.  Ry.,  72  Me.  83    (1881),  referring    land  seven  miles  away.     Dinsmore  v. 
to  a  prior  decision,  in  which  it  was    Racine,  etc.  R.  R.,  12  Wis.  649  (1860). 
held    that    such   a   clause   covered    a        i  A  mortgage  covering  all  property 
subsequently   acquired   leasehold.      A    thereafter  acquired   by  the   company, 
railway    mortgage    on    after-acquired    together  with  improvements  thereon, 
property  does  not  attach  to  property    does   not   cover   goods    manufactured 
purchased  ultra  vires  of  an  opposition    for  sale.     Mallory  v.  Maryland  Glass 
steamship   line,    in   order   to   prevent    Co.,  131  Fed.  Rep.  Ill   (1904).    Even 
competition.     Morgan  v.  Donovan,  58    though    the    bonds    recite    that    the 
Ala.   241    (1877).     A  mortgage  cover-    mortgage    covers     all     after-acquired 
ing  such  after-acquired  property  as  is    property,   yet  if  the  mortgage  itself 
"used  or  appropriated  for  the  operat-    covers  only  such  after-acquired  prop- 
ing  or  maintaining"  of  the  road  does    erty  as  is  connected  with  the  railroad, 
not  attach  to  real  estate  acquired  but    the  mortgage  does  not  cover  a  hotel 
not  used  for  those  purposes.     Walsh    property  not  connected  with  the  oper- 
V.  Barton,  24  Ohio  St.  28  (1873).  The    ation  of  the  railroad,  but  does  cover 
provision      is      liberally      construed,    stock     in     another     railroad     subse- 
Little  Rock,  etc.  Ry.  v.  Page,  35  Ark.    quently  purchased  by  the  mortgagor, 
304     (1880);    Buffalo,    etc.    R.    R.    v.    a   lease  of   the   railroad   itself   being 
liampson,  47  Barb.  533  (1867),  where    taken  at  the  same  time.    Guaranty  T. 
land  in  the  name  of  a  director  being    Co.   v.  Atlantic,  etc.  R.   R.,   132   Fed. 
declared  in  trust  for  the  corporation    Rep.  68   (1904).    Where  the  mortgage 
was  held  to  be  subject  to  a  mortgage    cavers    after-acquired    property   "con- 
previously  placed  upon   its  property,   nected  with,  or  issuing  from,  or  re- 
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covering  an  entire  line  of  railroad  is  good  as  to  the  entire  road, 
even  llioiigh  a  part  was  not  built  at  the  time  of  the  giving  of  the 
mortgage.^ 

The  word  "railroad"  may  be  construed  to  cover  also   land  ap- 

lating  to"  the  existing  property,  it  covered.  Farmers'  L,  &  T.  Co.  v.  Corn- 
does  not  cover  a  railroad  subsequently  mercial  Bank,  11  Wis.  207  (1860).  If 
acquired,  and  it  is  immaterial  that  the  mortgage  does  not  expressly  cover 
the  directors,  resolution  authorizing  after-acquired  property,  the  court  will 
the  mortgage  provided  for  its  cover-  not  extend  its  terms  so  as  to  cover 
ing  all  subsequently  acquired  prop-  slaves  acquired  subsequently  (State 
erty.  Murray  r.  Farmville,  etc.  R.  R.,  r.  New  Orleans,  etc.  R.  R.,  4  Rob. 
101  Va.  262  (1903).  A  mortgage  cov-  (La.)  231—1843),  nor  rails  (State  v. 
ering  after-acquired  property  for  use  Mexican,  etc.  Ry.,  3  Rob.  (La.)  513 — 
in  mining  does  not  cover  property  1843).  A  mortgage  by  an  electric 
acquired  but  not  so  used.  Grape  light  company  covering  after-acquired 
Creek  Coal  Co.  v.  Farmers'  L.  &  T.  property  covers  wire  purchased  to 
Co.,  63  Fed.  Rep.  891  (1894).  A  mort-  string  on  the  poles,  although  not  yet 
gage  covering  all  personal  property,  so  strung.  Met.  T.  Co.  r.  Dolgeville, 
present  and  future,  in  connection  etc.  Co.,  35  N.  Y.  Misc.  Rep.  467 
with,  and  for  use  in  developing  and  (1901).  Where  the  after-acquired- 
operating,  coal  mines  and  a  railway,  property  clause  purports  to  but  does 
does  not  cover  profits,  proceeds,  coal,  not  legally  cover  personal  property, 
coke,  iron  mined  and  manufactured,  the  fact  that  the  receiver  of  the  court 
and  open  accounts.  Alabama  Nat.  takes  possession  of  the  personal  prop- 
Bank  r.  Mary  Lee,  etc.  Co.,  108  Ala.  erty  does  not  cause  the  mortgage  to 
288  (1896).  A  mortgage  covering  the  cover  it  on  the  ground  of  a  reduction 
personalty  now  in  use  or  as  hereafter  to  possession,  inasmuch  as  the  pos- 
"changed  or  removed"  does  not  cover  session  of  the  receiver  is  the  posses- 
new  machinery  which  did  not  replace  sion  of  the  court.  Central  T.  Co.  v. 
old.  Words  of  a  general  nature,  fol-  Worcester,  etc.  Co.,  110  Fed.  Rep.  491 
lowed  by  the  words  "consisting,  (1901).  The  general  provisions  in  a 
among  other  things,  of  the  following,  mortgage  to  the  effect  that  the  mprt- 
to  wit,"  are  construed  to  include  only  gage  covers  property  owned  by  the 
articles  of  the  same  nature  and  kind  mortgagor  does  not  cover  railway  lines 
as  those  specifically  named.  Brain-  subsequently  constructed,  but  may 
erd  V.  Peck,  34  Vt.  496  (1861).  A  cover  rolling-stock  subsequently  ac- 
mortgage  covering  property  subse-  quired,  where  such  mortgage  covers 
quently  acquired  by  an  extension  does  the  income.  Louisville  T.  Co.  r.  Cin- 
not  cover  wood  subsequently  acquired  cinnati,  etc.  Ry.,  91  Fed.  Rep.  699 
by  the  whole  road.  Bath  r.  Miller,  (1897).  A  mortgage  covering  the  rail- 
53  Me.  308  (1865).  A  mortgage  cov-  road  and  "other  materials  used  there- 
ering  personal  property  thereafter  on"  covers  wood  purchased  for  the  use 
acquired,  so  far  as  the  same  "shall  of  the  road.  Coe  r.  McBrown,  22  Ind. 
be  used  for  operating"  the  road,  does  252  (1864).  Also  office  furniture.  Ray- 
not  cover  railroad  chairs  which  had  mond  v.  Clark,  46  Conn.  129  (1878). 
not  yet  been  used  to  fasten  down  And  personal  property  which  the 
the  rails.  Such  a  mortgage  attaches  mortgagee  has  taken  possession  of. 
to  subsequently-acquired  personalty  Buck  r.  Seymour.  46  Conn.  156  (1878). 
upon  possessions  or  a  new  Instrument  i  Central  Trust  Co.  r.  Chattanooga, 
being  given,  but  not  to  personalty  not  etc.  R.  R.,  89  Fed.  Rep.  388  (1898). 
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purtenant  tliereto,  and  reasonably  necessary  for  its  present  or  future 
business.  It  may  cover  terminals.^  Under  "appurtenances,"  as  used 
in  mortgages  of  railways,  is  included  all  such  property  as  is  neces- 
sary for  the  use  of  the  road  and  the  enjoyment  of  its  franchise,^ 
A  mortgage  of  a  franchise  giving  the  right  to  "construct,  own,  main- 
tain, and  operate"  a  certain  water  plant  in  process  of  construction 
carries  with  it  such  plant.^  Although  a  railroad  mortgage  covers 
a  land  grant,  yet  if  the  original  grant  was  conditional,  and  the  con- 
dition is  broken,  the  mortgage  bondholders  have  no  legal  or  equitable 
claim  on  the  lands.^   The  mortgage  is  subject  to  the  claims  of  a  land- 

1  Knevals  v.  Florida,  etc.  R.  R.,  66  of  congress  provides  that  such  bridge 
Fed.  Rep.  224    (1894).  shall    be   open   for   the   use   of  other 

2  Seymour  v.   Canandaigua,  etc.   R.  railroads  on  a  reasonable  compensa- 
R.,  25  Barb.  285   (1857),  holding  that  tion,  and  thereafter  a  mortgage  given, 


land  with  the  erections  thereon, 
which  was  essential  to  the  use  and 
enjoyment  of  a  railroad,  was  subject 
to  a  mortgage  upon  the  road,  but 
that  land  not  used  by  it  for  railroad 
purposes  was  not  so  subject;  Eldridge 
V.  Smith,  34  Vt.  484  (1861) ;  Calhoun 
V.  Memphis,  etc.  R.  R.,  4  Fed.  Cas. 
1045  (1879);  Shamokin  Valley,  etc.  R. 
R.    V.    Livermore,       47    Pa.    St.    465 


by  the  corporation  is  foreclosed,  the 
purchaser  takes  the  bridge  subject  to 
the  obligation  to  allow  other  rail- 
roads to  use  the  bridge,  even  though 
the  mortgage  was  executed  before  the 
second  statute  was  enacted.  The 
court  came  to  this  conclusion  without 
stopping  to  inquire  whether  the  fore- 
closure and  sale  "was  anything  more 
than  a  reorganization  under  the  form 


(1864);  Parish  v.  Wheeler,  22  N.  Y.  of  a  judicial  proceeding,"  nor  whether, 
494  (1860),  holding  that  canal-boats  if  it  were  a  bona  fide  sale  to  an  in- 
used  and  run  in  connection  with  a  dependent  third  partj^  the  sale  took 
road    beyond    its   terminus   were   not  the   property  out   of  the  jurisdiction 


included. 

3  Andrews  v.  National,  etc.  Works, 
76  Fed.  Rep.  166  (1896);  s.  c,  77 
Fed.  Rep.  774   (1897). 

4  Farmers'  etc.  Co.  v.  Chicago,  etc. 
Ry.,  163  U.  S.  31,  47  (1896).  So  also 
where  the  original  grant  was  ol> 
tained  by  fraud.  United  States  v. 
Southern,  etc.  R.  R.,  117  Fed.  Rep. 
544  (1902).  A  grant  of  a  railroad 
to   a  railroad   company   may   be   sub- 


of  congress.  Union  Pacific  Co.  v. 
Mason  City  Co.,  199  U.  S.  160  (1905). 
A  criminal  statute  against  disturbing 
a  railroad  applies  to  the  land-owner 
who  tears  up  the  rails  of  a  railroad 
passing  over  his  land  without  author- 
ity. The  court  said:  "His  only  jus- 
tification for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  rail- 
road company  had  failed  to  pay  him 
the  damages  he  had  been  awarded,  he 


ject  to  a  condition  subsequent,  which  had  a  right  to  resume  possession  of 
upon  breach  may  enable  the  grantor  it.  Whatever  the  rights  of  the  defend- 
to  retake  possession  and  title.  Schles-  ant  might  have  been  in  an  action  to 
inger  v.  Kansas  City,  etc.  Ry.,  152  recover  the  land  occupied  by  the  rail- 
U.  s.  444  (1894).  Where  in  a  char-  road  company,  he  had  no  right  to 
ter  granted  by  congress  to  a  railroad  take  the  law  into  his  own  hands,  and 
corporation  for  a  bridge,  the  right  is  proceed  to  tear  up  the  railroad  track." 
retained  to  congress  to  alter,  amend  Wichita,  etc.  Ry.  v.  Quinn,  57  Kan. 
or  repeal,  and  thereafter  another  act  737   (1897). 
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o\vner,  whose  land  has  been  condemned  or  purchased,  but  not  paid 
for.i 

1  A     person     whoso    land     is    con-    ages,    and   even   though    the   railroad 
demned   has  a  lien  prior   to  a  mort-    is   foreclosed  its  successor  must  pay 
gage.     Hobbs  v.   State  Trust  Co.,   68    the    damages.      Chicago,    etc.    Ry.    v. 
Fed.  Rep.  618    (1895);   Central  Trust    Hall,    135    Ind.    91     (1893).      A    pur- 
Co.  V.  Louisville,  etc.  Ry.,  81  F(  i.  Rep.    chaser  at   foreclosure   sale   takes   the 
772  (1897).  Judgment  by  a  landowner    same  subject  to  claims   for   right  of 
against  a   railroad  company  for  tak-    way.     First  Nat.  Bank  r.  Ewing,  103 
ing    his    land    without   condemnation    Fed.  Rep.   168    (1900).     The  contract 
proceedings  is  a  claim  prior  ii  right    price  for  a  right  of  way  may  be  prior 
to  a  mortgage  given  by  the  railroad,    in  right  to  a  mortgage,  and  the  court 
Zimmerman  v.  Kansas  City,  etc.  R.  R.,    may   direct   a    receiver   to    pay   such 
144    Fed.    Rep.    622    (1906).      An   as-    contract  price,  although  the  contract 
sessment  of  damages   for  a  right  of    is  seven  years  old.    Wheeling,  etc.  Ry. 
way    is    prior    to    a    mortgage    lien.    v.   Reymann,   etc.    Co.,    90    Fed.   Rep. 
Central,    etc.    Co.    v.    Grantham,    143    189     (1898).      Damages    for    the    de- 
Fed.  Rep.  43    (1906).     The  owner  of    struction   of   a   private   right  of  way 
land  taken  by  condemnation  proceed-    by  the  construction  of  a  railroad  are 
ings  has  a  lien  thereon,  for  the  award,    prior  in  right  to  a  railway  mortgage, 
prior  to  a  mortgage.     Southern   Ry.    Central  Trust  Co.  v.  Hennen,  90  Fed. 
Co.    r.    Gregg,    101    Va.    308     (1903).    Rep.  593  (1898).    Even  though  a  rail- 
Judgment  by  a  land-owner  against  a    road  acquires  its  right  of  way  from  a 
railroad  company  for  taking  his  land    mortgagor  and  the  mortgage  is  after- 
without  condemnation  proceedings  is    wards   foreclosed,   yet   the   purchaser 
a   claim    prior    in    right    to    a   mort-    at  such  foreclosure  sale  does  not  ac- 
gage  given  by  the  railroad.     Zimmer-    quire    title    to    the    rails,    ties,    fish 
man  v.  Kansas  City,  etc.  R.   R.,   144    plates,    etc.,    constituting   a   railroad. 
Fed.   Rep.   622    (1906).     A  purchaser    Skinner  v.  Ft.  Wayne,  etc.  R.  R.,  99 
at  foreclosure  sale  is  liable  for  money    Fed.  Rep.  465    (1900). 
due     on     condemnation     proceedings.        Where  a  company  gives  a  mortgage 
Such,    a    debt    follows    the    property,    on  its  whole  Mne,  but  constructs  only 
This  principle,  however,  does  not  sus-    the  middle  section,  and  then  another 
tain  an  agreement  to  give  passes  for    company  constructs  the  two  ends  on 
life,    it    being    shown    that    the    pur-    a    right    of    way    procured    by    such 
chaser    did    not    know    of    such    an    latter  company,  the  mortgage  does  not 
agreement.    Missouri,  etc.  Ry.  v.  Hen-    cover  the  two  ends.     On  a  foreclosure 
Tie,  5  Kan.  App,  614  (1896).    A  mort-    the  court  will  not  order  a  sale  of  the 
gage  of  an  electric  company  covering    middle    section    alone,    "but    of    the 
after-acquired    property    covers    poles    whole,   in  order  to  preserve  the  sys- 
and  wires  erected   on   railroad   prop-    tern.    Chicago,  etc.  Ry.  r.  Loewenthal, 
erty,  as  against  a  claim  of  the  rail-    93  111.  433   (1879).     Where  under  the 
road  company  based  on  an  agreement    statute  a  railroad  company  condemns 
of  the  mortgagor.   Monmouth,  etc.  Co.    the  whole  of  a  canal  and  appropriates 
V.  Central  R.  R.  etc.,  54  Atl.  Rep.  140    it  for  its  roadbed,  a  mortgagee  of  the 
(N.   J.    1903).     Where   a   land-owner    canal  must  bring  suit  to  set  the  con- 
allows    a    railroad    company    to    con-    demnation  aside  within  the  time  fixed 
struct    its    road    over    his    land,    the    by  the  statute  of  limitations,  or  his 
company  agreeing  to  pay  the  damages    rights  will  be  barred,  even  though  he 
afterwards,  the  owner  cannot  revoke    charges  fraud  and   that  the  railroad 
the  right,  but  may  collect  the  dam-    company   controlled    the   canal    com- 
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§857.  After-acquired  real  estate  or  personal  property  may  be  cov- 
ered by  the  mortgage— Construction  of  the  words  used— Prior  mort- 
gages on  property  so  acquired— Acquiring  property  through  a  "dum- 
my' '  corporation— Purchase-money  mortgages  are  prior  in  right.  —A 
corporation  mortgage  may  cover  property  wliich  is  acquired  by  the 
corporation  after  the  mortgage  is  given.  This  is  now  the  well-estab- 
lished rule.  It  seems  to  be  contrary  to  the  common  law,  or  at  least  is 
a  wide  extension  of  common-law  rules.  It  is  due,  however,  to  the 
necessity  or  public  policy  of  preserving  intact  and  holding  together 
the  whole  of  a  railroad  or  system  of  railroads  and  other  quasi-public 
properties.^  If  the  mortgage  by  its  express  terms  covers  not  only  the 
present  property,  but  also  all  property  acquired  in  the  future  by  the 
corporation,  the  courts  hold  that  such  a  mortgage  becomes  a  lien  on 
subsequently  acquired  property  the  moment  it  is  acquired  by  the  mort- 

pany.  Carpenter  v.  Canal  Co.,  35  (1892).  A  receiver  may  be  ordered  to 
Ohio  St.  307  (1880).  Damages  due  pay  damages  assessed  against  the 
to  the  owner  of  land  from  a  railroad  company  for  the  condemnation  of 
company  which  has  taken  the  land  for  land.  Rome,  etc.  R.  R.  v.  Sibert,  97 
railroad  purposes  must  be  paid,  and  Ala.  393  (1893).  A  judgment  by 
the  foreclosure  of  an  existing  mort-  an  abutting  property  owner  against 
gage  on  the  railroad  gives  no  rights  a  steam  railroad  constructed  In  the 
in  such  land  except  subject  to  such  street  is  a  lien  on  the  road  in  the 
obligation  to  pay.  Western  Pa.  R.  R.  nature  of  a  vendor's  lien,  and  may  be 
V.  Johnson,  59  Pa.  St.  290  (1868).  If  enforced  by  the  appointment  of  a  re- 
a  reorganized  company  uses  such  land  ceiver.  Ball  v.  Maysville,  etc.  R.  R., 
it  is  liable  for  such  damages.  Pfeifer  43  S.  W.  Rep.  731  (Ky.  1897).  A 
V.  Sheboygan,  etc.  R.  R.,  18  Wis.  155  claim  for  a  right  of  way  has  priority 
(1864).  If  the  right  of  way  is  over  receiver's  certificates.  Crosby  i'. 
granted  conditionally  the  mortgage  is  Morristown,  etc.  R.  R.,  42  S.  W.  Rep. 
subject  of  course  to  the  condition.  507  (Tenn.  1897).  A  person  whose 
Ingalls  V.  Byers,  94  Ind.  134  (1883).  land  is  condemned  has  a  lien  prior  to 
But  where  the  company  condemning  a  mortgage.  Hobbs  v.  State  Trust  Co., 
the  land  gives  a  bond,  the  owner  must  68  Fed.  Rep.  618  (1895).  A  pur- 
resort  to  the  bond  and  cannot  pursue  chaser  at  foreclosure  sale  who  con- 
the  purchaser  upon  foreclosure.  Fries  tinues  to  use  land  which  has  been  con- 
V.  Southern  Pa.  R.  R.,  85  Pa.  St.  73  demned  by  the  foreclosed  company 
(1877).  Where  a  railroad  seizes  land  must  pay  the  damages  which  had 
for  its  use  and  does  not  pay  for  it,  been  awarded  before  foreclosure, 
damages  recovered  therefor  are  prior  New  York,  etc.  R.  R.  v.  Hammond,  132 
in  right  of  payment  to  a  prior  mort-    Ind.  475   (1892). 

gage  covering  after-acquired  property.  i  Quoted  and  approved  in  In  re 
Buffalo,  etc.  R.  R.  v.  Harvey,  107  Pa.  Adamant  Plaster  Co.,  137  Fed.  Rep. 
St.  319  (1884).  Damages  obtained  251  (1905).  If  the  stockholders  au- 
by  abutting  property  owners  against  thorize  a  mortgage  in  such  form  and 
a  railroad  must  be  paid  before  the  on  such  terms  as  the  directors  may 
mortgage  bonds,  even  though  the  approve,  the  directors  may  insert  in 
mortgage  was  executed  before  the  it  an  after-acquired-property  clause, 
damages  were  ascertained.  Pennsyl-  Cummings  v.  Consolidated,  etc.  Co., 
vania.  etc.   Co.  t;.   Heiss,   141   111.   35    27  R.  I.  195  (1905). 
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gagor  corporation.^     In  Xew  York  it  is  held  that  the  after-acquired- 
property  clause  of  a  chattel  mortgage  may  not  apply  to  shifting  stock 

1  Thompson  v.  White,  etc.  R.  R.,  132   enjoin  executions.     Phillii)s  v.   Wins- 
U.  S.  68    (1889);    Bear  Lake  Irr.  Co.    low,    18   B.   Mon.    (Ky.)    431    (1857). 
t'.   Garland,   164   U.   S.   1,   15    (1896);    A  railroad  mortgage  may  cover  after- 
Pennock  v.  Coe,  23  How.  117   (1859);    acquired  property  and  may  include  a 
Dunham    v.    Cincinnati,    etc.    Ry.,    1    city    lot    adjacent    to    the    main    line 
Wall.  254   (1863);   Galveston  R.  R.  v.    and    adapted    to   railroad    use.      Fere 
Cowdrey,    11    Wall.   459,   480    (1870);    Marquette  R.  R.  v.  Graham,  136  Mich. 
U.  S.  V.  New  Orleans  R.  R.,  12  Wall.    444    (1904).   Although  the  vendor  or 
362     (1870);     Central    Trust    Co.    v.    mortgagor    of    personal    property    is 
Chattanooga,     etc.     R.     R.,     94     Fed.    left   in   charge   to  sell   property,   thia 
Rep.     275      (1899);      Shaw     i\     Bill,    is  only  presumptive  and   not  conclu- 
95     U.     S.     11,     15     (1877);     Parker    sive   evidence   of   fraud.     Preston    v. 
V.   New   Orleans,  etc.   R.   R.,   33   Fed.    Southwick,    115    N.    Y.    139     (1889). 
Rep.    693     (1888);     Hodder    v.    Ken-    See  also   Brackett  v.   Harvey,   91   N. 
tucky,  etc.  Ry.,  7  Fed.  Rep.  793    (1881);    Y.    214    (1883).     A   chattel    mortgage 
Williamson  v.  New  Albany,  etc,  R.  R.,    by   a    ship-building    company    on    its 
1  Biss.  198  (1857);  s.  c,  30  Fed.  Cas.    ship-building     materials     with     per- 
12;    Dunham  v.  Earl,  8  Fed.  Cas.  41    mission  to  use  and  replace  the  same 
(1859);   Morrill  v.  Noyes,  56  Me.  458    is  void.     In  re  Marine,   etc.   Co.,   135 
(1863);  Seymour  v.  Canandaigua,  etc    Fed.  Rep.  921  (1905).  See  §  852,  supra, 
R.  R.,  25  Barb.  284    (1857);    Stevens    on  this  subject.    A  mortgage  covering 
V.   Buffalo,  etc.   R.   R.,   31   Barb.   590,    after-^acquired    property    attaches    to 
596    (1858);    Raj'mond    v.    Clark,    46    land  thereafter  acquired  and  is  prior 
Conn.  129    (1878);    Buck  r.  Seymour,    in    right   to    a   mechanic's   lien    filed 
46     Conn.     156     (1878);     Nichols    v.    subsequently.     United  States,  etc.  Co, 
Mase,  94  N.  Y.  160   (1883);   Philadel-    r.  Eastern   Iron  Co.,   120  N.  Y.  App. 
phia,  etc.   R.  R.  v.  Woelpper,   64  Pa.    Div.  679    (1907).     A  mortgage  cover- 
St,  366    (1870);    Phillips  v.  Winslow,    ing  property  to  be  acquired  for  rail- 
18  B.  Mon.   (Ky.)   431   (1857);  Meyer    road    purposes   does    not    cover   land 
V.  Johnston,  53  Ala.  324  (1875);  Lud-    in    which    the    railroad    has    an    un- 
low  V.   Hurd,    1    Disney    (Ohio),    552    divided  half  interest,  because  the  rail- 
(1857);     Coe    v.    McBrown,    22    Ind.    road  could  not  use  for  railroad  pur- 
252   (1864).     See  also  State  v.  North-    poses     an     undivided     half     interest, 
ern    Cent.   Ry.,    18    Md.    193    (1861);    Chicago,   etc.   Ry.   r.   Tice,   83    N.   E. 
Pierce  v.  Emery,  32  N.  K.  484  (1856) ;    Rep.  818  (111.  1908).    A  street  railway 
Howe     V.     Freeman,     80     Mass.     566    mortgage       covering       after-acquired 
(1860);   Coe  v.  Columbus,  etc.  R.  R.,    property     covers     steel     rails,     even 
10   Ohio   St.   372    (1847);    Stevens  v.    though   they  have  not  been  actually 
Watson,  4  Abb.  App.  Dec.  302  (1865),    laid  when  a  receiver  takes  possession, 
holding  that  a   mortgage  of  after-ac-   Chalmers   v.   Littlefield,   69   Atl.   Rep. 
quired    property    is   valid   as   against    100     (Me.    1907).      An    equitable    as- 
the  mortgagors,   and   those   claiming    signment   does    not   exist    if    the   as- 
under   them,    except    purchasers    for    signor  has  any  control  over  the  fund, 
value    without    notice.      If    the    com-    any  power  to  collect,  or  any  power  of 
pany  has  power  to  mortgage,  it  may    revocation.     An  agreement  to  pay   13 
include     after-acquired     property     in    not  an  equitable  assignment.     Christ- 
the  mortgage.     It  will  attach  to  cars,    mas    r.   Russell,   14   Wall.    69    (1871). 
wheels,  firewood,  and  coal  as  against    Where  the  company,  upon  the  comple- 
judgment   creditors,   and   equity   will    tion   of    its    road,    is    to    become   en- 
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and  material,  nor  to  property  not  tlien  in  existence,  excepting  as 

titled  to  transferrable  "certificates"  held  that  a  mortgage  on  property, 
or  "land  warrants"  or  "scrip"  from  etc.,  "now  held  or  hereafter  to  be 
the  state  entitling  the  company  to  acquired,"  covered  after-acquired  roll- 
sixteen  sections  of  land  for  every  ing-stock,  furniture,  tools,  and  ma- 
mile  of  road  built,  and  the  company,  terials  for  support  and  repair  of  the 
before  any  road  is  built,  gives  a  mort-  road.  Office  furniture  is  covered  by 
gage  on  twelve  out  of  every  sixteen  the  after-acquired-property  clause, 
certificates,  a  bona  fide  purchaser  of  and  execution  may  be  enjoined  where 
the  certificates  from  the  company  is  the  security  is  inadequate.  Ludlow 
protected,  even  though  he  has  pur-  i\  Hurd,  1  Disney  (Ohio),  552  (1857). 
chased  more  than  the  extra  four  cer-  A  mortgage  covering  property  subse^ 
tificates  for  each  mile.  Campbell  v.  quently  acquired  by  the  company 
Texas,  etc.  R.  R.,  2  Woods,  263  (1872) ;  covers  switches  purchased  by  and  de- 
s.  c,  4  Fed.  Gas.  1188.  Where  the  livered  to  the  company,  even  though 
mortgage  is  given  a  date  prior  to  they  are  sold  by  the  company  before 
the  actual  date  when  it  is  author-  they  are  put  into  use.  Little  Rock, 
ized  and  executed,  it  is  a  mortgage  etc.  Ry.  i\  Page,  35  i.rk.  304  (1880). 
from  the  first  named  date  as  be-  A  mortgage  covering  "present  and 
tween  mortgagor  and  mortgagee  and  future  to  be  acquired  property"  cov- 
will  cover  property  acquired  in  the  ers  cast-off  iron,  etc.,  as  against  judg- 
meantime  if  it  contains  the  after-  ment  creditors,  although  under  an- 
acquired-property  clause.  Guaranty  other  clause  of  the  mortgage  they 
T.  Co.  V.  Atlantic,  etc.  R.  R.,  138  Fed.  may  be  sold  by  the  company.  If 
Rep.  517  (1905).  A  cattle-company  the  property  is  insufficient  to  pay  the 
mortgage  may  cover  subsequently-ac-  mortgage  debt,  the  sheriff  is  liable 
quired  property.  Frank  v.  Hicks,  4  nominally  only  for  failure  to  sell  on 
Wyo.   502    (1894).     A  gas  company's  execution,     inasmuch     as    such     sale 


mortgage  may   cover   coal.     Hunt   v. 
Memphis  Gaslight  Co:,   95   Tenn.   136 


would  have  had  to  be  subject  to  the 
mortgage.     Coopers  v.  Wolf,  15  Ohio 


(1895).  A  gas  company's  mortgage  St.  523  (1864).  Cf.  Union  T.  Co.  v. 
may  cover  after-acquired  property,  Morrison,  125  U.  S.  609  (1888),  as  to 
and  attaches  to  tools  and  new  ma-  worn-out  or  discarded  rolling-stock, 
terial  as  fast  as  purchased.  New  As  against  a  mortgage  covering  after- 
York  Security,  etc.  Co.  v.  Saratoga  acquired  property,  an  execution  on  old 
Gas,  etc.  Co.,  88  Hun,  569  (1895);  or  new  rails  and  chairs  is  not  good, 
aff'd,  157  N.  Y.  689.  In  order  to  though  they  are  not  yet  attached  to 
have  the  after-acquired-property  clause  the  road.  Covey  v.  Pittsburg,  etc.  R. 
take  effect,  the  mortgagee  must  R.,  3  Phila.  173  (1858).  Where  the 
take  physical  possession  of  the  prop-  trustee  has  not  taken  and  does  not 
erty  if  chattels,  and  if  a  chose  in  ac-  seek  to  take  possession  of  the  road,  he 
tion,  must  institute  suit  to  subject  it  cannot  replevy  wood  which  has  been 
to  the  lien.  Medina,  etc.  Co.  v.  Buf-  levied  on  by  creditors  of  the  company, 
falo,  etc.  Co.,  119  N.  Y.  App.  Div.  245  He  must  take  possession  of  the  whole 
(1907).  A  mortgage  on  after-ac-  road  and  property  or  none.  Coe  r.  Pea- 
quired  property  is  good  if  the  mort-  cock,  14  Ohio  St.  187  (1863).  The  mort- 
gagee takes  possession  before  the  gage  has  priority  over  a  subsequent 
rights  of  third  persons  intervene.  Al-  mortgage  specifically  on  rents  and 
len  r.  Windham  Co.,  87  Fed.  Rep.  profits.  Thompson  i\  White,  etc.  R. 
786  (1898).  R.,  132  U.  S.  68  (1889).  A  railroad 
In  Philadelphia,  etc.  R.  R.  v.  Woelp-  mortgage  may  cover  future  property 
per,  04  Pa.  St.  366    (1870),  the  court  of  the  company.     A  subsequent  mort- 
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between  the  mortgagor  and  mortgagee.^  Whether  a  chattel  mort- 
gage may  include  after- acquired  property  is  a  local  and  not  a  federal 
question.^     The  rule  that  a  mortgage  may  cover  after-acquired  prop 

erty  applies  only  to  a  quasi-public  corporation.^ 

If  the  mortgage  docs  not  expressly  cover  subsequently-acquired 

gage  is  subordinate  thereto.  Pennock  mortgage  cannot  cover  after-acquired 
V.  Coe,  23  How.  117  (1859);  Wliitney  property  except  such  property  as  be- 
V.  N.  Y.  etc.  R.  R.,  32  Hun,  164  comes  part  of  the  mortgaged  line.  A 
(1884),  where  stocks,  etc.  were  in-  subsequent  government  land-grant  ia 
volved.  The  clause  covering  after-  not  covered  by  it.  New  Orleans,  etc. 
acquired  property  makes  the  mort-  Ry.  v.  Union  T.  ()o.,  41  Fed.  Rep.  717 
gage  "a  lien  upon  all  property  sub-  (1890).  But  compare  New  Orleans 
sequently  acquired  by  it  [company]  Pac.  Ry.  v.  Parker,  143  U.  S.  42 
which  comes  within  the  description  in  (1892);  also  Bell  v.  Chicago,  etc.  R. 
the  mortgage."  It  covers  property  of  R.,  34  La.  Ann.  785  (1882). 
which  the  company  acquires  either  A  mortgage  covering  personal  prop- 
the  legal  or  equitable  title.  Central  erty  subsequently  acquired  does  not 
T.  Co.  V.  Kneeland,  138  U.  S.  414  cover  fuel,  office  furniture,  materials 
(1891).  After-acquired  property  may  for  light,  etc.,  until  actual  possession 
be  covered  by  the  mortgage.  Brady  is  taken  or  the  mortgage  is  filed  as  a 
V.  Johnson,  75  Md.  445  (1893);  Stev-  chattel  mortgage  with  a  detailed  de- 
ens  V.  Watson,  4  Abb.  App.  Dec.  302  scription  of  the  personal  property,  as 
(1865);  Benjamin  v.  Elmira,  etc.  R.  required  by  statute.  Hunt  r.  Bullock, 
R.,  49  Barb.  441  (1867);  aff'd,  54  N.  23  111.  320  (1860).  In  Mississippi 
Y.  675  (1873);  Boston,  etc.  Co.  v.  Valley  Co.  v.  Chicago,  etc.  R.  R.,  58 
Bankers',  etc.  Tel.  Co.,  36  Fed.  Rep.  Miss.  896  (1881),  the  court  said  that  a 
288  (1888).  After-acquired  property  mortgage  of  "all  property"  now  owned 
may  be  included  in  a  telegraph  mort-  is  valid,  but  a  mortgage  of  "all  .prop- 
gage.  United  Lines  Tel.  Co.  v.  Boston,  erty"  hereafter  acquired  is  void  for 
etc.  Co.,  147  U.  S.  431  (1893).  Power  uncertainty.  In  New  York  it  is  held 
to  mortgage  gives  power  to  mort-  that  a  mortgage  covering  after-ac- 
gage  subsequently-acquired  property,  quired  property  does  not  cover  after- 
Philadelphia,  etc.  R.  R.  V.  Woelpper,  acquired  personal  property  as  against 
64  Pa.  St.  366  (1870).  A  mortgage  the  sheriff  in  possession  on  an  ex- 
may  be  made  to  cover  "future  to  be  ecution  before  foreclosure  is  com- 
acquired  property."  It  will  take  menced.  Farmers'"  L.  &  T.  Co.  r. 
precedence  over  executions.  Butler  v.  Long  Beach,  etc.  Co.,  27  Hun,  8& 
Rahm,  46  Md.  541  (1877).  That  the  (1882).  As  to  rails  not  yet  laid,  see 
mortgage  is  legal,  see  also  Jessup  v.  Weetjen  v.  St.  Paul,  etc.  R.  R.,  4  Hun, 
Bridge,  11  Iowa,  572  (1861);  White-  529  (1875).  By  express  contract  the 
head  v.  Vineyard,  50  Mo.  30  (1872).  wires  of  a  telegraph  line  may  be  con- 
A  chattel  mortgage  in  Connecticut  sidered  as  personalty  and  as  not  sub- 
cannot  cover  after-acquired  personal  ject  to  a  mortgage.  Western  Union 
property  unless  actual  possession  is  Tel.  Co.  r.  Burlington,  etc.  R.  R.,  11 
taken  of  said  property.  American,  etc.  Fed.  Rep.  1  (1882). 
Co.  V.  Worcester,  etc.  Co.,  100  Fed.  i  Zartman  v.  First,  etc.  Bank,  189 
Rep.  40  (1900).    See  Brainerd  i\  Peck,  N.  Y.  267   (1907). 


34  Vt.  496  (1861);  and  for  the  law 
under  the  Louisiana  code,  State  v. 
Mexican  Gulf  R.  R..  3  Rob.  (La.)  513 
(1843).     In   Louisiana,   by  statute,  a    Fed.  Rep.   251    (1905) 

2975 


Fairbanks,    196    U. 


2  Thompson    v. 
S.  516  (1905). 

3  In   re   Adamant   Plaster   Co.,    137 


857.] 


MORTGAGES   AND   CONFLICTING   CLAIMS. 


[CH.  Lt 


property  it  does  not  attacli  thereto  except  as  such  property  becomes  a 
fixture  of  the  property  actually  mortgaged.^  Hence,  a  levy  of  ex- 
ecution prior  to  the  appointment  of  a  receiver  has  a  prior  claim  on 
the  assets  levied  upon.^  A  mortgage  on  a  railroad,  executed  prior 
to  the  completion  of  the  road,  covers  it,  although  the  route  differs 
from  that  which  was  originally  laid  out.^  Where  a  railroad  has  a 
rioht  of  way,  any  railroad  built  thereon  by  a  contractor  is  subject 
to  a  prior  mortgage  of  the  railroad  containing  the  after-acquired- 
property  clause.-^  But  where  a  corporation,  after  giving  a  mortgage 
covering  existing  and  after-acquired  property,  which  was  duly  re- 
corded, placed  poles  and  wires  belonging  to  it  on  the  land  of  another 
by  agreement  with  him,  the  mortgage  is  a  lien  prior  to  any  claim  of 
the  landowner.^  A  provision  in  a  mortgage  that  it  shall  cover 
subsequently-acquired  property  will  subject  to  the  mortgage  new 
branch  lines,  additions,  and  extensions  of  the  railroad;  also  new 
roads  built  and  other  lines  of  railroad  purchased  by  the  mortgagor 
corporation,  and  also  depots  and  terminals.^     A  mortgage  on  after- 

1  Davidson  v.  Westchester,  etc.  Co.,  The  sale  should  he  by  the  receiver. 
99  N.  Y.  558  (1885).  C/.  Pierce  v.  Em-  Ellis  v.  Vernon,  etc.  Co.,  4  Tex.  Civ. 
ery,  32  N.  H.  484  (1856),  holding  that    App.  66   (1893). 

railroad  iron  was  covered  as  an  acces-  3  Meyer   v.   Johnston,    53    Ala.    237, 

sion.     See  also   Shamokin   Valley  R.  331  (1875);  Elwell  r.  Grand  St.  etc.  R. 

R.     v:    Livermore,     47     Pa.     St.     469  R.,  67  Barb.  83  (1874).    In  Willink  t7. 

(1864);    Phillips   v.   Winslow,   18    B.  Morris   Canal,    etc.   Co.,    4   N.    J.   Eq. 

Mon.    (Ky.)   431   (1857).     A  mortgage  377  (1843),  the  court  held  that  a  mort- 

does  not  cover  future-acquired'  prop-  gage  on  a  canal,  the  route  of  which 

erty    unless  clearly  so  stated.     Max-  had  been  laid  out,  but  the  land  not 

well'  V.  Wilmington,  etc.  Co.,  77  Fed.  yet  fully  acquired,  covered  land  and 

Rep   938  (1896).  property    subsequently    acquired    and 

2  Van  Steenberg  v.  Parsil,  etc.  Co.,  used  for  the  canal,  although  the  mort- 
34  Atl.  Rep.  135  (N.  J.  1896).  An  gage  did  not  expressly  cover  property 
attachment  prior  to  a  receivership  has  subsequently  acquired. 

priority    over    the    receiver's    rights.  -i  Harris  v.  Youngstown  Bridge  Co., 

Kittredge    v.    Osgood,    161    Mass.    384  90  Fed.  Rep.  322  (1898). 

(1894).     An  attachment  levied  before  5  Monmouth  County,  etc.  Co.  v.  Cen- 

a    receiver    is    appointed    takes    title  tral  R.  R.  etc.,  54  Atl.  Rep.  140    (N. 

prior   to   that    of    the   receiver.      Ar-  J.  1903). 

nold  V.  Weimer,  40  Neb.  216  c  A  mortgage  covers  the  depots, 
(1894).  A  person  attaching  cor-  termini,  etc.,  as  well  as  tne  track 
porate  assets  before  a  receiver  is  between  the  termini.  A  terminal 
appointed  is  not  entitled  to  pay  for  mortgage,  subsequent  in  time,  is  sub- 
his  whole  claim  out  of  the  receiver's  ject  to  it.  Where  the  railroad  fur- 
funds,  unless  the  property  attached  nishes  the  money  to  a  "dummy"  to 
amounts  to  that  much.  Glines  v.  purchase  property,  its  mortgage  at- 
Order  of  Iron  Hall,  21  N.  Y.  Supp.  taches  to  that  property.  The  scheme 
736  (1893).  A  sale  by  the  sheriff  in  this  instance  to  place  the  terminal 
on  an  execution  is  not  good  if  made  mortgage  ahead  of  the  prior  general 
after  a  receiver  has  been  appointed,  mortgage   failed.     Central   T.    Co.    v, 
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acquired  property  covers  property  acquired  by  a  consolidated  com- 
pany tliat  is  organized  subsequently  to  the  mortgage.^  But  as  be- 
tween a  mortgage  of  a  consolidated  company  and  a  mortgage  of 
one  of  the  constituent  companies,  both  mortgages  having  an  aftcr- 
acquired-property  clause,  the  mortgage  of  the  latter  does  not  at- 
tach to  property  acquired  after  the  consolidation.^  A  mortgage  of 
a  gas  company  covering  improvements  and  additions  covers  addi- 

Kneeland,  138  U.  S.  414  (1891).  thereto  belonging"  covers  a  hotel 
A  mortgage  covering  after-acquired  erected  by  the  company  adjacent  to 
property  covers  the  subsequently-con-  the  depot.  Omaha,  etc.  Ry.  r.  Wabash, 
structed  railroad  as  fast  as  work  is  etc.  Ry.,  108  Mo.  298  (1892).  A  street- 
put  upon  it.  Though  a  subsequent  railway  mortgage  covering  subse- 
mortgagee  furnishes  the  money  that  quently-acquired  property  "for  use  cr 
builds  the  latter  part  of  the  railroad,  adapted  to  use"  of  the  company  covers 
yet  the  prior  mortgagee  has  a  first  pavilion  grounds  used  in  connectioa 
lien.  Galveston  R.  R.  v.  Cowdrey,  with  the  railway  at  its  terminus. 
11  Wall.  459  (1870).  A  mortgage  California,  etc.  Co.  v.  Pauly,  111  Cal. 
which  covers  after-acquired  property  122   (1896). 

covers  a  railroad  which  is  subse-  i  Compton  v.  Jesup,  68  Fed.  Rep. 
quently  purchased  by  the  mortgagor,  263  (1895);  aff'd,  167  U.  S.  1  (1897); 
and  which  is  used  as  a  part  of  its  Meyer  v.  Johnston,  53  Ala.  237  (1875). 
charter  route.  Branch  v.  Jesup,  106  U.  A  judgment  that  the  after-acquired- 
S.  468,  485  (1882).  It  is  a  question  property  clause  applies  to  a  consoli- 
whether  a  mortgage  on  after-acquired  dated  company  into  which  the  mort- 
property  attaches  to  a  railroad  sub-  gagor  is  merged  cannot  be  attacked 
sequently  acquired  without  the  con-  collaterally.  The  remedy  of  a  stock- 
sent  of  the  stockholders  as  required  holder  attacking  the  judgment  is  to 
by  the  charter.  Hodder,  v.  Kentucky,  intervene  or  after  judgment  to  vacate 
etc.  Ry.,  7  Fed.  Rep.  793  (1881).  In  it  and  be  allowed  to  defend.  Drake 
Alexandria,  etc.  Ry.  v.  Graham,  31  r.  New  York,  etc.  Co.,  36  N.  Y.  App. 
Graft.    (Va.)    769    (1879),    the    court  Div.  275   (1899). 

held    that    a    mortgage    covering    all  2  New  York,  etc.  T.  Co.  v.  Louisville, 

property,  real  and  personal,  "acquired,  etc.  R.  R.,  102  Fed.  Rep.  382   (1900). 

or     which     may     be     acquired,     con-  A  stockholder's  suit  to  vacate  a  fore- 

structed,    ^or    to    be    constructed,    of  closure    decree    seven    years   after    it 

every  species,  nature,  and  kind  what-  was  entered  and  three  years  after  a 

soever,"   did   not  cover  an  extension  decision  that  he  was  entitled  to  make 

built  under  the  charter  as  amended,  the   application,   the  property   in   the 

A     subsequently-constructed      branch  meantime    having    passed    into    boiia 

line  Is  covered  by  the  mortgage,  even  fide  hands,  is  too  late,  his  claim  being 

as  against  the  contractor  who  built  it.  that  he  was  a  stockholder  in  a  cora- 

Seymour  v.  Canandaigua,  etc.  R.  R.,  pany  that  was  consolidated  with  an- 

25  Barb.   284    (1857).     A  branch  line  other  company,  and  that  the  property 

constructed  under  a  different  charter  of   his  corporation   was   sold   on    the 

and    with    different    stockholders    is  foreclosure  of  a  mortgage  of  the  lat- 

not   covered.     Meyer  r.   Johnston,   53  ter,    which    mortgage    was    executed 

Ala.    237,    331    (1875).      A   mortgage  prior  to  the  consolidation.     Atlantic 

covering  after-acquired  real  estate  of  Trust  Co.   v.  New  York,  etc.  Co.,  75 

a  railroad   "and   other  appurtenances  N.  Y.  App.  Div.  354  (1902). 
(187)                                             2977 
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tions  and  franchises  obtained  from  the  city.^  A  mortgage  covering 
after-acquired  property  covers  an  extension  of  a  street  railway.^  A 
steam  plant  and  motive  power  of  a  street  railway  is  covered  by  a 
prior  mortgage  covering  after-acquired  property,  even  though  the 
vendor  of  the  plant  stipulated  that  title  should  not  pass  until  full 
payment.^  A  right  of  way  subsequently  acquired  is  also  covered  by 
the  mortgage.*  A  mortgage  of  a  water-works  company  covering 
extensions,  additions  and  after-acquired  property  covers  a  new  pump- 
ing station  and  a  new  source  of  supply.'' 

Land  subsequently  acquired  by  the  company  is  covered  by  the 
mortgage,  but  in  regard  to  this  class  of  property  the  courts  will 
not  give  a  liberal  construction  to  general  words  used  in  the  mort- 
gage. Hence,  if  the  mortgage  refers  to  property  used  for  railroad 
purposes,  land  not  so  used  is  not  covered.  And  in  general  the 
court  will  not  subject  outside  lands  or  personal  property  to  the 
mortgage  unless  the  terms  of  the  mortgage  clearly  cover  them.^ 
A  lease  of  a  railroad  to  the  mortgagor  railroad  after  the  mortgage 
is  made  comes  under  this  clause  and  the  mortgagee  may  carry  out  the 
lease  or  not,  as  he  desires.^     The  company's  contract  right  to  pur- 


1  Lewis  V.  Weidenfeld,  114  Mich. 
581  (1897). 

2  Front,  etc.  Ry.  P.  Drake,  84  Fed. 
Rep.  257    (1897). 

3  Phcenix,  etc.  Co.  v.  N.  Y.  S.  &  T. 
Co.,  83  Fed.  Rep.  757  (1897).  Cf. 
note  1,  p.  2959. 

4  Under  the  clause  in  a  mortgage 
covering  after-acquired  property,  the 
right  of  a  railroad  subsequently  ac- 
quired from  a  city  to  build  tracks 
on  certain  streets  is  covered  by  the 
mortgage.  Quincy  v.  Chicago,  etc.  R. 
R.,  94  111.  537  (1880).  A  decree  of 
foreclosure  of  an  irrigation  canal  does 
not  prevent  the  mortgagor  from  sell- 
ing pendente  lite  to  a  party  the  right 
to  construct  another  canal.  The  lat- 
ter is  not  covered  by  the  foreclosure 
of  the  former.  Even  the  clause  that 
after-acquired  property  shall  be  cov- 
ered by  the  mortgage  was  held  not 
to  apply  to  such  a  case  as  this. 
Mitchell  V.  Amador,  etc.  Co.,  75  Cal. 

464   (1888). 

5  New  England,  etc.  Co.  v.  Farmers', 
etc.    Co.,   136    Fed.   Rep.    521    (1905). 

6  See  §  856,  supra. 

7  Barnard  v.  Norwich,  etc.  R.  R.,  3 

90 


Fed.  Cas.  840  (1876).     See  also  many 
cases   in   §  874,    infra,   where   the   re- 
ceiver exercised  his  right  to  assume 
or  refuse  to  assume  such  leases.     A 
lease  of  a  railroad  to  another  railroad 
company    is   covered   by   an    after-ac- 
quired-property clause  in  a  mortgage 
given   by   the   latter.     Columbia,   etc. 
Trust  Co.  V.  Kentucky  Union  Ry.,  60 
Fed.    Rep.    794    (1894).      A    mortgage 
covering  after-acquired  property  may 
cover   a   lease   which    the   mortgagor 
takes  of  union  depot  facilities,  and  if 
the  purchaser  at  the  foreclosure  sale 
continues  to  use  those  facilities  he  is 
liable   for  the   rent  according  to  the 
lease.     St.   Joseph   U.   D.   Co.   v.   Chi- 
cago, R.  I.  &  P.  Ry.,  89  Fed.  Rep.  648 
(1898).    A  mortgagee  or  purchaser  at 
the  sale  cannot  enforce  the  covenants 
cf  a  lease  made  subsequently  to  the 
mortgage,    by    which    covenants    the 
lessee  was  to  make  certain  repairs;  it 
being  shown  that  the  property  with- 
out such  repairs   was  as   good   as   it 
would  have  been  if  the  lease  had  not 
been  made.    Grand  Trunk  Ry.  v.  Cen- 
tral Vermont  R.  R.,  91  Fed.  Rep.  696 
(1898). 
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chase  certain  land  is  covered  bj  a  previous  mortgage  on  present 
and  subsequently-acquired  property.  The  mortgagee  may  complete 
the  contract  by  paying  for  and  taking  the  land.^ 

Where  there  are  liens  existing  upon  property  at  the  time  when 
it  is  acquired  by  a  corporation,  which  has  given  a  mortgage  on  all 
its  present  and  subsequently-acquired  property,  those  liens  are  prior 
in  right  to  the  lien  of  the  mortgage  of  the  purchasing  company.^  But 


I 


1  Farmers'  L.  &  T.  Co.  v.  Fisher,  17 
Wis.  114  (1862) ;  Hamlin  v.  European, 
etc.  Ry.,  72  Me.  83  (1881).  Where  a 
mortgage  covers  after-acquired  prop- 
erty it  attaches  to  a  pumping  plant 
thereafter  established,  even  though 
the  title  to  the  pumping  plant  has  not 
passed  by  reason  of  payment  not  hav- 
ing been  made,  and  in  selling  the 
property  as  a  whole  the  court  may  di- 
rect the  purchase  price  of  the  plant 
to  be  first  paid.  Washington  T.  Co. 
V.  Morse  Iron  Works,  187  N.  Y.  307 
(1907).  See  also  cases  in  notes 
infra.  The  after-acquired-property 
clause  attaches  subject  to  all  claims 
and  equities  against  the  property 
which  afterwards  come  within  the 
terms  of  the  mortgage.  So  held  as 
regards  rolling-stock,  although  the 
contract  of  sale  was  not  recorded  as 
required  by  statute.  Newgass  v.  At- 
lantic, etc.  Ry.,  56  Fed.  Rep.  676 
(1893). 

2  "The  future  -  acquired  -  property 
clause  of  a  railway  mortgage  attaches 
cnly  to  such  property  as  the  company 
owns  or  may  thereafter  acquire,  sub- 
ject to  any  liens  under  which  it  comes 
into  possession  of  the  company."  Mc- 
Gourkey  v.  Toledo,  etc.  Ry.,  146  U.  S. 
536  (1892);  U.  S.  v.  New  Orleans  R. 
R.,  12  Wall.  362  (1870).  The  after- 
acquired-property  clause  attaches  sub- 
ject to  liens,  encumbrances  and  equi- 
ties on  the  property  purchased  by  the 
corporation.  Farmers',  etc.  Co.  v. 
Denver,  etc.  R.  R.,  126  Fed.  Rep.  46 
(1903).  Any  liens  or  mortgages  which 
are  upon  property  subsequently  ac- 
quired by  the  company  have  priority 
over  a  mortgage  covering  after-ac- 
quired property.     Williamson  v.  New 


Jersey,  etc.   R.   R.,   29   N.   J.   Eq.   311 
(1878),  aff'g,  on  this  point,  28  N.  J. 
Eq.  277;   Rand  v.  Wilmington,  etc.  R. 
R.,  11  Phila.  501   (U.  S.  C.  C,  1876); 
Branch  v.   Jesup,   106   U.   S.   468,   486 
(1882).     This     question     has     arisen 
often  in  connection  with  cars  sold  or 
delivered    conditionally    to   the    com- 
pany.     Concerning    these    cases    see 
§  855,  supra.    In  regard  to  the  claims 
of   contractors,   see    §  860,   infra.      In 
general,  see  also  Boston,  etc.  Tel.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  36  Fed.  Rep. 
288    (1888);    aff'd    suh    nom.    United 
Lines  Tel.  Co.  v.  Boston,  etc.  Co.,  147 
U.   S.   431;    Western,   etc.   Tel.   Co.   v. 
Burlington,   etc.   Ry,   11    Fed   Rep.   1 
(1882);  Willink  v.  Morris  Canal,  etc. 
Co.,  4  N.  J.  Eq.  377    (1843);    Branch 
V.  Atlantic,  etc.  R.  R.,  3  Woods,  481 
(1879);  s.  c,  4  Fed.  Cas.  12;  Galves- 
ton R.   R.   V.   Cowdrey,   11   Wall.   459 
(1870);    Fox   v.    Seal,    22    Wall.    424 
(1874),  involving  a  contractor's  lien 
for  construction;  Pierce  v.  Emery,  32 
N.  H.  484  (1856),  involving  a  govern- 
ment lien  for  duties  upon  rails;  Wil- 
liamson V.  New  Jersey,  etc.  R.  R.,  29 
N.  J.  Eq.  311  (1878),  holding  also  that 
a  vendor  to  a  corporation  may  avoid 
the  sale  for  fraud  as  against  the  cor- 
poration  and   purchasers   or   mortga- 
gees, unless  they  be  such  bona  fide  and 
for    a    valuable    consideration;     Ver- 
mont, etc.  R.  R.  V.  Vermont  Cent.  R. 
R.,  34  Vt.  1  (1861),  holding  the  mort- 
gage to  be  subject  to  the  company's 
liability  for  rent  on  a  railroad  leased 
to  it.     The  mortgagee  cannot  object 
to    the    validity    of    the    lease.      The 
bonded    debt   of   a   road   consolidated 
with    another    may    take    precedence 
over  a  mortgage  given  by  the  consoli- 
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where  one  corporation  is  merely  a  "dummy"  of  another  corpora- 
tion, a  mortgage  on  the  property  of  the  main  corporation  may  attach 
to  property  of  the  former,  even  in  priority  to  a  new  mortgage  on  the 
property  of  the  "dummy."  ^  This  subject,  however,  of  when  and 
under  what  circumstances  a  court  will  ignore  the  corporate  existence 
of  a  "dummy"  corporation  is  considered  elsewhere.^  A  mortgage 
attaches  to  land  purchased  by  the  company,  even  though  the  title 
to  the  land  is  conveyed  to  a  naked  trustee.  A  mortgage  issued  by 
the  trustee  on  the  land  is  subject  to  the  old  mortgages  which  cover 
after-acquired  property,  the  company  having  taken  open  possession 

dated  road.    Compton  v.  Wabash,  etc.  the  physical  facts  were  visible  to  any 
Ry.,  45  Ohio  St.  592    (1888).     Stock-  person,  and  the  provision  in  the  mort- 
holders  cannot  defeat  a  vendor's  lien  gage,  which  was  also  open  to  public 
on  the  ground  that  the  vendor,  before  notice,     made     it    evident    that    the 
they  bought  their  stock,  represented  mortgage  necessarily  included  the  new 
that  he  had  no  lien,  where  they  do  pumping    station    and    mains.     New 
not  set  up  that  defense  in  a  suit  by  England,  etc.  Co.  v.  Farmers',  etc.  Co., 
him  to  establish  his  lien.     Wilson  v.  136  Fed.  Rep.  521    (1905j.     Where  a 
Seymour,    76    Fed.    Rep.    678    (1896).  mortgage  covers  after-acquired   prop- 
Where  the  equity  of  redemption  of  a  erty  and   the  company   does   acquire 
mortgaged  property  is  acquired  by  a  such  property,  and  instead  of  taking 
corporation,    the    after-acquired-prop-  title  causes  the  title  to  be  transferred 
erty  clause  of  a  previous  mortgage  ap-  to  a  new  corporation,  all  the  stock  of 
plies  to  the  equity  so  purchased,  but  which  is  thereby  acquired  by  the  mort- 
if  the  proceeds  of  a  subsequent  mort-  gagor,   such   stock   is   subject   to   the 
gage    giv.en    by    the    corporation    are  mortgage    as    against    any    personal 
used  to  discharge  such  prior  mortgage  claim  of  the  trustee  of  the  mortgage, 
on  the  property  purchased,  such  second  even  though  the  trustee  of  the  mort- 
mortgage  must  be  repaid  that  amount  gage  has  loaned  money  to  the  mort- 
before      the      after-acquired-property  gagor  with  the  stock  pledged  as  col- 
clause  applies,  it  being  a  condition  of  lateral.     Guaranty  T.  Co.  v.  Atlantic, 
the  purchase  that  title  should  not  pass  etc.  R.  R.,  138  Fed.  Rep.  517   (1905), 
until  the  vendor's  lien  was  paid.   The  rev'g  on  this  point  132  Fed.  Rep.  68. 
same  rule  applies  to  taxes  paid  from  Where   the   mortgagor   company   con- 
the  proceeds  of  the  second  mortgage,  structs  a  branch  road  in  the  name  of 
Farmers',  etc.  Co.  v.  Denver,  etc.  R.  R.,  another   company   and   then   takes   a 
126  Fed.  Rep.  46  (1903).  lease  of  the  property,  the  mortgagee 
1  Central    T.    Co.   v.   Kneeland,    138  acquires  the  leasehold  right  by  reason 
U.  S.  414  (1891).  See  also  §  317,  supra,  of  the  clause  covering  after-acquired 
Where  the  owner  of  all  the  stock  of  property.  But  a  contract  made  by  such 
a  water-works  company  organizes  an-  lessor  company  with  another  company 
other  company  to  build  a  new  pump-  with    the    consent    of   the    mortgagor 
ing  station  and  a  new  source  of  sup-  lessee  company,  by  which  contract  the 
ply,  a  mortgage  of  the  first  company  third  company  had  certain  track  priv- 
covering    extensions,     additions    and  ileges,   is  binding  on  the  mortgagee, 
after-acquired    property    covers    such  Coe  v.  Delaware,  etc.  R.  R.,  34  N.  J. 
new    pumping    station,    it    appearing  Eq,  266  (1881). 
that  a  portion  of  the  mortgage  bonds        2  See  §  663,  supra. 
were  reserved  for  such  extension,  and 
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of  the  land  and  having  executed  the  notes  which  the  trustee's  mort- 
gage was  given  to  secure.^  Even  thougli  a  corporation  has  exe- 
cuted a  mortgage  containing  the  aftcr-acquired-property  clause,  yet  if 
subsequently  it  makes  additions  to  the  property  not  contemplated 
when  the  mortg-age  was  given,  and  the  money  for  which  additions 
was  furnished  by  a  third  party  under  a  contract  by  which  the  com- 
pany before  the  conveyance  of  the  property  to  it  executed  its  bonds 
to  such  third  person  secured  by  mortgage  on  the  property  so  obtained, 
this  latter  mortgage  is  a  prior  lien  over  such  after-acquired  property.^ 
The  after-acquired-property  clause  in  a  railroad  mortgage  covers 
equitable  as  well  as  legal  rights,  and  interests  subsequently  acquired 
either  by  or  for  the  railroad  company,  the  mortgagor.  Hence  an  un- 
completed right  of  way  is  subject  to  the  mortgage,  even  though  ac- 
quired by  a  construction  company  which  attempts  to  convey  it  to 
others.^     WTiere  a  mortgage  covers  after-acquired  property  and  the 


1  United  States  Rubber  Ck>.  v.  Amer- 
ican, etc.  Co.,  181  U.  S.  434  (1901). 
In  this  case  the  court  held,  however, 
that  where  a  railroad  company  wishes 
to  purchase  land,  but,  in  order  to  do 
so,  causes  a  third  person  to  furnish 
the  money  and  take  a  purchase-money 
mortgage,  the  priority  of  his  mortgage 
is  not  affected  by  the  fact  that  a  con- 
struction company  controlled  by  the 
bank  gives  a  note  in  payment  of  the 
moneys  advanced  by  him.  Tfte  mort- 
gage of  an  electric  company  covering 
after-acquired  property  covers  the  title 
to  land  subsequently  acquired,  even 
though  there  was  no  deed  of  the  land 
to  the  corporation.  Monmouth,  etc. 
Co.  r.  McKenna,  68  N.  J.  Eq.  160 
(1905). 

In  foreclosing  the  mortgagee  may 
claim  property  which  never  stood  in 
the  name  of  the  mortgagor,  but  stood 
In  the  name  of  an  agent  or  trustee  of 
the  mortgagor.  Metropolitan  Trust 
Co.  etc.  v.  Columbus,  etc.  R.  R.,  93 
Fed.  Rep.  689  (1899).  Where  a  con- 
struction company  contracts  to  com- 
plete and  deliver  certain  terminals, 
using  the  name  of  the  railroad  com- 
pany to  condemn,  the  contract  recit- 
ing that  such  delivery  is  to  be  subject 
to  a  first  mortgage  on  the  terminal, 
this   terminal    mortgage    is   prior    in 


right  to  a  prior  first  mortgage  of  the 
railroad  company,  even  though  the  lat- 
ter covered  after-acquired  property. 
Harris  v.  Youngstown  Bridge  Co.,  90 
Fed.  Rep.  322  (1898),  the  court,  how- 
ever, refusing  to  apply  this  rule  to 
ordinances  granted  to  the  railroad 
company  at  the  instance  of  the  con- 
struction company. 

A  mortgage  covering  after-acquired 
property  of  an  irrigation  company 
does  not  cover  property  of  another 
company  subsequently  organized  by 
parties  interested  in  the  first  company, 
even  though  the  second  company  used 
the  property  of  the  first  company. 
Farm,  etc.  Co.  v.  Alta,  etc.  Co.,  65  Pac. 
Rep.  22  (Colo.  1901). 

2  Harris  v.  Youngstown  Bridge  Co., 
90  Fed.  Rep.  322  (1898),  the  proi>erty 
involved  herein  being  additional  ter- 
minals, the  court  saying  that  a  mort- 
gagee taking  property  under  the  after- 
acquired-property  clause,  is  not  a  pur- 
chaser for  value,  and  moreover  that 
the  mortgage  attacues  to  the  property 
in  the  condition  in  which  the  mort- 
gagor acquires  it  and  subject  to  all 
liens  and  equities  against  it  arising 
from  the  act  of  purchase  or  acquisi- 
tion. 

3  Wade  V.  Chicago,  etc.  R.  R.,  149  U. 
S.  327  (1893). 
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company  thereafter  acquires  nearly  the  entire  capital  stock  of  an- 
other company,  but  the  president  of  the  former  fraudulently  causes 
such  stock  to  be  transferred  to  himself  as  security  for  an  alleged  debt 
and  thereafter  causes  the  stock  to  be  sold  for  non-payment  of  the  debt 
and  buys  it  in  himself,  the  court  on  a  foreclosure  of  the  mortgage  will 
subject  the  stock  to  the  mortgage.^  Even  though  a  statutory  lien  is  not 
by  the  statute  given  priority  over  a  prior  mortgage,  yet,  where  all  the 
bonds  are  still  held  by  the  promoter,  and  the  mechanic's  lien  should 
equitably  have  priority,  the  court  will  so  decree.^  Where  one  corpora- 
tion owns  all  the  stock  of  another  corporation,  the  property  of  the  lat- 
ter is  not  subject  to  a  mortgage  given  by  the  former,  but  an  indej)end- 
ent  first  mortgage  may  be  given  by  the  latter  company.^  A  purchase- 
money  mortgage  has  priority  over  a  previous  mortgage  given  by  the 
purchasing  conij)any,  even  though  such  previous  mortgage  covered  af- 
ter-acquired property."*  If  the  property  was  fraudulently  acquired,  the 
vendor  may  rescind,  even  as  against  such  a  mortgagee.^   Even  though 


1  Williamson  v.  N.  J.  Southern  R. 
R.,  26  N.  J.  Eq.  39S  (1875);  s.  c,  on 
appeal,  29  N.  J.  Eq.  311. 

2  Kilpatrick  v.  Kansas  City,  etc.  R. 
R.,  38  Neb.  620   (1894). 

3  Central  T.  Co.  v.  Kneeland,  138 
U.  S.  414  (1891).  See  also  §317, 
supra. 

4  U.  S.  V.  New  Orleans  R.  R.,  12 
Wall.  362  (1870).  A  railroad  mort- 
gage covering  after-acquired  property- 
does  not,  in  regard  to  land  purchased 
by  the  company,  give  a  lien  prior  in 
right  to  the  vendor's  purchase-money 
mortgage  or  lien.  The  latter  has 
priority.  As  to  after-acquired  prop- 
erty the  general  mortgagee  is  not  a 
purchaser  for  value.  The  purchaser 
at  a  foreclosure  sale  takes  subject  to 
such  purchase-money  lien.  The  fact 
that  the  suit  therefor  in  the  state 
court  was  abandoned,  and  proceedings 
taken  in  the  federal  court,  is  no 
waiver.  Loomis  v.  Davenport,  etc.  R. 
R.,  17  Fed.  Rep.  301  (1882).  A  mort- 
gage covering  after-acquired  property 
dpes  not  take  precedence  over  a  pur- 
chase-money chattel  mortgage,  al- 
though the  latter  is  not  recorded  as 
required  by  statute.  Frank  v.  Den- 
ver, etc.  Ry.,  23  Fed.  Rep.  123  (1885). 
In  Pierce  v.  St.  Paul,  etc.  R.  R.,   24 


Wis.  551  (1869),  the  court  held  that  a 
grantor  of  a  road-bed  to  the  mortga- 
gor could  not  set  up  a  vendor's  lien 
for  purchase-money  as  against  bo7ia 
fide  purchasers  at  foreclosure  sale, 
where  he  did  not  intervene  in  the 
foreclosure  suit.  The  clause  in  the 
mortgage  covering  subsequently-ac- 
quired property  took  precedence.  In 
Taylor  v.  Burlington,  etc.  Ry.,  23  Fed. 
Cas.  737  (1877),  the  court  held  that 
a  mortgage  covering  after-acquired 
property  attached  to  rolling-stock 
ahead  of  an  unwritten  and  unrecorded 
contract  by  which  the  vendor  was  to 
retain  title  until  he  was  paid,  such  a 
contract  being  void  under  the  statutes 
of  Iowa.  See  also  Fisk  r.  Potter,  2 
Abb.  App.  Dec.  138  (1865),  where 
an  agent  of  a  corporation  who  had 
sold  land  to  it  was  held  to  have 
waived  his  vendor's  lien  as  against 
prior  mortgagees.  A  pnrchase-money 
mortgage  is  good  against  a  consolida- 
tion into  which  the  purchasing  com- 
pany has  been  merged.  Western  N.  C. 
R.  R.  V.  Drew,  3  Woods,  691  (1879); 
s.  c,  29  Fed.  Cas.  744. 

5  Where  rolling-stock  is  acquired  by 
fraudulent  representations  as  to  the 
bonds  which  are  issued  in  payment 
therefore,  the  vendor  may  rescind,  and 


2982 


CH.  L.J  MORTGAGES  AND   CONFLICTING   CLAIMS.        [§§  858,  859. 

a  mortgage  is  partly  a  purchase-money  mortgage  in  that  some  of 
the  bonds  are  issued  in  payment  for  a  railroad  which  comes  under  the 
mortgage,  yet  the  holders  of  such  bonds  are  not  entitled  to  priority 
over  the  other  bonds.^  The  questions  of  when  and  to  what  extent 
a  mortgage  covering  after-acquired  property  attaches  to  rolling-stock, 
personal  property,  income,  etc.,  arc  considered  elsewhere.^ 

§  858.  Creditors  of  a  railroad  corporation  are  not  allowed  to 
levy  an  attachment  or  execution  upon  the  railroad  or  parts  of  it, 
even  subject  to  the  mortgage. — This  rule  is  due  to  public  policy.  A 
railroad  is  valuable  to  the  public  when  it  is  operated  as  a  whole. 
It  would  lose  this  value  if  it  was  divided  into  many  parts,  as  it 
would  be,  if  it  could  be  levied  upon  in  portions  under  executions  or 
attachments.  Moreover,  even  if  the  execution  were  levied  upon  the 
whole,  the  question  would  arise  as  to  who  should  operate  the  road 
after  the  levy  and  before  the  sale.  Public  policy  requires  that 
railroads  should  not  be  subject  to  executions.  The  creditors  of  the 
corporation,  after  judgment  and  execution  returned  unsatisfied, 
should  be  required  to  file  a  bill  in  equity  for  sequestration,  if  they 
desire  to  have  the  railroad  or  the  equity  of  redemption  sold.""' 

In  some  states,  however,  a  contrary  view  of  the  law  is  taken,  and 
in  still  other  states  the  statutes  provide  that  a  railroad  or  the  com- 
pany's equity  of  redemption  therein  may  be  sold  under  levy  of 
execution."* 

§  859.  Liens  by  statute,  mechanics^  liens,  and  judgment  liens  as 
affecting  mortgages  and  receivers.  — The  next  source  of  danger  and 
loss  to  railroad  bondholders  is  the  statutory  lien  law  of  the  state 
in  which  the  railroad  is  situated.  The  fact  that  railroad  bonds  to 
the  full  amount  of  the  value  of  the  railroad  are  generally  issued  in 
the  inception  of  the  enterprise,  and  the  fact  that  these  bonds  are 
generally  issued  at  less  than  par,  has  caused  the  legislatures  to  enact 
statutes  giving  lien  rights  for  labor,  supplies,  contruction  work, 
and  damages. 

The  ordinary  mechanic's  lien  statute  does  not  apply  to  railroads 
unless  the  statute  expressly  states  that  it  shall,^  and  the  courts  are 
not  inclined  to  extend  the  application  of  lien  statutes  by  a  liberal 
construction,^ 

his   rights   are   superior   to   those   of  3  See  §  899,  infra,  and  §  857,  supra. 

a    mortgage    covering    after-acquired  4  See  §  899,  infra. 

property.     Wiliamson  v.  New  Jersey,  r.  Buncombe  County  r.  Tommey,  115 

etc.   R.    R..   29   N.   J.   Eq.   311    (1878),  U.   S.   122    (1885). 

aff' g,  on  this  point,  28  N.  J.  Eq.  277.  <;  Seventh  Nat.  Bank  v.  Shenandoah 

1  Murray   v.    Farmville,   etc.   R.    R.,  Iron  Co.,  35  Fed.  Rep.  43G  (1887).     A 
101  Va.  262   (1903).  statutory  lien  for  ma'^^erial.  supplies. 

2  See  §§  852,  854,  supra.  and  labor  does  not  give  any  lien  for 
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Inasmuch  as  the  liens  now  under  consideration  are  created  en- 
tirely by  statute,  and  the  statutes  of  each  state  are  different  from 
those  of  the  other  states,  very  few  general  rules  can  be  deduced. 
Cases  in  which  many  of  such  lien  statutes  have  been  construed  are 
given  in  the  notes  below.^ 


money  loaned  to  pay  for  ttiem.  Stat- 
utory liens  are  not  assignable  at  law. 
Tlue  enforcement  of  a  statutory  lien 
cannot  be  in  a  court  of  law.  It  must 
be  in  a  court  of  equity.  Cairo,  etc.  R. 
R.  V.  Faclvney,  78  111.  116  (1875).  A 
mechanic's  lien  law  applicable  to  rail- 
roads applies  to  a  street  railway.  Egan 
V.  Cheshire,  etc.  Ry.,  78  Conn.  291 
(1905).  The  South  Carolina  mechanic's 
lien  law  relative  to  structures  does  not 
apply  to  railroads.  Greenwood,  etc. 
Ry.  V.  Strang,  77  Fed.  Rep.  498  (1896). 
The  general  mechanic's  lien  law  of 
Michigan  does  not  apply  to  materials 
used  in  constructing  a  railroad.  Penn- 
sylvania Steel  Co.  V.  Potts  Lumber  Co. 
63  Fed.  Rep.  11  (1894).  The  mechan- 
ic's lien  law  does  not  aply  to  a  water- 
works plant.  Chapman  Valve  Mfg.  Co. 
V.  Oconto  Water  Co.,  89  Wis.  264 
(1894).  A  statute  making  judgments 
a  lien  ahead  of  railroad  mortgages 
does  not  apply  to  street  railways. 
Manhattan  Trust  Co.  v.  Sioux  City,  etc. 
Ry.,  68  Fed.  Rep.  82  (1895).  A  street 
railway  is  not  a  railroad  within  the 
meaning  of  a  judgment  lien  law  en- 
acted before  there  were  any  street 
railways  in  the  state.  Fidelity  L.  &  T. 
Co.  V.  Douglas,  104  Iowa,  532  (1898). 
The  Ohio  mechanic's  lien  law  applica- 
ble to  railroads  is  not  applicable  to  a 
street  railway.  Massillon,  etc.  Co.  v. 
Cambria,  etc.  Co.,  59  Ohio  St.  179 
(1898).  A  mechanic's  lien  law  appli- 
cable to  railroads  applies  to  a  street 
railroad.  Montgomery  v.  Allen,  107 
Ky.   298    (1899). 

1  Concerning  liens  on  railroads  by 
reason  of  mechanic's  lien  laws,  see  8 
Lawyers'  Rep.  Ann.  700,  note. 

AlaMyna:  The  Alabama  mechanic's 
lien  statute  authorizing  a  lien  for  an 
"improvement  on  land"  gives  a  lien  on 
coal  cars  and  the  coal  mine  for  coal 


cars  furnished  to  such  mine.  Central 
T.  Co.  V.  Sheffield,  etc.  Ry.,  42  Fed. 
Rep.  106    (1890). 

Arkansas :  Under  the  Arkansas  stat- 
ute, laborers,  etc.,  materialmen,  and 
persons  having  claims  for  loss  or  dam- 
age, not  over  a  year  old,  are  prior  in 
right  to  mortgages,  trusts,  leases,  etc. 
Central  T.  Co.  v:  St.  Louis,  etc.  Ry.,  41 
Fed.  Rep.  551  (1890).  A  subcontractor 
has  no  lien  under  the  Arkansas  stat- 
ute. Tucker  v.  St.  Louis,  etc.  Ry.,  59 
Ark.  81    (1894). 

Colorado:  The  Colorado  statute  giv- 
ing citizens  of  that  state,  as  creditors 
of  a  foreign  corporation,  priority  over 
a  mortgage  of  the  corporation,  is 
strictly  construed.  Brittle,  etc.  Co. 
V.  Rust,  10  Colo.  App.  463    (1897). 

Florida:  A  lien  to  those  who  per- 
form labor  on  a  railroad  includes  con- 
tractors under  the  Florida  law.  Cou- 
per  v.  Gaboury,  69  Fed.  Rep.  7  (1895). 

Georgia:  The  statute  in  Georgia  giv- 
ing a  lien  to  contractors  does  not  pro- 
tect subcontractors.  Cartter  v.  Rome, 
etc.  Co.,  89  Ga.  158  (1892).  A  statute 
that  employees  of  railroads  may  re- 
cover damages  due  to  co-employees 
does  not  apply  to  employees  of  a  re- 
ceiver. Henderson  i\  Walker,  55  Ga. 
481  (1875).  See  also  Sparks  v.  Dunbar, 
102  Ga.  129   (1897). 

Illinois:  The  Illinois  statute  giving 
a  lien  on  railroads  renders  a  lien  for 
rails  good.  Such  lien  is  not  waived 
by  a  special  contract  for  a  lien.  A 
subsequent  mortgage  is  subject  to  the 
lien.  Chicago,  etc.  R.  R.  v.  Union, 
etc.  Co.,  109  U.  S.  702  (1884).  A 
subcontractor's  lien  in  Illinois  takes 
precedence  over  a  mortgage  given 
after  the  commencement  of  the  work 
but  before  service  of  notice  of  the 
lien.  St.  Louis,  etc.  R.  R.  v.  Kerr,  153 
III.  182   (1894). 
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It  is  constitutional  for  the  legislature  to  provide  that  the  claims 
of  certain  employees  and  supply  and  material  men  to  railroad,  min- 

Indiana:  The  laborer's  lien  is  good,  taking  security  therefor,  not  even 
although  he  worked  for  a  contractor,  though  the  security  be  bonds  secured 
and  the  company  has  paid  the  con-  by  a  mortgage  on  a  part  of  the  rail- 
tractor  in  full.  Indiana,  etc.  R.  R.  v.  road.  The  purchaser  of  a  railroad  at 
Larrew,  130  Ind.  368  (1892).  See  also,  foreclosure  sale  is  not  affected  by  a 
as  to  the  Indiana  statute.  Midland  Ry.  mechanic's  lien  which  is  not  filed  until 
V.Wilcox,  122  Ind.  84  (1890).  Concern-  after  the  sale  has  taken  place.  Hale 
ing  the  Indiana  lien  law  making  the  v.  Burlington,  etc.  R.  R.,  13  Fed, 
lien  good,  even  though  not  yet  filed,  Rep.  208  (1881).  The  Iowa  statute 
the  time  given  by  statute  not  having  that  a  judgment  for  an  injury  to  per- 
expired,  see  Aurora  Nat.  Bank  v.  son  or  property  shall  be  a  lien  prior 
Black,  129  Ind.  595  (1891).  A  con-  to  any  mortgage  is  constitutional  as 
tractor  is  not  an  "employee"  entitled  regards  mortgages  made  after  the 
to  a  lien  under  the  Indiana  statute,  statute  was  enacted.  Central  T.  Co. 
and  contractors  for  the  construction  r.  Sloan,  65  Iowa,  655  (1885).  Con- 
of  a  telegraph  company,  like  con-  cerning  the  Iowa  mechanic's  lien  law, 
tractors  for  the  construction  of  rail-  see  also  Taylor  v.  Burlington,  etc.  R. 
roads,  have  no  lien  at  common  law  R.,  23  Fed.  Cas.  737  (1877).  As  to  a 
ahead  of  a  mortgagee.  Vane  v.  New-  conflict  between  a  landlord's  statutory 
combe,  132  U.  S.  220  (1889).  A  lien  for  rent  and  a  mortgage  in  Iowa, 
laborer  is  entitled  to  his  lien  under  see  Manhattan  Trust  Co.  v.  Sioux  City, 
the  statute,  although  the  contractor  etc.  Ry.,  68  Fed.  Rep.  72  (1895). 
was  to  take  pajinent  in  bonds.  It  is  Kansas:  A  mechanic's  lien  statute 
sufficient  to  file  the  lien  in  one  county,  is  applicable  to  electric-light  compa- 
A  mortgage  given  before  construction,  nies.  Badger  Lumber  Co.  v.  Marion, 
and  for  the  purpose  of  constructing  a  etc.  Co.,  48  Kan.  187  (1892).  Where 
railroad,  is  second  to  labor  liens  in-  live-stock  is  killed  just  before  the  re- 
curred in  the  construction.  Farmers'  ceiver  is  discharged  and  directed  to 
L.  &  T.  Co.  V.  Canada,  etc.  Ry.,  127  turn  over  the  property  to  the  corpo- 
Ind.  250  (1891).  As  to  a  subcon-  ration,  the  corporation  is  liable  under 
tractor's  lien  under  the  Indiana  stat-  the  Kansas  statute  making  companies 
ute,  see  Dean  v.  Reynolds,  12  Ind.  App.  liable  where  they  do  not  fence.  Kansas 
97   (1895).  Pac.  Ry.  v.  Wood,  24  Kan.  619  (1880). 

Iowa:  A  contractor's  lien  on  a  rail-  Kentucky:  A  lien  for  day  labor  on 
road  under  the  Iowa  statute  will  be  a  Kentucky  railroad  is  given  by  the 
upheld  in  accordance  with  the  Iowa  act  of  March  27,  1888,  but  not  of 
decisions.  Brooks  v.  Railway  Co.,  101  March  20,  1876.  Where  the  lienor  in- 
U.  S.  443  (1879) ;  Meyer  1-.  Hornby,  101  tervenes  in  the  foreclosure  suit  he 
U.  S.  729  (1879).  As  to  the  Iowa  lien  cannot  obtain  a  personal  judgment 
on  a  terminal  railroad  and  depot,  see  against  the  company.  Tod  v.  Ken- 
Beach  V.  Wakefield,  107  Iowa,  567  tucky,  etc.  Ry.,  52  Fed.  Rep.  241 
(1898).  A  contractor's  lien  under  the  (1892).  The  Kentucky  statute  giving 
Iowa  statute  is  not  waived  by  an  a  lien  for  labor  and  materials  upon  a 
agreement  of  the  railroad  to  pay  him  railroad  does  not  protect  one  who  fur- 
out  of  certain  municipal  subscriptions,  nishes  labor  or  materials  under  a  con- 
Meyer  V.  Construction  Co.,  100  U.  S.  tract  with  a  subcontractor.  Central 
457  (1879).  A  person  entitled  to  a  T.  Co.  v.  Richmond,  etc.,  54  Fed.  Rep. 
statutory  mechanic's  lien  in  Iowa  on  a  723  (1892).  Taking  security  does  not 
railroad  does  not  waive  his  right  by  waive  the  lien.    As  to  a  subcontract- 
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ing  and  manufacturing  companies  shall  be  liens  prior  in  right  to 
any  mortgage,   sale,   or  conveyance  made  subsequently  to  the  en- 

or's  lien  under  the  Kentucky  statute,  word  "materials"  as  used  in  the  rail- 
and  its  application  where  payment  by  road  lien  law  giving  a  lien.  The  court 
the  company  was  to  be  in  bonds  and  said:  "The  word  'material,'  in  the 
stock,  see  Central  Trust  Co.  v.  Rich-  railroad  lien  law,  has  no  broader  or 
mond,  etc.  Ry.,  68  Fed.  Rep.  90  other  signification  than  in  ordinary 
(1895);  also  Richmond,  etc.  Constr.  lien  laws,  and  in  them  it  is  unques- 
Co.  V.  Richmond,  etc.  R.  R.,  68  Fed.  tioned  that  it  includes  only  those 
Rep.  105  (1895).  As  to  the  me-  things  which  pass  into  permanent 
chanic's  lien  in  Kentucky,  see  Waddy,  structure."  There  is  no  equitable  lien 
etc.  Co.  V.  Davis,  etc.  Co.,  45  S.  W.  on  the  personal  property  which  has 
Rep.  895  (Ky.  1898).  A  contractor  passed  into  the  hands  of  a  receiver 
may  obtain  a  mechanic's  lien,  even  and  been  sold.  In  Missouri  the  lien 
though  the  proceeds  of  such  mortgage  attaches  if  the  materials  are  fur- 
bonds  as  have  been  sold  were  paid  nished  under  an  open  and  current 
over  to  the  contractor  to  apply  on  his  account,  if  the  last  item  of  the  ac- 
contract.  Montgomery  v.  Allen,  107  count  accrued  subsequently  to  the 
Ky.  298   (1899).  time   within   which   a   lien   could   be 

Michigan:  Concerning  the  lien  law  filed.  If  a  party  is  entitled  to  a  lien 
in  Michigan  giving  a  preference  to  on  property  in  the  hands  of  a  re- 
labor  claims,  see  Re  Clark,  92  Mich,  ceiver,  he  need  not  take  the  steps  pre- 
351   (1892).  scribed  by  statute,  but  may  apply  to 

Minnesota:  A  statutory  preference  the  court  appointing  the  receiver. 
to  servants  and  employees  gives  no  Central  T.  Co.  v.  Texas,  etc.  Ry.,  23 
preference  to  the  secretary.  Wells  v.  Fed.  Rep.  673  (1885).  Where  a  con- 
Southern,  etc.  Ry.,  1  Fed.  Rep.  270  tractor  has  filed  one  lien  under  the 
(1880).  See,  in  regard  to  this  point,  Missouri  statute,  he  cannot  file  suc- 
§  215,  supra.  cessive  liens  for  the  same  labor  and 

Mississippi:  In  Mississippi,  by  stat-  materials.  He  must  abide  by  the  first 
ute,  no  mortgage  on  the  income  of  a  lien.  Battle  v.  McArthur,  49  Fed.  Rep. 
railroad  shall  have  precedence  over  715  (1891).  In  foreclosing  the  lien 
debts  contracted  in  carrying  on  the  after  the  receiver  is  appointed,  the  re- 
business.  Farmers'  L.  &  T.  Co.  v.  ceiver  is  the  only  necessary  defend- 
Vicksburg,  etc.  R.  R.,  32  Fed.  Rep.  778  ant.  Central,  etc.  Co.  v.  Chicago,  etc. 
(1888).  As  to  a  contractor's  lien  un-  Co.,  54  Fed.  Rep.  598  (Mo.  1893).  In 
der  the  Mississippi  statutes,  see  Cen-  regard  to  the  application  of  the  me- 
tral  T.  Co.  v.  Georgia  Pac.  Ry.,  83  chanic's  lien  law  in  Missouri  to  work 
Fed.  Rep.  386  (1896).  done  in  instalments,  see  Central  Trust 

Missouri:  Illuminating  and  lubri-  Co.  v.  Chicago,  etc.  Ry.,  54  Fed.  Rep. 
eating  oils  are  not  "material"  entitled  598  (Mo.  1893).  A  mechanic's  lien 
to  a  lien  under  the  Missouri  statute,  on  a  railroad  in  Missouri  is  lost  if  it 
nor  are  they  entitled  to  an  equitable  is  assigned  before  the  account  is  filed, 
lien  prior  to  the  mortgages,  except  O'Connor  v.  Current  River  11.  R.,  Ill 
so  far  as  they  were  purchased  after    Mo.  185   (1892). 

the  company  defaulted  in  its  interest.  Montana:  A  managing  agent  and 
Central  T.  Co.  v.  Texas,  etc.  Ry.,  23  superintendent  of  trains  who  some- 
Fed.  Rep.  703  (1885).  In  Central  T.  times  runs  trains,  etc.,  may  have  a 
Co.  V.  Texas,  etc.  Ry.,  27  Fed.  Rep.  lien  for  "work  and  labor,"  but  atime- 
178  (1886),  the  court  held  that  trucks,  keeper  cannot.  Gilchrist  v.  Helena, 
scales,  etc.,  were  not  included  in  the    etc.  R.  R.,  58  Fed.  Rep.   708    (1893). 
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actment  of  the  statute.      Siicli  an  act  may  apply   to  corporations 
organized  before  the  act  so  far  as  tbey  give  mortgages  subsequently 


A  court  of  equity  may  enforce  a  statu- 
tory lien,  even  though  the  statute 
gives  no  remedy.  A  lien  obtained  in 
a  state  court  may,  in  a  proper  case, 
be  enforced  in  a  federal  court.  Gil- 
christ V.  Helena,  etc.  R.  R.,  58  Fed. 
Rep.  708  (1893). 

Nebraska:  The  Nebraska  mechanic's 
lien  law  is  applicable  to  railroads. 
Stewart,  etc.  Co.  v.  Missouri  Pac.  Ry., 
28  Neb.  39  (1889);  Reynolds  r.  Man- 
hattan T.  Co.,  83  Fed.  Rep.  593  (1897). 

New  Jersey:  Under  the  New  Jersey 
statute  the  receiver  must  pay  the  rent 
due  from  the  insolvent  ccmpanj^  not 
exceeding  one  year's  rent.  Wood  v. 
McCardell,  etc.  Co.,  49  N.  J.  Eq.  433 
(1892).  An  employee's  lien  under 
the  New  Jersey  statute  does  not  take 
precedence  over  a  prior  mortgage. 
Hinkle  v.  Camden,  etc.  Co.,  47  N.  J. 
Eq.  333  (1890);  nor  over  the  other 
liens,  Wright  r.  Wynockie,  etc.  Co., 
48  N.  J.  Eq.  29   (1S91). 

New  York:  A  corporation  is  a  "per- 
son" within  the  meaning  of  a  lien 
law  giving  a  lien  to  "persons."  Gas- 
kell  V.  Beard,  58  Hun,  101  (1890). 
Book-keepers,  superintendents,  and 
foremen  paid  by  the  month  are  not 
employees,  operatives,  and  laborers 
entitled  to  prior  payment  under  the 
New  York  statute.  Re  Stryker,  73 
Hun,  327  (1893);  aff'd,  158  N.  Y.  526 
(1899).  As  to  whether  a  mechanic's 
lien  is  assignable,  compare  Ogden  v. 
Alexander,  140  N.  Y.  356   (1893). 

North  Carolina:  In  accordance  with 
the  North  Carolina  statute  judgment 
creditors  in  actions  in  tort  are  given 
precedence  over  mortgages  on  the 
property  of  the  corporation.  Guar- 
dian T.  Co.  V.  Fisher,  200  U.  S.  57 
(1906).  The  North  Carolina  lien  law 
(Battle's  Rev.,  ch.  65)  giving  a  lien 
on  "any  kind  of  property"  for  labor, 
etc.,  was  held  not  to  sustain  a  lien 
on  a  railroad.  A  mortgage  takes  pre- 
cedence although  made  and  recorded 


after  the  contractor's  debts  were  in- 
curred. Tommey  v.  Spartanburg,  etc. 
R.  R.,  7  Fed.  Rep.  429  (1881).  By 
statute  in  North  Carolina  damages  due 
to  injuries  may  have  precedence  over 
the  mortgage.  Finance  Co.  v.  Charles- 
ton, etc.  R.  R.,  61  Fed.  Rep.  369 
(1894).  Priority  of  judgments  for 
torts  under  the  North  Carolina  stat- 
utes. Boston,  etc.  Trust  Co.  v.  Hud- 
son, 68  Fed.  Rep.  758  (1895).  As  to 
the  statutory  provision  in  North  Caro- 
lina giving  a  prior  lien  to  labor 
claims,  etc.,  see  Traders',  etc.  Bank  r. 
Lawrence,  etc.  Co.,  96  N.  C.  298 
(1887).  Coal  is  material  entitled  to 
a  lien  ahead  of  a  mortgage  under  the 
North  Carolina  statute.  Pocahontas, 
etc.  Co.  V.  Henderson,  etc.  Co.,  118 
N.  C.  232    (1896). 

Ohio :  The  Ohio  statute  gives  no  lien 
upon  a  railroad  for  materials  used  in 
its  construction,  and  the  general  lien 
law  gives  no  lien  for  an  electric-light- 
ing apparatus  on  the  ground  of  its 
being  fat  the  erection  of  a  house.  In- 
dustrial, etc.  Co.  V.  Electrical  Supply 
Co.,  58  Fed.  Rep.  732  (1893),  holding 
also  that  where  a  bill  is  filed  to  en- 
force a  statutory  lien  for  the  purpose 
of  enabling  one  of  the  defendants  to 
enjoin  co-defendants  by  a  cross-bill, 
and  the  claim  of  the  complainant  will 
necessarily  result  in  less  than  $2,000, 
the  suit  will  'be  dismissed,  holding 
also  that  the  Ohio  statute  giving  a 
lien  against  railroads  for  labor,  etc., 
does  not  apply  to  a  claim  for  an  elec- 
tric plant  furnished  to  a  hotel.  Under 
the  Ohio  lien  statute  the  contractor  is 
not  liable  to  the  employees  of  the 
subcontractor,  nor  is  the  railroad  com- 
pany liable  to  the  foreman  of  the 
subcontractor  who  furnishes  supplies, 
but  is  liable  under  the  statutory  lien 
for  work  done.  Ferguson  v.  Despo,  8 
Ind.  App.  523  (1893).  See  also,  on 
the  Ohio  lien  law.  Cleveland,  etc.  Ry. 
V.  Knickerbocker  Trust  Co.,  86  Fed. 
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to  the  act,  and  bondholders  taking  their  bonds  subsequently  to  the 

Rep.  73  (1S98);  Massillon,  etc.  Co.  v.  Bridges,  57  Fed.  Rep.  753  (1893). 
V.  Cambria,  etc.  Co.,  59  Ohio  St.  179  In  respect  to  the  Tennessee  statute 
(lg9g)_  giving  a  lien  for  judgments  for  work 

Oregon:  The  Oregon  statute  does  and  labor  done  and  materials  fur- 
not  give  employees  priority  in  regard  nished  in  preference  to  mortgages  or 
to  the  corpus.  Security,  etc.  Co.  v-.  liens,  see  Central  Trust  Co.  v.  Bridges, 
Goble,  etc.  R.  R.,  44  Oreg.  370  (1904).  57  Fed.  Rep.  753  (1893).  The  Ten- 
The  lien  law  of  Oregon  on  "struc-  nessee  statute  against  liens  prior  to 
tures"  applies  to  railroads.  Giant  P.  labor  and  damage  claims  does  not 
Co.  V.  Oregon,  etc.  Ry.,  42  Fed.  Rep.  give  such  claims  a  lien  ahead  of  an 
470  (1890).  Under  the  Oregon  statute  out-and-out  hona  fide  sale  of  the  prop- 
an  attaching  creditor  of  the  contractor  erty.  Chattanooga,  etc.  R.  R.  v. 
takes  precedence  over  a  subcontractor  Evans,  66  Fed.  Rep.  809  (1895).  A 
who  serves  notice  after  the  attach-  laborer  may  obtain  a  statutory  lien 
meat  was  levied.  Coleman  v.  Ore-  in  Tennessee  on  ore  taken  out  after 
gonian  R.  R.,  25  Oreg.  286  (1894).  .the  mortgage  was  executed.    Galloway 

Pennsylvania:  A  contractor's  and  v.  Blue,  etc.  Co.,  37  S.  W.  Rep.  1016 
workman's  lien,  imder  the  Pennsyl-  (Tenn.  1896).  A  mechanic's  lien  on 
vania  statute,  against  subsequent  the  plant  of  a  gas  company  may  be 
mortgages  of  a  railroad,  continues  in-  waived  by  taking  bonds  of  the  com- 
definitely,  irrespective  of  sales,  etc.,  pany  as  collateral  security,  where  the 
of  the  railroad.  It  is  not  merged  in  bonds  recite  that  they  are  a  first  mort- 
a  judgment  obtained  by  the  lienor,  gage.  Bristol,  etc.  Co.  v.  Bristol  Gas, 
Fox  V.  Seal,  22  How.  424  (1874).  In  etc.  Co.,  99  Tenn.  371  (1897).  A  claim 
Pennsylvania  a  railroad  contractor  which  under  the  Tennessee  statute  is 
has  a  lien  by  statute  on  the  property,  prior  to  a  mortgage  may  be  lost  if 
Newcastle,  etc.  Ry.  v.  Simpson,  26  not  presented  under  a  general  cred- 
Fed.  Rep.  133  (1886).  A  mechanic's  iters'  bill  which  has  been  filed.  Hill 
lien  cannot  be  levied  on  property  nee-  v.  Southern  Ry.,  42  S.  W.  Rep.  888 
essary  to  the  operation  of  the  prop-  (Tenn.  1897).  See  also,  in  general, 
erty  of  a  quasi-public  corporation.  Baltimore  T.  &  G.  Co.  v.  Hofstetter, 
Guest  V.  Merion  Water  Co.,  142  Pa.  85  Fed.  Rep.  75  (1898). 
St.  610  (1891).  Texas:  As   to   the    Texas   lien    law 

South  Dakota:  See  Adams  v.  Grand  applicable  to  railroads,  see  St.  Louis, 
Island,  etc.  Ry.,  10  S.  Dak.  239  (1897).  etc.  Ry.  v.  Mathews,  75  Tex.  92 
Section  3111  of  the  Compiled  Laws,  (1889).  A  subcontractor  is  not  a 
Imposing  a  liability  on  stockholders  mechanic,  laborer,  or  operative.  Kra- 
for  labor  claims  in  South  Dakota,  has  kauer  v.  Locke,  6  Tex.  Civ.  App.  446 
been  repealed  by  implication.  Busby  (1894).  A  laborer  for  a  contractor 
V.  Riley,  6  S.  Dak.  401  (1894).  who  furnishes  ties  has  no  lien  under 

Tennessee:  A  subcontractor's  lien  the  Texas  statute.  St.  Louis,  etc.  Ry. 
under  the  Tennessee  statute  is  good  v.  Lyle,  6  Tex.  Civ.  App.  753  (1894). 
only  for  the  amount  due  to  the  con-  Giles  v.  Stanton,  24  S.  W.  Rep.  556, 
tractor,  and  only  after  notice  served  as  to  a  judgment  being  prior  to  a 
upon  the  company.  Central  Trust  Co.  mortgage,  was  reversed  in  86  Tex.  620 
V.  Bridges,  57  Fed.  Rep.  753  (1893).  (1894).  As  to  Texas  statutes  giving 
Where  a  subcontractor's  lien  is  fraud-  judgments  a  priority,  see  Randolph 
ulent  by  reason  of  collusion  between  i\  Farmers'  L.  &  T.  Co.,  91  Tex.  605 
the  contractor  and  the  company,  the  (1898).  Receiver's  certificates  may 
lien  is  not  good.     Central  Trust  Co.    be  subordinate  to  a  statutory  lien  of 
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act  are  bound  by  the  act.*     Liens  created  by  statute  are  subject  to 
prior  mortgages  on  the  property,  unless  the  statute  provides  other- 


wise/ 


A  statute  creating  a  lien  for  laborers'  wages  cannot  make 


a  connecting  railroad  for  traflSc  bal- 
ances due  on  an  interchange  in  busi- 
ness. International,  etc.  R.  R.  v.  Cool- 
idge,  62  S.  W.  Rep.  1097  (Tex.  1901). 
Even  though,  a  receiver  has  been  ap- 
pointed, a  creditor  desiring  a  me- 
chanic's lien  must  file  the  same  as 
required  by  statute.  First  Nat.  Bank 
V.  Ewing,  103  Fed.  Rep.  168  (1900). 

Yermont:  Stationery  and  printing 
are  not  "materials  furnished  to  keep 
a  road  in  repair  and  run  same."  Bell 
V.  St.  Johnsbury,  etc.  R.  R.,  76  Vt.  42 
(1903). 

Virginia:  The  Virginia  statutory 
lien  does  not  protect  mercantile  cred- 
itors nor  the  president  of  the  com- 
pany. The  time  within  which  the  lien 
must  be  filed  is  not  suspended  by  the 
appointment  of  a  receiver,  but  is  sus- 
pended by  a  decree  of  reference  to 
take  an  account  of  debts.  Seventh 
Nat.  Bank  v.  Shenandoah,  etc.  Co.,  35 
Fed.  Rep.  436  (1887).  Medical  ser- 
vices rendered  to  an  employee  are  not 
"supplies"  protected  by  a  statutory 
lien.  Newgass  v.  Atlantic,  etc.  Ry.,  56 
Fed.  Rep.  676  (1893).  Under  the  Vir- 
ginia act,  where  supplies  are  fur- 
nished at  various  times,  the  six 
months  for  filing  the  claim  commence 
after  the  last  instalment  falls  due. 
Newgass  v.  Atlantic,  etc.  Ry.,  56  Fed. 
Rep.  676  (1893).  See  also,  in  general. 
Liberty,  etc.  Co.  v.  Furbush,  etc.  Co., 
80  Fed.  Rep.  631  (1897).  The  Vir- 
ginia statute  giving  employees  a  lien 
ahead  of  mortgages  does  not  apply 
to  mortgages  on  property  purchased 
by  a  corporation.  Furbush,  etc.  Co. 
V  Liberty  Woolen  Mills,  81  Fed.  Rep. 
425  (1896).  As  to  the  mechanic's  lien 
in  Virginia,  see  Frick  Co.  t\  Norfolk, 
etc.  R.  R.,  86  Fed.  Rep.  725   (1898). 

Washington:  Under  the  Washing- 
ton lien  law,  one  who  has  furnished 
materials  for  the  tracks  of  a  street 
railway  cannot  claim   a   lien  on   the 


power-house.  A  person  selling  ma- 
terials to  a  contractor  has  no  lien- 
Pacific,  etc.  Co.  V.  James  St.  Const. 
Co.,  68  Fed.  Rep.  966  (1895). 

West  Virginia:  The  lien  law  in 
West  Virginia  does  not  apply  to  sub- 
contractors. Richardson  r.  Norfolk, 
etc.  Co.,  37  W.  Va.  641  (1893).  Where 
a  contractor  is  prevented  from  com- 
pleting his  contract  by  the  appoint- 
ment of  a  receiver  he  may  claim  a 
statutory  lien  for  work  already  done. 
Wetzel,  etc.  Ry.  v.  Tennis  Bros.  Co., 

145  Fed.  Rep.  458    (1906).    , 

1  Virginia  Development  Co.  v.  Cro- 
zer  Iron  Co.,  90  Va.  126  (1893),  apply- 
ing such  a  statute  to  a  rolling-mill. 
A  statute  requiring  corporations  to 
pay  their  employees  once  a  month, 
and  giving  the  latter  a  lien  prior  to 
all  liens,  excepting  recorded  mort- 
gages, is  unconstitutional  as  being  a 
grant  of  special  privileges  and  as 
denying  the  corporation  the  equal 
protection  of  the  laws,  and  as  depriv- 
ing them  of  their  property  without 
due  process  of  law,  in  that  such  stat- 
ute interferes  with  the  freedom  to 
make  contracts.  Johnson  v.  Goodyear, 
etc.  Co.,  59  Pac.  Rep.  304  (Cal.  1899). 
To  same  effect,  State  f.  Haun,  61  Kan. 

146  (1899),  rev'g  s.  c,  7  Kan.  App. 
509    (1898). 

2  A  mechanic's  lien  is  second  to  a 
prior  mortgage  upon  the  property.  To- 
ledo, etc.  R.  R.  V.  Hamilton,  134  U. 
S.  296  (1890).  An  employee's  lien 
under  the  New  Jersey  statute  does 
not  take  precedence  over  a  prior  mort- 
gage, Hinkle  v.  Camden,  etc.  Co.,  47 
N.  J.  Eq.  333  (1890);  nor  over  other 
liens,  Wright  r.  Wynockie  Iron  Co., 
48  N.  J.  Eq.  29  (1891).  Concerning  a 
lien  filed  after  a  mortgage  is  recorded, 
but  before  subsequently-acquired  prop- 
erty is  actually  acquired  by  the  com- 
pany, and  whether  the  mortgage  or 
lien  prevails,  see  Nelson  v.  Iowa,  etc. 
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such  lien  prior  in  right  to  a  mortgage  existing  when  the  statute 
was  passed.^  But  the  legislature  may  subordinate  future  railroad 
mortgages  to  judgments  for  injuries,  etc.^  A  mechanic's  lien  may 
have  priority  over  mortgage  bonds  previously  authorized,  but  sub- 
sequently issued  to  persons  knowing  of  such  mechanic's  liens.^  A  state 
statute  giving  a  lien  to  a  subcontractor  irrespective  of  payment  which 
the  owner  has  made  to  the  chief  contractor  is  unconstitutional  as  inter- 
fering with  the  right  to  make  contracts.*  A  mechanic's  lien  may 
have  priority  over  receiver's  certificates.^  A  statutory  lien  which  is 
good  against  a  lessee  mining  company  is  not  good  against  a  lessor 
mining  company,  even  though  the  stockholders  are  substantially  the 
same.^  A  lienor  may  pay  off  a  prior  lien  and  succeed  to  the  latter's 
rights.^  If  a  foreclosure  is  going  on,  the  lienor  may  have  his  rights 
determined  in  that  suit.^    A  bondholder  who  buys  prior  liens  on  the 

R.    R.,    8    Am.   Ry.   Rep.    82    (Iowa,  Central  T.  Co.  v.  Charlotte,  etc,  R.  R., 

1875).'  65  Fed.  Rep.  257    (1894). 

1  Williamson  v.  New  Jersey  South-  3  Porch  v.  Agnew  Co.,  61  Atl.  Rep. 
em    R.    R.,    28    N.    J.    Eq.    277,    300  721  (N.  J.  1905). 

(1877);   Coe  v.  New  Jersey  Mid.  Ry.,  4  Jones  v.  Great  Southern,  etc.  Co., 

31    N.   J.   Eq.    105,    128    (1879).     The  79  Fed.  Rep.  477    (1897),  reversed  on 

South  Carolina  statute  that  judgments  another  point  in  177  U.  S.  449. 

for  personal   injuries  shall  have  pri-  5  Gordon  v.  Newman,  62  Fed.  Rep. 

ority  over  mortgage  bonds  cannot  ap-  686    (1894). 

ply  to  mortgages   existing  when  the  6  United   Mines  Co.  v.   Hatcher,   79 

statute  was   passed.     Phinizy   v.   Au-  Fed.  Rep.  517    (1897),  rev'g  Hatcher 

gusta,    etc.   R.   R.,   63   Fed.   Rep.    922  v.  United  Leasing  Co.,   75   Fed.   Rep. 

(1894).  368    (1896).     See  §  663,  supra. 

2  East  Tennessee,  etc.  Ry.  v.  Frazier,  7  A  subsequent  lienee  may  pay  off 
139  U.  S.  288  (1891).  A  statute  giv-  a  prior  lien  and  will  be  entitled  to 
ing  to  creditor  citizens  of  the  state  subrogation.  Chicago,  etc.  Land  Co. 
a  lien   on  personal   property   of  rail-  v.  Peck,  112  111.  408   (1885). 

road  companies  thereafter  organized  s  Where  a  person  is  entitled  to  a 
to  the  extent  of  $100  ahead  of  all  statutory  lien  he  may  present  it  by 
mortgages  is  constitutional.  At  any  petition  in  the  foreclosure  suit  with- 
rate,  neither  the  company  nor  its  out  complying  with  statutory  requi- 
receiver  can  contest  the  validity  of  sites.  If  such  liens  exist  in  one  state, 
the  statute.  Brown  v.  Ohio  Valley  claimants  in  other  states  having  no 
Ry.,  79  Fed.  Rep.  176  (1897).  A  stat-  lien  law  may  present  their  claims  and 
ute  making  judgments  a  lien  prior  be  entitled  to  a  similar  lien.  Blair  v. 
to  mortgages  is  constitutional.  Gil-  St.  Louis,  etc.  R.  R.,  19  Fed.  Rep.  861 
Christ  V.  Helena,  etc.  R.  R.,  58  Fed.  (1884).  A  person  claiming  a  lien 
Rep.  708  (1893).  A  judgment  for  prior  to  a  mortgage  that  is  being  fore- 
personal  injuries,  which  by  statute  closed  in  the  federal  court  may  file 
precedes  all  mortgages,  precedes  such,  a  bill  in  that  court  to  establish  his 
although  the  road  is  operated  by  a  rights,  even  though  neither  the  com- 
lessee  and  the  injury  occurred  in  an-  plainant  nor  defendant  is  a  resident 
other  state,  there  being  no  statute  of  that  district,  and  even  though  citi- 
releasing    the    lessor    from    liability,  zens  of  the  same  state  appear  as  com- 
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property  docs  so  for  the  bciicfit  of  other  Loiidlioldcrs,  who,  "within  a 
reasouablo  time  after  they  know  of  such  purchase,  oficr  to  contribute 
such  part  of  the  sum  paid  by  him  as  the  par  value  of  the  bonds  held 
by  the  contributing  bondholder  bears  towards  all  the  bonds.^ 

Even  though  by  statute  a  contractor  has  a  lien,  yet  a  foreclosuro 
thereof,  without  bringing  in  as  a  party  defendant  a  subsequent 
mortgagee,  does  not  alfect  the  rights  of  such  mortgagee.^  Where 
a  mechanic's  lien  is  foreclosed  without  joining  a  subsequent  mort- 
gagee, and  in  a  subsequent  litigation  the  question  of  priority  be- 
tween the  mechanic's  lien  and  the  mortgage  arises,  the  court  is 
free  to  adjudge  priority  to  the  mortgage.'*  The  mortgagee  may 
redeem  from  a  sale  under  a  lien  where  the  statutes  of  the  state  pro- 
vide for  such  redemption.* 


plainants  and  defendants.  McBee  v. 
Marietta,  etc.  Ry.,  48  Fed.  Rep.  243 
(1891).  The  trustee  of  the  mortgage 
need  not  be  joined  in  a  lienholder's 
suit,  where  all  the  bondholders  are 
before  the  court  and  the  lien  of  the 
trust  deed  is  not  affected,  and  to  join 
the  trustee  would  oust  jurisdiction. 
Holly  Mfg.  Co.  V.  New  Chester,  etc. 
Co.,  48  Fed.  Rep.  879  (1891).  A  con- 
tractor's lien,  prior  in  right  and  time 
to  the  issuing  and  recording  of  a 
mortgage,  is  not  cut  off  by  the  fore- 
closure of  the  mortgage,  unless  the 
holder  of  the  lien  is  made  a  party 
to  the  foreclosure  suit.  Pittsburgh, 
etc.  Ry.  V.  Marshall,  85  Pa.  St.  187 
(1877).  Pending  suit  the  parties  may 
agree  that,  if  the  lien  which  a  party 
claims  is  sustained,  the  same  shall 
be  paid  from  the  proceeds  of  the  sale. 
Vilas  V.  Page,  106  N.  Y.  439  (1887). 
Where  the  receiver  is  authorized  by 
the  court  to  settle  or  purchase  an  out- 
standing lien  on  a  part  of  the  road, 
and  he  agrees  that  the  lien  shall  be 
paid  from  the  proceeds  arising  from 
the  sale  of  that  part,  and  the  fore- 
closure sale  is  made,  not  in  parts,  but 
as  a  whole,  the  court  should  order  a 
resale  unless  the  lien  is  paid.  Farm- 
ers', etc.  T.  Co.  V.  Newman,  127  U.  S. 
649  (1888).  The  purchaser  at  a  fore- 
closure sale  subject  to  such  liens  as 
shall  thereafter  be  decided  cannot  con- 
test such  liens  after  they  have  been 


decided.  Swann  v.  Wright,  110  U.  S. 
590  (1884).  A  lien  is  to  be  satisfied 
by  a  sale  of  the  property  in  parcels 
in  the  inverse  order  of  their  aliena- 
tion by  the  debtor.  Savings  Bank  v. 
Creswell,  100  U.  S.  630   (1879). 

1  Booker  v.  Crocker,  132  Fed,  Rep. 
7    (1904). 

2  Fidelity,  etc.  Co.  v.  Schenley,  etc 
Ry.,  189  Pa.  St.  363    (1899). 

3  National,  etc.  v.  Oconto,  etc.  Co., 
183  U.  S.  216  (1902).  Bona  fide  pur- 
chasers of  first-mortgage  bonds  issued 
by  a  reorganized  company,  which  took 
the  property  after  a  foreclosure  sale, 
are  protected  against  a  prior  lien 
which  the  court  in  the  foreclosure 
suit  held  to  be  valid,  where  the  holder 
of  such  lien  was  the  purchaser  at 
foreclosure  sale  and  conveyed  the 
property  to  the  new  company  in  pay- 
ment of  the  mortgage  bonds  and  had 
diverted  a  part  of  the  bonds  from 
their  proper  purposes.  Venner  r. 
Farmers'  L.  &  T.  Co.,  90  Fed.  Rep, 
348    (1898), 

4  Where  a  judgment  creditor,  hav- 
ing a  lien  by  the  Indiana  statutes, 
sells  the  property  by  foreclosure  at 
a  price  less  than  his  judgment,  an- 
other lien-holder  may  redeem  by  pay- 
ing the  price  realized  at  such  sale. 
Redemption  by  the  judgment  debtor 
would  restore  the  lien  for  the  unpaid 
balance  of  the  judgment,  but  the  rule 
as  to  redemption  by  other  lieu-holders 
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Where  a  lien  exists  on  such  part  of  a  raih^oad  as  is  in  Ohio  and 
not  on  a  part  in  Indiana,  and  the  road  is  sold  as  a  whole  without 
prejudice  to  such  lien-holder's  rights,  the  purchaser  must  pay  such 
lien,  or  a  resale  of  such  part  of  the  road  as  is  in  Ohio  will  be  or- 
dered.^ 

Judgments  by  statutory  enactments  may  be  and  often  are  made 
liens  upon  property.^     Where  a  railroad  is  regnilarly  sold  under  a 


is  different.  Porter  v.  Pittsburg  Steel 
Co.,  122  U.  S.  267  (1887).  Cf.  §850, 
supra.  In  Farmers'  L,  &  T.  Co.  v. 
Forest  Park,  etc.  R.  R.,  65  Fed.  Rep. 
882  (1895),  a  mortgagee  who  bad  not 
been  made  a  party  defendant  in  the 
foreclosure  of  mechanics'  liens  at- 
tempted to  foreclose  its  mortgage  and 
claim  that  the  mechanic's  lien  fore- 
closure sale  was  subject  to  the  mort- 
gage. The  mortgage  was  illegal  when 
issued,  becausie  it  exceeded  the  amount 
of  the  capital  stock,  in  violation  of 
the  statute.  Resolutions  to  increase 
the  capital  stock  had  been  passed,  but 
the  papers  had  not  been  filed,  nor  the 
statutory  fees  to  the  state  paid,  until 
after  the  foreclosure  of  the  mechanics' 
liens.  The  company  had  received 
nothing  from  the  bonds.  The  pur- 
chasers at  the  first  foreclosure  sale 
had  expended  large  sums  of  money. 
Speculators  who  long  afterwards 
bought  the  bonds  with  knowledge  of 
the  facts  bought  the  bonds  for  a  small 
sum  in  order  to  bring  this  suit.  The 
suit  failed. 

1  Compton  V.  Jesup,  167  U.  S.  1 
(1897). 

2  Where  a  judgment  creditor  claims 
that  his  judgment  is  prior  in  right  to 
a  mortgage,  the  mortgagee  may  con- 
test the  validity  of  such  judgment,  he 
not  having  been  a  party  to  the  suit 
leading  to  the  judgment.  Central 
Trust  Co.  V.  Hennen,  90  Fed.  Rep.  593 
(1898).  A  statute  giving  priority  to 
certain  judgments  for  damages  does 
not  apply  to  judgments  obtained 
against  a  lessee  of  a  railroad.  Fidel- 
ity, etc.  Co.  V.  Norfolk,  etc.  R.  R.,  90 
Fed.  Rep.  175  (1898).  A  statute  giv- 
ing   a    preference    to    judgments    as 


against  the  property  of  a  judgment 
debtor  does  not  give  preference  over 
a  mortgage  given  by  a  lessor  where 
the  judgment  was  against  the  lessee. 
Hampton  v.  Norfolk,  etc.  Ry.,  127  Fed. 
Rep.  662  (1904).  In  California  a  judg- 
ment lien  which  is  good  for  only  two 
years  unless  an  execution  is  levied 
within  that  time  is  lost,  even  though 
receivers  are  in  charge,  if  during  the 
two  years  the  judgment  lienors  do 
not  apply  to  the  court  for  leave  to 
levy  such  execution.  Savings,  etc. 
Co.  V.  Bear,  etc.  Co.,  89  Fed.  Rep.  32 
(1898).  In  North  Carolina,  by  stat- 
ute, a  judgment  for  a  tort  has  priority 
over  a  mortgage.  Wilmington,  etc. 
Co.  V.  Burnett,  123  N.  C.  210  (1898). 
The  Ohio  statute  that  mortgages  by 
railroads  shall  be  subject  to  judg- 
ments for  labor  or  materials  or  dam- 
ages, etc.,  applies  to  a  mortgage  on 
a  railroad  in  the  state  owned  by  a 
foreign  corporation.  King  v.  Thomp- 
son, 110  Fed.  Rep.  319  (1901).  A 
state  statute  giving  a  judgment  for 
a  tort  a  priority  over  a  mortgage  ap- 
plies only  to  property  in  the  state. 
Fidelity,  etc.  Co.  v.  Norfolk,  etc.  R. 
R.,  114  Fed.  Rep.  389  (1902) ;  aff'd,  127 
Fed.  Rep.  662.  Where  a  street  rail- 
road has  been  sold  out  under  a  dam- 
age claim,  which  by  statute  has  pri- 
ority over  a  mortgage,  and  a  state 
receiver  is  in  charge,  the  mortgagee 
cannot  have  a  receiver  appointed  by 
the  federal  court  in  an  action  to  fore- 
close. Lancaster  v.  Asheville  St.  Ry., 
90  Fed.  Rep.  129  (1898).  Even  though 
the  entire  amount  of  bonds  provided 
for  by  the  mortgage  is  never  issued, 
yet  the  holders  of  the  bonds  which 
are  issued  are  entitled  to  payment  in 
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judgment  which  by  statute  is  a  lien,  a  mortgage  executed  subse- 
quent to  the  obtaining  of  such  judgment  is  wiped  out  by  such  sale, 
and,  in  addition  to  this,  where  the  mortgagee  waits  thirty-one  years 
before  commencing  suit,  the  suit  will  be  dismissed.^  A  judgment 
recovered  after  the  appointment  of  a  receiver  is  not  a  lien  upon  the 
property.-  Judgment  creditors  having  a  lien  by  statute  are  not 
necessary  parties  to  a  foreclosure  suit,  but  if  they  are  not  joined  their 
lien  continues  upon  the  equity  of  redemption.^ 


full  before  anything  is  paid  to  judg- 
ment creditors  and  other  creditors. 
East  Tennessee,  etc.  Co.  v.  London, 
etc.  Co.,  60  S.  W.  Rep.  502  (Tenn. 
1900).  Where  a  mortgage  is  con- 
nected with  a  lease  of  property  in 
such  a  manner  as  to  obligate  the 
lessee  to  apply  the  income  to  the  in- 
terest and  a  sinking  fund,  but  a  fore- 
closure takes  place,  the  lessee  cannot 
stop  the  foreclosure,  even  though  the 
lessee  owns  all  the  bonds,  inasmuch 
as  the  stockholders  of  the  mortgagor 
company  have  an  interest  in  the  suit. 
A  stockholder  will  not  be  allowed  to 
intervene  so  long  as  the  trustee  con- 
tinues to  prosecute  the  suit.  Phillips 
r.  Southern,  etc.  R.  R.,  60  S.  W.  Rep. 
941  (Ky.  1901).  A  judgment  creditor 
of  a  railroad  in  a  receiver's  hands 
on  a  foreclosure  suit  will  be  allowed 
to  intervene  and  file  his  claim  of  a 
lien,  although  technically  his  time 
to  do  so  has  passed.  Central  T.  Co. 
r.  Wabash,  etc.  Ry.,  27  Fed.  Rep.  175 
(1886).  Where  judgments  are  liens, 
the  older  judgment  creditor  may  by 
bill  in  equity  have  the  railroad  sold 
without  making  the  junior  judgment 
creditor  a  party.  The  latter's  right 
is  to  redeem.  Howard  v.  Railway  Co., 
101  U.  S.  837  (1879).  It  seems  that 
a  docketed  judgment  in  Georgia  has 
a  lien  prior  to  a  previous  mortgage. 
Gunn  V.  Plant,  94  U.  S.  664  (1876). 
A  judgment  creditor  claiming  a  prior 
lien  need  not  file  a  cross-bill,  but  may 
set  up  his  facts  by  answer.  Chicago, 
etc.  Land  Co.  v.  Peck,  112  111.  408 
(1885).  Under  the  reorganization 
statutes  of  Ohio,  a  judgment  lien  may 
take  precedence  of  a  prior  mortgage 


of  the  reorganized  company.  Farm- 
ers', etc.  Co.  V.  Cincinnati,  etc.  R.  R., 
5  Ry.  &  Corp.  L.  J.  380  (Cin.  Sup.  Ct. 
1889).  A  sale  by  decree  of  a  court 
of  equity  under  a  judgment  lien 
created  by  statute  in  Wisconsin  passes 
title.  Railroad  Co.  v.  James,  6  Wall. 
750  (1867).  Where  judgments  are 
liens,  the  one  prior  in  time  is  prior 
in  right.  When  enforced  in  equity 
without  making  the  latter  a  party, 
the  latter  judgment  creditor  may  re- 
deem. An  execution  sale  on  the  sec- 
ond judgment  gave  no  priority  over 
the  first  judgment.  Howard  v.  Mil- 
waukee, etc.  Ry.,  7  Biss.  73  (1875); 
s.  c,  12  Fed.  Cas.  645.  A  judgment, 
as  a  lien,  becomes  such  only  when 
judgment  is  obtained  before  foreclos- 
ure. Burlington,  etc.  R.  R.  v.  Verry, 
48  Iowa,  458  (1878) ;  White  v.  Keokuk, 
etc.  R.  R.,  52  Iowa,  97  (1879). 

1  Gunnison  v.  Chicago,  etc.  Ry.,  117 
Fed.  Rep.  629  (1902);  aff'd,  130  Fed. 
Rep.  259,  being  the  same  transaction 
as  was  involved  in  James  v.  Railroad' 
Co.,  6  Wall.  752  (1867).  Such  a  sale 
under  a  judgment  carries  the  fran- 
chise as  well  as  the  property. 

2  Mercantile  Trust  Co.  v.  Southern, 
etc.  Co.,  86  Fed.  Rep.  711  (1898).  A 
judgment  obtained  after  a  receiver  is 
appointed  is  not  a  lien  upon  the  real 
estate.  Savings  &  T.  Co.  etc.  r.  Bear 
Valley,  etc.  Co.,  93  Fed.  Rep.  339 
(1899). 

3  Sioux,  etc.  Co.  i:  Trust  Co.,  82  Fed. 
Rep.  124  (1897);  affd.  173  U.  S.  99 
(1899).  See  also  §844,  supra.  Cred- 
itors preferred  by  statute  may  not  be 
shut  out  by  reason  of  a  foreclosure 
suit  of  which  they  had  no  legal  no- 
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Questions  relative  to  a  conflict  of  jurisdiction  between  the  state 
and  federal  courts  are  considered  elsewhere.^ 

§  860.  Claims  by  contract  and  contractors — Contractor's  lien  by 
contract  or  possession  —  Fixtures  —  Taxes  —  Advances  made  to 
keep  the  company  ajioat — Damages  to  persons  and  property  — 
General  debts  existing  when  foreclosure  is  commenced— How  far 
the  mortgage  is  affected  as  to  its  priority. — A\Tien  foreclosure  of  a 
railroad  mortgage  is  commenced,  the  unsecured  creditors  seek  at 
once  by  every  means  to  obtain  payment  in  preference  to  the  mort- 
gage bondholders,  inasmuch  as  the  property  is  generally  insufficient 
to  pay  the  latter,  and  the  former  get  nothing.  Hence  the  books  are 
full  of  cases  where  the  general  creditors  have  sought  to  obtain  pay- 
ment.    They  have  almost  unifoniily  failed. 

An  unkno^vn  or  unrecorded  lien  or  equity  in  the  property  is  cut 
off  by  the  mortgage,  the  same  as  by  a  deed.^ 

Fixtures,  being  a  part  of  the  real  estate,  are  of  course  subject  to 
the  mortgage.  But  there  has  been  a  vast  amount  of  litigation  to  de- 
termine what  are  and  what  are  not  fixtures  or  accessions  to  the 
real  estate.  Machinery  which  is  firmly  attached  to  the  building 
and  is  necessary  to  its  character  and  use  as  a  factory  is  a  fixture, 
but  portable  articles  or  machines  not  so  attached,  or  belting  or 
shafting,  which  may  be  removed  without  disturbing  the  building, 
are  not  fixtures.^ 


tice.  Bell  v.  St.  Johnsbury,  etc.  R. 
R.,  76  Vt.  42  (1903).  Where  a  judg- 
ment against  a  railroad  is  obtained 
in  1857  creating  a  lien  thereon,  and 
subsequently  a  mortgage  is  executed, 
which  is  subsequently  foreclosed,  and 
thereafter  the  property  is  again  sold 
on  execution  based  on  the  judgment, 
and  the  purchaser  at  the  latter  sale 
enters  into  possession  and  keeps  pos- 
session for  upwards  of  thirty  years, 
the  ten  years'  statute  of  limitations 
applies  to  the  title  acquired  on  the 
foreclosure  sale.  Gunnison  v.  Chicago, 
etc.  Ry.,  130  Fed.  Rep.  259   (1904). 

1  See  §  839,  supra. 

2  The  trustees  and  bondholders 
without  notice  are  'bona  fide  purchas- 
ers to  the  extent  of  cutting  off  a  claim 
against  the  mortgagor  by  a  vendor, 
that  the  latter,  in  conveying  to  the 
mortgagor,  made  a  mistake  as  to 
boundaries.    Western,  etc.  Co.  v.  Pey- 


tona,  etc.  Coal  Co.,  8  W.  Va.  406,  441 
(1875). 

3  7n  re  Welch,  108  Fed.  Rep.  367 
(1901).  Electric  lighting  apparatus 
attached  to  property  that  has  already 
been  mortgaged  does  not  become  a 
part  of  the  realty.  New  York,  etc. 
Co.  V.  Allison,  107  Fed.  Rep.  179 
(1901).  Where  the  owner  of  a  ma- 
jority of  the  stock  of  a  corporation 
affixes  chairs,  curtains,  etc.,  in  an 
opera  house  owned  by  the  corporation, 
they  become  fixtures  and  pass  on  an 
execution  sale  of  the  opera  house, 
even  though  he  affixed  them  without 
obligation  or  pay,  but  solely  for  his 
own  benefit  as  a  stockholder.  Murray 
V.  Bender,  125  Fed.  Rep.  705  (1903). 
If  the  mortgage  debt  is  fully  paid, 
chattel  improvements  added  by  a  pur- 
chaser of  the  equity  of  redemption 
may  be  removed  by  such  purchaser, 
and  will  not  go  to  the  purchaser  at 
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Railroad  rails  and  ties  may  or  may  not  be  additions  to  the  real 
estate,  according  to  the  circumstances  of  the  casc.^ 


foreclosure  sale.  Georgetown  Water  its  own  convenience,  and  not  In  lieu 
Co.  /'.  Fidelity,  etc.  Co.,  117  Ky.  325  of  other  equipment,  the  mortgagee  of 
(1904).  Machinery  and  appliances  the  lessor  cannot  claim  a  lien  on  such 
annexed  to  a  building  as  a  part  of  wire.  Kansas,  etc.  Co.  v.  Electric  Ry. 
the  means  to  carry  on  its  business  etc.  Co.,  116  Fed.  Rep.  904  (1902).  A 
may  be  fixtures,  as  between  the  mort-  mortgage  on  real  estate  and  personal 
gagor  and  mortgagee,  even  though  property  covers  the  latter  if  recorded 
they  may  be  severed  without  injury  in  the  real-estate  record,  especially 
and  used  elsewhere,  and  the  building  where  the  personal  property  consists 
devoted  to  a  different  use.  Knicker-  of  machinery  and  it  was  the  intent 
bocker  T.  Co.  v.  Penn,  etc.  Co.,  66  N.  that  it  should  become  a  part  of  the 
J.  Eq.  305  (1904).  A  dynamo  which  real  estate.  In  re  Goldville,  etc.  Co., 
is  screwed  to  timbers  spiked  to  the  118  Fed.  Rep.  892  (1902);  aff'd,  122 
floor,  although  it  is  sufficiently  heavy    Fed.  Rep.  569. 

not  to  require  such  fastening,  becomes       i  Even  though  a   railroad   acquires 
a   fixture,   and   the   mortgagee   has  a    its   right  of   way   from  a   mortgagor 
claim  on  it  prior  to  that  of  the  vendor    and  the  mortgage  is  afterwards  fore- 
who  delivered  it  on  a  contract  where-    closed,  yet  the  purchaser  at  such  fore- 
by  rent  was  to  be  paid  and  such  rent    closure  sale  does  not  acquire  title  to 
was  to  apply  on  the  purchase  price,    the   rails,    ties,    fish-plates,    etc.,   con- 
Gunderson  v.  Swarthout,  104  Wis.  186    stituting  a  railroad.     Skinner  v.  Ft. 
(1899).     As  to  whether  machines  be-    Wayne,  etc.  R.  R.,  99  Fed.  Rep.  465 
come  a  part  of  the  real  estate  subject    (1900).    Where,  in  a  foreclosure  suit 
to    a     mortgage    depends    on     three    and  sale,  the  court  has  included  rails 
things:      (1)     Actual    annexation    of    and  ties  laid  by  the  railroad  on  the 
some    kind;     (2)    application    to    the    land  of  another  person,  and   has  re- 
uses to  which  the  real  estate  has  been    tained  jurisdiction  of  the  case  to  ad- 
applied;    (3)  annexation  with  the  in-    judicate  adverse  claims,  the  owner  of 
tent  that  they  should  become  a  per-    such  land   cannot  commence  suit   in 
manent    accession    to    real.      Hence,    a  state  court  to  recover  damages  for 
even  though  machinery  for  the  manu-    the   removal   of  such   rails  and   ties, 
facture  of  cordage  is  fastened  to  the    The    federal    court   will    enjoin    such 
floors   by   adjustable   attachments,   in    suit  in   the  state  court.     Mercantile, 
order    to   hold   them    in    their   place,    etc.  Co.  v.  Roanoke,  etc.  Ry.,  109  Fed. 
yet  if  they  can  be  removed  without    Rep.  3    (1901).     In  Pierce  r.  Emery, 
injury  to  the  machines  or  to  the  build-    32  N.  H.  484    (1856),- the  court  held 
ing  they  are  personal  property  and  do    that    subsequentlj-^acquired     personal 
not  come  under  the  real-estate  mort-    property,   such   as   railroad   iron,   be- 
gage.     Knickerbocker  T.  Co.  v.  Penn.    came  subject  to  the  mortgage  as  an 
etc.  Co.,  62  N.  J.  Eq.  624   (1901).     Al-    accession,  even  though  there  was  no 
though  a   mortgage   does   not   by   its    clause  covering  such  subsequently-ac- 
terms    cover    property    subsequently    quired    personalty.     A   mortgage   not 
acquired,  yet  it  covers  subsequent  im-    purporting  to  cover  after-acquired  ma- 
provements,  extensions,  additions,  etc.,    terials,  except  as  they  became  a  part 
these  being  considered  by   the   court    of  the  road,  does  not  cover   railroad 
as    fixtures    added    to    the    property,    chairs  not  yet  attached  to  the  road, 
Wood   V.  Whelen,  93   111.   153    (1879).    but  a  subsequent   mortgage  may   be 
Where  the  lessee  of  a  street  railway    the  first   lien  on   them,   even   though 
places  upon  the  poles  a  feed  wire  for    such  second  mortgage  refers  to  and 
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Bj  statute  taxes  are  generally  a  lien  ahead  of  all  other  liens,  ex- 
cept judicial  costs.^ 


affirms  the  first  mortgage,  in  terms 
broader  than  the  first  mortgage  and 
broad  enough  to  cover  the  materials. 
Farmers'  L.  &  T.  Co.  v.  Bank  of  Ra- 
cine, 15  Wis.  424  (1862).  Rails  which 
have  been  laid  are  covered  by  the 
mortgage  as  a  part  of  the  realty.  U. 
S.  t\  N-ew  Orleans  R.  R.,  12  Wall.  362 
(1870),  unless  there  is  some  equity  to 
the  contrary.  In  Massachusetts  the 
rails  and  ties  of  a  street  railway  are 
personal  property,  because  a  street 
railway  does  not  own  the  right  of 
way  in  the  manner  that  a  steam  rail- 
road owns  its  right  of  way.  Hence 
a  contractor  who  by  his  contract  re- 
tains title  until  he  is  paid  may  until  so 
paid  claim  title,  even  as  against  a  bona 
fide  mortgagee  of  the  street  railway, 
and  may  sue  for  conversion  if  posses- 
sion is  refused.  Lorain,  etc.  Co.  v.  Nor- 
folk, etc.  Ry.,  187  Mass.  500  (1905). 
1  Taxes  are  prior  in  right  to  all 
claims  except  judicial  costs.  Where 
a  sale  is  made  free  from  all  claims, 
past-due  taxes  must  be  paid  out  of 
the  earnings  of  the  receiver  or  out  of 
the  proceeds  of  the  sale.  First  Nat. 
Bank  v.  Ewing,  103  Fed.  Rep.  168 
(1900).  The  legality  of  a  tax  sale, 
after  the  execution  of  a  mortgage, 
may  be  contested  in  the  foreclosure 
of  the  mortgage.  Appleton,  etc.  Co. 
r.  Central  Trust  Co.  etc.,  93  Fed.  Rep. 
286  (1899).  The  holder  of  a  tax 
lien  on  lands  owned  by  a  corporation 
may  enforce  his  lien  even  though  the 
corporation  passes  into  the  hands  of 
a  receiver,  and  he  need  not  present 
his  claim  to  the  receiver.  Rice  v. 
Jerome,  97  Fed.  Rep.  719  (1899).  A 
person  paying  taxes  on  mortgaged 
property  at  the  request  of  the  mort- 
gagor may  have  a  lien  prior  to  the 
mortgage.  Farmers'  L.  &  T.  Co.  v. 
Stuttgart  &  A.  R.  R.,  92  Fed.  Rep.  246 
(1899).  The  lien  of  the  state  for 
taxes  is  ahead  of  all  other  liens,  ex- 
cept  those    for   judicial    costs.      The 


court  will  not  allow  a  sale  of  parts 
of  the  property  for  taxes,  but  will 
see  to  it  that  on  the  final  distribution 
the  taxes  are  paid  first.  Georgia  v. 
Atlantic,  etc,  R.  R.,  3  Woods,  434 
(1879);  s.  c,  10  Fed.  Cas.  243.  The 
New  Jersey  statute  giving  state  taxes 
a  preference  in  winding  up  an  in- 
solvent New  Jei"sey  corporation  will 
not  be  enforced  in  North  Carolina,  in 
reference  to  a  New  Jersey  corpora- 
tion. Holshouser  Co.  v.  Gold  Hill,  etc. 
Co.,  138  N.  C.  248  (1905).  A  Massa- 
chusetts franchise  tax  is  not  a  claim 
preferred  to  a  mortgage.  Loring  v. 
American,  etc.  Co.,  138  Fed.  Rep.  600 
(1905).  Taxes  paid  during  the  year 
will  be  apportioned  among  two  sets 
of  creditors,  where  one  set  was  en- 
titled to  the  income  for  a  part  of  the 
year  only.  Atlantic  T.  Co.  t'.  Dana, 
128  Fed.  Rep.  209  (1903).  Bondhold- 
ers are  not  bound  by  a  decision 
against  the  corporation  relative  to  tax- 
ation, the  bonds  having  been  issued 
before  the  decision,  and  no  one  repre- 
senting them  being  a  party  to  the  suit. 
Wicomic,  etc.  v.  Bancroft,  135  Fed.  Rep. 
977  (1905);  rev'd  on  another  ground 
in  203  U.  S.  112.  Persons  advancing 
money  to  keep  a  street  railway  in 
operation,  and  for  taxes,  after  it  has 
become  insolvent,  have  no  preference 
over  the  mortgage,  the  trustee  not 
having  taken  possession,  and  there 
having  been  no  diversion  of  income 
to  the  bondholders,  but  money  so  ad- 
vanced at  the  request  of  the  trustee 
after  the  trustee  takes  possession 
may  have  priority  over  the  mortgage. 
Mersick  v.  Hartford,  etc.  Co.,  76  Conn. 
11  (1903).  The  state  holding  a  policy 
of  insurance  of  an  insolvent  insurance 
company  has  no  preference  over  other 
creditors.  State  v.  Williams,  101  Md. 
529  (1905).  The  New  Jersey  yearly 
license  fee  or  tax  of  one-tenth  of  one 
per  cent,  of  the  capital  stock  of  cor- 
porations is  a  preferred   claim   even 
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Property  in  tlie  receiver's  hands  cannat  be  sold  for  taxes  except 

with  the  consent  of  the  court.^  Whc^ro  a  receiver  is  in  charge  of 
railroad  property  the  court  may  enjoin  the  collection  of  taxes.^ 

But  a  tax  upon  personal  property  of  a  corporation  in  the  hands 

of  a  receiver  is  not  usually  a  lien  ahead  of  other  claims,  unless  the 

statute  expressly  makes  it  a  lien.^  Such  also  is  the  rule  as  to  pav- 

though  the  corporation  is  in  tha  even  though  it  is  in  the  hands  of  re- 
hands  of  a  receiver  at  the  time  when  ceivers.  Stevens  v.  New  York,  etc.  R. 
the  tax  accrues.  Duryea  r.  American,  R.,  13  Blatchf.  104  (1875);  s.  c,  23 
etc.  Co.,  133  Fed.  Rep.  329  (1904).  Fed.  Cas.  21.  A  receiver  of  an  insolv- 
The  court  will  order  the  receiver  to  ent  bank  is  not  liable  for  taxes  as- 
pay  the  taxes  upon  the  property  in  sessed  on  its  capital  stock  before  in- 
the  receiver's  hands.  Central  T.  Co.  solvency.  Hewitt  v.  Traders'  Bank, 
V.  New  York,  etc.  R.  R.,  110  N.  Y.  250  18  Wash.  326  (1897).  Where  taxes 
(1888);  State  v.  Railroad  Com'rs,  41  are  two  years  overdue,  the  court 
N.  J.  L.  235  (1879);  Walters  v.  West-  should  direct  the  receiver,  if  there  is 
ern,  etc.  R.  R.,  68  Fed.  Rep.  1002  no  other  means  of  paying  them,  to  sell 
(1895).  Property  in  the  hands  of  a  sufficient  of  the  property  to  pay  them, 
receiver  of  a  federal  court  cannot  be  Dysart  v.  Brown,  100  Ga.  1  (1896). 
reached  by  proceedings  for  the  collec-  3  Wise  v.  Wise  Co.,  153  N.  Y.  507 
tion  of  state  taxes,  without  the  con-  (1897).  A  receiver  of  an  insolvent 
sent  of  such  court.  Oakes  v.  Myers,  corporation  should  not  pay  city  taxes 
68  Fed.  Rep.  807  (1895).  Poor  rates  assessed  after  the  commencement  of 
and  district  rates  do  not  have  pre-  the  suit,  inasmuch  as  the  status  of 
cedence  over  debentures  after  a  re-  all  claims  is  fixed  at  that  date.  In  re 
ceiver  is  appointed.  Richards  v.  Over-  United,  etc.  Co.,  22  R.  I.  108  (1900). 
seers,  [1896]  2  Ch.  212.  Taxes  are  A  receiver  of  an  insolvent  bank  is  not 
entitled  to  priority,  but  the  tax  col-  liable  for  taxes  assessed  on  its  capi- 
lector  must  apply  to  the  court  instead  tal  stock  before  insolvency.  Hewitt  v. 
of  levying  on  the  property.  Ledoux  Traders'  Bank,  18  Wash.  326  (1897). 
r.  La  Bee,  83  Fed.  Rep.  761   (1897).  Even  though  a  mortgage  deed  of  trust 

1  Virginia,  etc.  Co.  v.  Bristol  Land  covers  the  personal  property  as  well 
Co.,  88  Fed.  Rep.  134  (1898).  Land  as  the  real  estate,  yet  taxes  subse- 
may  be  sold  for  taxes  due  the  state,  quently  assessed  on  the  personal  prop- 
even  though  a  receiver  has  been  or-  erty  are  a  lien  prior  to  the  mortgage 
dered  to  take  possession  of  it.  Met-  where  the  statute  expressly  makes 
calfe  t;.  Commonwealth,  etc.  Co.'s  Re-  such  taxes  a  lien.  State  of  Minnesota 
ceiver,  68  S.  W.  Rep.  1100  (Ky.  1902).  r.  Central  Trust  Co.  etc.,  94  Fed.  Rep. 

2  Clark  V.  McGhee,  87  Fed.  Rep.  789  244  (1899).  A  franchise  tax  levied 
(1898).  Where  a  receiver  appointed  after  a  corporation  passes  into  the 
by  a  federal  court  is  in  possession  of  hands  of  a  receiver  does  not  particl- 
the  property,  even  a  tax  collector  can-  pate  in  the  assets  unless  all  creditors 
not  levy  upon  the  property  under  are  paid.  Crews  v.  U.  S.  etc.  Co.,  57 
state  process.  The  tax  collector  must  N.  J.  Eq.  357  (1899).  But  In  In  re 
apply  to  the  federal  court.  Re  Tyler,  United  States,  etc.  Co.,  60  N.  J.  Eq. 
149  U.  S.  164  (1893).  Lands  in  the  514  (1899),  the  court  held  that  in 
hands  of  a  federal  receiver  cannot  be  New  Jersey  the  annual  tax  on  a  cor- 
sold  for  taxes.  Burleigh  r.  Chehalis  poration  must  be  paid  by  the  receiver, 
County,  75  Fed.  Rep.  873  (1S9G).  Tax  even  though  it  was  imposed  after  the 
collectors  may  levy  on  the  property,  receiver  was  appointed.     A  franchise 
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ing  assessments  and  bonds  to  cities  wliere  tlie  statutes  are  silent  as 
to  their  being  a  prior  lien.^ 

The  contractor  who  constructs  the  road  has  no  lien  on  the  road. 
The  fact  that  he  has  possession  does  not  give  him  a  lien.  The  stat- 
utes may  give  him  a  lien,  as  sho^vn.  above.  Or  the  company  itself 
may  by  contract  give  him  a  lien,  and  so  long  as  he  continues  in 
possession  under  such  a  contract  lien,  this  lien  may  be  good  as 
against  subsequent  mortgages,  but  is  not  good  as  against  mortgages 
prior  to  such  contract.  There  has  been  a  great  deal  of  litigation  on 
these  rights  of  a  contractor.^ 

tax  levied  during  a  receivership  does  1903).  An  assessment  for  paving  is 
not  have  preference  over  the  receiv-  not  a  tax,  and  hence  a  two  years' 
er's  allowance  and  the  expenses  of  statute  of  limitations  may  apply  to 
winding  up  the  business.  Chesa-  it  as  against  a  mortgage  of  a  street 
peake,  etc.  Ry.  v.  Atlantic,  etc.  Co.,  62  railway.  City  of  Galveston  v.  Guar- 
N.  J.  Eq.  751  (1901)-  As  to  whether  anty,  etc.  Co.,  107  Fed.  Rep.  325 
a  receiver  will  be  ordered  to  pay  the  (1901).  A  mortgage  given  by  a  street 
annual  tax  of  one-tenth  of  one  per  railway  may  have  precedence  over  a 
cent,  of  the  capital  stock,  see  Re  liability  to  the  city  for  paving.  Pro- 
George  Mather's  Sons'  Co.,  52  N.  J.Eq.  visional  Municipality  v.  Northrup,  66 
607  (1894).  ^^^-    ^^1^-    ^^9    (1895).      In   Houston 

1  Where  a  street  railway  is  being  City  St.  Ry.  v.  Storrie,  44  S.  W.  Rep. 
foreclosed,  the  city  has  no  lien  for  693  (Tex.  1898),  it  was  held  that  the 
the  expense  of  grading  and  macadam-  lien  of  the  city  for  paving  was  sub- 
izing  between  the  rails,  and  the  re-  ject  to  a  prior  mortgage  on  the  prop- 
ceiver  will  not  be  ordered  to  pay  it.    erty. 

Union  L.   &  T.  Co.  v.  Southern   Cal.        2    Dunham  v.  Cincinnati,  etc.  Ry.,  1 
etc.  Co.,  49  Fed.  Rep.  267   (1892).     A    Wall.  254    (1863);   Galveston  R.  R.  v. 
bond  given  by  a  street  railroad  to  the    Cowdrey,  11  Wall.  459,  480   (1870).  A 
city   in   regard   to  damages  is  not   a    contractor's  lien  for  construction  work 
lien,  and  upon  foreclosure  of  a  mort-    does  not  exist  merely  because  he  still 
gage  on  the  road  the  city  will  not  be    has    possession    of    the    work.      Am- 
allowed  to  become  a  party.    Farmers'    biguous  words  in  the  contract,   such 
L   &  T.  Co.  V.  New  Rochelle,  etc.  Ry.,    as   entitled   to   the   earnings   "during 
57  Hun,  376    (1890);   aff'd,  126  N.  Y.    construction"    and    "until    accepted," 
624      Where  the  charter   of   a  street    give   no   lien.     Wright    v.    Kentucky, 
railway  company  requires  it  to  do  cer-    etc.  Ry.,  117  U.  S.  72   (1886).    Where 
tain  paving,   any  mortgage  given  by    a  contractor  is  in  possession  of  a  rail- 
the  company  is  subject  to   that  pro-    road  and  holding  it  until  paid  there- 
vision,  and  materialmen  who  furnish    for,  and  is  forcibly  ejected  by  the  corn- 
paving  material  have  a  lien  prior  to    pany,  he  may   recover   possession  by 
such  mortgage.     Cambria,  etc.  Co.  v.    action  of  forcible  entry  and  detainer. 
Union    etc    Co     154  Ind.  291    (1899).    Iron  Mountain,  etc.  R.  R.  v.  Johnson, 
Paving  assessments  have  no  priority    119  U.  S.  608    (1887).     "Whatever  is 
over    a   mortgage   except    for   paving    the  rule  applicable  to  locomotives  and 
finished  at  the  time  of  the  recording    cars,    and   loose   property   susceptible 
of  the  mortgage  or  contemplated   at    of  separate  ownership  and  of  separate 
that  time.    City  of  Lincoln  v.  Lincoln    liens,  and  to  real  estate  not  used  for 
St    Ry     93    N.    W.   Rep.    766    (Neb.    railroad  purposes,  as  to  their  being 
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The  creditors  of  a  railroad  corporation  have  no  claim  to  come  in 
ahead  of  the  bondholders  after  foreclosure  is  commenced,  even  though 


unaffected  by  a  prior  mortgage  given 
by  a  railroad  company  covering  after- 
acquired  property,  it  is  well  settled, 
in   the   decisions   of   this   court,   that 
rails  and  other  articles  which  become 
afiBxed    to   and   a   part  of   a  railroad 
covered  by  a  prior  mortgage  will  be 
held  by  the  lien  of  such  mortgage  in 
favor  of  bona  fide  creditors,  as  against 
any  contract  between  the  furnisher  of 
the   property  and   the   railroad   com- 
pany,"    A  mortgage  takes  precedence 
over  a  contract  giving  a  lien   on   a 
bridge.    Porter  v.  Pittsburg  Steel  Co., 
122  U.  S,  267   (1887);  s,  c,  120  U.  S, 
649  (1887).    There  is  no  lien  for  con- 
struction   work    done    for    a    water- 
works company.     Wood  r.  Guarantee, 
etc.  Ck).,  128  U,   S.  416    (1888).     The 
special  lien  of  contractors  is  subordi- 
nate to  an  old  general  mortgage  cov- 
ering after-acquired  property.   Thomp- 
son V.  White,  etc,  R.  R.,  132  U,  S.  68 
(1889).     A  contractor  is  not  entitled 
to  priority  for  work  done  before  the 
receivership.       First     Nat.     Bank    v. 
Ewing.  103  Fed.  Rep.  168   (1900).     A 
contractor    constructing    a    telegraph 
line  has  no  lien  thereon,  although  he 
retains  possession.     A  contractor  has 
no  lien  under  the  Indiana  statute  giv- 
ing  a   lien   to   employees.     Bankers', 
etc.  Tel.  Co.  v.  Bankers',  etc.  Tel.  Co., 
27  Fed.  Rep.  536    (1886).     By  claim- 
ing a  mechanic's  lien  under  the  stat- 
ute a  person  waives  any  common-law 
lien.     Giving  up  possession  gives  up 
any  common-law  lien.     There  can  be 
no   common-law   lien   on   real   estate. 
Vane    v.    Newcombe,    132    U.    S.    220 
(1889).     A  contractor  has  no  rights 
prior  to  holders  of  receivers'  certifi- 
cates secured  by  a  mortgage   on  the 
property.    Postal,  etc.  Co.  v.  Vane,  80 
Fed.  Rep.  961   (1897).     After  a  mort- 
gage has  been  recorded,  the  corpora- 
tion cannot  by  contract  give  to  a  con- 
tractor a  lien  prior  to  the  mortgage 
on    property   upon   which    such   con- 


tractor thereafter  constructs  a  wharf. 
Contractors  cannot  obtain  a  prior  lien 
even   though    they   retain    possession, 
Toledo,  etc.  R,  R.  v.  Hamilton,  134  U. 
S.  296  (1890).    A  contractor  and  con- 
structor of  a  railroad  is  given  no  lien 
in    priority   to   the  mortgage  on   the 
theory  that  he  gave  value  to  the  mort- 
gage and  created   the  property.     To- 
ledo, etc.  R.  R.  V.  Hamilton,  134  U.  S. 
296  (1890).    Contractors  and  creditors 
whose  debts  were  created  for  money, 
labor,   or  materials   used   in   the   im- 
provement acquire  no  legal  or  equita- 
ble claim   to  displace  or  subordinate 
the  lien  of  the  mortgage  for  their  pro- 
tection.    Hollister  v.  Stewart,  111  N. 
Y.  644,  663  (1889).    A  contractor  can- 
not claim  a  lien  as  against  a  mort- 
gage duly  made  before  the  contract. 
Reed's  Appeal,  122  Pa.  St.  565  (ISSS). 
A  contractor's  right  of  possession  of 
the  road  by  contract  and  of  the  prof- 
its   until    the    road    is    completed    is 
waived   in  favor  of  a  mortgage  sub- 
sequent in  time,  where  the  contractor 
has  taken  and  sold  many  of  the  bonds 
secured  by  it,  and  the  mortgage  pro- 
vides  for    possession    by   the   trustee 
in  case  of   default.     Allen  v.  Dallas, 
etc.  R.  R.,  3  Woods,  316  (1878);  s.  c, 
1  Fed.  Cas.  465.    Although  a  receiver 
has   been   directed   to   carry    out   un- 
fulfilled contracts  of  the  corporation, 
yet  this  does  not  give  the  contractor 
a  lien  on  the  corporate  assets  for  the 
part  of  the  contract  that  is  already 
fulfilled.     Olyphant  v.  St.   Louis,  etc. 
Co.,  28  Fed.  Rep.  729  (1884).    A  pro- 
vision  in   a   mortgage   that  the   pro- 
ceeds   from    the    bonds    shall    be   ex- 
pended only  upon  the  assent  of  one 
of  the  trustees  docs  not  give  a  con- 
struction contractor  a  lien  upon  such 
proceeds,    although    the    trustee    as- 
sented to  the  contract.    Dillon  r.  Bar- 
nard,   21    Wall.    4C0    (1S74),    aff'g    1 
Holmes,  386;  s.  c,  7  Fed.  Cas.  714.    A 
subcontractor  has  no  lien  on  the  bonds 
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such  creditors  advanced  the  money  which  enabled  the  company  to 
continue  business.^     A  surety  on  a  bond  to  stay  execution  on  a  judg- 

with  which  the  contractor  was  to  be    become  insolvent  have  no  preference 
paid.    Coe  v.  East,  etc.  R.  R.,  52  Fed.    over   the   mortgage,    the    trustee    not 
Rep.  531  (1S92).    Where  a  contractor    having    taken    possession,    and    there 
taking  stock  and   bouds  in   payment    having  been  no  diversion   of  income 
for  work  subcontracts  the  work  for    to  the  bondholders,  but  money  so  ad- 
the    stock    and    then    forecloses    the    vanced  at  the  request  of  the  trustee 
mortgage  and   buys   the  property   in,    after  the  trustee  takes  possession  may 
the    subcontractor    cannot    hold    him    have     priority     over     the     mortgage, 
liable  for  the  stock.    McLane  v.  King,    Mersick  r.  Hartford,  etc.  Co.,  76  Conn. 
144  U.  S.  260  (1892).    See  also  2  Cent.    11    (1903).     A  city  which  has  loaned 
L.  J.  Ill,  729,   739,  772,   838;   Jessup    funds  to  a  railroad  in  order  to  com- 
V.  Atlantic,  etc.  R.   R.,  3  Woods,  441    plete  it  cannot  claim  payment  in  pref- 
(1879) ;  s.  c,  13  Fed.  Cas.  573.  Where    erence      to      mortgage      bondholders. 
a  contractor  to  construct   a  railroad    Farmers'  L.  &  T.  Co.  v.  Logansville, 
owns    all    the    stock    and    bonds    for    etc.  Ry.,  4  Fed.  Rep.  184  (1880).    The 
which  he  is  to  build  the  railroad,  and    mere    fact    that   money    loaned    to    a 
he   buys  material   and   pays   therefor    railroad  corporation  was  expended  in 
in   bonds,  a  chattel   mortgage  which    payment  of  interest  on  its  first-mort- 
he  individually  gives  to  a  director  of    gage  bonds  or  of  operating  expenses 
the  company  on  the  engines  and  cars    does  not  entitle  the  lender  to  prefer- 
which  he  turns  over  to  the  railroad    ence  over  the  first-mortgage  bonds  by 
company  is  not  prior  in  right  to  the    way  of  subrogation,  or  on  the  ground 
mortgage  bonds  of  the  company,  even    of    superior   equities.     Morgan's,   etc. 
though  such  chattel  mortgage  was  re-    Co.  v.  Texas,  etc.  Ry.,  137   U.   S.  171 
corded.     Flanagan   Bank    v.   Graham,     (1890).     Cf.  Atkins  v.  Petersburg  R. 
71    Pac.    Rep.    137    (Oreg.    1903).      A    R.,  3  Hughes,  307;   s.  c,  2  Fed.  Cas. 
construction  company  in  possession  of    90    (1879);    Farmers'   L.  &  T.   Co.  v. 
a  road  and  operating  it  may  give  a    Vicksburg,   etc.   R.   R.,   33   Fed.   Rep. 
mortgage  on  the  rolling-stock  before    778     (1888).      See    also    Blair    v.    St. 
turning  the  road  over  to  the  railroad    Louis,   etc.   R.   R.,   23   Fed.   Rep.    521 
company.     Hardin   r.   Iowa,  etc.   Co.,     (1885).     Where  a  bank  loans  a  large 
78    Iowa,    726     (1889).      Contractors'    sum  of  money  to  a  railroad  just  be- 
claims  for  work  performed,   whether    fore  the  latter  is  foreclosed,  the  bank 
performed   before   or  after  the  mort-    comes  in  as  a  general  creditor  only, 
gage   was    given,    are   second    to   the    Penn    v.     Calhoun,     121     U.     S.     251 
mortgage.     Tommey   v.    Spartanburg,     (1887) ;  Kelly  r.  Receiver,  5  Fed.  Rep. 
etc.  R.  R.,  4  Hughes,  640  (1881);  s.  c,    846     (1881).       A     person     advancing 
7  Fed.  Rep.  429.  money  to  keep  the  company  afloat  has 

1  Even  though  a  bank  loans  money  no  priority.  Re  Regents',  etc.  Co.,  L. 
to  a  failing  corporation  to  enable  it  R.  3  Ch.  D.  411  (1875).  A  person  ad- 
to  pay  the  interest  on  its  bonds  and  vancing  money  to  an  insolvent  corpo- 
to  keep  the  company  afloat,  yet  the  ration  to  continue  its  business  does 
bank  is  not  thereby  entitled  to  share  not  thereby  become  personally  liable 
in  the  final  assets  on  a  parity  with  to  a  person  furnishing  material  to  a 
the  mortgage  bondholders.  Farmers'  corporation.  Perkins  v.  Huntington, 
L.  &  T.  Co.  V.  Bankers',  etc.  Tel.  Co.,  19  N.  Y.  Supp.  71  (1892).  No  prefer- 
148  N.  Y.  315  (1896).  Persons  advanc-  ence  is  allowed  to  a  bank  advancing 
ing  money  to  keep  a  street  railway  in  money  to  a  failing  corporation.  Farm- 
operation  and  for  taxes  after  it  has    ers',  etc.  Bank  v.  Waco,  etc.  Co.,  36 
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Hient  obtained  before  the  receivership  has  no  priority  over  the  mort- 
gage boudholdcrs.^ 

The  mortgage  is  not  affected  by  contracts  of  the  mortgagor  made 
after  the  mortgage  was  given.  This  is  necessarily  the  rule.  Other- 
wise the  mortgagor  would  bo  in  a  position  to  barter  away  all  the 
rights  of  the  mortgagee.  The  mortgagee  is  not  bound  by  subse- 
quent contracts  of  the  mortgagor,  whether  those  contracts  are  leases, 
sales,  mortgages,  guaranties,  traffic  contracts,  or  debts.^    !Nor  is  the 


S.  W.  Rep,  131  (Tex.  1896).  A  stock- 
holder who  has  advanced  money  for 
the  improvement  of  real  estate  which 
the  corporation  has  purchased  on  a 
land  contract  cannot  prevent  the 
vendor  of  the  land  rescinding  the 
land  contract  by  legal  proceedings  for 
non-payment.  Collins  Park,  etc.  R.  R. 
r.  Short  Elec.  Ry.,  25  S.  E.  Rep.  929 
(Ga.  1895).  A  creditor  obtaining 
judgment  after  a  receiver  is  appointed 
has  no  preference,  even  though  he 
advances  money  to  keep  the  institu- 
tion running.  Cowan  r.  Pennsylvania, 
etc.  Co.,  184  Pa.  St.  1  (1898).  A  bank 
advancing  money  to  pay  interest  on 
debentures  is  not  subrogated  to  such 
debentures,  even  though  the  company 
Is  at  that  time  insolvent.  Re  Wrex- 
ham, etc.  Ry.,  [1898]  2  Ch.  663; 
[1899]  1  Ch.  205;  aff'd,  [1899]  1  Ch. 
440.  Creditors  who,  after  a  receiver 
has  been  appointed,  advance  money 
in  compromise  of  a  claim  against  the 
corporation  and  take  notes  of  the 
company  for  the  money  so  advanced, 
are  not  entitled  to  a  preference  there- 
for. Maxwell  v.  Wilmington,  etc.  Co., 
101  Fed.  Rep.  852  (1900).  A  person 
advancing  money  to  pay  interest  is 
not  entitled  to  a  preference.  Illinois 
T.  &  S.  Bank  r.  Ottumwa  Elec.  Ry., 
89  Fed.  Rep.  235  (1898).  A  person 
who  loans  money  to  pay  the  interest 
is  not  subrogated  to  the  rights  of  the 
coupons  so  paid.  Illinois,  etc.  Bank 
V.  Doud,  105  Fed.  Rep.  123  (1900). 
Money  loaned  to  pay  coupons  has  no 
preference  over  the  bonds.  Contract- 
ing, etc.  Co.  V.  Continental  T.  Co.,  108 
Fed.  Rep.  1  (1900).  Even  though  one 
railroad  company  advances  money  to 


build  a  railroad  of  another  company, 
yet  the  holder  of  notes  of  the  former 
has  no  lien  on  the  latter,  although, 
the  money  realized  from  such  notes 
was  the  money  advanced  to  the  latter. 
Farmers'  L.  &  T.  Co.  v.  Stuttgart  & 
A.  R.  R.,  92  Fed.  Rep.  246  (1899). 
A  person  advancing  money  to  an  elec- 
tric light  company  to  enable  it  to  erect 
its  plant  to  fulfill  its  contract  may 
be  entitled  to  a  preference  over  a 
mortgage.  Illinois  T.  &  S.  Bank  v. 
Ottumwa  Elec.  Ry.,  89  Fed.  Rep.  235 
(1898). 

1  Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  68  Fed.  Rep.  36  (1895); 
Blair  v.  St.  Louis,  etc.  R.  R.,  23  Fed. 
Rep.  523  (1885).  A  surety  on  an  ap- 
peal bond  given  before  foreclosure  is 
commenced  does  not  come  in  ahead  of 
the  mortgage.  Whiteley  v.  Central 
Trust  Co.,  76  Fed.  Rep.  74  (1896). 
Neither  a  judgment  against  the  com- 
pany for  personal  injury  nor  a  bonds- 
man on  appeal  therefrom  has  any 
priority.  New  York,  etc.  T.  Co.  v. 
Louisville,  etc.  R.  R.,  79  Fed.  Rep. 
386(1897).  But  a  surety  who  enables 
the  receiver  to  preserve  the  property 
will  be  paid  before  the  bondholders. 
Union  T.  Co.  r.  Morrison,  125  U.  S. 
591  (1888).  In  Jones  v.  Central  Trust 
Co.,  73  Fed.  Rep.  568  (1896),  where 
a  party  had  become  surety  on  a  bond 
in  order  to  protect  the  corporate  prop- 
erty, the  court  allowed  his  claim  to 
come  in  as  a  preferred  claim.  And 
see  Farmers'  L.  &  T.  Co.  r.  Northern 
Pac.  R.  R..  71  Fed.  Rep.  245  (1895). 
allowing  such  a  claim  in  behalf  of  a 
surety. 

2  The  mortgagee  coming  in  by  su- 
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mortgage  subject  to  tlie  contracts  existing  prior  to  the  mortgage, 
except  in  cases  where  the  mortgage  is  in  fraud  of  creditors  or  is 


perior  title  takes  the  subject  of  his 
mortgage  clear  of  all  obligations  con- 
tracted by  the  mortgagor,  whether 
personal  to  himself  or  relating  to  his 
management  of  the  property.  Ellis  v. 
Boston,  etc.  R.  R.,  107  Mass.  36 
(1871) .  The  seller  of  locomotives  who 
is  partly  paid  and  takes  the  remain- 
der in  indorsed  notes  of  the  company 
has  no  lien  for  such  notes  prior  to 
the  mortgage.  Continental  T.  Co.  etc. 
V.  Toledo,  etc.  R.  R.,  93  Fed.  Rep.  532 
(1899).  Supplies  have  no  preference 
unless  there  was  a  diversion  of  in- 
come to  the  benefit  of  the  mortgagee. 
A  claim  for  damages  for  breach  of 
contract  is  not  entitled  to  a  prefer- 
ence. Rentals  of  locomotives  and  ex- 
penses of  maintaining  joint  offices  are 
not  entitled  to  prefei'ence  unless  there 
has  been  a  diversion  of  profits.  A 
general  claim  has  no  priority  over  a 
mortgage  except  to  the  extent  that 
the  net  income  has  been  diverted  to 
the  benefit  of  the  mortgagee  after  the 
claim  was  incurred.  Fordyce  v. 
Omaha,  etc.  R.  R.,  145  Fed.  Rep.  544 
(1906).  A  contract  whereby  a  mort- 
gagor company  guarantees  a  certain 
Income  to  a  bridge  company  does  not 
bind  the  mortgagee,  the  guaranty  hav- 
ing been  made  after  the  mortgage  was 
given.  Nor  does  it  bind  a  mortgagee 
whose  mortgage  was  subsequent  to 
the  date  when  the  guaranty  was  made. 
Newport,  etc.  Co.  v.  Douglass,  12  Bush 
(Ky.),  673,  712  (1877).  The  mort- 
gagee does  not,  by  failing  to  com- 
mence foreclosure  as  soon  as  there  is 
default,  thereby  enable  all  debts  in- 
curred after  such  default  to  come  in 
ahead  of  the  mortgage.  Blair  v.  St. 
Louis,  etc.  R.  R.,  22  Fed.  Rep.  471 
(1884).  Damages  for  breach  of  a  con- 
tract by  a  railroad  to  continue  a 
switch  does  not  take  precedence  of  a 
mortgage.  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  32  Fed.  Rep.  566  (1887). 
Where  a  receiver  has  gone  into  pos- 


session, an  employee  having  a  long- 
time contract  of  employment  is  en- 
titled to  damages,  and  the  amount 
will  be  ascertained  by  the  court's  di- 
recting an  issue  to  be  tried.  Spader 
V.  Mural,  etc.  Co.,  47  N.  J,  Eq.  18 
(1890).  A  traffic  contract  containing 
a  provision  that  for  a  breach  thereof 
the  other  party  shall  have  a  lien  for 
damages  on  the  railroad,  its  equip- 
ment, and  income,  is  not  a  lien  run- 
ning with  the  land.  It  is  good  as  be- 
tween the  parties,  but  does  not  bind 
third  persons  into  whose  hands  the 
property  has  passed,  mortgagee  or 
lessee.  It  does  not  convey  any  title 
or  secure  any  particular  sum  of 
money.  Des  Moines,  etc.  R.  R.  v. 
Wabash,  etc.  Ry.,  135  U.  S.  576  (1890). 
An  agreement  of  a  railroad  with  an 
express  company  to  do  certain  things, 
for  which  the  latter  loans  the  former 
a  sum  of  money,  gives  no  precedent 
lien  over  a  mortgage.  Express  Co.  v. 
Railroad  Co.,  99  U.  S.  191  (1878). 
The  contract  price  of  steel,  part  of 
which  had  been  delivered  when  the 
receiver  was  appointed,  has  no  pri- 
ority. Olyphant  t".  St.  Louis,  etc. 
Co.,  28  Fed.  Rep.  729  (1886).  To 
same  effect  on  breach  of  contract  in 
regard  to  a  switch-line.  Central  T. 
Co.  V.  Wabash,  etc.  Ry.,  32  Fed.  Rep. 
566  (1887).  See  also  §890,  infra. 
A  lease  of  the  railroad  by  the  mort- 
gagor, subsequently  to  the  mortgage, 
does  not  prevent  foreclosure  of  the 
equity  of  redemption  and  of  the  lease- 
hold interest.  Hale  v.  Nashua,  etc. 
R.  R.,  60  N.  H.  333  (1880).  In  Elmira, 
etc.  Co.  V.  Erie  Ry.,  26  N.  J.  Eq.  284 
(1875),  the  receiver  cut  off  the  con- 
tract right  of  another  company  to 
run  its  cars  over  the  receiver's  tracks, 
such  company  being  in  arrears  of 
rent  and  having  been  notified  of  the 
receiver's  intention.  A  reorganized 
company,  after  a  strict  fo^eclos^lre,  is 
not  liable  on  the  contracts  of  the  old 
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taken  with  notice  of  prior  liens,  or  is  a  mortgage  given  in  certain 

cases  where  one  corporation  buys  out  another.^     An  assignment  by 

company.  Sullivan  v.  Portland,  etc.  owning  an  uncompleted  railroad  can- 
R.  R.,  94  U.  S.  806  (1S76).  A  lien  not  claim  a  lien  thereon  prior  to  that 
created  by  contract  has  no  priority  of  the  mortgage  of  a  subsequent  corpo- 
over  a  cuortgage  or  statutory  lien,  ration  which  purchased  the  road, 
Richmond,  etc.  Co.  v.  Ri(?hmond,  etc.  when  there  never  was  any  record 
R.  R.,  68  Fed.  Rep.  105  (1895).  In  evidence  of  any  lien,  and  the  subse- 
State  V.  Quintard,  80  Fed.  Rep.  829  quent  corporation  had  no  actual 
(1897),  the  court  held  that  a  traffic  notice  of  the  claim.  Blair  f.  St.  Louis, 
contract  with  the  state  was  binding  etc.  R.  R.,  27  Fed.  Rep.  176  (1886). 
upon  the  purchaser  ait  the  foreclos-  A  covenant  in  a  lease  that  damages 
ure  sale,  such  purchaser  i)eing  the  for  a  breach  thereof,  etc.,  shall  be  a 
reorganization  committee.  Contracts  lien  upon  the  railroad  is  not  a  lien 
made  by  a  creditor  after  the  execution  or  obligation  running  with  the  land, 
of  a  mortgage  are  not  binding  upon  a  Des  Moines,  etc.  Co.  v.  Wabash  Ry., 
purchaser  bf  the  property  at  foreclos-  135  U.  S.  576  (1890).  A  claim  against 
ure  sale.  Sherwood  v.  Atlantic,  etc.  one  company,  which  is  assumed  by 
R.  R.,  94  Va.  291  (1897).  A  contract  another  company  upon  the  latter  corn- 
giving  a  lien  orf  future  earnings  of  an  pany  buying  out  the  former,  is  not 
electric-light  plant  is  more  of  an  to  be  paid  out  of  the  assets  of  the 
executory  contract  than  a  vested  lien,  latter  company  in  preference  to  a 
and  consequently  a  receiver  is  not  mortgage  upon  all  of  its  property. 
bound  by  such  a  contract  giving  such  Fogg  v.  Blair,  133  U.  S.  534  (1890). 
a  lien,  and  majs  compel  future  pay-  Concerning  this  last  principle  of  law, 
ments  to  the  receiver.  General  Elec.  see  ch.  XL,  supra.  A  mortgage  is  a 
Co.  V.  Wbitney,  74  Fed.  Rep.  664  first  lien  ahead  of  a  lease,  even  though 
(1896).  In  the  case  Sammons  r.  Kear-  they  were  executed  at  the  same  time, 
ney,  etc.  Co.,  110  N.  W.  Rep.  308  it  being  shown  that  the  mortgage 
(Neb.  1906),  it  was  held  that  a  mortr  became  due  ten  years  before  the  lease 
gage  of  an  irrigation?  company  does  was  to  expire  and  that  the  lease  pro- 
not  take  precedence  over  a  usual  con-  vided  for  the  execution  of  the  mort- 
tract  of  such  company  for  supplying  gage.  Louisville,  etc.  R.  R.  v.  Schmidt, 
water  to  a  person,  anti  that  the  fore-  52  S.  W.  Rep.  835  (Ky.  1899).  Where 
closure  sale  should  be  made  subject  to  a  lease  gives  to  the  lessor  thirty  per 
such  contract,  the  income  from  such  cent,  of  the  gross  earnings,  this  thirty 
contract,  however,  to  go  to  the  pur-  per  cent,  is  not  a  rental  or  a  mere 
chaser.  A  person  claiming  water  obligation  to  pay,  but  is  impressed 
rights  from  a  company  may  file  a  bill  with  the  trust,  and  having  been  made 
against  the  company  and  its  mortga-  payable  to  the  bondholders  of  the 
gee  to  have  those  rigbts  established  lessor  they  may  collect  it  from  the 
and  may  join  the  bondholders  as  de-  receiver  of  the  lessee,  Terre  Haute, 
fendants.  Howe  &  Davidson  Co.  v.  etc.  R.  R.  r.  Cox,  102  Fed.  Rep.  825 
Haugan,  140  Fed.  Rep.  182  (1904).  (1900).  Money  deposited  in  a  bank 
1  Mortgagees  of  a  railroad  are  on  a  day  when  it  closes  its  doors,  it 
chargeable  with  notice  of  contracts  being  hopelessly  insolvent,  may  be 
which  the  deedi  of  the  road  to  the  recovered  back  from  the  receiver  on 
railroad  company  expressly  refers  to  the  ground  of  fraud.  Richardson  i\ 
and  is  subject  to.  Central  T.  Co.  c.  New  Orleans,  etc.  Co.,  102  Fed.  Rep. 
Wabash,  etc.  Ry.,  29  Fed.  Rep.  546  780  (1900);  Richardson  r.  New  Or- 
(1886).     A  creditor  of  a  corporation  leans,    etc.    Co.,    102    Fed.    Rep.    785 
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a  corporation  of  moneys  to  be  earned  by  it  in  tbe  future,  under  a 
contract  to  manufacture  machinery,  is  not  enforceable  as  regards 
moneys  earned  after  a  receiver  was  appointed.^  A  mortgage  by  a 
purchasing  company  takes  precedence  over  an  order  of  the  selling 
company  to  pay  a  certain  amount  of  money  out  of  the  sale  of  the 
bonds  of  the  selling  company."  A  trustee  has  no  right  to  personally 
loan  money  to  the  mortgagor  and  claim  a  first  lien  on  property,  which 

(1900).  A  receiver  of  a  national  bank  the  bondholders  purchased  their  bonds 
may  be  ordered  to  repay  school  dis-  with  knowledge  of  the  fact  that  a 
trict  funds  which  had  been  received  manufacturing  company  has  erected 
by  it  as  a  special  deposit  to  pay  bonds,  machinery  on  the  property  covered  by 
even  though  the  bank,  as  a  matter  of  the  mortgage,  under  a  contract  by 
fact  mingled  such  deposits  with  its  which  said  company  reserved  title  in 
general  funds,  it  appearing  that  the  the  machinery,  and  the  right  to  take 
bank  had  no  power  to  receive  such  it  away  in  default  of  payment,  the 
funds  as  an  ordinary  deposit.  Mer-  lien  of  the  manufacturing  company 
chants',  etc.  Bank  v.  School  Dist.  etc.,  is  prior  in  right  to  that  of  the  bond- 
94  Fed  Rep  705  (1899).  Where  a  holders.  Central  Trust  Co.  v.  Arctic, 
chattel  "mortgage  provides  that  the  etc.  Co.,  77  Md.  202  (1893).  Where 
company  may  sell  the  property  and  a  railroad  company  contracts  to  give 
replace  it  with  other  property,  and  a  mortgage  to  secure  bonds  to  be 
that  the  price  of  such  new  property  given  to  the  contractor,  the  bonds 
shall  first  be  paid,  that  provision  will  and  mortgage  are  enforceable,  al- 
bs enforced  for  the  benefit  of  persons  though  the  bonds  were  issued  by  an- 
selling  the  new  property.  Reynolds,  other  company,  and  were  secured  by 
etc.  Co.  V.  Eacock,  61  N.  E.  Rep.  732  a  mortgage  on  the  company  which 
(Ind.  1901).  Rails  laid  down  under  made  the  contract.  It  was  an  equi- 
an  agreement  that  title  should  not  table  mortgage  if  nothing  more,  and 
pass  until  they  are  paid  for  belong  to  prior  in  right  to  other  liens.  Central 
the  vendor  until  such  payment  is  Trust  Co.  v.  Bridges,  57  Fed.  Rep. 
made,  even  as  against  a  subsequent  753  (1893).  Where,  subsequently  to 
mortgage,  where  the  trustee  of  the  the  taking  of  leases  of  other  roads,^  a 
mortgage'  knew  of  the  agreement,  railroad  makes  a  mortgage,  the  in- 
Haven  v.  Emery,  33  N.  B.  66  (1856).  terest  to  be  paid  after  other  obliga- 
A  vendor's  lien  may  be  retained  by  tions  existing  at  the  time  of  the  mort- 
contract  on  pumping  machinery  pur-  gage  are  paid,  the  rental  must  be  paid 
chased  by  a  contractor  for  a  corpora-  before  the  mortgage  interest  is  paid, 
lion,  and  if  the  corporation  had  notice  Mercantile  Trust  Co.  v.  St.  Louis,  etc. 
thereof  it  takes  subject  thereto,  al-  Ry.,  71  Fed.  Rep.  601  (1896).  In 
though  its  stock  was  issued  in  pay-  Texas  the  agreement  of  a  contractor 
ment  therefor  to  the  contractor.  A  that  parties  loaning  money  to  build 
mortgage  given  by  the  company  does  a  road  shall  own  three-fourths  of  it 
not   take   precedence  over   such   lien,  may    constitute    a    mortgage.      Arm- 


New  Chester  Water  Co.  v.  Holly  Mfg. 
Co.,  53  Fed.  Rep.  19  (1892).  See 
§  855,  supra.  A  mortgage  has  prece- 
dence over  a  prior  contract.  Manhat- 
tan Trust  Co.  V.  Sioux  City,  etc.  R. 
R.,  81  Fed.  Rep.   50    (1897).     Where 


strong  V.  Burkitt,  34  S.  W.  Rep.  759 
(Tex.  1896). 

1  Cogan  V.  Con  over,  etc.  Co.,  60  Atl. 
Rep.  408    (N.  J.  1905). 

2  Roberts  v.  Central  T.  Co.,  128  Fed. 
Rep.  882  (1904). 
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property  the  trustee  was  bound  to  know  should  have  been  placed 
under  the  morti^age.^  A  chattel  mortgage  given  by  an  in- 
solvent Michigan  corporation  to  a  trustee  for  the  benefit  of  all  credit- 
ors who  should  accept  its  terms  and  extend  their  debts,  the  trustee 
being  given  power  to  continue  the  business,  is  not  valid  as  to  personal 
property  in  New  York  state,  even  though  recorded  as  a  chattel  mort- 
gage in  New  York  state.^ 

Damages  for  injuries  to  freight  or  persons  prior  to  the  trustee  or 
receiver  taking  possession  cannot  be  collected  prior  to  the  payment 
of  the  bonds  if  not  collected  before  such  possession  is  taken. ^ 

§  861.  The  "six  months'  rule,  "to  the  effect  that  labor  and  supply 
claims  arising  within  six  months  prior  to  a  receiver  being  appointed 
will  be  paid  out  of  the  income  received  by  the  receiver.  — When  a  re- 
ceiver of  a  railroad  is  appointed  he  commences  at  once  to  take  the 
income  from  the  operation  of  the  road.  This  income  at  first  is 
due  largely  to  supplies  furnished  and  labor  done  prior  to  the  receiv- 
ership. Accordingly  it  is  but  just  that  such  claims,  for  a  reason- 
able length  of  time  prior  to  the  receivership,  should  be  paid  out  of 
the  income  received  by  him,  especially  as  that  income  would  have 
been  used  by  the  company  for  that  purpose  if  the  court  had  refused 
to  appoint  a  receiver.  Six  months  have  been  fixed  upon  by  the 
courts  as  the  proper  limit  of  past  time  during  which  labor  and  sup- 
ply claims  enter  into  the  income  received  by  the  receiver.  It  is 
true  that  from  a  strictly  legal  and  equitable  standpoint  this  pay- 
ment of  back  claims  out  of  future  income  is  an  extraordinary  ex- 
ercise of  judicial  power,  but  it  is  justified  and  legalized  on  the 
ground  that,  unless  the  mortgagee  consents  to  giving  the  receiver 
the  power  to  pay  these  back  claims,  the  court  will  refuse  to  appoint 
any  receiver  at  all,  the  receivership  being  always  a  matter  of  dis- 
cretion with  the  court.^ 

1  Guaranty  T.  Co.  r.  Atlantic,  etc.  and  ask,  not  only  the  foreclosure  of 
R.  R.,  138  Fed.  Rep.  517  (1905).  the   mortgage,   but   also   the   appoint- 

2  Bearing  r.  McKinnon,  etc.  Co.,  165  ment  of  a  receiver,  into  whose  hands 
N.  Y.  78  (1900).  the  corporation  shall  be  compelled  to 

3  See  §  861,  infra.  deliver  all  its  property,  the  court. 
■  4  Quincy,  etc.  R.  R.  r.  Humphreys,  as  a  condition  precedent  to  granting 
145  U.  S.  82,  103  (1892).  The  rule  this  last  request,  can  impose  terms  in 
and  reason  of  the  six  months'  rule  reference  to  the  payment  from  the 
laid  down  in  Fosdick  r.  Schall.  has  income  during  the  receivership  of 
been  stated  as  follows:  "As  I  under-  such  outstanding  claims  as  address 
stand  the  current  of  cases  which  themselves  peculiarly  to  the  protec- 
began  with  Fosdick  v.  Schall,  99  U.  S.  tion  of  the  court.  .  .  .  This  is  not 
235  (1878),  the  rule  is  this:  When  a  right  vested  in  the  emi)loyee9, 
holders  of  railroad  bonds  secured  by  or  an  equity  administered  in  their  fa- 
mortgage,  come  into  a  court  of  equity  vor.    It  is  a  personal  protection  givea 

2005 


861.] 


MORTGAGES  AND   CONFLICTING   CLAIMS. 


[CH.  L. 


Judge  Colt  in  1895  laid  down  the  following  rules  on  this  subject: 
"In  respect  to  the  payment  by  receivers  of  a  railroad  of  pre-existing 
current  debts,  as  constituting  a  preference  over  outstanding  mort- 
gage liens,  out  of  current  income  coming,  into  their  hands,  or  even 


to  them  by  the  court  ex  gratia,  moved 
thereto  by  the  fact  that  this  class 
depend  upon  their  daily  labor  for 
their  daily  food.  Afterwards,  when  the 
court  has  assumed  the  administra- 
tion of  the  property,  and  it  appearing 
that  there  are  certain  outstanding 
claims  in  the  hands  of  persons  who 
furnished  equipment  materials,  sup- 
plies, or  anything  which  was  neces- 
sary to  keep  the  railroad  a  going  con- 
cern, then  the  court  administers  an 
equity,  and  the  benefits  of  this  equity 
inure  as  well  to  the  original  parties 
keeping  up  the  road  as  to  their  as- 
signees." Finance  Co.  v.  Charleston, 
etc.  R.  R.,  49  Fed.  Rep.  693  (1892). 
See  also  Burnham  v.  Bowen,  111  U.  S. 
776  (1884);  Miltenberger  ?;.  Logans- 
port,  etc.  Ry.,  106  U.  S.  286  (1882); 
Union  T.  Co.  v.  Illinois  Mid.  Ry.,  117 
U.  S.  434  (1886);  Taylor  v.  Philadel- 
phia, etc.  R.  R.,  7  Fed.  Rep.  377 
(1880).  In  U.  S.  Trust  Co.  V.  Wabash 
Ry.,  150  U.  S.  287,  304  (1893),  the 
court  said:  "It  is  well  understood 
that,  in  the  foreclosure  of  railroad 
mortgages,  it  often  becomes  necessary 
to  provide  for  the  payment  of  preferred 
claims,  and  to  postpone  all  rights  of 
ordinary  creditors,  and  even  of  mort- 
gagees, to  these  preferred  classes,  and 
that  this  is  sometimes  done  from  the 
necessities  of  the  case  without  notice 
to  all  who  may  be  affected  thereby." 
Where  an  employee  assigns  his  claim 
before  insolvency  is  declared,  the 
claim  is  not  entitled  to  a  preference. 
Cogan  V.  Conover,  etc.  Co.,  60  Atl.  Rep. 
408  (N.  J.  1905).  A  creditor  who 
files  a  mechanic's  lien  thereby  waives 
the  preferential  right  under  the  six 
months'  rule.  State  Trust  Co.  v. 
Kansas  City,  etc.  R.  R.,  129  Fed.  Rep. 
455  (1904).  Services  rendered  in  log- 
ging operations  of  a  railroad  are  not 
entitled  to  a  preference.    Security,  etc. 


Co.  V.  Goble,  etc.  R.  R.,  44   Ore.  370 
(1904). 

In  Northern  Pac.  R.  R.  v.  Lamont, 
69  Fed.  Rep.  23  (1895),  the  court  al- 
lowed a  claim  for  board  and  for  care 
of  a  stallion,  although  it  accrued  more 
than  six  months  prior  to  the  receiv- 
ership. Services  in  getting  right  of 
way,  etc.,  do  not  come  within  the 
six  months'  rule.  Central  T.  Co.  v. 
Chattanooga,  etc.  R.  R.,  69  Fed.  Rep. 
295   (1895). 

Where  receivers  are  in  charge 
for  twenty  months  at  the  instance 
of  unsecured  creditors,  and  apply  over 
$100,000  of  income  to  the  payment  of 
interest,  and  then  a  receiver  in  be- 
half of  the  mortgagee  is  appointed 
and  collects  $55,000  of  income  earned 
before  his  appointment,  a  claim  for 
$44,000  for  engines  furnished  before 
the  first  receivership  may  be  paid  out 
of  the  $55,000.  Farmers',  etc.  Co.  v. 
American,  etc.  Co.,  107  Fed.  Rep.  23 
(1895).  Claims  for  the  price  of  cross- 
ties  and  small  quantities  of  hardware 
accruing  within  six  months  prior  to 
foreclosure  may  be  given  preference. 
Gregg  V.  Mercantile  T.  Co.,  109  Fed. 
Rep.  220  (1901).  Where  there  is  a 
contest  as  to  whether  a  receiver  ap- 
pointed in  a  stockholder's  suit  shall  be 
replaced  by  a  receiver  in  a  bondhold- 
er's suit,  six  months'  claims  may  be  for 
six  months  prior  to  the  appointment  of 
the  first  receiver,  such  receiver  being 
the  bondholder's  receiver.  Penn.  Co. 
V.  Jacksonville,  etc.  Ry.,  93  Fed.  Rep. 
60  (1899).  Preference  under  the  six 
months'  rule  may  be  given  where  the 
foreclosure  of  the  mortgage  is  com- 
menced after  a  receiver  has  been  ap- 
pointed. Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  88  Fed.  Rep.  620 
(1898).  Where  a  receiver  uses  materi- 
als for  repairing  the  track  which  were 
on  hand  when  he  was  appointed,  the 
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out  of  the  proceeds  of  the  sale  of  the  proiX3rtj  under  foreclosure, 

it  may  be  observed — First,  tliat  no  fixed  and  inflexible  rule  can 
be  laid  doAvn,  but  that  each  case  is  to  bo  largely  governed  by  its 
own  special  circumstances;  second,  that  tlie  tendency  of  judicial 

party  who  furnished  the  same  may  veston,  etc.  R.  R.,  107  Fed.  Rep.  311 
hold  the  receiver  liable  therefor.  Ceu-  (1901).  Machinery  for  a  power-house 
tral,  etc.  Ry.  v.  Hitchcock,  91  Fed.  purchased  within  six  months  prior  to 
Rep.  209  (1S99).  Claims  for  labor  the  receivership  may  be  paid  for  in 
and  material  used  in  rebuilding  a  preference  to  the  bonds.  Central 
power-house  for  a  street  railway  have  Trust  Co.  v.  Clark,  81  Fed.  Rep.  269 
no  priority  over  a  mortgage.  Mary-  (1897).  Six  months  is  a  reasonable 
land,  etc.  Co.  v.  Gettysburg,  etc.  Co.,  time  prior  to  receivership  during 
99  Fed.  Rep.  150  (1900).  Labor  which  claims  arising  may  be  ordered 
claims  more  than  six  months  old  at  paid.  An  advertising  claim  is  not  a 
the  time  of  the  appointment  of  a  supply  or  material  claim.  Central 
receiver  are  not  entitled  to  a  pref-  Trust  Co.  v.  East  Tennessee,  etc.  R.  R., 
erence.  Thomas  v.  Cincinnati,  etc.  80  Fed.  Rep.  624  (1897).  Nor  notes 
Ry.,  91  Fed.  Rep.  195  (1898).  The  given  at  various  times  from  four 
court  will  not  allow  interest  on  a  six  years  to  nine  months  prior  to  the 
months'  claim  from  the  time  when  receivership.  Morgan's,  etc.  Co.  v. 
payment  was  stayed  by  the  court.  Farmers'  L.  &  T.  Co.,  79  Fed.  Rep. 
Grand  Trunk  Ry.  v.  Central  Vermont  210  (1897).  Nor  money  advanced  to 
R.  R.,  91  Fed.  Rep.  569  (1899),  hold-  pay  floating  debts  and  interest,  nor 
ing  also  that  a  claimant  who  does  not  bonds  loaned  to  the  company.  South- 
come  within  the  six  months'  rule  ern  Devolopment  Co.  v.  Farmers'  L.  & 
should  present  his  claim  by  petition  T.  Co.,  79  Fed.  Rep.  212  (1897). 
and  not  by  motion.  A  creditor  who  The  arrears  of  salary  of  the  presi- 
has  furnished  coal  within  three  dent  will  not  be  paid  by  the  receiver 
months,  but  who  is  under  obligations  under  the  six  months'  rule.  National 
to  pay  the  bonds  involved  in  the  fore-  Bank  of  Augusta  v.  Carolina,  etc.  R. 
closure,  will  not  be  allowed  a  pref-  R.,  63  Fed.  Rep.  25  (1894).  In  New 
erence  under  the  six  months'  rule.  York,  etc.  Co.  v.  Tacoma  Ry.  etc.  Co., 
Guarantee  Trust  Co.  v.  P.,  R.  &  N.  E.  83  Fed.  Rep.  365  (1897),  the  vendor 
R.  R.,  31  N.  Y.  App.  Div.  511  (1898).  of  a  cable  to  a  street  railway  cable 
An  electric  heater  furnished,  to  a  company  was  given  priority  over  the 
street  railway  prior  to  the  receiver-  mortgage  bondholders,  although  the 
ship  is  not  entitled  to  a  preference,  cable  was  sold  in  1892,  and  the  receiv- 
McCornack  v.  Salem,  etc.  Ry.,  34  Oreg.  ership  on  the  foreclosure  suit  was  not 
543  (1899).  A  decree  excluding  a  commenced  until  1895.  Mileage  due 
claim  as  regards  preference  is  a  bar  for  palace  cars  is  not  a  preferred 
to  a  subsequent  application  on  such  claim.  Pullman's  P.  C.  Co.  v.  Ameri- 
claim  to  be  paid  out  of  a  final  fund  can  L.  &  T.  Co.,  84  Fed.  Rep.  IS 
from  earnings.  Manhattan,  etc.  Co.  (1897).  A  contractor  does  not  come 
17.  Trust  Co.  of  N.  A.,  107  Fed.  Rep.  within  the  six  months'  rule,  nor  does 
328  (1901).  Notes  given  before  the  an  attorney.  Ten  Eyck  r.  Pontiac,  etc. 
receivership  for  labor  and  materials  R.  R.,  114  Mich.  494  (1897).  In  Cen- 
furnished  eighteen  months  before  the  tral  T.  Co.  v.  Utah  Cent.  Ry.,  16  Utah, 
receivership  will  not  be  paid  out  of  12  (1897),  a  claim  two  and  a  half 
income  prior  to  the  mortgage  bonds,  years  old  was  allowed  to  come  in 
even  though  the  property  was  thereby  ahead  of  the  mortgage,  and  claims 
preserved.     Guaranty,  etc.  Co.  v.  Gal-  that  existed  before  the  mortgage  were 
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decision  is  to  narrow  ratlier  than  enlarge  the  class  of  such  preferred 
claims;  third,  that  the  allowance  of  such  claims  does  not  depend 
upon  ^y  fixed  or  arbitrary  rule  a^  to  the  time  when  the  debts  were 
contracted,  further  than  that  they  must  have  been  incurred  within 


allowed  to  come  in.  Upon  appointing 
a  receiver  a  court  may  impose  sucli 
terms  as  it  sees  fit  in  regard  to  the 
application  of  the  income  to  labor, 
supplies,  improvements,  etc.  Union 
T.  Co.  V.  Souther,  107  U.  S.  591 
(1882).  An  order  for  the  payment  of 
prior  claims  by  the  receiver  should 
be  made  when  he  is  appointed,  but, 
if  not  so  made,  may  be  made  there- 
after. Central  T.  Co.  v.  St.  Louis, 
etc.  Ry.,  41  Fed.  Rep.  551  (1890). 
These  six  months'"  claims  may  be 
ordered  paid  by  an  order  entered 
after  the  receiver  is  appointed.  Blair 
V.  St.  Lpuis,  etc.  R.  R.,  22  Fed.  Rep. 
471  (1884).  Certain  car-supply  debts 
incurred  within  two  months  prior  to 
the  receivership  may  be  paid  by  the 
receiver.     Hale  v.  Frost,  99  U.  S.  389 

(1878). 

The  wages  of  street-car  employees 
for  sixty  days  prior  to  the  commence- 
ment of  foreclosure  will  be  paid  be- 
fore any  payment  is  made  to  the  mort- 
gage bondholders.  Litzenberger  v. 
Jarvis,  etc.,  8  Utah,  15  (1892).  Ga^ 
equipment  and  supplies,  although  ap- 
parently furnished  a  long  time  prior 
to  the  receivership,  may  be  allowed  to 
be  paid  from  income  only,  U.  S. 
Trust  Co.  V.  New  York,  etc.  Ry.,  25 
Fed.  Rep.  797  (1885). 

The  rule  that  "back  claims"  for 
materials,  labor  and  supplies  may  be 
ordered  by  the  court  to  be  paid  out  of 
the  income  received  by  the  receiver, 
and  sometimes  out  of  the  proceeds  of 
the  sale,  was  reviewed,  explained,  and 
affirmed  in  Turner  r.  Indianapolis,  etc. 
Ry.,  8  Biss.  315  (1878);  s.  c,  24  Fed. 
Cas.  366,  on  the  ground  that  the  court 
exacted  this  concession  as  a  condition 
of  appointing  a  receiver  at  all,  and  on 
the  ground  that  work  and  supplies 
lately  done  and  furnished  were  the 
source  of  the  immediate  income  of  the 


receiver.    Hence  claims  running  back 
as  far  as  the  state  statute  for  liens 
for  supplies  and  labor  were  allowed, 
such  a   rule   by  analogy    being  just. 
The   decision    in    Skiddy    i\   Atlantic, 
etc.  R.  R.,  3  Hughes,  320  (1878) ;  s.  c, 
22   Fed.   Cas.    274,   refusing   payment 
of  past-due  wages,  and  of  steel  rails 
and  supplies,  was  reversed  in  Duncan, 
etc.  V.  Atlantic,  etc.  R.  R.,  4  Hughes, 
125,   151    (1880).     This   last  case,   as 
reported    in    88    Fed.    Rep.    840,   does 
not  state  that  point  in  the  above  de- 
cisions.   Admissions  contained  in  the 
•books  of  the  corporation  may  be  suffi- 
cient proof  of  a  claim  where  there  is 
no  contest.     Blair   i\   St.   Louis,   etc. 
R.  R.,   22  Fed.  Rep.  471    (1884).     la 
Dow  V.  Memphis,  etc.  R.  R.,  20  Fed. 
Rep.  260   (1884),  the  court  appointed 
a   receiver   subject   to   the   following 
terms,  which  the  mortgagee  was  com- 
pelled to  assent  to:     That  the  debts, 
if   any,   due   from   the   railroad    com- 
pasiY  for  ticket  and  freight  balances; 
and  for  work  and  labor  performed  by 
its  employees  and  laborers;    and  for 
supplies  and  materials  furnished   for 
equipping,  operating,  repairing  or  im- 
proving the  road;  and  all  obligations 
incurred  in  the  transportation  of  pas- 
sengers  and   freight,   or   for   injuries 
to    person   or    property,    which    have 
accrued  within  six  months  last  past, 
shall  be  paid  by  the  receiver  out  of 
the  earnings  of  the  road.     Construc- 
tion work  done  more  than  six  months 
prior    to    the    appointment   of    a   re- 
ceiver does  not  entitle  the  contractor 
to  priority  in  payment  over  the  bond- 
holders,    lie  Kelly,  5   Fed.  Rep.   846 
(1881).      Ordinarily    no    claim   older 
than  six  months  prior  to  the  appoint- 
ment of  the  receiver  will  be  paid   in 
preference    to    the    mortgage.      Blair 
r.  St.  Louis,  etc.  Ry.,  22  Fed.  Rep.  471 
(1884).  The  six  months'  rule  does  not 
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a  reasoiiablo  time  before  the  appointment  of  receivers,  such  reason- 
able time  depending  upon  the  circumstances  of  each  particular  case; 
fourth,  that  the  allowance  of  such  claims  does  not  depend  upon  the 
order  of  court  appointing  receivers;  fifth,  that  the  current  income 
of  a  railroad  is  primarily  to  be  devoted  to  the  payment  of  current 
debts,  and  that  where  such  income  has  been  used  for  the  payment  of 
interest  upon  mortgage  indebtedness,  or  for  permanent  improve- 
ments, or  in  any  manner  has  been  diverted  for  benefit  of  the 
mortgagees  at  the  expense  of  the  current  debt  fund,  there  must  be  a 

apply  and  protect  a  merchant  who  cases  as  these,  see  §  860,  supra.  The 
supplies  rations  to  the  employees  six  months'  rule  was  applied  in  Farm- 
and  obtains  his  pay  from  the  com-  ers'  L.  &  T.  Co.  v.  Vicksburg,  etc.  R. 
pany.  Finance  Co.  v.  Charleston,  R.,  33  Fed.  Rep.  778  (1888),  for 
etc.  R.  R.,  49  Fed.  Rep.  693  (1892).  moneys  advanced  for  necessary  better- 
Supplies  for  bridges,  sidetracks,  and  ments.  In  Central  Trust  Co.  r.  Thur- 
repairs  furnished  after  default  in  man,  94  Ga.  735  (1894),  the  court 
payment  of  interest  are  entitled  refused  to  apply  the  six  months'  rule 
to  payment  out  of  earnings  be-  to  many  of  the  claims.  Where  a  re- 
fore  the  mortgages,  although  two  ceiver  is  appointed,  and  a  mortgagee 
years  intervened  before  foreclosure,  intervenes  and  asks  for  a  foreclosure, 
Blair  v.  St.  Louis,  etc.  Ry.,  23  Fed.  and  does  not  object  to  the  receiver,  the 
Rep.  704  (1885);  s.  c,  22  Fed.  Rep.  mortgagee  is  bound  by  the  receiver's 
769  (1885).  The  assignee  of  those  acts.  Under  the  Texas  statute  the  dis- 
claims which  are  payable  by  a  re-  bursements,  contracts,  etc.,  of  the  re- 
ceiver may  collect.  Union  T.  Co.  v.  ceiver  must  be  first  paid,  including  re- 
Walker,  107  U.  S.  596  (1882);  Burn-  ceiver's  certificates;  but  claims  of 
ham  V.  Bowen,  111  U.  S.  776  (1884);  creditors  prior  to  the  receivership  are 
Columbus,  etc.  R.  R.  Appeals,  109  Fed.  not  to  be  paid  in  priority  to  the  mort- 
Rep.  177  (1901).  A  person  paying  a  gage.  Ellis  v.  Vernon,  etc.  Co.,  4  Tex. 
judgment  against  the  company  a  short  Civ.  App.  66  (1893).  In  Texas,  by 
time  prior  to  the  receivership,  under  statute,  the  receiver  must  pay  claims, 
an  agreement  of  the  company  to  re-  judgments,  etc.  arising  prior  to  his 
pay  to  him  the  amount,  has  no  right  appointment  provided  he  has  profits 
to  payment  from  the  receiver's  funds,  to  do  so.  Yoakum  r.  Richards,  24  S. 
Blair  v.  St.  Louis,  etc.  R.  R.,  23  Fed.  W.  Rep.  308  (Tex.  1892);  Giles  r. 
Rep.  521  (1885).  Nor  is  a  surety  on  Stanton,  24  S.  W.  Rep.  556  (Tex. 
an  appeal  bond  given  to  allow  an  ap-  1893).  A  person  furnishing  materials 
peal  by  the  company.  Blair  r.  St.  that  go  into  a  leased  road,  and  who 
Louis,  etc.  R.  R.,  23  Fed.  Rep.  523  obtains  a  judgment  therefor  against 
(1885).  See  also  §860,  supra;  Doug-  the  lessee  after  the  lessee  has  passed 
lass  V.  Cline,  etc.,  12  Bush  (Ky.),  609  into  a  receiver's  hands,  has  no  lien  on 
(1877),  seems  to  have  been  the  first  the  property  or  against  the  receiver, 
of  the  cases  laying  down  the  six  The  court  said  that  the  present  ten- 
months'  rule.  Judgment  creditors  of  dency  of  the  supreme  court  is  not  to 
a  railroad  which  was  sold  to  the  mort-  extend  the  doctrine  laid  down  in  Fos- 
gagor  corporation  have  no  equitable  dick  v.  Schall,  99  U.  S.  235  (1S78). 
claim  on  the  receiver's  assets.  Her-  Clyde  v.  Richmond,  etc.  R.  R.,  56  Fed. 
vey  V.  Illinois  Mid.  Ry.,  28  Fed.  Rep.  Rep.  539  (1893).  In  England,  by 
169  (1884).  Concerning  claims  for  act  of  parliament  of  1897,  workmen's 
breach  of  contract  generally  in  such  wages  and  certain  other  debts  have 
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restoration  to  tlie  extent  of  such  diversion ;  sixth,  that  independently 
of  the  question  of  diversion,  debts  may  be  preferred  which  are  in- 
curred for  labor  and  supplies  necessary  to  keep  the  road  a  going  con- 
cern from  day  to  day,  or  which  are  the  outcome  of  indispensable 
business  relations,  a  continuance  of  which  involves  the  interests  of 
the  public  and  the  traffic  of  the  road."  ^ 

The  supreme  court  of  the  United  States  has  recently  held  that 
current  debts  should  be  paid  out  of  the  current  receipts  in  priority 
to  the  mortgage  debt,  provided  such  current  debts  are  part  of  the 
operating  expense  in  the  ordinary  course  of  business  and  such  as 
are  ordinarily  met  out  of  current  receipts;  hence,  steel  rails  fur- 
nished to  repair  the  road  so  as  to  make  it  safe  may  be  paid  out  of 
the  current  earnings,  although  some  of  the  rails  were  furnished 
more  than  six  months  prior  to  the  receivership.^     The  earnings  of 

priority    over    debentures   which    are    shall    be    postponed    in    the    applica- 


a  floating  charge.  Re  Waverly,  etc. 
Lim.,  [1898]  1  Ch.  699.  As  to  pay- 
ment of  attorney's  fees  see  §  879,  infra 


tion  of  current  earnings  to  cur- 
rent debts.  Sound  principle  forbids 
that  a  court  of   equity  should   imply 


1  Wood  V.  New  York,  etc.  R.  R.,  70    an  agreement  upon  the  part  of  mort 


Fed.  Rep.  741  (1895) 


gage    creditors    to    subordinate    their 


2  Southern  Ry.  v.  Carnegie,  etc.  Co.,  claims  to  such  debts  as  those  due  to 
176  U.  S.  257  (1900).    In  another  case,  the    Lackawanna    Company.      To    so 
however,    the    same    court   held    that  hold  would  place  their  rights  at  the 
steel  rails  delivered  prior  to  foreclos-  mercy  of  the  railroad  company  having 
ure  to  be  used  in  reconstruction  "were  charge    of    the   property   upon   which 
not  such  as  are  made  in  the  ordinary  their     recorded     liens     rest."       Laka- 
course  of  the  operations  of  a  railroad,  wanna,  etc.  Co.  v.  Farmers'  Loan,  etc. 
and  cannot  be  deemed   current  debts  Co.,  176  U.  S.  298  (1899).    Six  months 
within  the  rule  that  a  railroad  mort-  from  the  impounding  of  the  property 
gagee,    when    accepting   his   security,  by   the  mortgage  bondholders   is   the 
impliedly     agrees     that     the    current  limit  of  time  for  preferences,  except 
debts    of    a    railroad    company,    con-  in  cases  of  peculiar  equities.    Westing- 
tracted  in  the  ordinary  course  of  its  house,   etc.    Co.   v.   Kansas    City,   etc. 
business,  in  order  to  keep  it  a  going  Ry.,  137  Fed.  Rep.  26   (1905).     In  the 
concern,  shall  be  paid  out  of  current  case   State  Trust  Co.  v.  Kansas  City, 
receipts' before  he  has  any  claim  upon  etc.  R.  R.,  129  Fed.  Rep.  455   (1904), 
such  income.     They  are  rather  to  be  the  court  allowed  claims  for  a  year 
regarded    as    extraordinary    expendi-  prior  to  the  receivership.     A  guaran- 
tures,  outside  of  the  ordinary  course  tor  of  payment  for  rails  is  not  entitled 
of  business  and  incurred  for  the  pur-  to  a  prior  lien  where  the  sellers  of  the 
poses  not  of  repair  but  of  construction,  rails   would   not   be,   and   the   law   is 
This  court  has  said  that  it  is  the  eK-  well  settled  that  a  seller  of  rails  to 
ception,  not  the  rule,  that  the  priority  complete  a  railroad  has  no  lien  ahead 
of   mortgage   liens   can   be   displaced,  of  a  prior  mortgage.     Farmers'  L.  & 
We  have  said  that  priority  of  unse-  T.    Co.   v.   Stuttgart   &    A.    R.   R.,   92 
cured  claims  is  recognized  only  in  a  Fed.   Rep.   246    (1899).     Persons   fur- 
few   specified   cases   in   which   equity  nishing  rails  which  are  necessary  to 
and  good  conscience  require  that  the    keep  the  road  running  have  an  equit- 
vested    liens    of    mortgage    creditors    fible  lien  upon  the  income  of  the  road 
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a  railroad  both  before  and  after  a  receiver  is  appointed  may  be  ap- 
plied to  the  payment  of  a  bill  for  coal  which  was  furnished  to  the 
road  before  the  receivership.^  Neither  the  purchase  price  nor  rentals 
of  engines,  freight  and  passenger  cars,  nor  ballast  cars,  arc  current 
expenses  of  the  ordinary  operation  of  a  railroad  company,  and  hence 
are  not  entitled  to  payment  either  out  of  the  income  or  corpus  of 
the  mortgaged  property,  even  though  they  were  incurred  within  six 
months  prior  to  foreclosure.-  Rentals  on  cars  prior  to  the  com- 
mencement of  foreclosure  and  the  appointment  of  a  receiver  have 
no  priority  over  the  mortgage  debt,  but  rentals  during  the  receiv- 
ership may  be  allowed.^  Permanent  improvements,  even  though 
very  valuable,  cannot  be  paid  for  under  the  six  months'  rule,  and 
this  applies  to  labor  and  materials  as  well  as  additions.^     "Where  the 

in  priority  to  second  mortgagees  who  come  in  preference  to  mortgage  debts 
have  caused  a  receiver  to  be  ap-  where  the  lessor  had  the  right  to  re- 
pointed.  Bound  V.  South  Carolina  take  the  property  will  all  improve- 
Ry.,  47  Fed.  Rep.  30  (1891).  The  cost  ments.  Gregg  v.  Mercantile  T.  Co., 
of  rails  purchased  eighteen  months  109  Fed.  Rep.  220  (1901).  Rent  of 
before  the  receivership  will  not  "je  or-  a  leased  railroad  is  not  a  six  months' 
dered  paid  by  the  receiver.  B'/und  v.  claim,  neither  are  taxes  due  under 
South  Carolina  Ry.,  58  Fed.  "iep.  473  such  lease,  nor  are  the  construction 
(1893).  The  vendor  of  a  I'jcomotive  of  new  tracks  -by  the  lessor,  nor  or- 
to  the  company  more  than  six  months  dinary  operating  expenses  of  such 
prior  to  the  receivership  has  no  pri-  lessor.  St.  Louis,  etc.  Ry.  v.  Conti- 
ority.  Manchester  Loco.  Works  v.  nental  T.  Co.,  Ill  Fed.  Rep.  669 
Truesdale,  44  Minn.  115   (1890).  (1901).    Where  a  person  sells  rolling- 

1  Virginia,  etc.  Co.  v.  Central  R.  R.,    stock  to   a   railroad   with   knowledge 
etc.  Co.,  170  U.  S.  355   (1898).  that  it  is  to  be  used  on  a  leased  line 

2  Rodger,    etc.    Co.    v.    Omaha,    etc.    which  is  not  subject  to  the  railroad 
R.  R.,  154  Fed.  Rep.  629   (1907).  mortgage,  he  cannot  obtain  a  priority 

3  Thomas  v.  Western  Car  Co.,  149  U.  of  payment  over  such  mortgage,  even 
S.  95  (1893).  Rent  accruing  prior  to  though  the  sale  was  within  sixty  days 
the  receivership  has  no  preference  of  the  appointment  of  a  receiver, 
over  the  mortgage.  Louisville  &  N.  Southern  Ry.  v.  Ensignv  etc.  Co.,  117 
R.  R.  V.  Central  Trust  Co.,  87  Fed.  Fed.  Rep.  417  (1902).  So  also  as  to 
Rep.  500  (1898).  Car  rentals  accru-  other  apparatus  purchased  for  use  on 
ing  before  a  receivership  do  not  come  a  leased  road  not  covered  by  the 
in  ahead  of  the  mortgage.  Mather,  mortgage.  Southern  Ry.  v.  Chapman, 
etc.  Co.  V.  Anderson,  76  Fed.  Rep.  164  etc.  Co.,  117  Fed.  Rep.  424  (1902). 
(1896).  Under  the  six  months'  rule  a  4  In  regard  to  preference  for  labor 
connecting  company  may  collect  a  fair  claims,  etc.,  the  court  said  in  Central 
rental  for  terminal  property.  Savan-  Trust  Co.  etc.  v.  Chattanooga,  etc.  R. 
nah,  etc.  Ry.  r.  Jaclvsonville,  etc.  Ry.,  R.,  94  Fed.  Rep.  275  (1899):  "The 
79  Fed.  Rep.  35  (1897).  Car  rentals  warnings  of  the  supreme  court  indl- 
are  not  entitled  to  a  preference,  cate  that  the  bounds  have  been  ex- 
Grand  Trunk  Ry.  r.  C.  Vermont  R.  tended  as  far  as  sound  judicial  dis- 
R.,  90  Fed.  Rep.  163  (1898).  Rental  cretion  can  go,  and  that,  if  further 
due  on  a  leased  railroad  may  not  be  relief  is  needed,  it  can  be  granted  only 
entitled   to    payment   out    of   the   in-    by   the   legislature."    Current  operat- 
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repair  of  a  bridge  within  six  months  prior  to  a  receivership  was  one- 
fourth  necessary  and  three-fourth-s  unnecessary,  a  preference  will 
be  allowed  for  one-fourth  only.^ 

It  is  still  an  open  question  as  to  whether  payments,  under  the  six 
months'  rule,  may  be  made  out  of  the  corpus  of  the  estate.  The 
better  opinion  is  that  such  payments  are  allowed  from  the  income 
alone.  If  the  operation  of  the  road  costs  the  receiver  more  than 
the  income,  he  will  not  be  ordered  to  pay  the  back  claims.  Under 
such  a  state  of  facts  money  received  upon  the  foreclosure  of  the 
property  will  not  be  used  to  pay  such  back  claims,  except  to  the 
extent  that  the  receiver  has  used  the  income  for  the  improvement 
of  the  mortgaged  property  so  sold.^    The  supreme  court  of  the  United 

ing  expenses  for  a  limited  time  before  R.  R.,  95  Fed.  Rep.  577  (1899).  Where 
the  receivership  may  be  paid  in  pref-  a  poorly  equipped  railroad  buys  six 
erence  to  the  mortgage,  but  claims  for  hundred  cars  in  March  and  a  receiver 
material  and  labor  in  making  perma-  takes  charge  in  June,  and  most  of  the 
nent  improvements  cannot  claim  such  cost  of  the  cars  has  already  been  paid, 
priority,  eifier  as  to  income  or  the  the  court  may  authorize  the  receiver 
corpus  of  '.he  estate.  Farmers',  etc.  to  pay  the  balance  in  priority  to  the 
Co.  V.  Araerican,  etc.  Co.,  107  Fed.  mortgage.  St.  Louis,  etc.  R.  R.  v. 
Rep.  23  (1895).  In  the  case  of  Illi-  O'Hara,  177  111.  525  (1898). 
nois,  etc.  Bank  v.  Doud,  105  Fed.  Rep.  i  Guaranty,  etc.  Co.  v.  Philadelphia, 
123  (1900),  the  court  said  that  Fos-  etc.  Co.,  160  Fed.  Rep.  761  (1908). 
dick  V.  Schall,  99  U.  S.  235,  has  been  2  Car  rentals  for  the  four  months 
disapproved  and  modified,  so  far  as  it  before  the  commencement  of  fore- 
allowed  payment  for  permanent  and  closure  cannot  be  allowed,  where  the 
beneficial  improvements  in  priority  to  road  did  not  pay  operating  expenses, 
the  mortgage  bonds.  Such  priority  is  Kneeland  t\  American  L.  &  T.  Co.,  136 
limited  to  current  expenses  and  the  U.  S.  89  (1890).  Claims  prior  to  the 
ordinary  operation  of  the  road  for  a  receivership  should  not  be  allowed 
limited  time  prior  to  the  receivership,  where  the  earnings  have  all  been  con- 
A  contract  of  a  railroad  company  to  sumed  and  the  order  appointing  the 
repay  to  a  quarry  company  the  cost  receiver  did  not  provide  for  such  pay- 
of  a  branch  road,  built  by  the  latter  ments.  Cutting  v.  Tavares,  etc.  R.  R., 
for  the  former,  is  not  a  preferred  61  Fed.  Rep.  150  (1894).  Unless  the 
claim  as  against  the  receiver  of  the  order  for  a  receiver  so  provides,  the 
railroad  company.  Farmers'  L.  &  T.  court  has  no  power  to  order  that  out 
Co.  V.  Cape  Fear,  etc.  R.  R.,  73  Fed.  of  the  moneys  received   on  the  fore- 


Rep.  712  (1896).  A  seller  of  car 
wheels  to  the  lessee  of  a  railroad 
cannot  collect  the  price  thereof  from 
the    receivers    of    the    lessor,    even 


closure  sale  of  railroad  property  the 
wages  of  the  employees  of  the  com- 
pany should  be  paid,  even  though  the 
latter  claim  that  betterments  had  been 


though  the  lessor  took  possession  be-  made  out  of  the  earnings.     Franklin, 

fore   the   car   wheels   were   used   and  etc,   Co.   v.   Northern,    etc.   R.    R.,    11 

afterwards   paid   the   lessee   for   such  N.  Y.  App.  Div.  249  (1896).    In  regard 

car  wheels,   it  being  shown  that  the  to  certain  debts  to  be  paid  in  priority 

seller  was  guilty  of  laches  for  over  a  to    mortgage    bondholders,    "the    rule 

year  in   presenting  his   claim   to   the  governing  in  all  these  cases  was  stated 

lessor,     Stewart    v.    Wisconsin,     etc.  by  Chief  Justice  Waite,  in  Burnham 
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States  lias  recently  lield  that  supplies  furiiislied  witliin  six  inoutlia 


V.  Eowen,  111  U.  S.  776,  783  (1884). 
as  follows:  'If  current  earnings  are 
used  for  the  benefit  of  mortgage  cred- 
itors before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable 
in  equity  with  the  restoration  of  the 
fund  which  has  been  thus  improperly 
applied  to  their  use.'  There  has  been 
no  departure  from  this  rule  in  any  of 
the  cases  cited;  it  has  been  adhered 
to  and  reaffirmed  in  them  all."  St. 
Louis,  etc.  R.  R.  v.  Cleveland,  etc.  Ry., 
125  U.  S.  G58,  673  (1888);  Union 
T.  Co.  V.  Illinois  Mid.  Ry,  117  U.  S. 
434   (1886). 

In  the  case  of  International  Trust 
Co.  V.  Townsend,  etc.  Co.,  95  Fed.  Rep. 
850  (1899),  the  court  carefully  re- 
viewed the  decisions  in  regard  to 
claims  being  paid  out  of  the  corpus 
of  the  estate  in  priority  to  a  mortgage, 
and  held  that  a  bridge  constructed 
before  the  receiver  was  appointed 
could  not  be  paid  for  out  of  such 
corpus.  The  preference  does  not  apply 
to  the  corpus  of  the  mortgaged  prop- 
erty unless  the  current  income  has 
been  diverted  by  the  company  or  a 
receiver  to  the  benefit  of  the  mortga- 
gee, in  which  case  the  preference  is 
limited  to  the  amount  of  income  so 
diverted.  Where  income  is  used  to 
pay  car-trust  certificates  the  amount 
thereof  may  be  repaid  from  the  corpus 
of  the  property.  Gregg  v.  Mercantile 
T.  Co.,  109  Fed.  Rep.  220  (1901). 
Mileage  tickets  issued  by  an  insolvent 
railroad  company  over  another  line 
and  redeemed  by  the  latter  within  six 
months  prior  to  the  receivership  may 
be  repaid  out  of  the  income  of  the 
receivership,  but  not  out  of  the  corpus 
of  the  mortgaged  property.  Such  mile- 
age tickets  having  been  issued  under 
an  agreement  between  two  companies, 
the  tickets  actually  issued  are  good 
as  against  the  solvent  company,  and 
the  agreement  of  the  receiver  to  pay 
Buch  of  the  old  mileage  tickets  as  are 
honored  during  the  receivership  does 
not  change  the  obligation  of  the  in- 


solvent company  therefor  into  a  debt 
of  the  receiver.  Monsarrat  v.  Mer- 
cantile T.  Co.,  109  Fed.  Rep.  230 
(1901).  A  laborer's  claim  incurred 
prior  to  the  receivership  is  not  en- 
titled to  payment  out  of  assets  in  the 
hands  of  the  receiver  in  priority  to 
the  bondholders,  unless  it  is  shown 
that  the  gross  income  during  or  prior 
to  the  receivership  was  diverted  from 
paying  current  expenses  and  was  ai>- 
propriated  to  the  use  of  the  bond- 
holders. Hammerly  v.  Mercantile,  etc. 
Co.,  123  Ala.  596  (1899).  Rail  joints 
and  track  bolts  furnished  within  six 
months  and  used  for  repairs  are  en- 
titled to  a  preference  and  are  payable 
even  from  the  body  of  the  estate,  on 
the  theory  that  the  property  really 
belonged  to  the  bondholders,  and  that 
when  they  allowed  the  insolvent  cor- 
poration to  continue  to  operate  it, 
they,  as  principals,  are  liable  for 
necessary  repairs.  Lee  v.  Pennsylva- 
nia, etc.  Co.,  105  Fed,  Rep.  405  (1900). 
A  claim  for  machinery  used  in  shops 
which  are  not  covered  by  the  mort- 
gage will  not  be  paid  in  preference  to 
the  mortgage  debt  out  of  the  corpus 
of  the  estate.  Niles,  etc.  Co.  v.  Louis- 
ville, etc.  Ry.,  112  Fed.  Rep.  561 
(1902),.  A  supply  claim  is  not  en- 
titled to  preference  unless  the  net 
earnings  in  excess  of  operating  ex- 
penses have  been  used  for  the  benefit 
of  the  mortgagee.  Kansas,  etc.  Co.  v. 
Electric  Ry.  etc.  Co.,  108  Fed.  Rep. 
702  (1901).  The  vendor  of  locomo- 
tives, who  is  paid  partly  in  cash  and 
partly  in  notes,  has  no  preference  over 
bondholders  where  the  locomotives 
were  not  necessary,  except  to  handle 
increased  traffic,  and  no  net  earnings 
are  in  the  hands  of  the  receiver,  and 
the  current  income  had  been  con- 
sumed wholly  by  current  expenses. 
Rhode  Island,  etc.  Works  v.  Continen- 
tal T.  Co.,  108  Fed.  Rep.  5  (1900). 

The  six  months'  rule  does  not  allow 
payment  out  of  the  corpus  of  the 
property    for    materials    used    in    the 
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before  tlie  receiver  was  appointed  are  not  chargeable  to  tbe  corpus  of 
the  fund.^ 


construction  of  the  road  more  than 
six  months  prior  to  the  receivership, 
there  heing  no  proof  of  a  diversion  of 
the  income.  American  L.  &  T.  Co.  v. 
East,  etc.  R.  R.,  46  Fed.  Rep.  101 
(1891).  In  U.  S.  Trust  Co.  v.  New 
York,  etc.  Ry.,  25  Fed.  Rep.  800 
(1885),  the  court  refused  to  allow 
payment  of  claims  for  more  than 
three  months  prior  to  the  receiver- 
ship, it  being  shown  that  the  running 
expenses  of  the  company  exceeded  the 
receipts.  Labor  claims  incurred  prior 
to  the  appointment  of  a  receiver  in 
foreclosure  are  not  entitled  to  pay- 
ment out  of  the  corpus  before  the 
mortgage  bondholders.  Metropolitan 
Trust  Co.  V.  Tonawanda,  etc.  R.  R., 
103  N.  Y.  245  (1886),  reversing  40 
Hun,  80  (1886).  It  is  an  extraordi- 
nary case  that  will  make  any  of  the 
six  months'  claims  a  lien  upon  the  cor- 
pus of  the  property.  Ordinarily  they 
are  to  be  paid  from  the  income  only. 
Blair  V.  St.  Louis,  etc.  R.  R.,  22  Fed. 
Rep.  471  (1884);  s.  c,  25  Fed.  Rep. 
232  (1885).  Railroad  ties  furnished 
prior  to  the  receivership  cannot  be 
paid  out  of  the  corpus  of  the  state. 
Bayliss  i'.  Lafayette,  etc,  R.  R.,  9  Biss. 
90  (1879);  s.  c,  2  Fed  Cas.  1080. 
Claimants  for  labor,  supplies,  and  ma- 
terials within  six  months  prior  to  the 
commencement  of  foreclosure  may  be 
paid  out  of  the  income  prior  to  pay- 
ment to  the  bondholders,  where  such 
labor,  etc.,  was  necessary  to  keep  the 
road  running,  and  may  be  paid  out  of 
the  property  itself  to  the  extent  that 
the  past  six  months'  earnings  have 
been  paid  to  the  bondholders,  or  in 
making      permanent      improvements. 


Finance  Co.  v.  Charleston,  etc.  R.  R., 
48  Fed.  Rep.  188  (1891);  Calhoun  v. 
St.  Louis,  etc.  Ry.,  14  Fed.  Rep.  9 
(1880).  An  appeal  will  lie  from  an 
order  directing  the  receiver  to  pay 
certain  sums  out  of  the  proceeds  of 
the  sale.  Rome,  etc.  R.  R.  v.  Sibert, 
97  Ala.  393  (1893).  In  1864  Judge 
Drummond,  in  Denniston  v.  Chicago, 
etc.  R.  R.,  4  Biss.  414  (1864);  s.  c, 
7  Fed.  Cas.  482,  refused  to  order  the 
payment  of  claims  for  supplies  out  of 
the  funds  realized  at  the  sale.  Where 
the  receiver  was  appointed  at  the  in- 
stance of  stockholders,  and  no  earnings 
have  been  used  to  pay  interest  dur- 
ing the  receivership,  the  six  months' 
rule  does  not  apply.  The  net  earn- 
ings received  by  the  receiver  are  ap- 
plicable to  payment  for  labor,  but 
receiver's  certificates  cannot  be  issued 
in  such  a  case  except  by  agreement 
of  all  parties.  Street  v.  Maryland 
Cent.  Ry.,  59  Fed.  Rep.  25  (1893).  In 
Whiteley  v.  Central  Trust  Co.,  76  Fed. 
Rep.  74,  77  (1S96),  the  court  said 
that  these  decisions  "seem  to  rest 
upon  the  doctrine  that  railroad  mort- 
gagees impliedly  agree  that  current 
earnings  shall  be  first  applied  to  cur- 
rent operating  expenses,  and,  if  di- 
verted to  the  payment  of  interest  on 
the  mortgage  debts,  may  be  followed, 
or  such  creditors  subrogated  to  the 
rights  of  mortgagees,  to  the  extent  of 
such  diversion.  That  those  cases  have 
carried  the  rule  of  displacing  mort- 
gage debts  as  far  as  the  courts  feel 
justified  is  made  very  clear  by  the 
emphatic  declarations  of  the  supreme 
court."  On  this  subject  see  §  876, 
infra,     where     receiver's     certificates 


1  Gregg  r.  Metropolitan  T.  Co.,  197  gagees,    where    it    is    shown    that   an 

U.  S.  183  (1905).    Preferred  creditors  equal  amount  of  money  borrowed  for 

are  not  entitled  to  have  their  claims  the  company  by  means  of  the  bonds 

paid   from   the   corpus  of   the   estate,  was    used    for    payment    of    general 

even  though  the  earnings  have  been  claims.    Gregg  v.  Metropolitan  T.  Co., 

diverted   to  the  benefit  of  the  mort-  124  Fed.  Rep.   721    (1903). 
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It  has  been  intimated  that  the  six  months'  rule  will  1x3  applied 
irrespective  of  the  income,  and  that  it  should  be  applied  whether  a 
receiver  is  appointed  or  not.  Such  an  intimation,  however,  is  con- 
trary to  the  current  of  authority,  and  would  be  disastrous  and  in- 
equitable if  carried  to  its  logical  conclusion.^  A\liere  the  trustee 
sells  the  property  without  suit  and  without  applying  for  a  receiver, 
preferential  claims  are  cut  off.^ 

The  six  months'  rule  applies  to  railroads  only.  It  does  not  apply 
to  manufacturing  and  other  companies.^    In  Massachusetts  and  Mis- 


were  issued  to  pay  such  claims.  The 
court  may,  as  a  condition  of  appoint- 
ing a  receiver,  prescribe  that  re- 
ceiver's certificates,  payable  out  of  the 
proceeds  of  the  sale,  b^  issued  to 
pay  claims,  or  may  prescribe  that  the 
claims  themselves  shall  be  paid  from 
the  proceeds  of  the  sale.  Finance  Co. 
V.  Charleston,  etc.  R.  R.,  62  Fed.  Rep. 
205  (1894).  "Where,  upon  the  appoint- 
ment of  the  receiver,  he  was  ordered 
to  pay  balances  due  other  carriers, 
such  payment  may  subsequently  be 
ordered  to  be  made  from  the  proceeds 
of  the  final  sale,  although  there  were 
no  earnings  over  and  above  running 
expenses.  The  fact  that  the  applicant 
had  taken  bonds  as  security  did  not 
waive  its  right  to  a  preference. 
Finance  Co.  v.  Charleston,  etc.  R.  R., 
62  Fed.  Rep.  205  (1894).  The  cost 
of  operating  for  a  limited  time  prior 
to  the  receivership  may  be  paid  out  of 
the  corpus  of  the  estate.  Ames  v. 
Union  Pac.  Ry.,  74  Fed.  Rep.  335 
(1896).  The  receiver  will  be  ordered 
to  pay  for  coal  furnished  under  con- 
tract within  six  months  before  and 
after  the  receivership,  and  to  pay  for 
it  out  of  the  corpus  of  the  property 
if  the  income  is  used  to  pay  interest. 
Clark  V.  Central  R.  R.  etc.  Co.,  66 
Fed.  Rep.  803  (1895).  Cf.  §876,  p. 
2460,  infra. 

1  In  Farmers'  L.  &  T.  Co.  v.  Kansas 
City,  etc.  R.  R.,  53  Fed.  Ri*>.  182 
(1892),  the  court  said  in  a  dictum: 
"It  is  not  to  be  implied  from  what 
is  here  said  that  a  mortgagee  of  a 
railroad  ran  esrnpo  the  payment  of 
preferential  debts  by  a  foreclosure  of 
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his  mortgage  without  asking  for  a 
receiver.  Liabilities  of  a  railroad 
company  which  fall  within  the  defini- 
tion of  preferential  debts  have  pri- 
ority over  a  mortgage  on  its  road, 
without  regard  to  the  question  of  re- 
ceivership;" the  court  saying  also 
that  the  supreme  court  of  the  United 
States,  "in  numerous  later  cases  for 
the  foreclosure  of  railroad  mortgages, 
has  recognized  the  justice  and  neces- 
sity of  modifying  the  common-law 
rule  as  to  the  priority  of  liens,  and 
adopted  to  a  limited  extent,  as  ap- 
plicable to  suits  for  the  foreclosure 
of  railroad  mortgages,  some  of  the 
principles  of  the  maritime  law." 

2  Louisville,  etc.  R.  R.  v.  Memphis 
Gaslight  Co.,  125  Fed.  Rep.  97  (1903), 
holding  that  the  principle  that  earn- 
ings obtained  by  the  use  of  supplies 
and  used  to  pay  interest  and  better- 
ments may  be  repaid  out  of  the  money 
realized  on  a  foreclosure  sale,  does 
not  apply  to  a  gas  plant  and  certainly 
does  not  apply  where  the  trustees  sell 
without  suit  and  without  a  receiver, 
and  does  not  apply  where  a  bill  of 
complaint  filed  before  such  applica- 
tion does  not  set  forth  dates  and 
amounts  of  the  diversion  and  of  the 
use  of  the  coal  and  coke. 

3  The  court  cannot  authorize  the 
receiver  of  a  mining  company  to  pay 
unsecured  labor  and  supply  claims  In 
preference  to  a  mortgage  debt.  Mer- 
riam  v.  Victory,  etc.  Co.,  37  Oreg. 
321  (1900);  Snively  v.  Loomis  Coal 
Co.,  69  Fed.  Rep.  204  (1893),  The 
six  months'  rule  may  bo  appliod  (o  an 
irrigation  company.  Atlantic  Trust 
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sissippi,  however,  it  has  been  held  that  in  a  purely  private  corporation 
a  court  of  equity  has  power  to  give  precedence  to  debts  due  to 
laborers.^ 


Co.  V.  Woodbridge,  etc.  Co.,  79  Fed. 
Rep.  39  (1897).  In  California,  etc. 
T.  Co.  V.  Yakima,  etc.  Co,  82  Fed.  Rep. 
542  (1897),  the  court  intimated  that 
the  six  months'  rule  would  not  be  ap- 
plied to  irrigation  companies.  Claims 
for  work  and  material  in  keeping  in 
operation  an  irrigation  plant  have  pri- 
ority over  a  mortgage,  but  not  claims 
for  extensions.  Atlantic  Trust  Co.  v. 
Woodbridge,  etc.  Co.,  86  Fed.  Rep.  975 
(1897).  The  six  months'  rule  does  not 
apply  to  an  irrigation  company  as  to 
materials  furnished  in  constructing 
the  works.  Savings  &  T.  Co.  v.  Bear 
Valley,  etc.  Co.,  93  Fed.  Rep.  339 
(1899).  A  claim  against  a  private 
raidroad  which  is  used  by  a  mine  has 
no  preference  over  the  mortgag:. 
First  Nat.  Bank  v.  Wyman,  66  Pac. 
Rop.  456  (Colo.  1901).  Preference 
ovicr  a  mortgage  may  be  given  to  labor 
and  supply  claims  against  a  telegraph 
company.  Keelyn  v.  Carolina,  etc.  Co., 
90  Fed.  Rep.  29   (1898). 

The  rule  that  claims  arising  within 
six  months  prior  to  the  receivership 
may  be  paid  by  the  receiver  is  not 
applicable  to  manufacturing  corpora- 
tions. Fidelity,  etc.  Co.  v.  Shenan- 
doah Iron  Co.,  42  Fed.  Rep.  372 
(1889).  The  principle  that  six  months' 
back  wages,  etc.,  will  be  paid  before 
mortgage  bondholders  of  a  railroad  are 
paid  does  not  apply  to  manufacturing 
corporations.  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  R.  R.,  35  Fed.  Rep. 
436  (1887).  The  six  months'  rule  ap- 
plies to  railroads  only.  It  does  not 
apply  to  steamship  lines.  Bound  v. 
South  Carolina  Ry.,  50  Fed.  Rep.  312 
(1892).  Material  furnished  for  con- 
struction of  works  is  not  paid  for 
upon  foreclosure  of  a  mortgage  in 
preference  to  the  mortgage.  The  six 
months'  rule  applies  only  to  operating 
material.  So  held  as  regards  meters 
i:or  a  gas  plant  which  was  after- 
wards foreclosed.     Reyburn  v.   Con- 


sumers',  etc.   Co.,    29   Fed.   Rep.   561 
(1887).    In  the  foreclosure  of  a  mort- 
gage given  by  any  corporation,  even 
though  not  a  railroad,  the  court  may 
order  the  receiver  to  pay  employees 
in   full   for  services  rendered   within 
six  months  prior  to  his  appointment. 
Olyphant   v.    St.    Louis,    etc.    Co.,    22 
Fed.  Rep.  179  (1884).  The  six  months' 
Tule  cannot  be  applied  to  a  hotel  com- 
pany.    Raht  V.  Attrill,  106  N.  Y.  423 
(1887).     In  Wood  v.  Guarantee,  etc. 
Deposit  Co.,  128  U.  S.  416  (1888),  the 
court    held    that    no    claims    arising 
against  a  water-works  company  prior 
to  a  receivership  had  any  claim  upon 
the  income  in  his  hands,  and  the  court 
intimated   that   the  six  months'   rule 
applied  to  railroads  only.  In  Alabama, 
in  a  private  mining  and  coke  manu- 
facturing   company,    laborers'    wages 
for  six  months  prior  to  the  appoint- 
ment of  a  receiver  will  be  allowed  out 
of  the  gross  earnings  of  the  company 
into  which  such  labor  had  entered,  so 
far  as  such  gross  earnings  come  into 
the  receiver's  hands,  and  even  though 
the     mortgage    covers    the     income. 
Drennen  v.  Mercantile,  etc.  Co.,  115 
Ala.  592    (1897).     Preference  cannot 
be   given   for  labor  and   supplies  of 
a    manufacturing    corporation.     Mer- 
chants'  Bank  v.  Moore,  106  Ala.  646 
(1895).     In    Pickering   v.    Townsend, 
118    Ala.    351    (1898),   the   court,    in 
passing   uix)n    the   right   of   an   em- 
ployee to  be  paid  for  his  services  for 
six  months  last  past  out  of  the  prop- 
erty in  preference  to  the  mortgagee, 
limited  such  right  to  cases  where  the 
earnings  have  been   diverted   to  the 
mortgagee,  or  the  services  were  for 
his  benefit,  or  were  to  continue  the 
company  for  his  benefit,  or  where  the 
receiver  has  income  sufficient  to  pay 
for    the    services.     See    also     §  876, 
infra. 

1  Jones  V.  Arena  Pub.  Co.,  171  Mass. 
22    (1898).     Labor  claims  against  a 
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The  six  montlis'  rule  docs  not  apply  to  claims  growing  out  of 
negligence  or  personal  injuries  or  injuries  to  property  prior  to  the 
receivership.^ 


lumber  company  incurred  just  before 
its  insolvency  and  the  appointment  of 
a  receiver  are  allowed  in  preference 
to  ordinary  and  mortgage  creditors. 
Le  Hote  r.  Boyet,  85  Miss.  636  (1905). 
A  federal  court  which  has  appointed 
a  receiver  of  a  foreign  corporation 
has  power  to  give  a  preference  to 
labor  claims  over  other  unsecured 
claims,  even  though  the  corporation  is 
a  private  corporation.  Dickinson  v. 
Saunders,  129  Fed.  Rep.  16  (1904). 

1  A  judgment  for  a  tort  committed 
prior  to  the  receivership  has  no  pri- 
ority.    Hampton  r.  Norfolk,  etc.  Ry., 

127  Fed.  Rep.  662  (1904).  A  judg- 
ment obtained  for  the  negligence  of 
the  mortgagor  causing  the  death  of  a 
person,  whether  an  employee  or  not, 
is  not  entitled  to  a  preference  over 
the  mortgage.  Atlantic  T.  Co.  v.  Dana, 

128  Fed.  Rep.  209  (1903).  Damages 
for  an  accident  prior  to  the  receiver- 
ship will  not  be  paid,  unless  the  order 
appointing  the  receiver  so  provided. 
Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  R.,  74  Fed.  Rep.  431  (1896). 
Damages  for  negligence  prior  to  a 
receivership  of  a  street  railway  are 
not  paid  out  of  earnings  accruing  dur- 
ing the  receivership.  St.  Louis  Trust 
Co.  V.  Riley,  70  Fed.  Rep.  32  (1895). 
A  judgment  for  negligence  prior  to 
the  receivership  does  not  come  in 
ahead  of  the  mortgage.  Farmers'  L. 
&  T.  Co.  V.  Northern  Pac.  R.  R.,  79 
Fed.  Rep.  227  (1897).  Earnings  in 
the  hands  of  a  receiver  appointed  at 
the  instance  of  a  stockholder  may 
be  applicable  to  damages  for  negli- 
gence occurring  prior  to  the  receiver- 
ship, but  not  the  earnings  of  a  re- 
ceiver appointed  at  the  instance  of 
mortgage  bondholders.  Veatch  v. 
American  L.  &  T.  Co.,  79  Fed.  Rep. 
471  (1897).  Where  the  net  earnings 
of  a  lessee  road  are  to  go  to  the 
bondholders  of  the  lessor,  claims  for 


damages  prior  to  a  receivership  of 
both  companies  do  not  take  such  net 
earnings  during  the  receivership  in 
preference  to  the  bondholders.  Grand 
Trunk  Ry.  r.  Central  Vt.  R.  R..  81 
Fed.  Rep.  60  (1897).  Income  re- 
ceived during  the  receivership  may  be 
applied  to  damages  for  negligence 
prior  to  the  receivership.  Green  f. 
Coast  Line  R.  R.,  97  Ga.  15  (1895). 
The  court  will  not  authorize  suit 
against  the  receiver  for  injuries  in- 
curred prior  to  the  receivership.  Fi- 
nance Co.  r.  Charleston,  etc.  R.  R..  46 
Fed.  Rep.  508  (1891);  Re  Dexterville, 
etc.  Co.,  4  Fed.  Rep.  873  (1880). 
Claims  for  damages  for  the  loss  of 
grain  three  years  prior  to  the  re- 
ceivership have  no  priority  over  the 
mortgages,  although  negotiations  for 
a  settlement  had  been  going  on  con- 
tinuously. Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  28  Fed.  Rep.  871  (1886).  A 
claim  for  loss  of  freight  prior  to  a 
receivership  in  a  foreclosure  suit  is 
not  allowed  to  be  paid  before  the 
mortgage  bondholders  are  paid.  Eas- 
ton  V.  Houston,  etc.  Ry.,  38  Fed.  Rep. 
12  (1889).  Damages  due  to  fire  from 
locomotives,  causing  timber,  etc.,  to 
be  burned,  such  fire  having  occurred 
after  default  in  a  mortgage  but  be- 
fore foreclosure  was  Commenced,  can- 
not be  paid  out  of  earnings  in  the 
hands  of  the  receiver.  Hiles  v.  Case, 
14  Fed.  Rep.  141  (1880).  For  an 
injury  occurring  before  the  receiver  Is 
appointed  it  is  proper  to  bring  an 
action  against  the  receiver  as  such, 
upon  leave  of  the  court,  in  order  to 
ascertain  the  amount  due.  The  col- 
lection of  the  amount,  however,  will 
follow  the  same  course  as  other  claims 
of  the  same  class.  Combs  r.  Smith, 
78  Mo.  32  (1SS3).  A  judgment  com- 
menced and  recovered  against  the 
company  after  a  receiver  Is  api)olnted. 
but    for    injuries    before   he    was   ap- 
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pointed,  is  not  enforceable  against  the  claims,  the  court  ordered  an  ascertain- 
receiver.  Hopkins  v.  Connell,  2  Tenn.  ment  of  the  damages  and  authorized 
Ch.  323  (1875).  Damages  recovered  an  application  thereafter.  Farmers' 
in  an  action  for  injuries  incurred  L.  &  T.  Co.  v.  Green  Bay,  etc.  Ry.,  45 
prior  to  the  receivership  are  not  en-  Fed.  Rep.  664  (1891).  A  claim  for 
titled  to  payment  out  of  income,  in  damages  to  freight  incurred  three 
preference  to  the  payment  of  the  years  prior  to  the  receivership  is  not 
mortgage  bondholders.  Central  T.  Co.  collectible  from  the  receivers,  al- 
V.  East  Tennessee,  etc.  R.  R.,  30  Fed.  though  negotiations  for  a  settlement 
Rep.  895  (1886).  A  judgment  for  a  have  been  pending  during  all  that 
tort  committed  before  the  receivership  time.  Central  T.  Co.  v.  Wabash,  etc. 
is  not  entitled  to  payment  out  of  Ry.,  28  Fed.  Rep.  871  (1886).  Dam- 
the  earnings  of  the  receivership  in  ages  for  breach  of  contract  do  not 
priority  over  the  bonds.  Fidelity,  etc.  come  within  the  rule.  Central  T.  Co. 
Co.  r.  Norfolk,  etc.  R.  R.  Co.,  114  v.  Wabash,  etc.  Ry.,  32  Fed.  Rep.  566 
Fed.  Rep.  389  (1902);  aff'd,  127  Fed.  (1887).  Under  the  North  Carolina 
Rep.  662.  The  court  will  not  order  statute  damages  for  a  tort  do  not  have 
to  be  paid  out  of  the  property  dam-  priority  over  a  mortgage  unless  en- 
ages  for  injuries,  although  such  in-  forced  within  sixty  days  after  the 
Juries  occurred  within  the  six  months,  mortgage  was  recorded.  Williams  v. 
It  being  uncertain  whether  the  in-  West  Asheville,  etc.  .Ry.,  126  N.  C.  918 
come    will    suffice    for    other     prior  (1900). 
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A.     APPOINTMEN"T  OF  EECEIVEK EFFECT  AS  TO  TITLE  TO  THE 

PROPERTY. 

§  8  62.  When  a  receiver  will  be  appointed  in  behalf  of  a  foreclosing 
mortgagee. — A  corporation  wliicli  has  become  hopelessly  insolvent 
may  consent  to  a  foreclosure  of  its  mortgage.^  But  generally  the 
mortgagor  objects  to  giving  up  possession  to  the  mortgagee  and  also 
objects  to  a  receiver  being  appointed.  Nevertheless,  where  the  mort- 
gage of  a  corporation  is  being  foreclosed  by  suit  in  equity,  the  court 
will  appoint  a  receiver  if  the  mortgagor  is  insolvent  and  the  mort- 
gage covers  income  and  profits,  inasmuch  as  otherwise  the  income 
and  profits  would  go  to  the  mortgagor.^     Moreover,  a  receiver  will 


1  Dickerman  v.  Nortbern  T.  Co.,  176 
U.  S.  181,  191  (1900),  the  court  say- 
ing: "If  the  company  had  become 
insolvent  and  could  no  longer  carry 
•on  its  business,  it  was  not  only  its 
legal  obligation,  tut  its  moral  duty, 
to  surrender  the  mortgaged  property 
to  the  mortgagees,  in  order  that  the 
latter  might  protect  their  interests.  If 
the  corporation  saw  fit  to  consent  to 
a  foreclosure,  a  minority  of  the  stock- 
holders cannot  question  their  right  to 
do  so." 

2  See  §  853,  supra,  to  the  effect  that 
until  foreclosure  the  rents  go  to  the 
mortgagor.  Where  the  mortgage  cov- 
ers the  income  and  profits  and  fore- 
closure has  been  commenced  for  de- 
fault in  interest,  this  is  sufficient  for 
the  appointment  of  a  receiver,  in  or- 
der to  secure  the  future  income  and 
profits,  even  though  it  is  not  shown 
that  the  security  is  inadequate  or  in 
jeopardy  or  the  company  insolvent. 
Allen  V.  Dallas,  etc.  R.  R.,  3  Woods, 
316  (1878);  s.  c,  1  Fed.  Cas.  465.  In 
Wilmer  v.  Atlanta,  etc.  Ry.,  2  Woods, 
409  (1875);  s.  c,  30  Fed.  Cas.  73, 
Judge  Woods  held  that  where  the 
mortgage  covered  the  income,  and  the 
trustee  was  entitled  to  take  posses^ 
sion  after  default,  but  refused  to  do 
so,  and  the  company  is  being  man- 
aged in  the  interest  of  another  rail- 
road company,  the  court  will  appoint 
a  receiver  "independent  of  any  prob- 
able deficiency  of  the  trust  property 

30 


to  pay  the  debt  secured  by  the  deed 
of  trust.  The  application  for  a  re- 
ceiver in  such  a  case  is  simply  a 
demand  by  the  beneficiaries  of  the 
deed  that  the  trust  be  executed  ac- 
cording to  its  terms."  Where  the 
mortgage  covers  the  income,  rents, 
and  profits,  and  the  mortgagor  is 
insolvent,  and  foreclosure  is  com- 
menced, a  receiver  will  be  appointed 
as  of  course,  even  though  the  corpo- 
ration denies  the  validity  of  the  bonds 
and  mortgage.  Des  Moines,  etc.  Co.  v. 
West,  44  Iowa,  23  (1876).  To  same 
effect,  American  Bridge  Co.  v.  Heidel- 
bach,  94  U.  S.  798  (1867),  a  dictum. 
See  also  Mercantile  T.  Co.  v.  Missouri, 
etc.  Ry.,  36  Fed.  Rep.  221  (1888). 
Although  the  mortgage  covers  the  in- 
come, yet  a  receiver  is  not  a  matter 
of  right  during  the  foreclosure  suit. 
The  court  may  compel  the  company 
to  pay  the  profits  into  court  without 
a  receiver  being  appointed.  "Un- 
questionably there  may  be  a  right  to 
foreclose  without  the  right  to  appoint 
a  receiver  or  change  the  possession 
of  the  property.  This  latter  depends 
upon  the  danger  of  ultimate  loss  to 
the  bondholders  by  permitting  the 
property  to  remain  in  possession  of 
its  owners  until  the  final  decree  and 
sale,  if  one  is  to  be  made."  Mr.  Jus- 
tice Miller  refused  the  application  in 
this  case.  Union  T.  Co.  v.  St.  Lrouis, 
etc.  R.  R.,  4  Dill.  114  (1877);  s.  c, 
24  Fed.  Cas.  706.  In  Dow  v.  Memphis, 
20 
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be  appointed  in  behalf  of  a  foreclosing  mortgagee  where  there  is 
clanger  that  executions  will  be  levied  on  the  mortgaged  property  and 
thus  dismember  it.^  A  receiver  will  also  be  appointed  where  the 
mortgagor  is  insolvent  and  the  mortgaged  property  is  insufficient  to 
pay  the  mortgage  debt,  and  there  is  danger  of  loss  unless  a  receiver 
is  appointed.-     So  also  where  the  trustee  of  the  mortgage  is  by  its 


etc.  R.  R.,  20  Fed.  Rep.  260  (188-t), 
a  receiver  was  appointed,  the  mort- 
gage covering  the  income  and  earn- 
ings, and  the  company  being  insolv- 
ent. For  an  approved  form  of  an 
order  appointing  a  receiver  and  grant- 
ing an  injunction,  see  Skiddy  v.  At- 
lantic, etc.  R.  R.,  3  Hughes,  334-337 
(1879);   s.  c,  22  Fed.  Cas.  274. 

1  A  receiver  will  be  appointed  where 
the  company  is  insolvent  and  has 
parted  with  all  its  bills  receivable 
and  available  assets,  and  there  is  im- 
minent danger  that  executions  will 
be  levied  on  the  property  piecemeal. 
Re  South  Carolina  R.  R.,  11  Chic.  Leg. 
N.  8  (1878).  See  also  Sage  r.  Little, 
etc.  R.  R.,  125  U.  S.  361  (1888), 
where  a  judgment  creditor  applied. 

2  In  an  application  for  a  receiver- 
ship, although  the  insolvency  of  the 
company  is  denied,  yet,  where  the 
company  is  unable  or  unwilling  to 
pay  the  interest,  a  receiver  may  be 
appointed.  If  the  security  is  ade- 
quate, and  there  is  no  danger  of  ulti- 
mate loss  to  the  mortgagee,  a  receiver- 
ship will  be  denied;  but  where  the 
owner  of  a  conflicting  claim  controls 
the  company,  a  receiver  will  be  ap- 
pointed. Farmers'  L.  &  T.  Co.  r.  Wi- 
nona, etc.  Ry.,  59  Fed.  Rep.  957 
(1893).  A  mortgagee  is  entitled  to 
the  income  and  a  receiver  therefor 
upon  default,  if  the  mortgagor  is  in- 
solvent and  the  security  is  inadequate, 
even  though  the  mortgage  does  not 
cover  the  income.  Central  Trust  Co. 
V.  Chattanooga,  etc.  R.  R.,  94  Fed. 
Rep.  275  (1899),  holding  also  that  a 
mortgagor  is  technically  insolvent  and 
the  security  inadequate  if  it  is  unable 
to  pay  its  accruing  interest;  hence  a 
receiver  will  be  appointed.  A  receiver 
will  be  appointed   if  the  corporation 
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is  insolvent  and  there  is  no  reason- 
able prospect  that  it  will  soon  be- 
come solvent.  Ft.  Wayne,  etc.  Corp, 
V.  Franklin,  etc.  Co.,  57  N.  J.  Eq.  7 
(1898).  A  receiver  will  not  be  ap- 
pointed at  the  instance  of  a  second 
mortgagee,  where  there  is  no  evi- 
dence of  waste,  fraud,  or  probable  loss 
by  continuing  the  management,  even 
though  the  corporation  is  insolvent. 
Trust  &  Deposit  Co.  v.  Spartanburg, 
etc.  Co.,  91  Fed.  Rep.  324  (1898). 
Where  the  mortgagor  company  is  in- 
solvent and  interest  is  in  arrears,  and 
the  property  is  an  insufficient  secur- 
ity, and  foreclosure  has  been  com- 
menced, the  court  will  appoint  a  re- 
ceiver. Kerp  V.  Michigan,  etc.  R.  R., 
14  Fed.  Cas.  382  (1873),  holding  also 
that  the  receiver  may  take  the  prop- 
erty from  the  lessee  of  a  mortgagor, 
the  lessee  being  made  a  party,  and 
the  lease  being  subject  to  the  mort- 
gage. Where  the  company  is  insolv- 
ent and  there  are  arrears  of  interest, 
and  the  property  is  insufficient  to  pay 
the  debt,  and  the  equity  of  redemp- 
tion has  been  sold,  and  the  purchaser 
is  in  possession,  and  the  mortgage 
covered  the  rents  and  profits,  a  clear 
case  for  a  receiver  is  made  out.  Kelly 
V.  Alabama,  etc.  R.  R.,  58  Ala.  489 
(1877).  Even  though  the  mortgage 
does  not  cover  rents  and  profits,  yet, 
"when  a  mortgagor  in  possession  has 
made  default  in  the  payment  of  the 
mortgage  debt  and  is  insolvent,  the 
mortgage  not  being  an  adequate  se- 
curity for  the  payment  of  the  debt, 
or  there  is  imminent  danger  of  waste 
or  destruction  of  the  property,  the 
mortgagee,  instituting  a  suit  in  equity 
for  a  foreclosure,  may  obtain  the  ap- 
pointment of  a  receiver  to  take  pos^ 
session  and  secure  the  rents  and  prof- 


§   862.]                                                        RECEIVERS.  [CH.  LI. 

terms  authorized  to  take  possession  of  the  property  upon  default,  but 

its,  and  in  this  way  fasten  a  specific  ble  interest,  and  the  defendant,  being 
lien  upon  the  rents  to  meet  any  de-  in  possession,  was  wasting  or  remov- 
ficiency  of  the  mortgage  debt."  Leh-  ing  the  property.  But  he  refused  the 
man  v.  Tallassee  Mfg.  Co.,  64  Ala.  application  of  the  bondholders  for  a 
567,  597  (1879).  Ordinarily  the  ques-  receiver  where  the  property  was  in 
tion  of  whether  a  receiver  shall  be  the  hands  of  state  fficials  who  in- 
appointed  is  one  upon  which  there  dorsed  the  bonds  in  behalf  of  the 
is  no  appeal  from  the  decision  of  the  state.  Every  other  remedy  against 
court  below.  Milwaukee,  etc.  R?  R.  them — injunction  suit  for  damages 
V.  Soutter,  2  "Wall.  510  (1864).  In  and  a  suit  to  follow  the  fund— should 
Pullan  V.  Cincinnati,  etc.  R.  R.,  4  Biss.  be  exhausted  before  a  receiver  is  ap- 
35  (1865);  s.  c,  20  Fed.  Cas.  32,  the  pointed  in  such  a  case.  Justice  Har- 
court  said:  "The  power  of  courts  of  Ian,  in  Tysen  v.  Wabash  Ry.,  8  Biss. 
chancery  to  appoint  receivers  is  a  dis-  247  (1878);  s.  c,  24  Fed.  Cas.  479, 
cretionary  power,  to  be  exercised  with  said  that  the  appointment  of  a  re- 
great  caution.  To  dispossess  the  ceiver  "has  depended  largely  upon  the 
owner  of  property  of  its  possession  peculiar  circumstances  of  each  case," 
before  a  final  hearing  is  a  strong  and  he  refused  to  appoint  a  receiver 
measure,  not  to  be  adopted  but  in  a  where  the  mortgage  did  not  cover  the 
strong  case.  I  think  it  should  never  rents  and  profits,  and  a  large  major- 
be  done,  unless  without  it  the  com-  ity  of  the  bondholders  were  opposed 
plainant  would  be  in  danger  of  suffer-  to  it  on  the  ground  that  it  would  in- 
Ing  irreparable  loss."  The  court  re-  terfere  with  a  proposed  reorganiza- 
fused  to  appoint  a  receiver  wltere,  al-  tion,  and  where  the  appointment 
though  there  had  been  ten  years'  de-  would  disrupt  the  system  of  roads 
fault,  the  bill  failed  to  allege  that  and  would  destroy  any  possibility  of 
the  mortgaged  property  was  not  a  the  second-mortgage  bondholders,  who 
sufficient  security  for  the  debt.  But  instituted  this  suit  and  application, 
the  court  appointed  a  receiver  to  ex-  from  realizing  anything  on  their 
amine  the  books  and  affairs  of  the  bonds.  "The  appointment  of  a  re- 
road,  and  ascertain  the  net  earnings,  ceiver  rests  in  the  sound  discretion 
and  receive  a  specified  proportion  of  the  court;  mere  insolvency  may  or 
thereof  for  the  bondholders,  and  the  may  not  call  for  such  action."  A 
court  ordered  the  company  to  comply  motion  for  a  receiver  will  be  deferred 
with  those  directions.  Although  a  when  the  necessity  is  not  clear.  Farm- 
suit  is  pending  by  a  stockholder  to  ers'  L.  &  T.  Co.  v.  Chicago,  etc.  Ry.,  27 
obtain  a  receiver,  yet  the  mortgage  Fed.  Rep.  146  (1886).  A  federal  court 
bondholders  upon  default  may  insti-  to  which  a  case  has  been  removed 
tute  a  foreclosure  suit  and  have  a  after  an  ex  parte  appointment  of  a 
receiver  appointed  in  such  suit.  The  receiver  will  remove  him  where  the 
court  will  not  stay  the  latter  suit  at  property  is  not  in  jeopardy  and  no 
the  instance  of  the  stockholder  v/ho  particular  occasion  therefor  exists, 
brought  the  first  suit.  Pennsylvania  McHenry  v.  New  York,  etc.  R.  R.,  25 
Co.  etc.  V.  Jacksonville,  etc.  Co.,  55  Fed.  Rep.  114  (1885).  In  a  bondhold- 
Fed.  Rep.  134  (1893).  er's  suit  for  foreclosure  for  non-pay- 
Mr.  Justice  Bradley  said  in  Vose  v.  ment  of  coupons,  a  receiver  will  be 
Reed,  1  Woods,  647  (1871);  s.  c,  28  appointed  where  the  company  is  seri- 
Fed.  Cas.  1298,  that  the  appointment  ously  embarrassed,  and  the  road  in 
of  a  receiver  was  discretionary,  and  dangerous  physical  condition,  and  the 
that  the  court  would  appoint  one  rolling-stock  is  insufficient,  and  cur- 
where  the  complainant  had  an  equita-  rent  expenses  are  not  met,  except  by 
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he  refuses  to  do  so,  the  court  upon  a  foreclosure  suit  will  appoint  a  re- 
ceiver.^    It  is  to  be  borne  in  mind,  however,  that  a  court  of  equity  has 


personal  guaranties.   The  defense  that    carry  with  it  the  right  to  a  receiver. 


the  bonds  were  fraudulent  and  with- 
out consideration  is  insufficient  to 
prevent  the  receivership.  Heins- 
heimer  v.  Dayton,  etc.  R.  R.,  3  Ry. 
&  Corp.  L.  J.  268  (0.  Com.  PI.  1888). 
The  inadequacy  of  the  security  must 
be  clearly  made  out.  Burlingame  r. 
Parce,  12  Hun,  144  (1877),  not,  how- 
ever, a  corporation  case.  A  receiver 
will  be  appointed  where  it  is  nec- 
essary in  order  to  save  the  property 
from  going  to  absolute  destruction. 
Wallace  v.  Loomis,  97  U.  S.  146 
(1877).  A  receiver  will  be  appointed 
to  take  the  receipts  for  the  time  be- 
tween the  decree  of  foreclosure  and 
the  sale  itself.  Benedict  t.  St.  Joseph, 
etc.  R.  R.,  19  Fed.  Rep.  173  (1883). 
"In.  equity  actions  applications  for 
the  appointment  of  receivers  are  not 
uncommon,  and  in  actions  to  foreclose 
real-estate  mortgages,  where  the  se- 
curity is  weak  or  inadequate,  the 
court  may  appoint  a  receiver  of  the 
income  and  profits  of  the  property 
covered  by  the  mortgage,  in  anticipa- 
tion of  the  judgment  and  sale,  and 
such  appointments  are  made  on  gen- 
eral principles  of  equity  independent 
of  all  statutes."  U.  S.  Trust  Co.  v. 
New  York,  etc.  Ry.,  35  Hun,  341 
(1885).  "After  foreclosure  is  com- 
menced, the  plaintiff  may,  if  the  se- 
curity is  in  jeopardy,  intercept, 
through  the  aid  of  a  receiver,  the 
rents  or  emblements,  or  both,  upon 
the  theory  that  the  whole  estate  is 
pledged  as  security  for  the  debt,  and 
that  the  creditor  is  immediately  en- 
titled to  his  money  or  the  property 
pledged."  Hamilton  v.  Austin,  36 
Hun,  138  (1885).  In  Mercantile  T. 
Co.  V.  Missouri,  etc.  Ry.,  36  Fed.  Rep. 
221  (1888),  where  the  interest  was 
in  default  and  insolvency  inevitable, 
the  court  appointed  a  receiver,  and 
said:  "The  right  to  foreclose  does  not 


There  are  many  considerations  which 
bear  upon  that  question.  Every  case, 
of  course,  stands  on  its  ov/n  merits. 
It  is  difficult  to  formulate  any  rule 
which,  briefly  stated,  will  control  in 
all  cases.  It  should  appear  that  there 
is  some  danger  to  the  property;  that 
its  protection,  its  preservation,  the 
interests  of  various  holders,  require 
possession  by  the  court  before  the  re- 
ceiver should  be  appointed.  It  doea 
not  go  as  a  matter  of  course,  and 
yet  it  is  not  a  matter  that  a  court 
can  refuse  simply  because  it  is  an 
annoyance.  If,  looking  at  the  situa- 
tion of  the  litigating  parties  and  of 
the  property,  with  the  prospects  of 
the  future,  it  should  appear  to  a  court 
that  they  would  be  benefited,  that 
their  interests  would  be  subserved  by 
the  appointment  of  a  receiver,  why 
no  court — although  a  matter  resting, 
as  it  is  said,  in  its  discretion — could 
refuse  to  make  the  appointment." 

1  Warner  r.  Rising  Fawn  Iron  Co., 
3  Woods,  514  (1878);  s.  c,  29  Fed. 
Cas.  261.  See  also  §  822,  supra.  A 
receiver  may  be  appointed  pending  a 
bondholder's  bill  to  have  a  strict  fore- 
closure decreed.  Ellis  t\  Boston,  etc. 
R.  R..  107  Mass.  1,  28  (1871).  The 
fact  that  the  trustee  has  power  to 
take  possession,  but  does  not  do  so, 
is  no  bar  to  the  appointment  of  a 
receiver.  A  receiver  is  not  appointed 
as  a  matter  of  course  upon  a  fore- 
closure for  the  non-payment  of  in- 
terest. Although  the  company,  in- 
stead of  paying  the  coupons,  uses  the 
income  for  improvements,  the  court 
will  not  appoint  a  receiver.  If  a  re- 
ceiver had  been  in  charge  the  same 
thing  would  have  been  ordered.  Wil- 
liamson r.  New  Albany,  etc.  R.  R.,  1 
Biss.  198  (1857);  s.  c,  30  Fed.  Caa. 
12. 
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no  power  to  appoint  a  receiver  to  carry  on  tlie  business  except  witli  a 
view  to  winding  up  its  affairs  and  selling  its  property.^ 

In  extreme  cases  and  where  delay  in  the  appointment  of  a  re- 
ceiver will  be  dangerous,  the  court  may  appoint  a  receiver  in  a  suit 
instituted  before  a  default  has  occurred  and  before  foreclosure  has 
been  commenced.^ 

Yet  there  is  a  limit  beyond  which  the  court  will  not  go  in  re- 
gard to  appointing  receivers.  A  strong  case  must  be  made  out  to 
deprive  the  mortgagor  of  possession  before  foreclosure  is  complete. 
With  railroads  the  rule  has  been  relaxed  because  such  foreclosures 
generally  mean  great  loss  to  the  bondholders  anyway,  and  because 
the  public  will  be  served  better  by  a  receiver  than  by  the  insolvent 
mortgagor  corporation,  embarrassed  by  attaclunents,  suits,  and  liens.^ 


1  Gutterson  &  Gould  v.  Lebanon,  etc. 
Co.,  151  Fed.  Rep.  72    (1907). 

2  "Where     the    mortgagor    railroad 
company  has  become  insolvent  and  is 
unable  to  meet  its  floating  debt  or  the 
coupons  which   are  about  to   become 
due,  and  is  unable  to  borrow  money, 
and  its  business  is  liable  to  be  broken 
up   and  destroyed,  and   the  company 
admits    all    this,    a    mortgage    bond- 
holder may  before  default  file  a  bill 
for    a    receiver    and    an    injunction. 
"Although  as  a  rule  a  mortgagee  can- 
not ask  for  relief  until  his  mortgage 
debt  has  become  due,  he  can  go  into 
a  court  of  equity  before  that  time  has 
arrived    and    ask    for    an    injunction 
and  a  receiver  to  prevent  the  subject- 
matter   of   his  mortgage   from   being 
impaired  and  wasted."     It  is  imma- 
terial  that  the   company   desires   the 
application    to    succeed.       Brassey    v. 
New  York,  etc.   R.  R.,   19   Fed.  Rep. 
663    (1884).     A  receiver   will   be  ap- 
pointed when  there  is  a  larger  deficit 
in  interest,  business  is  decreasing,  re- 
pairs are  needed,  the  bondholders  are 
not    in    harmony,    and    a    foreclosure 
is    probable,    and    there    is    no   other 
way  of  applying  profits  to  debts.     A 
receiver  over  the  part  located  in  an- 
other circuit  was  denied,  the  right  be- 
ing   doubtful.      Mercantile    T.    Co.   v. 
Missouri,  etc.   Ry.,   36   Fed.  Rep.    221 
(1888).     A  bill  in  equity  to  foreclose 
a  mortgage  given   by  a  water-works 


corporation    showed    that    its    assets 
were  insufficient  to  pay  its  mortgage 
debts,  that  it  was  in  a  failing  condi- 
tion, and  would  not  be  able  to  con- 
tinue its  business  or  carry  out  its  con- 
tracts;   that  while  a  default  had  not 
taken    place    under   the   mortgage,    it 
was  certain  to  occur  very  soon;   that 
many  of  its  creditors,  without  liens, 
had  attached   and  levied   upon  mort- 
gaged  property,   and   had   garnisheed 
debts  due  the  corporation,  which  debts 
were  also  covered  by  such  mortgage; 
that  it  was  impossible  for  it  to  col- 
lect its  revenues;  that  it  was  without 
resources    to    carry   on    its   business; 
and  that  its  property  was  in  imminent 
danger  of  waste  and   loss.     The  bill 
prayed  for  the  appointment  of  a  re- 
ceiver.    All   persons   interested   were 
made  parties  to  the  suit.     The  corpo- 
ration, by  its  president,  gave  written 
consent  to  the  appointment  of  a  re- 
ceiver.    Held,  that  such  bill  was  im- 
properly dismissed  on  demurrer  of  de- 
fendants,   who    were    attaching   cred- 
itors of  the  corporation.     Thompson 
r.    Natchez,    etc.    Co.,    68    Miss.    423 
(1891).    A  receiver  of  rents  and  prof- 
its of  land  will  not  be  appointed  when 
the  right  to  sell  has  not  yet  accrued 
and  part  of  the  debt  is  not  yet  due. 
Hollenbeck  v.   Donnell,   94   N.   Y.  342 
(1884),  rev'g  29  Hun,  94    (1883). 

3  A  court  will  not  appoint  a  receiver 
as  a  matter  of  course  in  the  foreclos- 
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Hence  a  foreclosure  may  be  commenced  and  a  receiver  appointed 


ure  of  a  railroad  mortgage.  Fraud, 
incompetency,  preservation  of  the 
property,  or  some  other  suflQcient  rea- 
son must  be  given.  Blair  v.  St.  Louis, 
etc.  R.  R.,  20  Fed.  Rep.  348  (1884). 
The  court  may  deny  the  receivership, 
but  require  the  company  to  make 
stated  reports  to  the  court  pending  a 
bondholder's  suit  to  foreclose.  Wil- 
liamson t'.  New  Albany,  etc.  R.  R., 
1  Biss.  198  (1857);  s.  c,  30  Fed.  Cas. 
12.  In  Central  T.  Co.  v.  Wabash,  etc. 
R.  R.,  25  Fed.  Rep.  693  (1885),  the 
court  refused  to  appoint  a  receiver 
because  negotiations  were  pending  to 
adjust  the  whole  matter.  In  Cheever  v. 
Rutland,  etc.  R.  R.,  39  Vt.  653  (1863), 
the  court  refused  to  appoint  a  re- 
ceiver on  the  application  of  the  first- 
mortgage  bondholders,  who  had  filed 
a  bill  to  foreclose  and  to  obtain  pos- 
session, or  to  have  a  receiver  ap- 
pointed, although  the  second  mort- 
gagees were  in  possession  and  the  in- 
terest on  the  first-mortgage  bonds  had 
not  been  paid.  The  management  of 
the  second  mortgagees  was  capable 
and  honest,  and  the  court  refused  to 
disturb  it.  No  receiver  will  be  ap- 
pointed where  the  mortgage  provides 
that  the  mortgagor's  possession  shall 
not  be  disturbed  for  default  due  to 
a  failure  of  business,  and  the  default 
was  due  to  that.  But  the  court  will 
retain  the  suit  to  require  quarterly  re- 
ports from  the  company  and  to  take 
action  thereafter  as  may  be  deemed 
best.  Stewart  v.  Chesapeake,  etc. 
Canal  Co.,  5  Fed.  Rep.  149  (1881); 
American,  etc.  T.  Co.  i:  Toledo,  etc. 
Ry.,  29  Fed.  Rep.  416  (1886).  In  Meyer 
V.  Johnston,  53  Ala.  237,  335,  336,  349, 
350  (1875),  strict  rules  in  regard  to 
the  appointment  of  a  receiver  were 
laid  down,  yet  the  appointment  of  a 
receiver  in  that  case  was  upheld.  A 
receiver  will  not  be  appointed  unless 
the  suitor  has  a  clear  right,  and  this 
extraordinary  remedy  is  necessary  to 
prevent  loss  or  great  danger  and  there 
is  no  other  mode  of  protection.    Over- 


ton V.   Memphis,  etc.   R.  R.,   lo   Fed. 
Rep.  866  (1882). 

A   temporary   receiver   will   not  be 
appointed    of    a    corporation,    whose 
only  assets  consist  of  stock  in  various 
gas    companies,    which    stocks    have 
been  mortgaged   by  the  former  com- 
pany, where  all  charges  of  fraud  and 
mismanagement    are    denied.      Brady 
r.  Bay  State,  etc.  Co.,  106  Fed.  Rep. 
584    (1901).     The   court  will   not  re- 
fuse a  receivership  on  the  ground  that 
the  motive  of  the  complainant  is  to 
acquire  the  property  of  the  insolvent 
defendant  at  a  low  figure.    Ft.  Wayne, 
etc.  Corp.  V.  Franklin,  etc.  Co.,  57  N. 
J.  Eq.  16    (1898).     Where  a  railroad 
has  been  leased  at  a  rental  insufficient 
to   pay   the   interest  on   its   bonds,   a 
receiver  will  not  be  appointed  at  the 
instance    of    a    creditor    or    a    stock- 
holder, inasmuch  a^  all   the  receiver 
could  do  would  be  to  collect  and  ap- 
ply the  rental  on  the  bonds.    Neither 
will  a  receiver  be  appointed  of  the 
lessee  where  its  assets  consist  merely 
of  earnings,  which  are  insufficient  to 
pay  the  rental.     City  of  Cape  May  r. 
Cape  May,  etc.  R.  R.,  44  Atl.  Rep.  973 
(N.  J.  1899).     In  a  stockholder's  suit 
to  set  aside  a  sale  by  a  Maine  corpo- 
ration of  all  its  assets  to  a  New  Jer- 
sey corporation,  the  suit  being  in  New 
Jersey,    the    Maine   corporation    is    a 
necessary    party    defendant,     and     a 
court  in  Maine  will  not  appoint  a  re- 
ceiver of  the  same  for  the  sole  pur- 
pose of  appearing  in  the  suit  in  New 
Jersej'.     Hutchinson  v.  American,  etc. 
Co.,  104  Fed.  Rep.  182  (1900).    Where 
a  majority  of  the  bondholders  are  oi>- 
posed  to  a  receivership  and  there  is 
a  reasonahle  prospect  that  the  inter- 
est will  soon  be  paid,  the  court  will 
not  appoint  a  receiver,  even   though 
interest  has  not  been  paid  for  seven- 
teen  years,   there  being  no   proof  of 
insolvency  or  dishonesty  in  the  man- 
agement.   Romare  r.  Broken,  etc.  Co., 
114     Fed.    Rep.     194     (1902).      Even 
though  an  insolvent  corporation  haa 
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for  non-payment  of  taxes,  general  insolvency  being  alleged.^  Where 
a  city  is  about  to  forfeit  its  grant  to  a  street  railway  on  account 
of  non-payment  of  taxes,  the  grant  providing  for  such  forfeiture,  a 
mortgagee  of  the  street  railway  may  have  a  receiver  appointed  to  bor- 
row money  and  pay  such  taxes.-  The  receivership,  however,  is  never 
a  matter  of  right,^  and  conditions  may  be  imposed  *  relative  to  the 
"six  months'  "  rule. 

In  Michigan,  by  statute,  the  courts  are  not  allowed  to  appoint  a 
receiver,  on  the  ground  that  the  security  is  inadequate,  during  fore- 
closure of  a  mortgage  that  does  not  cover  rents  and  profits.^  But  even 
in  Michigan  a  minority  of  the  mortgage  bondholders  may  have  a  re- 
ceiver appointed,  where  the  mortgage  trustees  have  resigned,  the  cor- 
poration is  without  officers,  executions  are  being  levied,  and  a  forfeit- 
ure of  charter  is  imminent.^  A  divisional  mortgage  bondholder  can- 
not have  a  receiver  appointed  over  the  whole  property  as  against  the 

assigned  for  the  benefit  of  creditors,  courts  are  not  allowed  to  appoint  a 

and  afterwards  a  receiver  of  the  same  receiver    of    farm    lands    during    the 

has   been   appointed   by   a  court,   yet  foreclosure  suit,  where  the  mortgage 

bankruptcy   proceedings   take   preced-  does    not    cover     rents     and    profits, 

ence  over  "the  assignment  and  receiv-  Wagar  v.  Stone,  36  Mich.  364   (1877). 

ership.     Lea  v.  G€0.  M.  West  Co.,  91  The   federal    court   in   Michigan   will 

Fed.  Rep.  237    (1899).     The  national  follow  the  state  statute  to  the  effect 

bankruptcy    act    does   not    prevent    a  that  the  mortgagee  cannot  take  pos- 

court  of  equity  appointing  a  receiver  session   until   the   foreclosure   sale   is 

of  an  insolvent  corporation.     State  v.  confirmed,  and  hence  will  not  appoint 

Superior    Court,    etc.,    20    Wash.    545  a  receiver  on  the  ground  of  the  in- 

(2899).  adequacy  of  the  security.     Union,  etc. 

1  Putnam  v.  Jacksonville,  etc.  Ry.,  Ins.  Co.  v.  Union,  etc.  Co.,  37  Fed. 
61  Fed.  Rep.  440  (1893).  In  a  fore-  Rep.  286  (1884).  A  receiver  was  ap- 
closure  suit  the  court  may  appoint  pointed  at  the  instance  of  a  mortgagee 
a  receiver  where  the  property  is  in-  of  a  manufacturing  company  in  Long- 
sufficient  to  pay  the  debt  and  the  ley  r.  Amazon,  etc.  Co.,  128  Mich.  194 
mortgagor  is  insolvent  and  the  in-  (1901).  Even  though  a  mortgage 
come  is  not  being  applied  to  taxes,  gives  the  mortgagee  a  right  to  a  re- 
insurance, and  repairs.  American  ceivership  in  case  of  default,  yet  the 
Nat.  Bank  v.  Northwestern,  etc.  Co.,  court  will  not  appoint  a  receiver  un- 
89  Fed.  Rep.  610  (1898).  Cf.  §799,  less  there  is  danger  of  ultimate  loss 
supra.  to  the  bondholders  by  permitting  the 

2  Union  St.  Ry.  v.  City  of  Saginaw,  mortgagor  to  remain  in  possession. 
115   Mich.   300    (1897).  Union  T.  Co.  v.  Charlotte,  etc.  Co.,  116 

.".  The  appointment  of  a  receiver  "is  N.   W.   Rep.   379    (Mich.   1908).     The 

not  a   matter   of  right,  but  rests   in  Colorado  statute  does  not  prevent  the 

the  sound  discretion  of  the  court,  and  appointment   of   a  receiver   in   behalf 

is  a  power  to  be  exercised  sparingly  of  a  foreclosing  mortgagee.     Elmira, 

and   with    great   caution."      Farmers'  etc.  v.  Stanchfield,  160  Fed.  Rep.  811 

L.  &  T.  Co.  V.  Kansas  City,  etc.  R.  R.,  (1908). 

53  Fed.  Rep.  182   (1892).  o  Ralph  w.  Shiawassee  Circuit  Judge, 

4  See  §  861,  supra.  100  Mich.  164   (1894). 

5  Under  the  statutes  of  Michigan  the 
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objection  of  the  bondholders  secured  by  mortgage  on  the  remainder 
of  the  property.^  The  bondsman  for  a  receiver  is  liable  for  his  em- 
bezzlements, even  though  the  receivership  was  illegal  for  want  of 
jurisdiction.- 

In  England  a  railroad  mortgage  covers  the  income  and  earnings 
only,  and  hence  no  foreclosures  are  possible.  The  court,  on  the  in- 
solvency of  a  raihvny,  will  ajipoint  a  receiver  to  receive  payment  of 
the  profits,  but  will  not  give  the  receiver  power  to  take  charge  of  and 
manage  the  property.  In  England  the  receiver  with  power  to  take 
charge  of  and  manage  the  property  is  called  "manager."  ^  If  the  com- 
pany does  not  pay  the  interest  on  the  mortgage,  the  court  will  appoint 
a  receiver  to  receive  the  income  for  the  benefit  of  the  mortgagee.* 


1  Merriam  v.  St.  Louis,  etc.  Ry.,  136 
Mo.  145   (1896). 

2  Baltimore,  etc.  Assoc,  v.  Alderson, 
99  Fed.  Rep.  489   (1900). 

3  Marshall  r.  South.  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  36.  In 
England  the  court  of  chancery  refuses 
to  appoint  a  receiver  for  the  purpose 
of  carrying  on  a  business  until  a  debt 
can  be  paid,  especially  where  the 
property  of  a  quasi-public  corporation 
is  involved.  "The  court  does  not  as- 
sume the  management  of  a  business 
or  undertaking  except  with  a  view  to 
the  winding-up  and  sale  of  the  busi- 
ness or  undertaking.  The  manage- 
ment is  an  interim  management;  its 
necessity  and  its  jurisdiction  spring 
out  of  the  jurisdiction  to  liquidate  and 
sell;  the  business  or  undertaking  is 
managed  and  continued  in  order  that 
it  may  be  sold  as  a  going  concern, 
and  with  the  sale  the  management 
ends."  If  a  receiver  has  been  im- 
properly appointed  it  binds  only  the 
parties  to  the  action,  except  that  pos- 
session of  the  property  by  the  court 
must  be  respected.  Pegge  v.  Neath  Co., 
[1895]  2  Ch.  508. 

4  Bowen  i\  Brecon  Ry.,  L.  R.  3  Eq. 
541  (1876).  In  England  the  duty  of 
a  receiver  is  merely  to  receive  the 
profits  and  not  the  entire  income,  and 
hence  no  receiver  of  an  unfinished 
railroad  will  be  appointed,  inasmuch 
as  there  can  be  no  profits.  Re  Knott 
End  Ry.,  [1901]  2  Ch.  8.     In  1S76  the 
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court  of  chancery  in  England  decided 
(Gardner  r.  London,  etc.  Ry.,  L.  R. 
2  Ch.  App.  201—1867)  that  a  mort- 
gage on  the  "undertaking"  and  tolls, 
but  not  on  the  railway  itself,  was 
such  that  the  court  had  no  inherent 
power  to  apix)int  a  manager  of  the 
railroad  upon  default  in  the  mortgage, 
but  had  power  only  to  appoint  a  re- 
ceiver of  the  tolls  from  the  company 
itself.  Thereupon  parliament,  in  the 
Railway  Companies  Act  of  1807,  con- 
ferred such  power  on  the  courts. 
Under  this  act  the  English  courts  may 
appoint  a  manager  as  well  as  receiver. 
Re  Manchester,  etc.  Ry.,  L.  R.  14  Ch. 
D.  645  (1880).  A  receiver  of  the 
docks  owned  by  a  dock  company  may 
be  appointed  by  the  court  at  the  in- 
stance and  suit  of  a  mortgagee  to 
manage  the  docks  and  pay  any  sur- 
plus profits  into  the  court.  Ames  v. 
Birkenhead  Docks,  20  Beav.  332 
(1855).  "It  is  the  ordinary  remedy 
of  a  mortgagee  of  tolls  to  come  here 
for  a  receiver.  That  is  one  of  the 
oldest  remedies  in  this  court."  Hop- 
kins r.  Worcester,  etc.  Canal,  L.  R.  6 
Eq.  437  (1868).  In  the  early  case  of 
Fripp  V.  Chard  Ry.,  21  Eng.  L.  &  Eq. 
53  (1853),  the  court  api)ointed  a  re- 
ceiver to  oi>erat€  a  railroad  for  the 
benefit  of  mortgagees  where  the  com- 
pany was  hopelessly  insolvent,  and 
interest  and  principal  were  in  arrears. 
But  the  court  will  not  appoint  a  re- 
ceiver of  a  railway  company  that  has 
27 
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§863.  Receivers  upon  the  application  of  judgment  creditors,  gen- 
eral creditors,  the  state,  the  corporation  itself,  stockholders,  and  in 
other  cases— Procedure  in  making  the  appointment— Collateral 
attack  on  legality  of  receivership.— J] suallj,  of  course,  a  receiver 
is  appointed  on  the  application  of  a  mortgagee  or  a  trustee  of  a  mort- 
gage deed  of  trust.^  Sometimes,  however,  the  trustee  is  reluctant  or 
slow  to  act,  and  then  the  application  is  generally  made  by  some  one 
else.  The  right  of  various  parties  to  make  the  application  will  now  be 
considered.  A  judgment  creditor  of  a  corporation,  who  has  caused 
execution  to  be  issued,  may,  after  the  execution  is  returned  unsatisfied, 
file  a  bill  in  equity  to  cause  the  corporate  assets  to  be  applied  to  his 
debt,  and  may  have  a  receiver  appointed.  Especially  is  this  the  case 
with  railroad  corporations,  inasmuch  as  the  railroad  itself  or  the 
company's  equity  therein  cannot  be  sold  on  execution.^    Even  the  re- 

never  done  anything  towards  proceed-  ent  power  to  appoint  a  receiver  of  the 
ing  with  its  enterprise.  Re  Birming-  corporation.  Palmer  v.  Clark,  4  Abb. 
ham,  etc.  Ry.,  L.  R.  18  Ch.  D.  155  N.  Cas.  25  (1877).  Judgment  cred- 
(1881).  In  England  a  receiver  and  iters  in  England,  by  the  Railway  Corn- 
manager  will  be  appointed  in  behalf  panies  Act  of  1867,  cannot  levy  execu- 
of    debenture-holders    when   the    com-  tion,   but   they   may   have   a   receiver 


pany  is  insolvent  and  executions  are 
about  to  be  levied.  Edwards  v.  Stan- 
dard, etc.  Syndicate,  [1893]  1  Ch.  574. 
Concerning  receiverships  in  England, 
see  also  Hodges  on  Railways,  and 
§  833,  supra. 

1  See  §  862,  supra,  as  to  such  appli- 
cations. 

2  See  §  899,  infra.  A  receiver  of  a 
railroad  may  be  appointed  at  the  in- 
stance of  judgment  creditors.  Hervey 
V.  Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884);  s.  c.  on  appeal,  sub  nom. 
Union  T.  Co.  v.  Illinois,  etc.  Ry.,  117 
U.  S.  434  (1886).  Where  the  mort- 
gage provides  that  the  bonds  shall  be- 
come due  in  case  of  an  execution  issu 


appointed.  Re  Manchester,  etc.  Ry., 
L.  R.  14  Ch.  D.  645  (1880).  An  exe- 
cution creditor  cannot  have  a  re- 
ceiver appointed  as  against  a  mort- 
gagee in  possession,  even  though  col- 
lusion be  charged.  An  injunction  re- 
quiring the  mortgagee  to  apply  the 
rents  and  profits  to  the  mortgage  will 
be  granted.  U.  S.  v.  Masich,  44  Fed. 
Rep.  10  (1890).  "The  power  to  de- 
clare a  forfeiture  of  corporate  fran- 
chises was  originally  in  England 
vested  in  the  courts  of  law,  and  was 
exercised  in  a  proceeding  brought  by 
the  attorney-general  in  the  name  of 
the  sovereign.  The  court  of  chancery 
never    assumed    jurisdiction    in    such 


ing   against  the   company   and   being  cases  until    it  was  conferred   by  act 

unpaid,    it   is   legal    for   a   holder   of  of  parliament.     It  declined,  until  the 

coupon's  to  obtain  judgment  and  issue  power    was    conferred    by    statute,    to 

Buch  execution,  and  the  mortgage  may  sequestrate  corporate  property  through 

thereby  be  declared  due,  even  though  the  medium  of  a  receiver,  or  to  dis- 

the  judgment  on  the  coupons  was  ob-  solve  corporate  bodies,  or  to  restrain 

tained  by  consent  for  the  purpose  of  the  usurpation  of  corporate  powers." 

having    the    mortgage    become     due.  Decker    v.    Gardner,    124    N.    Y.    334 

Dickerman  v.  Northern  T.  Co.,  176  U.  (1890).    Where,  under  levy  of  execu- 

S.  181  (1900).    Upon  the  return  of  an  tion,   the   tolls  of   a  bridge  company 


execution    against   a   corporation    un- 
satisfied, a  court  of  equity  has  inher- 


are  sold,   a  court   of  equity  will   ap- 
point  a  receiver  to   collect   the  tolls 
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turn  of  execution  unsatisfied  is  not  necessary  if  it  clearly  would  not 
result  in  reaching  any  property.^  After  a  judgment  creditor  has  ap- 
plied for  a  receiver  the  corporation  cannot  avoid  the  receivership  by 
assigning  for  the  benefit  of  its  creditors.^ 

Where,  however,  the  receivership  is  obtained  merely  to  delay  other 


and  apply  them  on  the  judgment. 
Covington,  etc.  Co.  v.  Shepherd,  21 
How.  112  (1858).  As  to  the  form 
of  a  decree  in  a  creditor's  action,  and 
as  to  the  right  of  a  creditor  to  dis- 
continue a  suit  brought  in  behalf  of 
himself  and  other  creditors,  see  Salis- 
bury V.  Binghamton  Pub.  Co.,  85  Hun, 
99  (1895).  In  a  creditor's  bill  for  a 
receiver,  stockholders  are  not  nec- 
essary or  proper  parties.  Bristol,  etc. 
Co.  V.  Thomas,  93  Va.  396  (1896). 
Supplementary  proceedings  lie  against 
a  corporation,  and  a  receiver  may  be 
appointed.  South  Bend,  etc.  Co.  v. 
Pierre  F.  &  M.  Ins.  Co.,  4  S.  D.  173 
(1893).  A  judgment  creditor  of  an 
insolvent  corporation  may  have  a  re- 
ceiver appointed.  Youree  v.  Home, 
etc.  Co.,  79  S.  W.  Rep.  175  (Mo. 
1904).  Where  the  directors  are  wind- 
ing up  a  corporation  properly  the 
court  will  not  appoint  a  receiver  to 
do  so.  Brookshire  v.  Farmers',  etc., 
73  S.  C.  131  (1905).  A  creditor  of  an 
insolvent  bank  cannot  cause  to  be  set 
aside  a  cancellation  of  a  lease  taken 
by  the  bank  when  prosperous,  even 
though  the  bank  built  a  building  on 
the  leased  premises,  it  appearing  that 
at  the  time  of  the  cancellation  the 
property  was  not  paying  fixed  charges 
and  the  stockholders  assented  to  the 
cancellation  which  was  made  pru- 
dently and  in  good  faith  and  was 
known  to  the  creditor  who  subse- 
quently complained  on  account  of  a 
rise  in  values.  Brown  v.  Schleier,  194 
U.  S.  18  (1904). 

1  A  judgment  creditor  need  not  sue 
out  execution  upon  his  judgment  and 
have  a  return  nulla  bona,  in  order  to 
file  a  bill  in  equity  for  a  receiver  and 
other  relief,  if  such  execution  would 
be  an  idle  ceremony.  The  court  has 
power,  but  is  not  bound,   to  appoint 
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a  receiver  at  the  instance  of  a  single 
judgment  creditor  suing  for  himself 
alone.  The  net  income  received  by 
the  receiver  goes  to  such  creditor  and 
not  to  a  mortgagee  who  did  not  be- 
come a  party  thereto.  Other  and  later 
creditors  who  come  in  are  not  en- 
titled to  anything  until  after  the  orig- 
inal complainant  is  paid.  It  is  im- 
material that  the  judgment  creditor 
obtained  judgment  by  confession  of 
the  defendant.  Sage  v.  Memphis,  etc. 
R.  R.,  125  U.  S.  361  (1888).  Where 
a  corporation  is  insolvent  and  owns 
valuable  properties  widely  scattered, 
and  by  consent,  upon  the  filing  of  a 
creditor's  bill,  a  receiver  is  appointed 
and  has  possession  for  nine  months, 
it  cannot  then  attack  the  receivership 
on  the  ground  that  the  creditors' 
actions  were  not  based  on  judgments, 
etc.  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530  (1890).  The  appoint- 
ment of  a  receiver  at  the  instance  of 
a  judgment  creditor  without  an  execu- 
tion being  returned  unsatisfied  is 
nevertheless  legal  as  against  the  ob- 
jection of  another  creditor,  the  cor- 
poration not  having  objected.  Enoa 
v.  New  York,  etc.  R.  R.,  103  Fed.  Rep. 
47  (1900).  A  judgment  creditor  in 
one  state  cannot  have  a  receiver  ap- 
pointed in  another  state.  He  must 
first  obtain  judgment  in  tho  latter 
state.  Barber  r.  International  Co.,  48 
Atl.  Rep.  758  (Conn.  1901).  Before 
a  receiver  of  an  insolvent  corporation 
can  be  appointed  at  the  Instance  of 
a  creditor,  execution  unsatisfied  on 
his  judgment  must  be  returned  in  the 
county  where  the  corporation  is  lo- 
cated. Minkler  v.  U.  S.  Sheep  Co., 
4  N.  D.  507  (1895).  See  also  p.  3033, 
infra. 

■^.  Monarch   Co.  r.  Bank,  etc.,  44    S. 
W.  Rep.  956    (Ky.  1898). 
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creditors,  the  court  will  discharge  the  receiver,  even  though  the  judg- 
ment is  a  valid  one.^  A  court  of  equity  has  no  power  to  appoint  a  re- 
ceiver to  carry  on  the  business  except  with  a  view  to  winding  up  its 
affairs  and  selling  its  property.^  If  the  interested  parties  delay  for 
an  unreasonable  length  of  time  in  proceeding  to  a  sale  or  in  reorganiz- 
ing, the  court  will  discharge  the  receiver.^  Where  a  stockholder  and 
creditor,  at  the  instigation  and  with  the  connivance  of  the  officers 


1  In  Duncan  v.  Treadwell  Co.,  82 
Hun,  376  (1894),  the  court  said:  "We 
are  not  aware  of  a  statute  or  law 
which  justifies  the  continuance  of  the 
receivership  for  the  purpose  of  giving 
the  corporation  time  to  raise  money 
to  pay  its  debts."  In  Re  Philadel- 
phia, etc.  R.  R.,  14  Phila.  501  (1881), 
the  circuit  court  of  the  United  States 
said:  "The  modern  practice  prevailing 
to  some  extent,  elsewhere,  of  transfer- 
ring corporate  property  to  the  custody 
of  the  courts,  to  be  thus  held  and 
managed  for  an  indefinite  period  of 
years,  to  suit  the  convenience  of  par- 
ties, whereby  general  creditors  and 
stockholders  are  kept  at  bay,  I  re- 
gard as  a  mischievous  innovation." 
Where  a  judgment  creditor  for  $16,- 
000  has  had  a  receiver  in  possession 
for  four  years  and  has  realized  only 
$1,000,  and  has  not  pursued  any  other 
remedy,  and  the  security  is  ample, 
and  the  lien  of  the  judgment  creditor 
is  of  doubtful  validity,  the  court  will 
discharge  the  receiver.  Howard  v. 
La  Crosse,  etc.  R.  R.,  Woolw.  49 
(1864) ;  s.  c,  12  Fed.  Cas.  641.  Where, 
by  previous  agreement  with  the  offi- 
cers of  the  company,  a  judgment  cred- 
itor applies  for  and  obtains  a  receiver 
by  consent,  and  this  receiver  for  nine 
months  receives  the  income  and  ap- 
plies it  all  to  improvements,  no  effort 
being  made  to  pay  the  judgment,  the 
object  being  to  delay  all  creditors  and 
to  apply  all  profits  to  improvements 
and  to  pay  off  a  bonded  debt  before 
it  is  due,  it  is  an  abuse  of  the  proc- 
ess of  the  court  and  the  receiver  will 
be  discharged.  Sage  v.  Memphis,  etc. 
R.  R..  5  McCrary,  643  (1883);  s.  c. 
18  Fed.  Rep.  571,  and  125  U.  S.  361 


(1888).  See  also  Moran  v.  Alvas,  etc. 
Co.,  N.  Y.  L.  J.,  Dec,  1891,  where  the 
court  refused  to  appoint  a  receiver, 
and  said:  "The  power  of  the  court  to 
appoint  a  receiver  to  preserve  the  as- 
sets of  a  corporation,  foreign  or  do- 
mestic, it  seems  to  me  does  not  apply 
where  the  corporation  is  a  solvent  and 
going  concern,  and  where  it  is  per- 
fectly apparent  that  the  only  purpose 
of  the  application  for  the  appointment 
of  a  receiver  is  to  prevent  creditors 
enforcing  their  claims  by  the  ordinary 
and  due  process  of  law  against  such, 
solvent  corporation."  East  Tennessee, 
etc.  R.  R.  V.  Atlanta,  etc.  R.  R.,  49 
Fed.  Rep.  608  (1892),  where  the  fed- 
eral court  appointed  a  receiver  be- 
cause the  state  court  on  a  prior  bill 
was  about  to  appoint  one  to  merely 
nurse  the  property.  A  court  cannot 
appoint  a  receiver  of  a  foreign  cor- 
poration at  the  instance  of  a  judg- 
ment creditor  where  the  companj^  is 
solvent  and  the  receivership  is  to 
carry  along  the  business  in  order  to 
pay  creditors  and  save  something  to 
the  corporation.  A  court  of  equity  has 
no  power  to  operate  a  business  as  a 
going  concern,  the  main  purpose  be- 
ing to  delay  creditors  until  the  cor- 
poration has  time  to  raise  money,  the 
corporation  being  a  private  manufac- 
turing one.  The  court  may  merely 
continue  the  business  to  preserve  the 
assets  and  sell  the  same  for  the  bene- 
fit of  creditors.  Cronan  v.  District 
Court,  96  Pac.  Rep.  768  (Idaho,  1908). 

2  Gutterson  &  Gould  v.  Lebanon, 
etc.  Co.,  151  Fed.  Rep.  72  (1907). 

3  Piatt  V.  Philadelphia,  etc.  R.  R., 
65  Fed.  Rep.  872  (1895).  See  also 
§882. 


3030 


CH.  LI.] 


RECEIVERS. 


[§   863. 


and  other  stockholders,  files  a  bill  Uj  keep  the  corporation  a  going 
concern  and  obtains  a  receiver  for  that  purpose,  another  creditor  may 
file  a  bill  to  subject  the  property  of  the  corporation  to  the  payment  of 
his  debt,  an  allegation  l>eing  made  that  the  first  bill  was  to  hinder 
and  defraud  creditors.^  The  sui)reme  court  of  the  United  States  has 
recently  held,  however,  that  the  circuit  court  of  the  Unitod  States 
for  the  southern  district  of  New  York  has  jurisdiction  t^  appoint  re- 
ceivers of  an  insolvent  New  York  street  railway  company,  under  a  bill 
of  a  general  creditor  alleging  diverse  citizenship  of  the  parties,  and 
that  more  than  $2,000  and  interest  and  costs  is  involved,  and  alleging 
also  the  insolvency  of  the  defendant,  and  praying  for  the  administra- 
tion of  its  assets,  where  the  defendant  answers,  admitting  the  allega- 
tions of  the  bill,  and  joins  in  the  prayer  for  the  appointment  of  the 
receiver.  The  defense  that  complainants  are  not  judgment  creditors 
is  waived  by  such  an  answer.- 

A  general  creditor  of  a  corporation,  however,  cannot  ordinarily 
obtain  a  receiver.  The  general  rule  is  that  until  he  obtains  judgment, 
and  execution  is  returned  unsatisfied,  he  will  not  be  given  the  extra- 
ordinary remedy  of  a  receivership.^   There  is,  however,  the  above  ex- 


1  Quoted  and  approved  in  Cronan  v. 
District  Court,  96  Pac.  Rep.  768 
(Idaho,  1908);  Coliseum  r.  Interstate, 
etc.  Co.,  123  Ala.  512  (1899).  A  collu- 
sive suit  by  officers  for  dissolution 
and  the  appointment  of  a  receiver 
does  not  prevent  a  creditor  filing  an 
independent  bill.  Taber  v.  Royal,  etc. 
Co.,  124  Ala.  681  (1899). 

2  In  re  Metropolitan,  208  U.  S.  90 
(1908).  The  president  has  no  author- 
ity to  consent  to  a  receiver  being  ap- 
pointed. Nesbit  V.  North  Georgia,  etc. 
Co.,  156  Fed.  Rep.  979  (Ga.  1907). 

3  Simple-contract  creditors  of  a  cor- 
poration, whose  claims  have  not  been 
reduced  to  judgment,  and  who  have 
no  express  lien  on  its  property,  have 
no  standing  in  a  federal  court  of 
equity  to  obtain  a  seizure  of  their 
debtor's  property  and  collect  unpaid 
subscriptions  and  apply  the  same  to 
the  payment  of  their  debts,  even 
though  they  allege  that  an  existing 
mortgage  on  the  property  is  fraud- 
ulent and  that  the  company  is  in- 
solvent, and  a  suit  for  foreclosure  of 
the  mortgage  is  going  on.  They 
might,  under  certain  conditions,  inter- 


vene.     The    federal    courts    will    not 
even  follow  a  state  statute  authoriz- 
ing  such   a   suit,    nor    does   the   fact 
that  the  foreclosure  suit  is  in  the  fed- 
eral   court    give    jurisdiction    of    the 
creditor's  suit.     "Neither  the   insolv- 
ency of  a  corporation,  nor  the  execu- 
tion of  an  illegal  trust  deed,  nor  the 
failure  to  collect  in  full  all  stock  sub- 
scriptions, nor  all  together,  give  to  a 
simple-contract  creditor  of  a  corpora- 
tion   any    lien    on    its    property,    or 
charge  any  direct  trust  thereon."  The 
capital   stock  is  a  trust  fund   rather 
in    the   administration    of   the   assets 
after  possession  by  a  court  of  equity 
than    a  trust  attaching  to   the   prop- 
erty as  such  for  the  direct  benefit  of 
either   creditor  or   stockholder.      Rol- 
lins  V.    Brierfield    Coal,   etc.    Co.,    150 
U.   S.  371    (1893);    Texas,  etc.  Assoc, 
r.    Storrow,    92    Fed.   Rep.    5    (1899); 
Smith-Dimmick,    etc.    Co.    r.    Teague, 
119  Ala.  385    (1898).     A  simple  cred- 
itor cannot  have  a  receiver  appointed. 
Hobson    t\    Pacific,    etc.    Co..    S9    Pac. 
Rep.    866    (Cal.    1907).     A    claim    for 
unliquidated  damages  for  a  tort  is  nc 
basis  for  a  creditor's  bill   against  a 


3031 


§  863.]  RECEIVERS.  [CH.  LI, 

ception  to  this  rule.  If  the  corporation  acknowledges  the  debt,  and  it 
is  clear  that  the  corporation  is  insolvent,  and  that  the  obtaining  of  a 
judg-ment  and  the  return  of  an  execution  unsatisfied  will  be  a  useless 

corporation   on  the   ground   that  the  at  the  instance  of  a  simple  creditor 
latter  will  lose  or  misapply  its  prop-  for  the  purpose  of  operating  the  prop- 
erty.    Slover  V.   Coal  Creek,  etc.  Co.,  erty    until    the    creditors    are    paid. 
82  S.  W.  Rep.  1131  (Tenn.  1904).    Be-  Etowah  Min.  Co.  r.  Wills,  etc.  Co.,  106 
fore  a  corporate  creditor  can  complain  Ala.  492  (1895).    In  the  federal  court, 
of  the  method  in  which  the  corpora-  following  as  it  does  the  English  prac- 
tion  has  disposed  of  its  property  he  tice  on  its  equity  side,  a  corporation 
must  obtain   a  judgment.     McKee  v.  will    not    be    placed    in    a    receiver's 
City  Garbage  Co.,  103  N.  W.  Rep.  906  hands    at  the   instance  of   a   general 
(Mich.    1905).      A    general    creditor  creditor  who  has  not  obtained  judg- 
must  first  obtain  a  judgment  against  ment  and  had  execution  returned  un- 
the  corporation  before  filing  a  bill  in  satisfied.      Brown    v.    Lake    Superior 
equity   to   enforce   such    claim.     Vir-  Iron  Co.,  134  U.  S.  530  (1890).    Mort- 
ginia,  etc.  Co.  v.  Fisher,  104  Va.  121  gagees  in  trust  cannot  be  compelled  to' 
(1905).     Even  though   a  corporation  yield  to  receivers  representing  credit- 
has    allowed    judgment   to    be    taken  ors  at  large.     Re  Home  Assoc,   129 
against  it,  yet  a  general  creditor  can-  N.  Y.   288    (1891).     The  courts   have 
not  have  a  receiver  appointed  on  the  no  power  to  appoint  a  receiver  of  the 
ground    that    such    judgment    consti-  property  of  any  corporation,  whether 
tutes  an  illegal  preference.    Builders',  domestic  or  foreign,  upon  the  filing  of 
etc.  Co.  V.  Lucas,  119  Ala.  202  (1898).  a  bill  by  a  creditor-at-large  on  behalf 
The  creditors  of  an  insolvent  partner-  of  himself  and  of  all  others  similarly 
ship  are  not  entitled  to  a  receiver  of  situated.    Lehigh  Coal,  etc.  Co.  v.  Cen- 
a  corporation,  even  though  they  allege  tral  R.  R.,  43  Hun,  546  (1887).    Mere 
that  one  of  the  partners  is  president  insolvency  is  not  sufficient  ground  for 
and  is  mingling  the  business  of  the  the  appointment  of  a  receiver  where 
two  concerns  in  such  a  manner  as  to  there  is  no  charge  of  fraud,  misman- 
defraud  the  partnership.     Cabaniss  v.  agement,   or  wasting  of  assets,   espe- 
Reco,    etc.    Co.,    116    Fed.    Rep.    318  cially  where  the  insolvency  is  denied. 
(1902).    Labor  claimants  cannot  have  Lawrence,  etc.  Co.  r.  Rockbridge  Co., 
a  receiver  appointed,  though  the  com-  47  Fed.  Rep.  755    (1891).     A  general 
pany    is    insolvent,    there    being    no  creditor  cannot   restrain  the  levy  of 
judgment.       Putnam    v.   Jaclvsonville,  execution  by  a  judgment  creditor,  and 
etc.    Ry.,    61    Fed.    Rep.    440    (1893),  the  appointment  of  a  receiver  of  the 
holding  that  not  even  though  the  ac-  corporation    in    such    a   suit   without 
counts,  etc.,  of  three  companies  were  making   the   corporation    a   party    or 
commingled  was  there  good  cause  for  giving  it  notice  is  void.    Gravenstine's 
a  receiver.     A  general  creditor  of  an  Appeal,  49  Pa.  St.  310  (1865).    A  gen- 
insolvent  corporation  cannot   have   a  eral   creditor   cannot   enjoin   the   cor- 
receiver  appointed  and  obtain  a  mar-  poration  from  making  a  lease  of  its 
shaling  of  the  assets.    Steele,  etc.  Co.  property  to  another  general  creditor 
v.  Laurens,  etc.  Co.,  98  Ga.  329  (1896).  nor   have   a   receiver   appointed.     Al- 
Qufcre,  as  to  whether  the  court  will  though   the  corporation   is   insolvent, 
appoint  a  receiver  on  the  application  "this  court  has   no   authority   to   act 
of  the  receiver  of  another  road.    Put-    as  a  court  of  insolvency  for  the  liqui- 
nam  v.  Jacksonville,  etc.  Ry.,  61  Fed.  dation  of  the  affairs  of  an  insolvent 
Rep.  440    (1893).     A  court  of  equity    railroad  corporation."     Pond  v.  Fram- 
has  no  power  to  appoint  a  receiver    ingham,    etc.    R.    R.,    130    Mass.    194 
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formality,  the  court  has  power  1<>  appoint  a  receiver  at  the  instance  of 
a  simple  creditor/      A  stockholder  and  bondliolder  of  an  insolvent 

(1881).      The   general  creditor  must    tion   and   appoint   a   receiver,   cannot 
first  get  a  lien  by  attachment,  judg-    in  that  suit  attack  the  order  appoint- 
ment, or  otherwise.    Pond  v.  Framing-    ing  a  receiver.  Commercial  Nat.  Bank 
ham,  etc.  R.  R.,  130  Mass.  194  (1881).    r.  Burch,  141  111.  519   (1892). 
A  simple  creditor  of  an  insolvent  rail-        i  In   re  Metropolitan,   208  U.   S.   90 
road    corporation    cannot    obtain    the     (1908).     A    simple-contract    crediior 
appointment     of     a     receiver,     even    may  obtain  a  receiver  v^^here  his  debt 
though   he   files    a   bill    in   behalf   of    is   acknowledged   by   the   corporation, 
himself    and    others.      Smith    v.    Los    Tompkins   Co.    v.   Catawba   Mills,    82 
Angeles   Superior   Court,   97   Cal.   348    Fed.  Rep.  780   (1897).    A  receiver  ap- 
(1893).     For   the    statutory    rule    in    pointed  at  the  instance  of  a  creditor 
New    Jersey    and    other    states,    see    with  the  consent  of   the  corporation 
notes,  p.  3040,  infra.     A  policy-holder    is   legally   appointed.      Horn   v.   Pere 
in  a  mutual  benefit  association  may    Marquette   R.   R.,   151   Fed.   Rep.   626 
have  a  receiver  appointed  where  it  is     (1907).      A    simple-contract    creditor 
alleged    that    the    ofiicers    have    con-    cannot  have  a  receiver  appointed  with- 
verted  three-quarters  of  the  assets  to    out   the   consent   of   the   corporation, 
their  own   use,   and   that  the  officers    Leary  v.  Columbia  River,  etc.  Co.,  82 
refused  to  call  meetings  of  the  direct-    Fed.    Rep.    775    (1897).      In    Indiana 
ors  and   refused   to  publish  the  pro-    simple  creditors  may  obtain  the  ap- 
ceedings  as  required.     Order  of  Iron    pointment  of  a  receiver  of  an  insolv- 
Hall   V.   Baker,    134   Ind.    293    (1893).    ent     railroad     corporation,     it     being 
Where  the  directors  of  a  bank,  upon    shown  that  the  obtaining  of  a  judg- 
its  dissolution,  are  winding  it  up,  the    ment  at  law  and  the  issue  of  an  exe- 
court    will    not    appoint    a    receiver    cution  would  be  useless.    Chicago,  etc. 
where  there  is  no  special  reason  for    Ry.  r,  Kenney,  62  N.  E.  Rep.  26  (Ind. 
doing  so.     Watkins  v.  Lawrence  Nat.    1901).    Where  a  general  creditor  files 
Bank,    51    Kan.    254    (1893).     Where    a  bill  and  has  a  receiver  appointed 
debenture-holders  are  foreclosing  their    of  an  insolvent  corporation  which  ap- 
lien,  the  company  may  appoint  a  tern-    pears   and   admits   the    debt  due   the 
porary  manager  as  well   as   receiver,    complainant    and    admits    insolvency, 
Makins  v.  Ibotson,    [1891]   1  Ch.  133.    an     intervening    stockholder    cannot 
Where  a  company  is  insolvent  to  such    raise  the  objection  that  only  a  judg- 
an    extent   that   the    mortgage    bond-    ment  creditor  could  file  such  a  bill, 
holders  will  take  all  the  assets,  and    it  appearing  that  the  stock  is  worth- 
there  is  no  possibility  of  general  cred-    less.      Insolvency  means   inability   to 
itors    realizing    anything,    the    latter    meet   obligations.     Citizens',   etc.   Co. 
cannot    apply   to    have    the   company    r.  Union,  etc.  Co.,   106  Fed.  Rep.   97 
wound  up.    Re  London,  etc.  Institute,     (1900).    A  receiver  will  be  appointed 
75  L.  T.  Rep.  658  (1896);  aff'd,  76  L.    only    where    the    claimant    has    ex- 
T.  Rep.  98  (1897).    Debenture-holders    hausted  his  legal  remedies,  or  where 
may  have  a  receiver.     Strong  r.  Car-    a  refusal  will  result  in  waste  or  loss 
lyle  Press,  [1893]  1  Ch.  268.     In  Eng-    of    property    which    otherwise    would 
land  a  receiver  may  be  appointed  be-    be  applicable  to  the  coriwrate  debts, 
fore    default    in    the    interest    of    de-    The  mere   fact  that  the  company   is 
bentures,     where     the     company     is    insolvent     or     in     confusion     is    not 
clearly  insolvent.    Re  Victoria  Steam-    enough.    Falmouth,  etc.  Bank  r.  Cape, 
boats,  [1897]  1  Ch.  158.     Parties  who    etc.    Co..    166    Mass.    550    (1896).      A 
have  intervened  in  a  suit  in  equity,    federal  court  will  sometimes  appoint 
commenced   to   dissolve   the   corpora-    a  receiver  of  an  insolvent  corporation 
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railroad  corporation  may  have  a  receiver  appointed  to  continue  it  as  a 
going  concern  and  prevent  dismemberment  by  judgments.^  In  Eng- 
land a  receiver  and  manager  may  be  appointed  at  the  instance  of  a 
debenture  holder  on  the  ground  that  the  company's  assets  are  not  suffi- 
cient to  pay  the  debentures  and  executions  are  about  to  be  levied,  even 
though  there  has  been  no  default  on  the  debentures.^  A  general  cred- 
itor may  have  a  receiver  appointed  where  the  company  is  not  only  in- 
solvent, but  its  property  has  been  fraudulently  transferred  by  its  offi- 
cers, and  it  has  ceased  business,  and  the  property  is  about  to  be  fraud- 
ulently sold  out.^  Moreover,  it  is  too  late  for  the  corporation  to  object 
that  the  creditor  was  only  a  simple  creditor,  where  the  proceedings  are 


although  no  judgment  has  been  ob- 
tained. After  the  commencement  of 
proceedings  therefor  an  assignment 
by  it  for  the  benefit  of  creditors  is 
ineffectual.  Belmont  Nail  Co.  v.  Co- 
lumbia, etc.  Co.,  46  Fed.  Rep.  8 
(1891).  Where  a  manufacturing  com- 
pany is  insolvent  and  has  turned  over 
its  property  to  a  trustee  for  some  of 
its  creditors,  the  court,  under  the  cir- 
cumstances of  the  case,  will  appoint 
a  receiver.  Consolidated,  etc.  Co.  v. 
Kansas,  etc.  Co.,  43  Fed.  Rep.  204 
(1890).  A  judgment  creditor's  action 
to  reach  corporate  assets  may  be 
based  on  a  judgment  obtained  in  an- 
other state.  And  where  violation  of 
trust,  dissipation  and  concealment  of 
assets  and  conspiracy  are  charged,  no 
prior  judgment  at  law  at  all  is  nec- 
essary. Merchants'  Nat.  Bank  r. 
Chattanooga  Const.  Co.,  53  Fed.  Rep. 
314  (1892).  Where  a  company  is  in- 
solvent and  has  ceased  business  and 
been  abandoned  by  the  directors,  a 
simple-contract  creditor  may  have  a 
receiver  appointed.  Nunnally  r. 
Strause,  94  Va.  255  (1897).  See  note 
1,  p.  3029. 

1  Cole  V.  Philadelphia,  etc.  Ry.,  140 
Fed.  Rep.  944  (1905),  holding  also 
that  a  purchaser  of  stock  and  bonds 
of  an  insolvent  railroad  company  may 
maintain  a  suit  in  equity  in  the 
United  States  court  for  the  appoint- 
ment of  a  receiver,  even  though  the 
stock  and  bonds  were  transferred  to 


him    for    that    purpose,    the    transfer 
being  absolute. 

2  Re  London,  etc.  Co.,  92  L.  T.  Rep. 
409    (1905). 

3  Doe  V.  Northwest,  etc.  Co.,  64 
Fed.  Rep.  928  (1894).  Where  a  cor- 
poration is  insolvent  and  such  insolv- 
ency is  due  to  the  gross  mismanage- 
ment of  its  directors,  who  are  also 
charged  with  a  breach  of  trust,  a 
court  of  equity  may  appoint  a  receiver 
at  the  instance  of  stockholders  or 
mortgage  bondholders.  United  States, 
etc.  Co.  V.  Conklin,  126  Fed.  Rep. 
132  (1903).  A  simple  creditor  may 
have  a  receiver  appointed  in  Ken- 
tucky where  the  corporation  is  in- 
solvent and  its  assets  would  other- 
wise probably  be  lost  or  fraudulently 
disposed  of.  Kentucky,  etc.  Ass'n  v. 
Galbreaith,  77  S.  W.  Rep.  371  (Ky. 
1903).  Persons  who  have  been  in- 
duced by  fraud  to  purchase  the  deben- 
tures of  a  company  which  has  be- 
come insolvent  may  file  a  bill  in 
equity  to  wind  up  its  affairs  and  to 
prevent  the  officers  illegally  taking 
its  assets,  even  though  the  debentures 
are  not  yet  matured.  Christian  v. 
Michigan,  etc.  Co.,  134  Mich.  171 
(1903).  A  creditor  of  an  insolvent 
bucket-shop  corporation  may  have  a 
receiver  appointed  and  its  affairs 
wound  up  without  obtaining  a  judg- 
ment against  it,  such  creditor  not 
knowing  of  the  fraudulent  character 
of  the  concern  when  he  paid  money  to 
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ready  for  a  decree.^  A  mortgagoo  who  intervenes  in  a  suit  instituted 
by  a  general  creditor  cannot  raise  the  objection  that  only  a  judgment 
creditor  had  a  right  to  institute  such  a  suit.-  The  objection  that  the 
creditor  has  not  obtained  judgment  against  the  insolvent  corporation  is 
waived  unless  raised.^  A  lessor  having  a  lien  upon  the  lessee's  prop- 
erty for  rent  may  have  a  receiver  of  the  lessee  appointed  where  other 
creditors  of  the  lessee  are  levying  on  the  property."*  A  bondholder  may 
have  a  receiver  appointed  where  he  shows  that  promoters  are  defraud- 
ing the  company  by  selling  the  bonds  and  appropriating  the  proceeds 
and  disabling  the  company  from  meeting  its  bond  obligation,  various 
defaults  and  misfeasances  being  alleged.^ 

The  mortgagor  corporation  itself  may  in  certain  extreme  cases, 
where  it  is  insolvent  and  its  assets  will  be  largely  lost  and  rendered 
unavailable  to  its  creditors  if  it  continues  in  possession,  apply  for  and 
obtain  a  receiver  of  its  ovm.  property.*' 


it.    Weiss  r.  Haight,  etc.  Co.,  148  Fed. 
Rep.  399  (1906). 

1  Brown  v.  Lake  Superior  Iron  Co., 
134  U.  S.  530   (1890). 

2  Grand    Trunk   Ry.    v.   Central    Vt. 
R.  R.,  85  Fed.  Rep.  87    (1898). 

3  State  V.  Circuit  Court,  98  Wis.  143 
(1898). 

4  Kanawha,  etc,  Co.  r.  Ballard,  etc. 
Co.,  43  W,  Va.  721    (1898). 

5  Bird  V.  People's,  etc.  Co.,  158  Fed. 
Rep.  903  (1908). 

6  Parties  seeking   payment   of   rent 
out  of  a  receiver's  fund  cannot  ques- 


verely  criticised,  and  the  abuses 
which  would  arise  in  allowing  tlie  cor- 
poration to  practically  name  its  own 
receiver  were  vigorously  set  forth. 
The  decision  of  the  court  below  ig 
found  in  Wabash,  etc  Ry.  v.  Cen- 
tral Trust  Co.,  23  Fed.  Rep.  513 
(1888);  also  22  Fed.  Rep.  272.  This 
decision  was  seriously  questioned  in 
Atkins  V.  Wabash,  etc.  Ry.,  29  Fed. 
Rep.  161  (1886),  but  sustained  In 
Central  T.  Co.  v.  Wabash,  etc.  Ry., 
29  Fed.  Rep.  618  (1886).  The 
appointment  of  a  receiver  at  the  in- 


tion  the  legality  of  the  appointment    stance  of  the  corporation   itself  was 
of    receivers   at   the   instance    of   the    again  referred  to  without  objection  in 


mortgagor.  Quincy,  etc.  R.  R.  v. 
Humphreys,  145  U.  S.  82  (1892),  the 
court  saying:  "A  receiver  derives  his 
authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act 


U.  S.  Trust  Co.  V.  Wabash,  etc.  Ry., 
150  U.  S.  287  (1893).  See  also  Clarke 
f.  Central,  etc.  Co.  of  Georgia,  54  Fed. 
Rep.  556  (1893),  where  the  court 
said:    "The   receivership,   as   it    then 


of  the  parties  at  whose  suggestion  or  existed,  constituted  a  trust  of  a  some- 
by  whose  consent  he  is  appointed;  what  unusual  but  entirely  salutary 
and  the  utmost  effect  of  his  appoint-  character.  It  was  created,  as  stated, 
ment  is  to  put  the  property  from  that  in  an  effort  to  tide  over  the  present 
time  into  his  custody  as  an  officer  difficulties  of  vast,  valuable,  and  prob- 
of  the  court  for  the  benefit  of  the  ably  solvent,  though  badly  embar- 
party  ultimately  proved  to  be  en-  rassed  properties,  an  embarrassed  con- 
titled,  but  not  to  change  the  title  or  dition  mainly  occasioned  by  unlawful 
even  the  right  of  possession  in  the  causes."  In  Cleveland,  etc.  R.  R.  v. 
property."  Prior  to  this  decision  it  Knickerbocker  Trust  Co.,  64  Fed.  Rep. 
was  commonly  supposed  that  such  623  (1894).  a  receiver  was  appointed 
a  receivership  was  unauthorized  by  on  a  bill  filed  by  the  insolvent  corn- 
law.  The  decision  of  the  court  below  pany  again.'^t  the  trustees  of  the  mort- 
in   appointing    the   receiver   was   se-  gages  for  that  purpose.    An  insolvent 
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A  receiver  will  not  readily  be  appointed  in  a  suit  by  a  stockholder  to 
remedy  tbe  frauds  or  ultra  vires  acts  of  the  directors  or  of  the  corpora- 
tion itself.  The  court  will  not  injure  the  whole  enterprise  in  order 
to  correct  a  wrong  done  to  the  enterprise.  Other  remedies  will  be  ap' 
plied.^  The  tendency  of  the  courts,  however,  as  shown  above,  is  to 
allow  receiverships  of  insolvent  corporations,  irrespective  of  who  ap- 
plies for  the  receivership.  This  is  in  order  to  preserve  the  property 
from  dismembennent  and  forced  sales.  Hence,  sometimes  the  court 
will  appoint  a  receiver  of  an  insolvent  corporation  at  the  instance  of  a 
stockholder.  A  receivership  at  the  instance  of  a  stockholder,  in  order 
to  protect  the  assets  of  an  insolvent  corporation,  has  never  been  ap- 
proved or  disapproved  by  the  supreme  court,  but  is  "tolerated  on  ac- 

bank  cannot  have  a  receiver  of  itself    solvency  of  a  corporation  is  in  itself 


appointed  on  its  own  application, 
Whitney  v.  Hanover  Nat.  Bank,  71 
Miss.  1009  (1894).  In  State  v.  Ross, 
122  Mo.  435  (1894),  it  was  vigorously 
denied  that  a  court  had  jurisdiction 
to  appoint  a  receiver  upon  the  applica- 
tion of  the  corporation  itself,  and  the 
authorities  on  the  subject  were  care- 
fully reviewed  and  discussed.  The 
court  held  the  receivership  to  be  void, 
and  subject  to  collateral  attack.  The 
fact  that  an  insolvent  corporation,  at 
the  request  of  its  creditors,  has  had 
a  receiver  appointed,  is  not  a  dis- 
position of  its  property  with  intent  to 
defraud  creditors.  Thompson  Co.  v. 
Queen  City  Cycle  Co.,  16  N.  Y.  App. 
Div.  522  (1897).  Where  a  receiver 
has  been  appointed  practically  at  the 
instance  of  an  insolvent  corporation, 
the  bill  being  filed  by  the  president, 
and  such  president  is  appointed  re- 
ceiver, a  simple-contract  creditor  may 
file  another  bill  attacking  the  first 
bill  and  the  receivership  as  fraudu- 
lent, and  allege  that  it  is  a  scheme  to 
deprive  the  general  creditors  of  their 
rights.  Alabama,  etc.  Co.  v.  Mc- 
Keever,  112  Ala.  134  (1896).  In  Kim- 
ball V.  Goodburn,  32  IVIich.  10  (1875), 
the  court,  in  holding  that  a  deed  of 
release  by  a  corporation  was  valid, 
although  a  receiver  claimed  its  assets, 
said:  "We  are  aware  of  no  case  where 
a  corporation,  in  its  corporate  capac- 
ity and  name,  can  apply  to  be  put  in 
the  custody  of  a  receiver."     The  in- 


alone  not  sufficient  ground  for  the  ap- 
pointment of  a  receiver.  The  court 
will  not  appoint  a  receiver  of  an  in- 
solvent bank,  even  though  the  bank 
itself  applies  for  the  appointment. 
Hugh  V.  McRae,  Chase's  Dec.  466 
(1869);  s.  c,  12  Fed.  Cas.  829.  Where 
the  president,  secretary  and  treasurer, 
with  intent  to  wreck  a  corporation, 
and  without  the  consent  of  the  board 
of  directors,  cause  a  receiver  to  be 
appointed,  the  court  will  discharge 
him.  Walters  v.  Anglo-American,  etc. 
Co.,  50  Fed.  Rep.  316  (1892).  In  the 
old  case  of  Macon,  etc.  R.  R.  v.  Par- 
ker, 9  Ga.  377  (1851),  it  seems  that 
the  company  filed  a  bill  and  obtained 
an  administration  and  sale  of  all  its 
assets,  it  being  insolvent.  The  ques- 
tion of  whether  an  insolvent  railroad 
company  may  file  a  bill  for  the  ap- 
pointment of  a  receiver  and  the  ad- 
ministration of  its  assets  cannot  be 
raised  for  the  first  time  on  appeal. 
International  Trust  Co.  v.  Townsend, 
etc.  Co.,  95  Fed.  Rep.  850  (1899).  An 
insolvent  corporation  may  legally  con- 
sent to  a  foreclosure  of  its  mortgage. 
Dickerman  v.  Northern  T.  Co.,  176 
U.  S.  181,  191  (1900).  A  court  of 
equity  has  no  power  to  appoint  a  re- 
ceiver to  carry  on  the  business  except 
with  a  view  to  winding  up  its  affairs 
and  selling  its  property.  Gutterson 
&  Gould  i\  Lebanon,  etc.  Co.,  151  Fed. 
Rep.  72  (1907). 

1  Quoted  and  approved  in  Miller  v. 
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count  of  tlie  public  and  general  interests  involved,  for  which  legisla- 
tures havo  given  no  protection  under  such  emergencies."  *  Never- 
theless it  must  be  admitted  that  the  tlieoiy  of  the  law  is  opposed  to  this 
view.^     The  state  cannot  have  a  receiver  appointed,  even  though  it 


Kitchen,   103   N.   W.   Rep.   297    (Neb. 
1905).     See  §  746,  supra. 

1  New  England,  etc.  R.  R.  v.  Carne- 
gie Steel  Co.,  75  Fed.  Rep.  54  (1896), 
the  court  holding  also  that  such  a 
receiver  stands  for  the  corporation 
itself,  and  the  court  may  authorize 
him  to  pay  old  as  well  as  new  claims, 
and  that  where  subsequent  mort- 
gagees come  in  to  obtain  foreclosure 
and  have  the  receivership  extended  to 
them,  the  court  may  provide  for  pay- 
ment of  prior  claims.  See  also  Scott 
v.  Farmers'  L.  &  T.  Co.,  69  Fed.  Rep. 
17  (1895).  Where  a  lessee  railroad  is 
insolvent  and  in  the  hands  of  a  re- 
ceiver, and  the  rent  is  not  paid,  and 
it  controls  the  board  of  directors  of 
the  lessor  railroad,  a  stockholder  of 
the  latter  may  have  a  receiver  ap- 
pointed of  such  of  the  lessor's  prop- 
erty as  is  not  already  in  the  hands  of 
a  receiver,  and  such  second  receiver 
may  be  authorized  to  sue  for  the  rent 
due,  and  the  court  may  also  authorize 
him  to  issue  receiver's  certificates  to 
pay  the  expense  of  prosecuting  such 
suit.  Town  of  Vandalia  v.  St.  Louis, 
etc.  R.  R.,  209  111.  73  (1904).  A 
stockholder  in  a  dissolved  national 
bank  may  have  a  receiver  appointed 
by  a  state  court,  and  especially  so 
where  the  funds  are  being  diverted. 
Cogswell  V.  Second  Nat.  Bank,  56 
Atl.  Rep.  574  (Conn.  1903).  A  non- 
resident stockholder  in  a  non-resident 
corporation  may  institute  suit  asking 
that  the  property  in  the  state  be  ap- 
plied to  the  debts,  showing  that  other- 
wise it  would  be  lost  by  attachments 
and  by  the  extravagant  management  of 
the  officers.  Culver,  etc.  Co.  r.  Culver, 
99  S.  W.  Rep.  391  (Ark.  1906).  A 
receiver  may  be  appointed  at  the  in- 
stance of  stockholders  to  protect  their 
interests  in  the  insolvent  cori>oration, 
and  no  notice  need  be  given,  the  cor- 

30: 


poration  api)earing  and  consenting. 
Olmstead  v.  Distilling,  etc.  Co.,  67 
Fed.  Rep.  24  (1895).  Where  a  cor- 
poration has  been  dissolved  at  the  in- 
stance of  the  state,  a  stockholder 
may  file  a  bill  for  the  appointment  of 
a  receiver  to  administer  the  assets. 
Olmstead  v.  Distilling,  etc.  Co.,  73 
Fed.  Rep.  44  (1895),  the  court  holding 
also  that  the  appointment  could  not 
be  questioned  collaterally.  "Courts  of 
equity  have  the  ultimate  power  of 
administering  the  assets  of  insolvent 
corporations."  A  stockholder  of  a 
building  and  loan  coriwration  which 
is  insolvent  and  is  being  mismanaged 
may  have  a  receiver  appointed.  The 
federal  court  will  take  jurisdic- 
tion where  the  assets  are  scattered 
through  many  states,  even  though  it 
is  charged  that  the  bill  is  collusive. 
Towle  V.  American  Bldg.  etc.  Soc,  60 
Fed.  Rep.  131  (1894).  Where  there 
are  but  two  stockholders  and  one  dies, 
and  his  administrator  takes  posses- 
sion of  the  corporate  property  aa 
though  it  belonged  to  the  estate,  the 
other  stockholder  may  have  a  re- 
ceiver appointed.  Re  Belton,  47  La. 
Ann.  1614  (1895).  A  stockholder  can- 
not cause  a  receiver  to  be  appointed 
merely  on  the  ground  that  the  liabil- 
ities exceed  the  assets  and  the  com- 
pany has  ceased  to  do  business.  Mur- 
ray V.  Superior  Court,  129  Cal.  628 
(1900). 

2  Where  a  receiver  has  been  ap- 
pointed at  the  instigation  of  stock- 
holders, and  for  the  purpose  of  fur- 
thering the  interests  of  the  company 
and  not  its  creditors,  the  trustee  of  a 
mortgage  by  the  company  may,  upon 
foreclosing,  have  a  new  receiver  ajv 
pointed  and  the  old  one  discharged. 
Phinizy  r.  Augusta,  etc.  R.  R.,  56  Fed. 
Rep.  273  (1893).  Although  a  suit  Is 
pending   by   a  stockholder   to   obtain 
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repeals  the  charter.  The  property  then  belongs  to  the  stockholders, 
and  the  state  cannot  interfere  with  it  through  a  receiver.^  The  court 
has  no  power  to  appoint  a  receiver  in  quo  warranto  proceedings.  A  re- 
ceiver can  be  appointed  only  in  a  suit  in  equity,  unless  the  statute 
provides  otherwise.^  A  court  of  equity  cannot  appoint  a  receiver  of  a 
state  bank  under  a  statute  authorizing  the  attorney-general  to  institute 
suit  to  enjoin  the  bank  from  violating  the  statutes.^  A  corporation 
may  be  enjoined  from  doing  criminal  acts — in  this  case,  prize-fighting 
— and  a  receiver  may  be  put  in.* 

In  Indiana  a  lower  court  made  the  remarkable  decision  that  where 
a  "strike"  had  tied  up  a  street  railroad,  and  cars  were  not  run  on 


a.receiver,  yet  the  mortgage  bondhold- 
ers, upon  default,  may  institute  a 
foreclosure  suit  and  have  a  receiver 
appointed  in  such  suit.  The  court 
will  not  stay  the  latter  suit  at  the  in- 
stance of  the  stockholder  who  brought 
the  first  suit.  Pennsylvania  Co.  v. 
Jacksonville,  etc.  Ry.,  55  Fed.  Rep.  131 
(1893).  Stockholders  cannot  have  a 
receiver  appointed  on  the  ground  that 
the  corporation  is  insolvent  and  that 
judgments  have  been  obtained  against 
it.  Bell  V.  Wood,  181  Pa.  St.  175 
(1897);  Steele,  etc.  Co.  v.  Laurens, 
etc.  Co.,  24  S.  E.  Rep.  755  (Ga.  1896). 
A  bill  filed  by  a  stockholder  against 
an  insolvent  corporation  for  a  re- 
ceiver on  the  ground  that  otherwise 
the  assets  would  be  wasted  ia  not 
sufficient  for  the  appointment  of  a 
receiver.  Becker  v.  Hoke,  80  Fed. 
Rep.  973  (1897).  A  stockholder  can- 
not have  a  receiver  appointed  of  a 
mining  company  merely  because  judg- 
ments are  imminent.  Little  Warrior 
Coal  Co.  V.  Hooper,  105  Ala.  665 
(1895).  A  stockholder  in  an  insolv- 
ent corporation  cannot  have  a  col- 
lusive appointment  of  a  receiver  and 
decree  of  distribution  set  aside,  inas- 
much as  it  would  be  of  no  benefit  to 
him.  Darragh  v.  Wetter  Mfg.  Co., 
78  Fed.  Rep.  7  (1897).  The  court  will 
not  allow  every  stockholder  to  inter- 
vene in  a  suit  by  a  creditor  in  behalf 
of  himself  and  all  other  creditors  and 
stockholders  for  a  receiver.  Fowler  v. 
Jarvis,    etc.    Co.,    64    Fed.    Rep.    279 


(1894).  Where  a  private  corporation, 
with  the  consent  of  all  its  stockhold- 
ers of  record,  agrees  with  its  credit- 
ors that  the  property  shall  be  taken 
charge  of  by  an  individual  and  man- 
aged for  the  purpose  of  paying  the 
debts  and  then  returning  the  prop- 
erty to  the  corporation,  and  one  of 
the  stockholders  at  that  time  secretly 
transfers  some  of  the  certificates  of 
stock  to  his  wife,  and  she  holds  the 
stock  for  three  years  and  then  trans- 
fers it  without  consideration  to  a 
party  who  brings  suit  to  set  aside  the 
transaction,  the  court  will  not  give 
such  relief.  Marbury  v.  Stone,  17  N. 
Y.  App.  Div,  352  (1897);  afE'd,  160 
N.  Y.  701. 

1  The  legislature  cannot,  upon  dis- 
solving a  corporation,  order  that  its 
property  be  placed  in  the  hands  of  a 
receiver.  This  is  not  due  process  of 
law.  People  v.  O'Brien,  111  N.  Y.  1 
(1888),  rev'g  45  Hun,  519    (1887). 

2  Commonwealth  v.  Order  of  Vesta, 
156  Pa.  St.  531  (1893);  Re  Fraternal 
Guardians'  Estate,  159  Pa.  St.  603 
(1894) ;  Vila  v.  Grand  Island,  etc.  Co., 
94  N.  W.  Rep.  136  (Neb.  1903).  In  an 
information  by  the  state  to  test  the 
corporate  existence  a  receiver  cannot 
be  appointed.  State  v.  Superior  Court, 
15  Wash.  668  (1896).  See  also  In  re 
Brant,  96  Fed.  Rep.  257  (1899). 

3  Murray  v.  American  Surety  Co., 
59   Fed.   Rep.  345    (1894). 

•t  Columbia  Ath.  Club  v.  State,  143 
Ind.  98   (1895). 
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account  of  violence,  a  citizen  miglit  by  bill  in  equity  bavo  a  receiver 
appointed  to  run  tlic  road.  This  was  a  case  where  the  state  failed  to 
protect  property,  and  then  added  to  the  injury  by  taking  the  property 
away  from  the  owner  because  the  owner  himself  was  not  strong 
enough  to  protect  the  property.^ 

A  receiver,  in  a  few  instances,  has  been  appointed  to  conduct  an 
election,  where  none  of  the  registered  stockholders  are  entitled  to 
vote.^ 

In  addition  to  receiverships,  specified  above,  receivers  are  often 
appointed  under  the  statutes  of  the  various  states.  These  statutes  in 
many  instances  have  extended  the  powers  of  courts  of  equity  very 
greatly  in  regard  to  the  appointment  of  receivers.^    Especially  is  this 


1  Fishback  v.  Citizens'  St.  R.  R.  Nat. 
Corp.  Rep.,  Super.  Ct.  Ind.,  March.  4, 
1892. 

2  King  r.  Barnes,  51  Hun,  550 
(1889);  aff'd,  113  N.  Y.  655;  ch. 
XXXVII,  supra. 

3  Jurisdiction  to  appoint  receivers 
of  corporations  is  wholly  statutory, 
except  receivers  appointed  to  care  for 
property  during  the  pendency  of  a 
suit.  The  appointment  does  not  dis- 
solve the  corporation  nor  stop  its 
business,  except  as  to  the  mortgaged 
property.  The  receiver  is  not  a 
proper  party  to  suits  against  the  cor- 
poration. Decker  v.  Gardner,  124  N. 
Y.  334  (1890).  Proceedings  under  a 
statute  for  a  receiver  must  be  in 
strict  accordance  with  the  statute. 
Chamberlain  v.  Rochester,  etc.  Co., 
7  Hun,  557  (1876).  Upon  a  voluntary 
dissolution  under  a  statute  the  court 
has  no  power  to  appoint  a  temporary 
receiver  unless  the  statute  authorizes 
it.  Re  Boynton,  etc.  Co.,  34  Hun, 
369  (1884).  If  the  directors,  who  by 
statute  are  made  trustees  to  wind  up 
the  corporation  upon  dissolution,  de- 
lay in  so  doing,  the  court  will  appoint 
a  receiver.  Re  Pontius,  26  Hun,  232 
(1882).  Where  the  statute  provides 
for  a  receiver  and  no  defense  is  set 
up,  the  court  is  bound  to  appoint. 
State  V.  Bank  of  New  England,  55 
Minn.  139  (1893).  Under  the  Dela- 
ware statute,  a  court  of  equity  may 
appoint   a    receiver   of    an    insolvent 


corporation  at  the  instance  of  a  sim- 
ple   creditor.     Jones   v.    Mutual,    etc. 
Co.,    123    Fed.    Rep.    506    (1903).      In 
Louisiana   by  statute   a  simple   cred- 
itor may  have  a  receiver  appointed  of 
an    insolvent   corporation.     Oil    City, 
etc.  V.  Pelican,  €tc.  Co.,   115   La.   265 
(1905).    A  court  of  equity  in  dissolv- 
ing a  corporation  under  a  statute  can- 
not  appoint  a   receiver,   unless   such 
statute    authorizes    the    appointment. 
State,  etc.   Ins.  Co.  v.  San  Francisco 
Super.  Ct.  101  Cal.  135  (1894).    Under 
the   statutes    of   Arkansas    a    simple- 
contract  creditor  may  have  a  receiver 
appointed  of  the  property  of  an  insolv- 
ent corporation.     Darragh   r.   Wetter 
Mfg.    Co.,    78    Fed.    Rep.    7     (1897). 
Under   the   Texas   statutes   a   simple 
creditor  may  obtain  a  receiver.     San 
Antonio,  etc.  R.  R.  v.  Davis,  30  S.  W. 
Rep.  693   (Tex.  1895).    A  stockholder 
or  lien  creditor  cannot  have  a  receiver 
of  an  insolvent  corporation  appointed 
on    the    sole    ground    of    insolvency, 
even    though    the    statutes    authorize 
the  court  to  appoint  a  receiver  of  an 
insolvent  corporation.    The  court  will 
refuse  to  make  such  appointment  In 
a  time  of  financial   stringency   when 
only  a  few  applicants  having  a  small 
interest  desire   it.     Espuola,   etc.   Co. 
V.  Bindle,  5  Tex.  Civ.  App.  IS  (1S93). 
The  Louisiana  statute  allowing  insolv- 
ent individuals  to  apply  to  the  court 
and   obtain   an  extension  of  time  on 
their  debts  docs  not  apply  to  corpo- 


3039 


§  863.]                                                      RECEIVERS.  [CH.  LI. 

true  in  the  state  of  IsTew  Jersey,  where  by  statute  a  simple  creditor  of 
an  insolvent  corporation  may  have  a  receiver  appointed.^     The  United 

rations.  Isabella  Lumber  Co.  v.  Cred-  etc.  R.  R.,  26  N.  J.  Eq.  270  (1875). 
itors,  48  La.  Ann.  269  (1896).  Where,  pending  an  application  by  a 
1  In  New  Jersey,  by  statute,  the  shareholder  for  a  receiver  of  a  corpo- 
court  is  empowered  to  appoint  a  re-  ration  which  has  become  insolvent 
ceiver  when  a  company  shall  become  by  the  misconduct  of  the  directors, 
insolvent  or  shall  suspend  its  business  the  directors  cause  voluntal-y  dissolu- 
for  want  of  funds  to  carry  on  the  tion  proceedings  to  be  commenced, 
same.  The  courts  hold  that  such  and  their  representatives  to  be  elected 
"insolvency  means  a  general  inability  liquidators,  the  court  will  remove 
of  a  debtor  to  answer  pecuniary  en-  them  and  appoint  a  receiver.  Fitz- 
gagements;  and  it  does  not  follow  gerald  v.  State,  etc.  Assoc,  69  Atl. 
that  he  is  not  insolvent  because  he  Rep.  564  (N.  J.  1908).  In  Re  Long 
may  ultimately  have  a  surplus  after  B'ranch,  etc.  R.  R.,  24  N.  J.  Eq. 
winding  up  his  affairs."  The  court  398  (1874),  the  court,  by  its  power 
will  discharge  the  receiver,  however,  under  the  New  Jersey  statutes, 
whenever  the  debts  and  receiver's  appointed  a  receiver  to  operate  a  rail- 
charges  are  paid.  Sewell  v.  Cape  May,  road  which  has  ceased  to  operate  for 
etc.  R.  R.,  30  Am.  &  Eng.  R.  R.  Cas.  many  weeks.  The  court  stated  that 
155  (N.  J.  1887).  Under  the  New  it  would  discharge  the  receiver  when- 
Jersey  statutes,  where  a  receiver  has  ever  the  company  was  ready  and 
been  put  in  possession  by  reason  of  willing  to  operate  the  road.  Where 
insolvency,  and  a  mortgagee  is  fore-  the  court  has  put  in  a  receiver  under 
closing  and  asks  that  the  receiver  be  the  New  Jersey  statute  for  failure  to 
made  a  party,  the  receiver  may  have  run  trains,  it  will  not  in  that  proceed- 
perishable  property  sold  on  the  ing  decide  who  is  entitled  to  the  road 
ground  that  there  is  a  conflict  as  when  the  receiver  is  discharged.  The 
to  the  priority  of  liens.  Emmons  v.  road  will  be  returned  to  the  company 
Davis,  etc.  Co.,  16  Atl.  Rep.  157  that  had  it.  Long  Branch,  etc.  R.  R. 
(1888).  This  statute,  authorizing  the  v.  Sneden,  26  N.  J.  Eq.  539  (1875). 
receiver  to  sell  property  free  from  In  New  Jersey,  by  statute,  a  receiver 
incumbrances,  is  constitutional.  Potts  of  the  assets  in  the  state  of  an  insolv- 
V.  New  Jersey  Arms,  etc.  Co.,  17  N.  ent  corporation  may  be  appointed 
J.  Eq.  395  (1866).  But  on  appeal  the  with  or  without  notice  to  the  corpora- 
court  held  that  the  receiver  selling  tion.  The  proceeding  is  in  rem.  Albert 
real  estate  under  this  statutory  power  v.  Clarendon,  etc.  Co.,  23  Atl.  Rep. 
must  sell  subject  to  existing  liens  8(N.  J.  1891).  Under  the  New  Jersey 
thereon.  Potts  v.  New  Jersey,  etc.  statute  authorizing  the  court  to  ap- 
Co.  17  N.  J.  Eq.  516  (1866),  overrul-  point  a  receiver  of  an  insolvent  corpo- 
ing  Kelly  v.  Neshanic  Min.  Co.,  7  N.  ration  upon  the  application  of  a  stock- 
J.  Eq.  579  (1849).  Under  the  above  holder  or  creditor,  insolvency  must 
statute,  although  such  a  receiver  is  in  not  only  be  alleged,  but  must  be 
possession,  yet  the  trustees  may  com-  clearly  shown  by  facts  and  details, 
mence  foreclosure,  and  the  court  will  Atlantic  Trust  Co.  v.  Consolidated,  etc. 
order  the  receive'r  to  deliver  posses-  Co.,  49  N.  J.  Eq.  402  (1892).  Insolv- 
sion  to  them,  and  will  direct  the  ency  sufficient  for  a  receiver  under 
questions  of  the  time,  etc.  of  sale  to  the  New  Jersey  statute  is  sufficiently 
be  considered  thereafter.  Randolph  v.  proven  by  showing  that  the  company 
Lamed,  27  N.  J.  Eq.  557  (1876),  has  no  money  or  credit,  and  its  road 
reversing   Middleton   v.   New   Jersey,  is  being   built  by  another  company, 
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States  courts  have  jurisdiction  to  appoint  a  receiver  on  the  application 
of  stockholders  or  creditors,  in  accordance  with  a  state  statute  autlior- 
izing  such  appointment.^  The  resignation  of  all  of  the  directors  and 
officers  in  order  to  have  a  receiver  appointed  under  the  New  York 
statute  is  illegal.-  General  creditors  cannot  obtain  a  receiver  in 
the  federal  courts,  even  though  the  statutes  of  the  state  provide  other- 
wise.^ A  receivership  is  a  drastic  remedy  and  is  not  readily  granted. 
Thus,  although  parties  are  litigating  over  the  right  to  a  railroad,  this 
is  no  ground  for  a  receivership  of  it  pending  the  litigation.*  But 
where  a  claimant  to  the  office  of  the  director  has  with  violence  il- 
legally taken  possession  of  the  corporate  property,  the  court  may  ap- 
point a  custodian  of  the  property  and  direct  the  custodian  to  deliver 


and  suits  are  pending  against  it. 
Tuckahoe,  etc.  Ry.  v.  Baker,  49  N.  J. 
Eq.  581  (1892),  In  Avery  v.  Blees 
Mfg.  Co.,  27  N.  J.  Eq.  412  (1876), 
the  court  appointed  a  receiver  on  the 
bill  of  general  creditors,  two  of  whom 
were  also  stockholders,  for  the  pur- 
pose of  preserving  the  corporate 
assets  during  litigation,  where  the 
company  was  insolvent  and  the  board 
of  directors  had  executed  a  fraudu- 
lent mortgage  which  was  about  to  be 
enforced.  As  to  a  receiver  upon 
insolvency  under  the  Nev/  Jersey  stat- 
ute, see  also  Cook  v.  East  Trenton 
Pottery  Co.,  53  N.  J.  Eq.  29  (1894).  A 
receiver  will  not  be  appointed,  even 
in  New  Jersey,  unless  insolvency  is 
clear  and  the  best  interests  of  the 
creditors  require  a  receivership.  Ft. 
Wayne,  etc.  Corp.  v.  Franklin,  etc. 
Co.,  40  Atl.  Rep.  441  (N.  J.  1898). 
Later  in  this  case  a  receiver  was 
appointed.  See  57  N.  J.  Eq.  7.  Even 
though  by  statute  a  receiver  may  be 
appointed  at  the  instance  of  a  general 
creditor  if  the  corporation  is  in  immi- 
nent danger  of  insolvency,  yet  a 
strong  case  must  be  made  out  before 
the  court  will  act.  Miller  v.  Southern, 
etc.  Co.,  53  S.  C.  364  (1898).  Where 
the  directors  of  an  insolvent  corpora- 
tion who  have  paid  dividends  illegally, 
assign  all  Its  assets  to  an  assignee 
for  the  benefit  of  its  creditors,  the 
assignee  being  one  of  their  number, 
the  court  may  appoint  a  receiver  and 
(191)  30 


remove  the  assignee,  under  the  New 
Jersey  statute.  Gilroy,  v.  Somerville, 
etc.  Mills,  58  Atl.  Rep.  651  (N.  J. 
1904).  Under  the  statutes  of  New 
Jersey  a  stockholder  or  a  creditor 
may  apply  for  a  receiver  of  an  embar- 
rassed corporation,  even  though  its 
condition  is  due  to  his  misconduct. 
McMullin  I'.  McArthur,  etc.  Co.,  68 
Atl.  Rep.  97  (N.  J.  1907). 

1  United  States,  etc.  Co.  v.  Conklin, 
126  Fed.  Rep.  132  (1903).  The  federal 
courts  may  appoint  a  receiver  of  an 
insolvent  New  Jersey  corporation  at 
the  instance  of  a  stockholder  or  mort- 
gagee as  allowed  by  the  statutes  of 
that  state.  Land  Title,  etc.  Co.  r. 
Asphalt  Co.,  127  Fed.  Rep.  1  (1903). 
A  simple-contract  creditor  cannot 
maintain  a  bill  in  equity  in  the  fed- 
eral court  to  establish  his  claim  and 
apply  the  corporate  property  thereto, 
even  though  by  statute  he  may  do  so 
in  the  state  court.  Jacobs  r.  Mexican 
Sugar  Co.,  130  Fed.  Rep.  589  (1904). 
Not  even  the  statutes  of  Illinois  au- 
thorizing a  receiver  at  the  instance  of 
unsecured  creditors  will  enable  the 
federal  court  to  appoint  at  their 
instance.  Morrow,  etc.  Co.  r.  New 
England  Shoe  Co.,  60  Fed.  Rep.  341 
(1894). 

2  Zeltner  v.  Zeltner,  etc.  Co.,  174  N. 
Y.  247  (1903). 

3  Harrison  r.  Farmers'  L.  &  T.  Co., 
94  Fed.  Rep.  728  (1S99). 

4  Where  two  railroad  companies  are 
11 
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to  the  proper  officers.^  Where  the  corporation  has  made  a  valid  as- 
signment for  the  benefit  of  creditors,  the  court  cannot  appoint  a  re- 
ceiver and  order  delivery  to  him,^  except,  of  course,  at  the  instance  of 
a  mortgagee. 

It  is  still  undecided  whether  the  supreme  court  of  the  United  States 
may  appoint  a  receiver  of  property  pending  an  appeal,^  but  it  seems 
that  the  circuit  court  below  has  that  power  during  the  appeal."* 

In  regard  to  the  procedure  in  appointing  a  receiver  a  court  of 
equity,  as  already  stated,  has  no  power  to  appoint  a  receiver,  except 
in  a  pending  suit.^  The  court,  however,  may  appoint  a  receiver,  even 
though  the  bill  in  equity  did  not  ask  for  such  relief.^  The  court  will 
not  appoint  an  ancillary  receiver  unless  an  independent  bill  is  filed. 
An  appointment  ex  parte  on  the  petition  of  the  chief  receiver  will  be 
vacated.'^  It  requires  an  extraordinary  case  to  justify  a  court  in  ap- 
pointing a  receiver  without  notice  to  the  corporation  and  the  opportu- 


in  litigation  over  the  construction  of 
a  contract  which  gives  both  companies 
the  right  to  use  a  certain  track  and 
tunnel  in  company,  the  court  will  not 
appoint  a  receiver  of  the  tunnel  and 
track,  but  will  enforce  its  decree  when 
reached  by  other  means.  Delaware, 
etc.  R.  R.  V.  Erie  Ry.,  21  N.  J.  Eq. 
298  (1871).  Where  two  parties  are 
litigating  by  a  bill  to  quiet  title  to 
obtain  title  and  possession  of  an  un- 
used railroad  track,  both  patties  being 
out  of  possession,  the  court  will  not 
appoint  a  receiver.  St.  Louis,  etc. 
R.  R.  V.  Dewees,  23  Fed.  Rep.  519 
(1885). 

1  Ciancimino  v.  Man,  20  N.  Y.  Supp. 
702  (1892).  A  receiver  will  not  be 
appointed  even  though  the  promoters 
have  elected  directors  in  violation  of 
promises  made,  and  purchased  stock 
for  the  company,  it  appearing  that 
they  endeavored  to  correct  these  acts 
when  objected  to  by  the  attorney-gen- 
eral. State  V.  People's,  etc.  Bank,  94 
S.  W.  Rep.  953  (Mo.  1906).  A  promo- 
ter cannot  have  a  receiver  of  the  cor- 
poration appointed  on  the  ground  that 
the  other  directors  have  not  dealt 
with  him  according  to  agreement,  and 
that  the  company  has  failed  to  carry 
out  its  objects  and  that  the  property 


should  be  vested  in  the  promoters. 
State  V.  Bearing,  84  S.  W.  Rep.  21 
(Mo.  1904).  Where  the  corporate 
property  is  being  wasted  by  reasen  of 
a  contest  between  two  rival  boards  of 
directors,  one  board  having  been  de- 
clared illegal  by  the  court  and  the 
other  refusing  to  act,  the  court  will  at 
the  instance  of  a  minority  stockholder 
appoint  a  receiver  to  protect  the  prop- 
erty until  a  reorganized  board  is 
elected,  and  the  stockholder  need  not 
request  the  directors  to  bring  suit  be- 
fore he  himself  brings  suit.  Jasper, 
etc.  Co.  V.  Wallis,  123  Ala.  652  (1899). 
See  also  §  618,  supra. 

2  Garden  City,  etc.  Co.  v.  Geilfuss, 
86  Wis.  612    (1893). 

3  Pacific  R.  R.  v.  Ketchum,  95  U.  S 
1    (1877). 

4  In  May  v.  Printup,  59  Ga.  128 
(1877),  the  court  said  that  the  circuit 
court  of  the  United  States  had  power 
to  appoint  a  receiver  pending  an  ap- 
peal to  the  supreme  court  of  the 
United  States. 

5  See  note  2,  p.  3038,  supra. 

c  Elk,  etc.  Co.  V.  Foster,  99  Fed. 
Rep.   495    (1900). 

7  Greene  v.  Star,  etc.  Co.,  99  Fed. 
Rep.  656  (1900).  See  also  §840, 
supra,  and  §  865,  infra. 
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nity  to  it  to  be  lieard.^     A  receiver  should  not  be  appointed  on  allega- 
tions made  on  information  and  belief." 


1  A  receiver  cannot  be  appointed 
without  notice  merely  on  the  ground 
that  the  company  is  insolvent  and 
has  defaulted  in  its  interest  on  mort- 
gage bonds.  Merriam  r.  St.  Louis,  etc. 
Ry.,  136  Mo.  145  (1896).  Notice  of 
an  application  by  a  corporate  creditor 
for  a  receiver  should  be  given  to  the 
corporation,  where  no  harm  can  come 
by  delay.  Hobson  v.  Pacific,  €tc.  Co., 
89  Pac.  Rep.  866  (Cal.  1907).  In  a 
stockholder's  suit  for  a  receiver  of  an 
insolvent  corporation,  notice  must  be 
given  to  the  corporation  before  a  re- 
ceiver can  be  appointed.  Continental, 
etc.  Co.  V.  Bryson,  81  N.  E.  Rep.  210 
(Ind.  1907).  Where  a  receiver  of  a 
bank  has  been  appointed  without 
notice  to  the  bank,  a  suit  by  him 
against  the  stockholders  to  enforce 
the  statutory  liability  will  fail.  An- 
drews r.  Holcomb,  113  N.  W.  Rep.  204 
(Neb.  1907).  In  a  case  of  urgent 
emergency  a  receiver  may  be  ap- 
pointed without  notice,  especially 
where  the  defendant  is  beyond  the 
jurisdiction  or  cannot  be  found  and 
waste  or  destruction  is  liable  to  oc- 
cur in  case  of  delay.  Mann  v.  Gaddie, 
158  Fed.  Rep.  42  (1907).  In  a  fore- 
closure suit  against  a  railroad  a  re- 
ceiver cannot  be  appointed  over  rail- 
roads owned  by  other  companies,  al- 
though operated  by  the  defendant 
railroad,  the  other  companies  not  be- 
ing made  parties  defendant.  Hook  v. 
Bosworth,  64  Fed.  Rep.  443  (1894). 
"To  appoint  a  receiver  without  notice 
is  a  jurisdiction  and  power  that 
should  be  rarely  used,  and  never 
except  in  a  clear  case  of  imperious 
necessity,  when  the  right  of  the  com- 
plainant, on  the  showing  made  by 
him,  is  undoubted,  and  when  such 
relief  and  protection  can  be  given  in 
no  other  way.  When  such  notice  can 
be   given   it   should   be   given,   unless 


there  is  imminent  danger  of  loss,  or 
great  damage,  or  irrevocable  injury, 
or  the  greatest  emergency,  or  when 
by  the  giving  of  notice  the  very  pur- 
pose of  the  appointment  of  a  receiver 
would  be  rendered  nugatory;  and  such 
instances  are  of  rare  occurrence  in 
the  federal  courts,  because  of  their 
power,  when  an  injunction  is  asked 
for,  to  grant  a  temporary  restraining 
order  (Rev.  St.  U.  S.  sec.  718),  which 
may  be  served  at  the  same  time  that 
the  notice  is  served,  to  prevent  action 
by  the  defendant  or  his  agent,  and  to 
preserve  the  existing  conditions  until 
the  application  for  an  injunction  and 
for  a  receiver  can  be  heard."  Cabaniss 
i\  Reco,  etc.  Co.,  116  Fed.  Rep. 
318  (1902).  A  receiver  appointed  at 
the  instance  of  minority  stockholders 
without  notice  is  illegally  appointed. 
State  1-.  Clancy,  20  Mont.  284  (1897). 
It  must  be  a  very  strong  case  which 
will  justify  a  court  in  appointing  a 
receiver  without  notice.  Florida  v. 
Jacksonville,  etc.  R.  R.,  15  Fla.  201 
(1875),  holding  that  the  proper  rem- 
edy is  an  injunction  until  the  hear- 
ing. It  is  illegal  to  appoint  a  re- 
ceiver of  a  corporation  ex  parte  where 
the  defendant  might  be  served  in  the 
jurisdiction,  even  though  the  suit  is 
by  a  stockholder  of  a  lessor  corpora- 
tion, and  he  sets  forth  facts  showing 
that  the  property  has  been  practically 
ruined  by  the  lessee  and  by  collusion 
between  the  lessee  and  the  board  of 
directors  of  the  lessor,  and  that  the 
lessee  is  about  to  have  a  receiver  ap- 
pointed of  the  property.  Wabash  R. 
R.  V.  Dykeman,  133  Ind.  56  (1892). 
An  appointment  should  be  ex  parte 
only  when  there  is  fraud,  or  the  prop- 
erty is  being  wasted  or  removed,  or 
great  loss  will  occur  during  the  time 
of  giving  notice.  Hence  judgment 
creditors  cannot   have   a   receiver   ex 


Weber  r.  Wallerstein,  111  N.  Y.  App.  Div.  700  (1906). 
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A  receiver  of  the  assets  in  the  jurisdiction  belonging  to  a  foreign 
corporation  is  more  readily  appointed  ex  parte,  especially  where  it 

parte,   although  the  rolling-stock  has    appointed  ex  parte  where  a  leased  road 
been  levied  on  and  the  road  not  oper-    is  not   being   operated   by  either  the 
ated,  and  trains  are  being  delayed  and    lessor  or  the  lessee.     Louisville,  etc. 
freight  not  moved.     Chicago,  etc.  Ry.    R.  R.  i:  Schmidt,  52  S.  W.  Rep.  835 
V.  Cason,  133  Ind.  49    (1S92).     An  ex     (Ky.    1899).      A    statutory    provision 
parte  appointment  of  a  receiver  of  a    that  five  days'  notice  of  an  application 
solvent  corporation  which  attempted    for  a  receiver  must  be  given  may  be 
to  make  a  consolidation,  which  con-    waived.     Farmers'  etc.   Bank  v.   Ger- 
solidation     was     thereafter     declared    man,   etc.   Bank,   80   N.  W.   Rep.   820 
void    by    the    courts,    is    void,    even     (Neb.   1899).     A  receiver  should   not 
though  some  of  the  stockholders  have    be    appointed    without    notice   to    the 
disobeyed  an  injunction.    Railway  Co.    insolvent    corporation    on    an    allega- 
u.  Jewett,  37  Ohio  St.  649  (.1882).    The    tion  that  creditors  threaten  to  begin 
appointment  of  a  receiver  of  a  com-    actions.     Davelaar   v.   Blue,   etc.   Co., 
pany  on  an  ex  parte  application  and    110   Wis.    470    (1901).      The   appoint- 
on   a  bill   which  does   not  allege  the    ment  of  a  receiver  of  a  corporation 
insolvency  of  the  corporation  is  void,    without    notice   is    illegal    where    the 
Turgeau   v.   Brady,   24   La.    Ann.    348    ground   of  such  appointment  is   that 
(1872).     An  ex  parte  appointment  of    one  person  in  fraud  of  creditors  trans- 
a  receiver,  and  the  ex  parte  granting    ferred    property    to   another   and    the 
of  an   injunction  against  the  officers    latter  to  the  corporation  for  its  stock, 
acting,    the   charge    being   fraudulent    it  not  being  shown  that  the  latter  per- 
mismanagement,  are  void.     Port  Hu-    son  or  the  corporation  was  insolvent, 
ron,   etc.   Ry.   v.   Judge,   31   Mich.   456    Gilreath  i\  Union  Bank,  etc.  Co.,  121 
(1875).     A  judgment  creditor   is  not    Ala.  204  (1899).    A  receiver  appointed 
entitled    to    notice   of    an   application    ex  parte  on  a  petition  of  the  stock- 
for    the    appointment    of    a    receiver,    holder  on  the  ground  that  the  corpora- 
Morrison    r.   Menhaden    Co.,    37    Hun,    tion  is  insolvent,  no  suit  being  insti- 
522(1885).    Where  the  road  has  been    tuted,   is   illegally   appointed.     Smith 
sold  under  a  judgment  and  the  pur-    v.  Ely,  etc.  Co.,  79  Miss.  266    (1901). 
chaser  is  in  possession,  a  receiver  of    A  receiver  should  never  be  appointed 
the  property  cannot  be  appointed  un-    ex  parte  except  in  case  of  the  greatest 
less  he  is  made  a  party.     Searles  v.    emergency   or    in   view    of   imminent 
Jacksonville,  etc.  R.  R.,  2  Woods,  621    danger    of    great    damage,    especially 
(1873);    s.   c,   21   Fed.   Cas.   929.     In    where    an    injunction    may    serve    to 
McHen'ry  v.  New  York,  etc.  R.  R.,  25    protect  all  rights  until  a  hearing  has 
Fed.   Rep.  114    (1885),  the  court  dis-    been  had.     North  American,  etc.  Co. 
charged  a  receiver  who  had  been  ap-    v.  Watkins,  109  Fed.  Rep.  101   (1901), 
pointed   ex  parte  in   the   state   court    a    case    involving    a    receivership    at 
before  the  case  was  removed.  the    instance    of    a    minority    stock- 

A  receiver  may  be  appointed  ex  holdeir.  In  New  York,  by  statute, 
parte  at  the  instance  of  a  mortgagee  the  ordinary  business  of  a  corporation 
where  the  company  is  probably  insolv-  cannot  be  interfered  with  except  upon 
ent  and  has  numerous  suits  pending  notice.  Code  of  C.  P.,  §  1809.  The 
against  it,  and  the  purpose  of  the  suit  general  manager  of  a  corporation  can- 
is  to  continue  business  during  the  sea-  not  appeal  from  an  order  appointing  a 
son.  Pacific  etc.  Co.  v.  Allen,  109  Fed.  receiver.  McFarland  v.  Pierce,  47  N. 
Rep    515   (1901).     A  receiver  may  be    E.  Rep.  1   (Ind.  1897). 
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is  difficult  to  obtain  service.^  There  is  some  doubt  as  to  whether  a 
receiver  may  be  appointed  by  a  judge  in  vacation  time  where  there  is 
no  statutory  power  given  to  him  for  that  purpose.^  The  appointment 
of  a  receiver  is  not  complete  where  a  commissioner  or  referee  has  made 
the  appointment.  The  court  must  contirm.^  It  is  within  the  discre- 
tion of  the  court  whether  the  receiver  shall  give  a  bond."* 

If  the  mortgage  bonds,  upon  wliich  the  foreclosure  suit  and  the 
appointment  of  the  receiver  are  based,  are  void,  the  receivership  itself 
is  void.^     But  the  fact  that  the  service  of  the  summons  was  irregular 


1  See  §  865,  infra. 

2  The  court  has  power  in  vacation 
time  to  appoint  a  receiver.  Greeley  v. 
Provident  Sav.  Bank,  103  Mo.  212 
(1891).  A  receiver  of  a  railroad  can- 
not be  appointed  in  vacation  time  by 
a  judge  of  an  Illinois  court,  but  the 
appointment  may  be  validated  by 
confirmation  of  the  court.  Hervey  v. 
111.  Mid.  Ry.,  28  Fed.  Rep.  169  (1884); 
Hammock  v.  Loan  &  T.  Co.,  105  U. 
S.  77  (1881).  A  receiver  may  be  ap- 
pointed at  chambers  in  another  dis- 
trict on  presentation  to  the  judge  of 
the  bill  and  answer.  Horn  v.  Pere 
Marquette  R.  R.,  151  Fed.  Rep.  626 
(1907).  A  judge  has  no  power  to 
appoint  a  receiver  of  a  corporation 
in  vacation  time  without  notice. 
State  V.  Bearing,  84  S.  W.  Rep.  21 
(Mo.  1904).  Concerning  the  limited 
powers  of  a  judge  at  chambers  in 
vacation  time,  see  Blair  v.  Reading, 
99  111.  600  (1881).  A  judge  may  ap- 
point a  receiver  where  he  has  power 
to  grant  an  injunction  out  of  court. 
Cincinnati,  etc.  R.  R.  v.  Sloan,  31  Ohio 
St.  1  (1876).  "The  appointment  of 
a  receiver  is  an  equitable  remedy,  and 
bears  a  similar  relation  to  courts  of 
equity  that  proceedings  in  attachment 
bear  to  courts  of  law.  Hence  the  ap- 
pointment of  a  receiver  has  been  said 
to  be  an  equitable  execution.  .  .  . 
A  promiscuous  receivership  is,  in  ef- 
fect, an  injunction,  and  something 
more  stringent  still."  Where  a  judge 
has  power  to  appoint  a  receiver  out  of 
court  he  has  power  to  vacate  the  ap- 
pointment. Cincinnati,  etc.  R.  R.  v. 
Sloan,     31    Ohio     St.     1     (1877).      A 


judge  of  the  United  States  supreme 
court  may  grant  an  injunction,  though 
he  is  out  of  the  circuit  to  which  he 
has  been  assigned.  U.  S.  r.  Louis- 
ville, etc.  Canal  Co.,  4  Dill.  601 
(1873);  s.  c;  26  Fed.  Cas.  1002.  The 
receiver  may  be  discharged  at  cham- 
bers. Walters  v.  Anglo-American,  etc. 
Co.,  50  Fed.  Rep.  316  (1892).  In  Re 
Tampa,  etc.  R.  R.,  168  U.  S.  583 
(1897),  the  court  stated  that  its  de- 
cision was  not  to  be  taken  as  holding 
that  a  circuit  judge  has  power  to 
grant  injunctions  and  appoint  receiv- 
ers, or  enter  orders  or  decrees  in 
invitum,  outside  of  his  circuit. 

3  The  report  of  a  commissioner  that 
he  has  appointed  a  receiver  is  insuffi- 
cient to  complete  the  appointment  un- 
less the  report  is  confirmed.  Kimball 
V.  Goodburn,  32  Mich.  10    (1875). 

4  Wilson  r.  Welch,  157  Mass.  77 
(1892).  As  to  proof  that  the  receiver 
filed  the  requisite  -bond,  see  Hege- 
wisch  r.  Silver,  140  N.  Y.  414  (1893). 
Where  the  order  appointing  a  re- 
ceiver required  him  to  give  a  bond, 
the  bond  must  be  proved  in  any  action 
brought  by  him,  where  the  issue  is 
raised.  Hegewisch  r.  Silver,  21  N. 
Y.  Supp.  294  (1892).  A  receiver  may 
be  de  facto,  even  though  he  has  not 
given  a  bond,  and  as  such  may  main- 
tain a  suit.  Metropolitan  Nat.  Bank 
V.  Commercial  St.  Bank,  104  Iowa,  682 
(1898).  If  a  bond  is  not  required 
from  the  receiver,  it  is  not  necessary 
for  him  to  give  one.  Wilson  v.  Welch, 
157  Mass.  77    (1892). 

5  Where  the  mortgage  bonds  are  in- 
valid, a  receiver  appointed  In  the  fore- 
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and  void  does  not  necessarily  vitiate  the  receivership.^  Mandamus 
will  not  lie  to  vacate  an  order  appointing  a  receiver  where  there  is  a 
remedy  by  appeal.^  In  an  appeal  from  an  order  appointing  a 
receiver  a  bond  may  be  required  to  the  extent  of  the  full  value 
of  the  property.^  Where  a  corporation  takes  an  appeal  from  an 
order  appointing  a  receiver  and  gives  a  bond  superseding  the  re- 
ceiver, and  this  order  is  affirmed,  the  receiver  will  not  be  rein- 
stated, but  recourse  may  be  had  to  the  bond.*  Where  an  order 
appointing  a  receiver  at  the  instance  of  a  stockholder  is  reversed 
on  appeal,  and  a  sale  of  the  corporate  property  by  such  receiver  is  set 
aside,  the  purchaser  holds  the  property  for  the  benefit  of  the  corpora- 
tion, but  is  entitled  to  a  return  of  the  purchase  price,  even  though  in 
the  meantime  judgment  creditors  have  had  additional  sales  of  the 
property.^  If  a  person  causes  a  receiver  to  be  appointed  of  a 
growing  and  solvent  corporation,  and  such  appointment  is  afterwards 
declared  void,  he  is  liable  for  all  damages  by  reason  thereof  without 
proof  of  malice  or  probable  cause.^ 

The  regularity,  propriety,  and  validity  of  the  appointment  of  a 
receiver  can  be  questioned  only  in  the  court  that  appointed  him,  and 
only  in  a  direct  proceeding  to  test  that  question.'^     The  appointment 

closure   suit  has  no  power  to  collect    80  Pac.  Rep.  10    (Mont.  1905);    47  S. 


subscriptions.  Farmers'  L.  &  T.  Co. 
V.  San  Diego  St.  Car  Co.,  49  Fed.  Rep. 
188  (1892).  See  §§876,  877,  infra. 
Even  though  the  upper  court  reverses 
an  order  appointing  a  receiver,  yet 
this  does  not  interfere  with  the  fore- 
closure, neither  does  it  relieve  a 
surety.  Michigan,  etc.  Co.  v.  Lansing, 
etc.  Co.,  121  Mich.  438  (1899). 


Rep.  141. 

7  Quoted  and  approved  in  Basting  v. 
Ankeny,  64  Minn.  133  (1896);  Hat- 
field V.  Cummings,  152  Ind.  280 
(1898);  Pitts  r.  New  Mammoth,  etc. 
Co.,  23  Utah,  623  (1901).  The  regu- 
larity of  the  appointment  of  a  re- 
ceiver by  a  court  which  had  jurisdic- 
tion  of  the  parties  and   the  subject- 


1  It  seems  that  a  court  of  equity  has  matter  cannot  be  collaterally  attacked, 

power    to   appoint    a    receiver    of    an  Gunby   v.   Armstrong,    133    Fed.   Rep. 

insolvent  corporation   to   preserve  its  417  (1904).    A  corporate  creditor  who 

property,  even  though  the  service  of  does  not  question  the  jurisdiction  of 

the  summons,  etc.,  on  the  corporation  the  federal  court  for  sixteen  months, 

was  void,  but  the  court  cannot  in  such  during  which  time  a  receiver  has  sold 

a  case  authorize  a  sale  of  the  land  of  the    property    and    creditors'    claims 


the  corporation.     St.  Louis,  etc.  Co.  v. 
Sandoval,  etc.  Co.,  Ill  111.  32   (1884). 


proved,    cannot    then    question    such 
jurisdiction     on     an     issue     of     fact. 


2  Pontiac,  etc.R.R.  v.  Oakland  Circuit    Briggs  r.  Traders'  Co.,  145  Fed.  Rep. 
Judge,  105  N.W.  Rep.  745  (Mich.  1905).    254     (1906).      The    regularity    of    the 

3  Home,   etc.  Co.  v.  District  Court,    receiver's  appointment  cannot  be  ques- 


95  N.  W.  Rep.  522   (Iowa  1903). 

4  Oudin,  etc.  Co.  v.  Conlan,  80  Pac. 
Rep.  283   (Wash.  1905). 

5  Lutey  V.  Clark,  77  Pac.  Rep.   305 
(Mont.  1904). 

G  Thornton,   etc.   Co.  v 


tioned  in  a  suit  brought  against  him 
another    court.      McKay    r.    Van 


in 


Kleeck,    94    N.    W.    Rep.    367     (Mich. 
1903).   In  a  suit  brought  by  a  receiver 
it  is  no  defense  that  he  was  appointed 
Bretherton,    without  notice.     Miller  v.  Brown,   95 
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of  a  receiver  does  not  prevent  the  company  from  holding  ils  roguliir 
elections.^  Altliougli  an  order  api)ointing  a  receiver  is  not  appealable, 
yet  an  appeal  from  an  order  refusing  to  vacate  it  may  be  taken.'' 

§  804.  Who  will  be  selected  for  receiver. — As  a  general  rule  the 
court  will  not  make  one  of  the  officers,  or  directors,  or  stockholders  of 
the  corporation  the  receiver,^  nor  will  it  appoint  one  of  the  counsel 


N.  W.  Rep.  797  (Neb.  1901).  Where 
the  court  has  decreed  the  dissolution 
of  a  building  association  and  ap- 
pointed a  receiver,  stockholders  can- 
not institute  a  suit  to  enjoin  the 
receiver  from  acting,  on  the  ground 
that  his  appointment  was  due  to  the 
fraud  of  the  officers.  Neun  v.  Black- 
stone,  etc.  Assoc,  149  Mo.  74  (1899). 
The  validitj-  of  the  appointment  of  a 
receiver  cannot  be  attacked  in  a  suit 
in  which  he  applies  to  be  made  a 
party.  Andrews  v.  Steel  City  Bank, 
57  Neb.  173  (1898).  Even  though 
a  corporation  is  put  into  a  re- 
ceiver's hands,  under  a  statute  rela- 
tive to  insolvent  corporations,  and 
notice  for  the  presentation  of  claims 
is  given,  and,  in  accordance  with  the 
statute,  all  claims  not  presented 
within  four  months  are  barred  and 
the  property  is  then  sold,  yet  a  non- 
resident creditor  who  had  no  actual 
notice  may  attack  the  proceedings  on 
the  ground  that  they  were  fraudulent 
and  for  the  purpose  of  reorganizing 
the  company  in  fraud  of  creditors. 
Dobson  r.  Peck  Bros.  &  Co.,  103  Fed. 
Rep.  904  (1900).  In  the  case  of 
McNary  v.  Bush,  35  Oreg.  114  (1899), 
being  a  suit  brought  by  a  receiver, 
the  court  held  that  in  such  suit  the 
legality  of  the  appointment  of  the 
receiver  could  not  be  questioned,  even 
though  such  receiver  was  appointed 
on  the  application  of  a  stockholder 
without  the  pendency  of  any  suit. 
The  validity  of  the  appointment  of  a 
receiver  cannot  be  attacked  in  a  suit 
instituted  by  him  on  the  ground  of 
defects  in  the  original  suit  in  which 
he  was  appointed.  Florence,  etc.  Co. 
V.  Hanby,  101  Ala.  15  (1893).  The 
validity  and  propriety  of  the  appoint- 
ment of  a  receiver  cannot  be   ques- 


tioned or  tried  in  a  different  court 
and  case  from  that  in  which  the  re- 
ceiver was  appointed.  The  remedy  of 
the  party  complaining  is  to  move  to  set 
it  aside.  Vermont,  etc.  R.  R.  v.  Ver- 
mont Cent.  R.  R.,  46  Vt.  792  (1873). 
See  also  a  dictum  in  Klein  r.  Jewett,  26 
N.  J.  Eq.  474  (1875),  to  the  effect  that 
the  power  of  the  court  to  appoint  a 
receiver  is  to  be  determined  solely  by 
the  court  appointing  him.  "Where  the 
receiver  sues  on  a  note,  the  defendant 
cannot  attack  the  regularity  of  the 
proceedings  by  which  he  was  ap- 
pointed. Case  r.  Marchand,  23  La. 
Ann.  60  (1871).  In  proceedings  to 
commit  a  person  for  contempt  in  gar- 
nisbeeing  assets  after  the  receiver  has 
been  appointed,  the  validity  and  regu- 
larity of  the  receiver's  appointment 
cannot  be  attacked  or  questioned. 
Richards  r.  People,  81  111.  551  (1876). 
A  receiver  may  be  disregarded  where 
the  court  had  no  jurisdiction  of  the 
case.  State  v.  District  Court,  21  Mont. 
155  (1898). 

1  Taylor  v.  Philadelphia,  etc.  R.  R., 
7  Fed.  Rep.  381  (1881). 

2  Forrester  v.  Boston,  etc.  Co.,  22 
Mont.  430  (1899). 

3  Covert  r.  Rogers,  38  Mich.  363 
(1878);  Re  Eagle  Iron  Works,  8 
Paige,  385  (1840),  modifying  s.  c.  3 
Edw.  Ch.  385  (1840);  Re  Bowery 
Bank,  16  How.  Pr.  56  (1857).  Cf. 
Attorney-General  v.  Bank  of  Colum- 
bia, 1  Paige,  511  (1829),  N.  Y.  Code 
Civ.  Proc,  §  2429,  expressly  authoriz- 
ing such  appointments;  Atkins  r.  Wa- 
bash, etc.  Ry.,  29  Fed.  Rep.  161 
(1886),  the  court  saying  that  such  an 
appointment  should  never  be  made  ex- 
cept upon  consent  of  all  parties.  The 
receiver  will  not  be  chosen  from  the 
directors    of   the   insolvent    company, 
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of  either  iDarty/  nor  any  party  interested  on  either  side,  unless  all 


nor  from  the  parties  to  or  counsel  in 
the  case.  Finance  Co.  v.  Charleston, 
etc.  R.  R.,  45  Fed.  Rep.  436  (1891). 
The  president  of  the  company  was 
appointed  receiver  in  the  case  of 
Clarke  v.  Central,  etc.  Co.  of  Georgia, 
54  Fed.  Rep.  556  (1893).  The  court 
will  not  appoint  as  receiver  an  of- 
ficer or  director  of  an  insolvent  cor- 
poration except  under  unusual  circum- 
stances. Coy  V.  Title,  etc.  Co.,  157 
Fed.  Rep.  794  (1907).  An  officer  of 
the  corporation  should  not  be  ap- 
pointed its  receiver,  and  if  after  his 
appointment  charges  or  fraud  are 
made  which  it  will  be  the  duty  of  the 
receiver  to  investigate,  he  will  be  re- 
moved. MeCullough  V.  Merchants', 
etc.  Co.,  29  N.  J.  Eq.  217  (1878).  In 
Richards  v.  Chesapeake,  etc.  R.  R.,  1 
Hughes,  28  (1876);  s.  c,  20  Fed.  Cas. 
692,  the  court  refused  to  appoint  the 
vice-president  receiver,  "notwithstand- 
ing the  almost  unanimous  consent  of 
parties."  In  Freeholders  r.  State 
Bank,  28  N.  J.  Eq.  166  (1877),  the 
court  refused  to  appoint  as  receiver 
any  one  connected  with  the  manage- 
ment of  the  insolvent  corporation. 
Even  though  an  officer  is  made  re- 
ceiver he  may  be  served  with  process 
as  an  officer.  Venner  v.  Denver,  etc. 
Co.,  90  Pac.  Rep.  623  (Col.  1907). 
"Where  a  director  is  appointed  receiver 
he  may  sue  himself  as  a  director. 
Murphy  v.  Penniman,  66  Atl.  Rep.  282 
(Md.  1907).  Cf.  p.  2450,  supra.  Where 
all  the  parties  in  interest,  excepting 
a  few  bondholders,  unite  in  asking 
the  court  to  appoint  a  person  receiver 
who  has  been  familiar  with  the  prop- 
erty, it  is  no  objection  that  he  is  a 
relative  of  other  persons,  who  are 
large  stockholders  and  bondholders 
and  that  he  formerly  was  an  officer 
and  director  of  the  company.   Bowling 


Green  T.  Co.  r.  Virginia,  etc.  Co.,  133 
Fed.  Rep.  186  (1904). 

In  New  Jersey  a  corporate  officer  is 
held  to  be  ineligible  to  the  position  of 
receiver.  Middlesex  Freeholders  v. 
State  Bank,  28  N.  j:  Eq.  166  (1877); 
MeCullough  r.  Merchants'  L.  &  T.  Co., 
29  N.  J.  Eq.  217    (1878). 

In  Young  v.  Montgomery,  etc.  R.  R., 
2  Woods,  606  (1875);  s.  c,  30  Fed. 
Cas.  850,  it  appeared  that  in  another 
suit  pending  in  the  same  court  the 
president  of  the  insolvent  corporation 
had  been  appointed  receiver.  In  Re 
Fifty-four,  etc.  Bonds,  15  S.  C.  304 
(1880),  the  court  appointed  the  presi- 
dent and  directors  as  receivers,  inas- 
much as  the  foreclosure  was  by  the 
state,  and  the  state  could  rot  be  re- 
quired to  give  security  upon  the  ap- 
pointment of  a  receiver.  See  also 
Gibbes  v.  Greenville,  etc.  R.  R.,  15  S. 
C.  518  (1880).  Later,  however,  the 
court  decided  that  such  officers  were 
not  receivers  to  the  extent  of  render- 
ing the  property  liable  for  expenses 
in  continuing  to  run  the  road,  where 
the  company's  note  had  been  taken  in 
payment.  Ex  parte  Williams,  17  S.  C. 
396  (1881).  In  England'  the  appoint- 
ment of  the  board  of  directors  as  re- 
ceivers is  looked  upon  with  favor.  In 
Re  Manchester,  etc.  Ry.,  L.  R.  14  Ch.  D. 
645  (1880),  the  court  said:  "If  they 
were  acting  fairly  and  working  fairly, 
they  would,  most  likely,  be  appointed; 
and  in  fact,  in  practice,  I  believe,  as  a 
general  rule,  either  the  directors  are 
appointed,  or  some  of  them,  or  the 
secretary,  so  as  to  keep  the  manage- 
ment in  the  board  of  directors."  The 
court  will  not  appoint  as  receiver  the 
general  manager  of  the  company. 
Fripp  V.  Chard  Ry.,  11  Hare,  241 
(1853).  In  Ralston  r.  Washington, 
etc.    Ry.,    65    Fed.    Rep.    557     (1895), 


1  Finance  Co.  v.  Charleston,  etc.  R.  the  complainant  should  not  be  made 
R.,  45  Fed.  Rep.  436  (1891).  A  per-  receiver.  State  Trust  Co.  v.  National 
son   connected   with  the   counsel   for    etc.  Mfg.  Co.,  72  Fed.  Rep.  575  (1893). 
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consent  thereto.*  A  trust  company  may  be  appointed,-  and  in  a 
famous  litigation  in  Vorniunt  a  railroad  company  was  for  many  years 
the  receiver  of  another  railroad  company.^    A  trustee  of  the  mortgage 

the  court  appointed  the  president  the  that  particular  person,  and  it  after- 
receiver,  he  being  a  suitable  man  and  wards  transpires  that  such  was  not 
the  foreclosing  mortgagee  having  the  case,  he  will  be  removed  and  a 
nominated  him.  An  officer  of  the  com-  new  one  appointed,  the  first  appoint- 
pany  will  be  appointed  receiver  where  ment  having  really  been  one-sided  and 
millions  of  the  company's  money  are  partisan.  Wood  v.  Oregon  Develop- 
invested  in  small  mortgages  and  the  ment  Co.,  55  Fed.  Rep.  901  (1893). 
officers  are  the  only  persons  capable  Where  debenture-holders  dre  given  the 
of  taking  charge.  Such,  ofhcer,  how-  power  to  appoint  a  receiver  the  ap- 
ever,  must  resign  from  a  reorganiza-  pointment  must  be  a  fair  one,  other- 
tion  committee  that  is  in  conflict  with,  wise  the  court  will  remove  the  re- 
other  interests.  Fowler  v.  Jarvis,  etc.  ceiver  and  appoint  a  receiver  of  its 
Co.,  63  Fed.  Rep.  888  (1894).  The  own.  i?e  Maskelyne,  etc.,  Ltd.,  [1898] 
court  will  not  remove  a  receiver  1  Ch.  133.  The  eligibility  of  one  to 
simply  because  he  was  an  officer  and  act  as  a  receiver  can  be  raised  only 
director  and  manager  of  the  company  in  a  direct  proceeding  for  that  pur- 
before  its  failure.  Farmers'  L.  &  T.  pose.  Metropolitan  Nat.  Bank  v.  Com- 
Co.  r.  Northern  Fac.  R.  R.,  61  Fed.  mercial  St.  Bank,  104  Iowa,  682 
Rep.  546  (1894).  A  creditor  of  the  (1898).  The  high  character  of  men 
corporation  may  be  appointed  re-  whom  the  court  is  able  to  obtain  as 
ceiver.  Barber  v.  International  Co.,  receivers  is  well  described  by  Judge 
48  Atl.  Rep.  758  (Conn.  1901) ;  State  Lacombe  in  Central  Trust  Co.  v.  Third 
V.  Johnson,  103  Wis.  591  (1899).  A  Avenue  Ry.  Co.,  159  Fed.  Rep.  959 
stockholder    may    be    made    receiver.  (1908). 

McGilliard     v.     Donaldsonville,     etc.  2  A  trust  company  was  receiver  in 

Works,  104  La.  544    (1900).     A  cred-  Kimmerle  v.  Dowagiac  Mfg.  Co..  105 

itor,    stockholder,    or   officer   may   be  Mich.   640    (1895).     A  trust  company 

receiver.    Moran  v.  Hosmer,  125  Mich,  may  be  appointed  receiver  of  a  sav- 

6  (1900).    A  creditor  and  stockholder  ings  bank.     Re  Knickerbocker  Bank, 

may   be   made   receiver.     In  re   Eck-  19  Barb.  602    (1855).     A  corporation 

hardt  Mfg.  Co.,  114  La.  119  (1905).  was  receiver  in  Roby  v.  Title,  etc.  T. 

1  In     Cowdry     v.    Railroad     Co.,     1  Co.,  166  111.  336    (1896).     The  author 

Woods,  331   (1870);   s.  c,  6  Fed.  Cas.  has  himself  caused  The  Central  Trust 

660,  where  by  consent  one  of  the  fore-  Company    of    New    York    to    be    ap- 

closing    bondholders    was    made    re-  pointed  receiver  of  bonds  in  a  railroad 

ceiver,   the  court   refused   to   remove  case. 

him  subsequently  to  his  appointment  3  In  Vermont,  etc.  R.  R.  v.  Vermont 
and  service.  Where  two  receivers  Cent.  R.  R.,  46  Vt.  792  (1873);  s.  c. 
have  been  appointed,  each  party  nam-  on  appeal,  50  Vt.  500  (1877),  a  rail- 
ing one,  and  this  leads  to  dissensions  road  company  was  made  receiver,  and 
and  unnecessary  expense,  the  court  the  court  refused  to  consider  in  a  col- 
will  remove  both  and  appoint  a  new  lateral  attack  the  iwwer  of  the  corn- 
one.  Meier  v.  Kansas,  etc.  Ry.,  5  Dill,  pany  to  accept  the  position.  I^ngdon 
476  (1878);  s.  c,  16  Fed.  Cas.  1321.  v.  Vermont,  etc.  R.  R.,  54  Vt.  593. 
Where  a  court  appoints  a  receiver  on  613  (1882).  See  also  Roxbury  v.  Cen- 
the  supposition  that  all  the  parties  in  tral  Vt.  R.  R.,  60  Vt.  121  (1887). 
interest  agree  to  the  appointment  of 
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may  be  made  receiver  in  another  suit^  The  courts  do  not  favor  the 
appointment  of  a  receiver  from  a  distant  state.^  The  receiver  should 
not  select  his  counsel  from  either  side.^ 

§  8  6  5.  A  second  receiver  will  not  he  appointed  where  one  receiver- 
ship already  exists — Receiver  of  railroad  running  into  tivo  or  more 
states—  Receiver  of  assets  of  a  foreign  corporation.  — Even  though 
the  application  for  the  second  receiver  is  by  a  first  mortgagee  who  has 
filed  his  bill  to  foreclose,  yet  the  court  will  not  appoint  a  second  re- 
ceiver where  one  receiver  has  already  been  appointed  in  that  state.* 


1  Patterson  v.  Northern  T.  Co.,  82 
N..  E.  Rep.  837  (111.  1907). 

2  Mr.  Justice  Miller,  in  Meier  v. 
Kansas,  etc.  Ry.,  5  Dill.  476  (1878); 
s.  c,  16  Fed.  Cas.  1321,  said  that  it 
was  Improper  and  unnecessary  to  ap- 
point for  a  Kansas  railroad  a  receiver 
located  in  New  York.  Where  two  re- 
ceivers have  been  appointed  to  act 
jointly,  one  appointed  by  each  party, 
and  they  cannot  agree,  the  court  will 
remove  them  and  appoint  a  new 
single  resident  receiver.  One  is 
enough.  Meier  v.  Kansas,  etc.  Ry.,  5 
Dill.  476  (1878);  s.  c,  16  Fed.  Cas. 
1321.  A  mortgagee  who  names  the 
receiver  may  be  liable  for  his  misfeas- 
ances. Sorchan  r.  Mayo,  50  N.  J.  Eq. 
288  (1892).  The  court  will  not  ap- 
point a  foreign  receiver  where  it 
would  serve  no  good  purpose  and 
would  be  against  the  interests  of  citi- 
zens of  the  state.  Borton  v.  Brines- 
Chase  Co.,  175  Pa.  St.  209  (1896).  A 
non-resident  may  be  appointed  re- 
ceiver, even  though  he  is  not  a  rail- 
road expert.  Farmers'  L.  &  T.  Co.  v. 
Cape  Fear,  etc.  R.  R.,  62  Fed.  Rep.  675 
(1894).  See  also  §865,  infra.  Where 
the  purpose  of  the  receivership  was 
to  save  the  concern,  one  of  the  re- 
ceivers at  least  should  be  familiar 
with  the  management.  A  non-resident 
receiver  should  be  required  to  insert 
in  his  bond  a  provision  that  he  would 
appear  when  required.  Lotte  Bros.  r. 
American  Silk  Co.,  159  Fed.  Rep.  499 
(1907). 

3  See  §  879,  infra. 

4  Where  receivers  have  been  ap- 
pointed at  the  instance  of  the  insolv- 


ent corporation,  additional  receivers 
will  not  be  appointed  on  the  applica- 
tion of  mortgagees  who  file  a  cross-bill 
for  foreclosure.  Wabash,  etc.  Ry.  v. 
Central  T.  Co.,  22  Fed.  Rep.  272 
(1884).  Where  a  receiver  has  been 
appointed  by  the  federal  court  in  a 
foreclosure  suit  by  second-mortgage 
bondholders,  the  first-mortgage  bond- 
holders cannot  subsequently,  by  start- 
ing a  foreclosure  suit  on  the  first 
mortgage,  oust  such  receiver,  and 
have  one  appointed  in  their  suit.  They 
cannot  have  a  receiver  until  the  first 
receiver  is  discharged.  Young  v.  Mont- 
gomery, etc.  R.  R.,  2  Woods,  606 
(1875);  s.  c,  30  Fed.  Cas.  850.  The 
federal  court  of  bankruptcy,  when  in 
existence  in  1873,  held  that  it  would 
not  appoint  a  receiver  of  a  railroad 
company  where  the  circuit  court  of 
the  United  States  had  already  ap- 
pointed one,  even  though  the  latter 
receiver  had  abandoned  his  duties. 
Alabama,  etc.  R.  R.  v.  Jones,  1  Fed. 
Cas.  281  (1873).  See  also  Alden  v. 
Boston,  etc.  R.  R.,  1  Fed.  Cas.  328 
(1871),  where  a  state  court  had  ap- 
pointed a  receiver.  Where  several 
mortgages  on  the  same  property  cover 
the  income,  and  the  junior  mortgagee 
causes  a  receiver  to  be  appointed,  the 
prior  mortgagees  being  made  parties 
defendant,  a  prior  mortgagee  may 
apply  to  the  court  to  order  the  re- 
ceiver to  apply  the  income  to  the  prior 
mortgage.  Seibert  v.  Minneapolis,  etc. 
Ry.,  52  Minn.  246  (1893).  Where  re- 
ceivers appointed  over  property  in  two 
circuits  have  been  removed  as  to  prop- 
erty in  one  of  those  circuits,  the  court 
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Where  a  receiver  has  been  appointed  of  the  lessee  of  various  street 
railways,  a  separate  receiver  of  the  lessors  will  not  generally  1x3  ap- 
pointed.-^ 

Even  if  a  second  one  is  appointed  he  tidies  subject  to  the  rights  of 
the  first  receiver,  except  as  to  property  not  included  in  the  first  re- 
ceivership."    The  usual  rule  is  to  apply  to  the  court  to  have  the  first 

will  order  the  receivers  to  turn  over  the  first  appointment.  State  v.  McGee, 
the  property,  money,  rolliug-stock,  etc.,  88  N.  W.  Rep.  115  (So.  Dak.  1901). 
in  the  circuit  where  their  powers  have  Where  a  lessee  railroad  is  insolvent 
ceased.  Central  T.  Co.  v.  Wabash,  etc.  and  in  the  hands  of  a  receiver,  and 
Ry.,  29  Fed.  Rep.  618  (1886).  Where  the  rent  is  not  paid,  and  it  controls 
a  receiver  is  in  charge  of  a  street  the  board  of  directors  of  the  lessor 
railway  system,  a  separate  receiver  railroad,  a  stockholder  of  the  latter 
will  not  be  appointed  of  a  part  of  the  may  have  a  receiver  appointed  of  such 
system,  even  though  the  title  thereto  of  the  lessor's  property  as  is  not  al- 
ls in  doubt.  Clap  v.  Interstate  St.  Ry.,  ready  in  the  hands  of  a  receiver,  and 
61  Fed.  Rep.  537  (1894).  Where  a  such  second  receiver  may  be  author- 
judgment  creditor  has  caused  a  re-  ized  to  sue  for  the  rent  due,  and  the 
ceiver  to  be  appointed,  and  the  mort-  court  may  also  authorize  him  to  issue 
gagee  then  commences  to  foreclose,  receiver's  certificates  to  pay  the  ex- 
the  court  will  not  appoint  a  new  re-  pense  of  prosecuting  such  suit.  Town 
ceiver.  The  mortgagee  might  have  of  Vandalia  v.  St.  Louis,  etc.  R.  R.,  209 
intervened.  National  Bank  r.  Rich-  111.  73  (1904).  Where  an  appeal  is 
mond  Factory,  91  Ga.  284  (1893).  taken  from  an  order  appointing  a  re- 
Where  all  the  directors  have  resigned  ceiver,  and  on  a  bond  being  given  the 
but  one,  and  he  files  a  bill  to  preserve  assets  are  turned  back  to  the  corpo- 
the  corporate  assets  and  is  himself  ration,  another  court  cannot  appoint  a 
appointed  receiver,  a  mortgagee  com-  receiver  of  such  assets.  State  r.  Rey- 
mencing  thereafter  a  suit  to  foreclose  nolds,  107  S.  W.  Rep.  487  (Mo.  1907). 
cannot  have  a  second  receiver  ap-  i  Pennsylvania  Steel  Co.  r.  New 
pointed.  Mercantile,  etc.  Co.  v.  Flor-  York,  etc.  Ry.,  160  Fed.  Rep.  221 
ence  Water  Co.,  Ill  Ala.  119    (1895).  (1907). 

Although  a  receiver  has  been  ap-  2  Where  a  receiver  is  in  possession 
pointed  under  a  junior  mortgage,  yet  of  a  fund,  another  receiver  subse- 
upon  the  foreclosure  of  the  first  mort-  quently  appointed  in  another  action  in 
gage  a  new  receiver  may  be  substi-  the  same  state  is  not  entitled  to  the 
tuted  for  the  former  one,  on  the  ap-  fund,  and  if  he  gets  it  he  will  be 
plication  of  the  first  mortgagee.  Hoi-  compelled  to  restore  it  to  the  first 
land  Trust  Co.  v.  Consolidated,  etc.  receiver.  O'Mahony  r.  Belmont,  37 
Co.,  85  Hun,  454  (1895).  The  second  N.  Y.  Super.  Ct.  380  (1874).  There 
receiver  may  by  implication  displace  may  be  a  second  receiver  appointed 
the  first  receiver,  appointed  many  on  the  application  of  judgment  cred- 
years  prior.  Daniel  v.  Wilson,  91  Ga.  itors  of  such  corporate  assets  as  are 
238  (1892).  Under  the  South  Dakota  not  included  in  the  mortgage  of  the 
statutes  a  receiver  of  an  insolvent  cor-  foreclosure  of  which  the  first  receiver 
poration  will  be  appointed  at  the  in-  has  been  appointed.  Whitney  r.  New- 
stance  of  a  stockholder.  After  such  York, -etc.  R.  R.,  32  Hun,  164  (1884). 
appointment  another  court  cannot  ap-  A  receiver  may  apply  to  the  court  to 
point  another  receiver  at  the  instance  have  another  receivership  declared 
of  another  stockholder,  even  though  it  void.  Whitney  r.  New  York,  etc.  R. 
is  charged  that  fraud  was  involved  in  R..  32  Hun,  164    (1SS4).     The  rights 

3051 


g  865.] 


RECEIVERS. 


[CH.  LI. 


receiver  made  receiver  in  the  second  action  also,  or  to  have  him  take 
possession  of  jDroi^erty  not  already  included.^  The  federal  court  will 
not  on  the  application  of  receivers  appointed  in  a  state  court  at  the 
instance  of  the  state,  turn  over  to  them  property  already  in  the  hands 
of  federal  receivers,  unless  the  state  suits  have  proceeded  to  a  point, 
showing  that  the  state  will  prevail  and  that  the  property  should  be 
turned  over.^  Where  a  street  railroad  has  been  sold  out  under  a 
damage  claim,  which  by  statute  has  priority  over  a  mortgage,  and  a 
state  receiver  is  in  charge,  the  mortgagee  cannot  have  a  receiver  ap- 
j)ointed  by  the  federal  court  in  an  action  to  foreclose.^ 

The  court  w^ill  readily  appoint  a  resident  receiver  of  such  of  the 
assets  of  an  insolvent  foreign  corporation  as  are  within  the  jurisdic- 
tion.*   The  court  appointing  an  ancillary  receiver  will  pass  on  claims 


of  a  receiver  in  foreclosure  proceed- 
ings in  Connecticut  as  against  a  trus- 
tee in  insolvency  appointed  after  the 
foreclosure  was  commenced  were  con- 
sidered in  Central  Trust  Co.  v.  Wor- 
cester, etc.  Co.,  86  Fed.  Rep.  35 
(1898). 

1  Where  a  receiver  is  already  in  at 
the  instance  of  judgment  creditors, 
the  same  receiver  will  be  appointed 
in  the  foreclosure  suit.  Loyd  v.  Ches- 
apeake, etc.  R.  R.,  65  Fed.  Rep.  351 
(1895).  An  ancillary  receivership  will 
be  granted  ex  parte  subject  to  the 
Tight  of  the  court  to  consider  the  ap- 
pointment on  a  subsequent  motion, 
where  a  receivership  has  been  granted 
in  the  main  action.  Piatt  v.  Philadel- 
phia, etc.  Co,.  54  Fed.  Rep.  569 
(1893),  the  court  refusing  to  follow 
Mercantile  T.  Co.  v.  Kanawha,  etc. 
Ry.,  39  Fed.  Rep.  337  (1890).  The  re- 
ceivership may  be  extended  to  an 
additional  line  of  railroad  upon  the 
application  of  one  of  the  parties  who 
claims  a  lien  on  such  additional  part 
also.  Mercantile  T.  Co.  v.  Missouri, 
etc.  Ry.,  41  Fed.  Rep.  8  (1889).  If  a 
receiver  is  in  possession,  the  same 
court,  in  a  subsequent  suit  affecting 
the  same  property,  will  extend  the 
first  receivership  to  the  second  suit. 
But  if  the  court  appoints  a  new  re- 
ceiver he  displaces  the  old.  State  v. 
Jacksonville,  etc.  R.  R.,  15  Fla.  201 
(1875).     The  receivership  obtained  at 


the  instance  of  the  mortgagee  cannot, 
at  his  instance,  be  extended  to  prop- 
erty not  included  in  the  mortgage. 
State  V.  Jacksonville,  etc.  R.  R.,  15 
Fla.  280  (1875).  In  Florida  a  receiver 
appointed  in  one  county  has  no  con- 
trol over  the  part  of  the  road  which 
is  in  other  counties.  State  v.  Jackson- 
ville, etc.  R.  R.,  15  Fla.  201  (1875). 
A  receiver  of  a  foreign  corporation 
appointed  on  a  final  judgment  super- 
sedes a  temporary  receiver  appointed 
in  another  suit  in  another  district  of 
the  same  court.  Glines  v.  Bingham- 
ton  Trust  Co.,  68  Hun,  511  (1893). 
Even  though  state  proceedings  have 
been  practically  closed,  yet,  if  the  re- 
ceiver has  not  been  discharged,  the 
United  States  court  will  not  appoint 
another  receiver,  especially  where  no 
great  and  imminent  danger  is  in- 
volved. Lancaster  v.  Asheville  St.  Ry., 
90  Fed.  Rep.  129  (1898). 

2  Pennsylvania  Steel  Co.  v.  N.  Y. 
etc.  Ry.,  160  Fed.  Rep.  224  (1908). 

3  Lancaster  v.  Asheville  St.  Ry.,  90 
Fed.  Rep.  129  (1898).  See  also  §  839, 
supra. 

4  A  New  York  creditor  of  a  New 
York  corporation  may  have  a  receiver 
of  the  latter's  property  in  Illinois  ap- 
pointed in  Illinois,  and  an  Illinois 
creditor  cannot  attach  as  against  such 
receiver.  Holbrook  v.  Ford,  153  111. 
G33  (1894).  A  receiver  of  a  foreign 
corporation  may  be  appointed  without 
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existing  within  tlie  jurisdiction.'     Tlio  courts  of  a  state  wherein  an 
ancillary  receivership  of  an  insurance  company  exists  will  not  order 


obtaining  service  upon  the  corpora- 
tion, where  jurisdiction  is  had  over 
the  subject-matter,  and  there  is  an 
immediate  necessity  for  tlae  appoint- 
ment. Glines  i'.  Order  of  Iron  Hall, 
20  N.  Y.  Supp.  275  (1892);  also  21 
N.  Y.  Supp.  543.  A  resident  creditor 
of  a  foreign  corporation  which  has 
passed  into  a  receiver's  hand  may  file 
a  bill  to  have  a  local  receiver  ap- 
pointed of  the  local  assets.  Popper  v. 
Supreme  Council,  61  N.  Y.  App.  Div. 
405  (1901).  The  court  will  not  ap- 
point an  ancillary  receiver  unless  an 
independent  bill  is  filed.  An  appoint- 
ment ex  parte  on  the  petition  of  the 
chief  receiver  will  be  vacated.  Greene 
V.  Star,  etc.  Co.,  99  Fed.  Rep.  656 
(1900).  The  United  States  court  in 
New  York  will  not  appoint  a  receiver 
of  a  Maine  corporation  at  the  instance 
of  stockholders  for  dissolution  and 
distribution  of  the  property,  especially 
where  there  are  no  debts.  Parks  v. 
United  States,  etc.  Corp.,  140  Fed. 
Rep.  160  (1905).  Where  a  foreign 
receiver  of  a  foreign  corporation  is 
vested  with  the  title  to  all  its  assets 
in  and  out  of  that  state,  an  ancillary 
receiver  cannot  be  appointed  in  New 
York.  Chicago,  etc.  Co.  r.  German  Ins. 
Co.,  119  N.  Y.  App.  Div.  347  (1907). 
An  ancillary  receiver  was  appointed 
in  Haydock  v.  Fisheries  Co.,  156  Fed. 
Rep.  988  (1907).  Under  the  New 
York  statutes  even  a  non-resident 
stockholder  in  a  Maine  corporation 
may  file  a  bill  in  equity  in  New  York 
state  for  a  receiver  and  a  distribution 
of  the  assets  in  New  York,  where  a 
receiver  tfas  already  been  appointed  in 
Maine  and  dissolution  proceedings 
commenced  and  an  injunction  issued 


preventing  the  officers  from  adminis- 
tering the  property.  MacNabb  v.  Por- 
ter, etc.  Co..  44  N.  Y.  App.  Div.  102 
(1899).  The  United  States  court  is 
prohibited  by  act  of  congress  from  en- 
joining a  state  court  from  appointing 
a  receiver  or  carrying  on  legal  pro- 
ceedings. Cceur  D'Alene  Ry.,  etc.  Co. 
V.  Spalding,  93  Fed.  Rep.  280  (1899). 
A  citizen  of  Maryland  who  holds  a 
loss  claim  against  a  Pennsylvania 
mutual  insurance  company  which 
is  insolvent  cannot  have  a  receiver 
appointed  in  Maryland  if  it  is  imprac- 
ticable for  the  Maryland  courts  to 
levy  the  necessary  assessments  to 
wind  up  the  affairs  of  the  association. 
Stockley  v.  Thomas,  89  Md.  663 
(1899).  The  United  States  court  may 
appoint  an  ancillary  receiver  of  an  in- 
solvent corporation,  a  receiver  of 
which  has  been  appointed  by  a  state 
court  in  another  jurisdiction.  Scaife 
V.  Scammon,  etc.  Ass'n,  80  Pac.  Rep. 
957  (Kan.  1905).  A  stockholder  in  a 
Florida  corporation  who  joins  in  a 
petition  to  a  Florida  court  to  dissolve 
it,  and  such  dissolution  is  decreed, 
and  by  the  statutes  of  Florida  the 
directors  become  trustees  to  wind  it 
up,  cannot  then  have  a  receiver  ap- 
pointed in  Alabama,  even  though  all 
the  company's  property  is  in  Alabama. 
Black  V.  Sullivan  Timber  Co.,  40  S. 
Rep.  667  (Ala.  1906).  A  receivership 
in  one  state  in  a  suit  between  claim- 
ants for  office  does  not  prevent  a  re- 
ceivership in  another  state  in  behalf 
of  the  bondholders  to  take  charge  of 
the  property  in  such  latter  state. 
Schmidt  v.  Mitchell,  98  Ky.  218 
(1895).  See  also  Murray  r.  Vander- 
bilt,  39  Barb.  140  (1863);  Pha^nLx.  etc. 


1  New   York   Security   Co.   r.   Equi-  the   state.     Their   remedy    is   to    file 

table  Mortgage  Co.,  71  Fed.  Rep.  556  their    claims     in     such     proceedings. 

(1S96).    Creditors  outside  of  the  state  Sands  r.  Greeley  &  Co.,  80  Fed.  Rep. 

will   not   be   allowed    to   intervene   in  195   (1897). 


ancillary  receivership  proceedings  in 
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the  receiver  to  turn  over  the  funds  to  the  receiver  in  another  state, 
where  the  domestic  creditors  have  legally  elected  to  rescind  their  in- 
surance and  demand  a  return  of  their  money.^  Where  receivers  of  a 
Connecticut  corporation  have  been  api^ointed  in  Connecticut,  and  the 
same  receivers  are  afterward  appointed  in  ISTew  York,  the  New  York 
court  may  send  to  Connecticut  the  whole  fund  realized  in  New  York, 
and  need  not  first  pay  the  creditors  who  have  filed  their  claims  in  New 
York.^     A  New  York  court,  in  directing  its  receiver  to  remit  to  a 


Co.  V.  North  River,  etc.  Co.,  33  Hun, 
156  (1884),  where  the  court  also  en- 
joined pending  actions  against  the 
corporation.  Re  Commercial  Bank,  L. 
R.  33  Ch.  D.  174  (1886);  N.  Y.  Code 
Civ.  Proc,  §  1812.  Cf.  Taylor  v.  Life 
Assoc,  13  Fed.  Rep.  493  (1882).  A 
receiver  of  the  property  in  one  state 
of  a  foreign  insolvent  corporation  will 
be  appointed  at  the  instance  of  a 
resident  creditor,  even  thourh  the  cor- 
poration has  been  dissolved,  and  its 
affairs  are  in  process  of  liquidation 
in  the  other  state.  The  surplus  after 
paying  all  the  creditors  will  be  dis- 
tributed among  the  stockholders.  Red- 
mond V.  Hoge,  3  Hun,  171  (1874).  A 
New  York  corporation  may,  by  bill 
filed  in  the  Virginia  district  of  the 
United  States  court,  have  a  receiver 
appointed  there  of  a  New  Jersey  cor- 
poration, if  the  defendant  does  not 
object  to  the  jurisdiction.  Stockhold- 
ers and  creditors  of  the  defendant 
company  cannot  by  intervening  raise 
the  question  of  jurisdiction.  Central 
T.  Co.  V.  McGeorge,  151  U.  S.  129 
(1894).  A  foreign  receiver  will  be 
allowed  to  intervene  and  be  heard  in 
an  application  for  a  domestic  receiver. 
Buswell  V.  Order  of  Iron  Hall,  161 
Mass.  224  (1894).  In  New  York  pro- 
ceedings supplementary  to  execution 
suffice  to  obtain  a  receiver  of  a  foreign 
corporation  where  such  corporation 
has  no  agent,  and  does  no  business  in 
the  state,  the  receiver  taking  such 
property  as  is  in  the  state.  Logan  v. 
McCall  Pub.  Co.,  140  N.  Y.  447  (1893). 

1  Fawcett  r.  Order  of  Iron  Hall,  64 
Conn.  170   (1894). 

2  Sands  v,   Greeley  &  Co.,   88   Fed. 


Rep.  130  (1898),  the  court  holding 
also  that  non-resident  creditors  who 
have  filed  their  claims  in  New  York 
will  be  allowed  to  participate.  The 
general  rule  is  that  an  ancillary  re- 
ceiver, after  paying  the  expenses  of 
his  receivership,  should  be  directed  to 
account  with  and  remit  to  the  re- 
ceivers in  the  original  jurisdiction  all 
funds  and  assets  in  his  hands.  Cen- 
tral, etc.  Co.  V.  Farmers',  etc.  Co.,  113 
Fed.  Rep.  405  (1902);  aff'd,  125  Fed. 
Rep.  1001.  Where  a  receiver  of  the 
parent  company  has  been  appointed 
by  the  federal  court  at  the  place 
where  such  company  was  incorpo- 
rated, the  federal  courts  in  other  jur- 
isdictions where  the  subsidiary  cor- 
porations exist  will  appoint  the  same 
receiver,  but  will  not  necessarily  turn 
■over  the  tangible  property  to  such 
receiver,  even  though  a  subsidiary  cor- 
poration holds  it  on  a  terminable 
lease.  Conklin  v.  United  States,  etc. 
Co.,  123  Fed.  Rep.  913  (1903).  Resi- 
dent creditors  of  an  insolvent  foreign 
corporation  are  paid  before  anything 
is  sent  to  the  foreign  receiver  thereof. 
Frowert  v.  Blank,  54  Atl.  Rep.  1000 
(Penn.  1903).  A  California  creditor  of 
a  foreign  association  will  be  paid  out 
of  the  resident  assets  of  the  foreign 
association  in  preference  to  payment 
to  a  foreign  receiver.  Lackmann  r. 
Supreme  Council,  etc.,  75  Pac.  Rep. 
583  (Cal.  1904).  The  court  may  order 
funds  in  the  state  belonging  to  a  for- 
eign corporation  to  be  paid  over  to  a 
receiver  appointed  in  the  state  where 
the  company  was  organized.  Durward 
V.  Jewett,  46  La.  Ann.  559  (1894).  The 
funds  in  the  state  of  an  insolvent  for- 
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New  Hampshire  receiver  assets  in  New  York  of  an  insolvent  New 
Hampshire  corporation,  may  require  the  New  Hampshire  re- 
ceiver to  give  a  bond  that  New  York  creditors  shall  receive  the  same 
proportionate  dividend  in  the  distribution  of  the  entire  assets  as  other 
creditors  of  the  New  Hampshire  corporation,  and  that  no  dcducti<jn 
shall  be  made  on  account  of  a  special  fund  deposited  many  years  prior 
thereto  in  New  York  as  special  security  for  jS'ew  York  creditors  under 
the  banking  law  of  the  state.^  The  court  will  often  appoint  as  resi- 
dent receiver  the  receiver  who  has  already  been  ai)pointed  in  another 
state.^     Where  a  receiver  has  been  appointed  in  the  state  where  a 

eign  corporation  will  not  be  turned  issue  different  orders  to  the  receiver, 
over  to  a  foreign  receiver  thereof  be-  who  is  the  receiver  in  each  circuit,  as 
fore  the  local  claims  are  satisfied,  regards  payments  to  be  made,  yet,  if 
Clark  v.  Supreme,  etc.,  80  Pac.  Rep.  these  orders  are  all  legal,  the  circuit 
931  (Cal.  1905).  judge  will  not  interfere  with  them. 
1  People  V.  Granite,  etc.  Assoc,  161  Central  T.  Co.  v.  Texas,  etc.  Ry.,  22 
N.  Y.  492  (1900).  Where  a  New  Hamp-  Fed.  Rep.  135  (1884).  A  court  of 
shire  insurance  corporation  becomes  equity  has  power  to  appoint  a  receiver 
insolvent,  and  a  fund  deposited  by  it  for  the  assets  of  a  foreign  corporation 
in  New  York  is  distributed  in  New  within  its  jurisdiction  and  may  ap- 
York  among  New  York  creditors,  they  point  the  same  receiver  who  has  been 
will  not  be  allowed  to  participate  in  appointed  in  the  state  where  the  cor- 
the  distribution  in  New  Hampshire  poration  exists.  Such  a  suit  is  not 
until  after  the  other  creditors  have  ancillary,  but  is  independent.  Shin- 
received  an  equal  pro  rata  dividend,  ney  v.  North  American,  etc.  Co.,  97 
Bank  Com'rs  v.  Granite,  etc.  Assoc,  Fed.  Rep.  9  (1899).  The  court  in  ap- 
49  Atl.  Rep.  124  (N.  H.  1901).  A  pointing  the  same  receiver  as  has 
stockholder  in  a  building  and  loan  been  appointed  elsewhere  may  join 
association  is  not  a  creditor  as  re-  with  him  another  person  as  co-re- 
gards the  rule  that  domestic  corpora-  ceiver.  Coltrane  v.  Templeton,  106  Fed. 
tions  must  be  paid  before  the  assets  Rep.    370    (1901).     Where   a   foreign 


are  sent  to  a  foreign  receiver.  Wee 
don  V.  Granite,  etc.  Assoc,  59  S.  W 
Rep.  758  (Ky.  1900). 


receiver  is  also  appointed  local  re- 
ceiver he  must  obey  the  orders  of  a 
local  court,  so  far  as  the  local  assets 


2  Dunlop  V.  Paterson,  etc.  Ins.  Co.,  are  concerned.  Hammond  r.  National, 
12  Hun,  627  (1878);  s.  c,  74  N.  Y.  etc  Assoc,  31  N.  Y.  Misc.  Rep.  182 
145.  In  the  foreclosure  of  the  West  (1900).  Comity  as  to  allowing  re- 
Shore  Railroad,  receivers  were  first  ceivers  appointed  in  one  state  to  sue 
appointed  by  the  New  York  state  in  another  state  does  not  go  to  the 
court,  and  then  the  same  receivers  extent  of  allowing  a  bill  in  equity  of 
were '  appointed  in  a  suit  instituted  such  a  receiver  to  extend  his  receiver- 
in  the  federal  court  in  New  Jersey  to  ship  over  property  in  the  state  to  dis- 
cover the  part  of  the  property  in  New  place  a  prior  bill  filed  by  a  creditor 
Jersey.  The  federal  court  referred  of  the  corporation  to  have  a  receiver 
matters  of  doubt  to  the  New  York  appointed,  etc  Nor  should  the  two 
court  for  decision.  U.  S.  Trust  Co.  v.  suits  be  consolidated.  Day  r.  Postal 
New  York,  etc.  Ry.,  25  Fed.  Rep.  797  Tel.  Co.,  66  Md.  354  (1887).  A  re- 
(1885).  Although  the  judges  in  the  ceiver  appointed  in  New  Jersey  of  a 
different  circuits  in  which  a  consoli-  New  Jersey  corporation  having  its 
dated    railroad    is    being    foreclosed  chief  plant  in  Ohio  will  also  be  ap 
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corporation  exists,  the  same  receiver  will  be  appointed  in  another 
state  where  the  corporation  does  business,  if  the  volume  and  kind  of 
business  done  in  the  latter  state  justifies  it,  and  if  the  special  interests 
of  the  citizens  of  that  state  may  be  so  protected.  In  such  a  case  the 
receiver  in  the  latter  state  must  account  to  its  courts  for  the  business 
in  that  state.^  The  orders  and  decrees  of  a  court  in  regard  to  a  re- 
ceivership are  binding  on  the  courts  of  a  sister  state  where  an  ancil- 
lary receiver  was  appointed.^ 

Ancillary  receivers  in  Massachusetts  of  a  Kansas  corporation  are 
not  liable  for  a  tort  committed  in  Kansas  by  the  Kansas  receivers.^ 

If  the  corporation  does  not  object  the  federal  court  may  appoint  a 
receiver  thereof,  although  the  corporation  has  its  domicile  in  another 
district,  there  being  property  inside  of  the  district.'^  Where  a  receiver 
has  been  appointed  in  the  state  court  and  the  case  is  then  removed  to 
the  federal  court,  the  same  receiver  continues.'^  Where  a  railroad 
runs  through  several  circuits,  the  court  in  one  circuit  cannot  appoint  a 
receiver  over  the  whole. "^  The  courts,  however,  will  appoint  the  same 
receivers  in  the  different  districts  through  which  the  road  runs.'^ 

pointed  receiver  in  Ohio  in  an  ancil-  no  power  to  appoint  a  receiver  over 

lary   suit.     Bayne  v.   Brewer   Pottery  property  outside  of  that  circuit.  Texas 

Co.,  82  Fed.  Rep.  391    (1897).     A  re-  &  Pac.  Ry.  v.  Gay,  86  Tex.  571  (1894), 

ceiver  of  the  parent  company  will  not  reviewing    the    authorities    at    great 

necessarily   be   appointed   receiver   of  length.     Where  most  of  an  interstate 

the     -branch     companies.     Evans     v.  road  is  in  another  state,  the  court  will 

Union    Pac.    Ry.,    58    Fed.    Rep.    497  appoint  the  same  receiver  as  has  been 

(1893).    On  thfe  subject  of  appointing  appointed  in  such  other  state.     Port 

a  non-resident  as  receiver,  see  §  864,  Royal,    etc.    Ry.    r.    King,    93    Ga.    63 

supra.  (1893).     The  power   of  the  court   to 

1  Irwin  V.  Granite,  etc.  Assoc,  56  N.  authorize  its  receiver  to  take  control 
J.  Eq.  244   (1897).  of  real  estate  situated  in  another  dis- 

2  Coe  V.  Patterson,  122  N.  Y.  App.  trict  is  very  limited.  Baltimore,  etc. 
Div.  76   (1907).  Assoc,  v.  Alderson,  90  Fed.  Rep.   142 

3  Union  Trust  Co.  v.  Atchison,  etc.  (1898).     See  also  §840,  supra. 

R.  R.,  87  Fed.  Rep.  530  (1898).  7  Dillon  v.  Oregon,  etc.  Ry.,  66  Fed. 

4  Lewis  V.  American,  etc.  Co.,  119  Rep.  622  (1895).  In  Farmers'  L.  &  T. 
Fed.  Rep.  391   (1902).  Co.  v.   Northern  Pac.   R.  R.,   72   Fed. 

5  Turner  v.  Indianapolis,  etc.  Ry.,  8  Rep.  26  (1896),  it  appears  that  a  re- 
Biss.  527  (1879);  s.  c,  24  Fed.  Cas.  ceiver  had  been  appointed  in  Wiscon- 
372.  sin.     The   same    receiver   was    subse- 

6  Farmers'  L.  &  T.  Co.  v.  Northern  quently  appointed  in  the  various  dis- 
Pac.  R.  R.,  €9  Fed.  Rep.  871  (1895).  tricts  between  Wisconsin  and  the  Pa- 
A  federal  receiver  has  no  power  to  cific  coast.  Two  years  later  the  United 
take  possession  of  property  in  another  States  court  in  Washington  vacated 
district,  and  a  court  in  such  other  the  appointment  on  the  ground  that 
district  may  appoint  a  receiver  to  the  company  had  no  property  in  Wis- 
take  possession  of  such  property.  Mor-  consin.  A  conflict  resulting,  four  jus- 
rill  V.  American,  etc.  Co.,  151  Fed.  tices  of  the  supreme  court  passed  upon 
Rep.  305  (1907).    A  federal  court  has  the  matter,  and  held  that  the  court  in 
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Where  the  same  receiver  is  appointed  in  several  circuits,  the  claims  of 
parties  will  be  tried  in  the  circuit  where  they  live,  but  questions  rehi- 
tive  to  the  receiver  continuing  to  operate  under  leases,  etc.,  should  bo 
determined  only  in  the  circuit  where  he  was  first  appointed.^ 

Where  the  same  receiver  has  been  appointed  in  several  districts,  the 
court  of  primary  jurisdiction  is  considered  the  chief  court  and  tho 
others  as  aucillaiy,  even  tliough  the  first  suit  was  not  where  the  cor- 
poration has  its  domicile,  such  domicile  being  merely  nominal,  the 
corporation  being  organized  in  I^ew  Jersey,  but  doing  all  its  business 
elsewhere."  Where  the  same  receiver  has  been  appointed  in  two  juris- 
dictions, the  second  court  wdiich  made  tho  appointment  should  decide 
whether  tlie  property  in  that  jurisdiction  should  be  sold  to  pay  taxes.^ 
Even  tliough  an  insolvent  corporation  has  assigned  for  the  benefit  of 
creditors  and  afterwards  a  receiver  of  the  same  has  been  appointed  by 
a  court,  yet  bankruptcy  proceedings  take  precedence  over  tho  assign- 
ment and  receivership.'* 

§  86G.  The  receivership  takes  effect  from  the  date  of  the  entry  of 
the  order  appointing  the  receiver — Vesting  of  title. — The  law 
favors  the  diligent  creditor,  and  the  diligent  creditor  is  always  en- 


Wisconsin  was  the  court  of  primary 
jurisdiction,  and  that  the  proceedings 
in  the  other  courts  were  ancillary; 
overruling  69  Fed.  Rep.  871.  A  hill 
filed  in  another  circuit  court  after  the 
main  bill  has  been  filed  is  an  auxil- 
iary bill  and  not  an  ancillary  bill. 
Coltrane  v.  Templeton,  106  Fed.  Rep. 
370  (1901). 

1  Ames  V.  Union  Pac.  Ry.,  60  Fed. 
Rep.  966  (1894).  Although  a  receiver 
of  an  interstate  railroad  is  first  ap- 
pointed in  New  York  over  the  New 
York  part  of  the  road,  and  then  the 
same  receiver  is  appointed  in  Connec- 
ticut over  the  Connecticut  part  of  the 
road,  yet  the  Connecticut  court  may 
order  the  receiver  to  pay  a  certain 
rate  of  wages  to  the  employees,  and 
this  order  binds  him  in  respect  to  the 
whole  road.  Guarantee  T.  etc.  Co. 
V.  Philadelphia,  etc.  R.  R.,  69  Conn. 
709  (1897).  Where  a  federal  re- 
ceiver of  an  insolvent  corporation  is 
appointed  in  California,  in  which  dis- 
trict, however,  the  corporation  has  no 
property,  and  the  same  receiver  is 
subsequently  appointed  in  the  Nevada 
district,  in  which  the  corporation  has 
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property,  the  application  of  a  lienor  to 
sell  the  property  need  not  be  made  in 
the  California  district.  Cohen  v.  Gold 
Creek,  etc.  Co.,  95  Fed.  Rep.  580 
(1899).  Even  though  the  same  re- 
ceiver is  appointed  in  two  circuits,  yet 
he  has  no  right  to  turn  over  the  as- 
sets in  the  one  circuit  to  himself  as 
receiver  in  the  other  circuit,  without 
order  of  the  court,  and,  if  he  does  so, 
he  and  his  bondsmen  are  personally 
liable.  Kirker  v.  Owings,  98  Fed.  Rep. 
499  (1899). 

2  Lewis  V.  American,  etc.  Co.,  119 
Fed'.  Rep.  391  (1902).  Where  a  fed- 
eral court  in  New  Jersey  appointed 
a  receiver  of  a  New  Jersey  corpora- 
tion, and  the  federal  court  in  Wash- 
ington appointed  the  same  receivers 
there,  a  claim  for  services  in  selling 
property  for  the  receiver  may  be  ad- 
judicated in  the  federal  court  in  New 
Jersey.  Colonial  T.  Co.  r.  Pacific,  etc. 
Co.,  142  Fed.  Rep.  298    (1906). 

3  Fletcher  v.  Harney,  etc.  Co.,  84 
Fed.  Rep.  555   (1897). 

4  Lea  r.  Geo.  M.  West  Co.,  91  Fed. 
Rep.  237  (1899). 
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deavoring  to  secure  a  preference  over  other  creditors  by  obtaining 
levy  of  execution  before  the  levy  of  other  creditors,  and  also  before 
a  receivership  is  ordered.  The  law,  hovt^ever,  favors  the  priority  of  the 
receivership  in  such  cases,  especially  in  railroad  cases,  where  the  pub- 
lic is  interested  in  keeping  the  property  together,  and  in  insolvent 
corporation  cases,  where  rascality  is  apt  to  abound.  The  receivership 
takes  effect  from  the  date  of  the  order  of  appointment.^  A  receiver's 
title  dates  from  the  time  of  his  appointment  without  regard  to  the 
date  of  his  bond  or  his  actually  taking  possession.^  After  the  entry 
of  an  order  that  a  receivership  is  granted,  a  levy  of  execution,  attach- 
ment, or  garnishment  upon  the  personal  property  is  invalid  and  a  con- 
tempt of  court,  even  though  the  receiver  himself  has  not  yet  been 
named  or  has  not  yet  filed  his  bond.^  A  chancery  receiver  is  a 
receiver  penderite  lite  and  does  not  take  title,  and  hence  differs  from  a 
statutory  receiver,  who  is  practically  an  assignee.*  The  appointment 
of  a  receiver  operates  the  same  as  an  injunction  against  the  officers 
takino"  further  action,  and  hence  any  conveyance  or  transfer  by  them 
thereafter  is  invalid.^ 

In  regard  to  real  estate,  the  receiver  does  not  take  title  by  the  mere 
fact  of  "his  appointment.  Until  the  insolvent  corporation  actually 
makes  a  deed  of  its  real  estate  to  the  receiver,  the  title  of  the  receiver 

1  Connecticut,  etc.  Co.  v.  Rockbridge  ceiver  belong  to  the  mortgagee.    Pres- 

Co.,  73  Fed.  Rep.  709  (1895).  ton  v.  Tumbridge,  etc.  Ltd.,  88  L.  T. 

2'Horn  r.  Pere  Marquette  R.  R.,  151  Rep.  53  (1903). 

Fed.  Rep.  626   (1907).     The  title  of  a  3  See  §  870,  infra.   A  receiver's  title 

receiver  to  corporate  funds  on  deposit  vests  from   the   date   of   the   original 

attaches  on  his  appointment  and  pre-  order  appointing  him  and  is  superior 

vents    a   bank   applying   it   on   notes,  to    that    of    a    subsequent    execution, 

which  by  their  terms  are  to  become  Ardmore    Nat.    Bank   v.    Briggs,    etc. 

due  on  insolvency.     Eastern,  etc.  Co.  Co.,  94  Pac.  Rep.  533   (Okla.  1908). 

v.  Eastern,  etc.  Co.,  146  Fed.  Rep.  761  -i  Hence  the  fact  that  a  common-law 

(1906).     The  title   of   a  receiver,   on  receiver    continues   to    occupy    leased 

his   appointment,    dates   back   to  the  premises  does  not  render  him  liable 

time  of  granting  the  order.    East  Ten-  as    assignee    of    the    term    upon    the 

nessee,  etc.  R.  R.  v.  Atlanta,  etc.  R.  R.,  covenant    to    pay   rent.      He   may   be 

49   Fed.   Rep.    608    (1892).     See   also  liable  for  the  time  he  actually  occu- 

Re  Schuyler's,  etc.  Co.,  136  N.  Y.  169  pies  the  premises,   but  such   liability 

(1892);    rev'd,  154  U.  S.  256.     A  re-  can    be    enforced    only    in    that    suit, 

ceiver's   title   does  not   date   back   to  Stokes  r.  Hoffman  House,   167  N.  Y. 

the  signature  of  the  order  so  as  to  554   (1901). 

affect    rights    accruing    between    the  5  Linville   v.    Hadden,    88    Md.    594 

signing  and  the  entry  of  the   order.  (1898).      After    a    receiver    has    been 

Wilcox  V.  National,  etc.  Bank,  67   N.  appointed  the  officers  have  no  power 

Y.  App.  Div.  466    (1902).     The  rents  to  transfer  the  assets.     Brynjolfson  v. 

accruing  between  the  time  of  the  no-  Osthus,  96  N.  W.  Rep.  261    (N.   Dak. 

tice  of  motion  for  a  receiver  and  the  1903). 
entry  of  the  order  appointing  the  re- 
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thereto  is  good  only  in  equity.^  Such  also  is  the  rule  in  regard  U) 
patent-rights.  An  assignment  is  necessary.^  As  to  personal  property 
the  appointment  docs  not  in  itself  convey  title  to  personalty  or  chosen 
in  action  located  out  of  the  state.^  In  appointing  a  receiver  the  court 
may  withhold  from  him  certain  assets  upon  which  there  are  mortgages 
which  are  about  to  be  enforced  under  the  power  of  sale.*  An  at- 
tachment has  priority  over  a  subsequent  receivership.^     Where  the 


1  Unless  the  statute  provides  other- 
wise, as  it  does  in  New  Yorlv,  the  real 
estate  of  the  corporation  is  not  vested 
in  the  receiver  except  by  an  actual 
conveyance  from  the  corporation  to 
hkn.  St.  Louis,  etc.  Co.  v.  Sandoval, 
etc.  Co.,  Ill  111.  32  (1884).  A  levy  of 
execution  prior  to  the  filing  of  the  bill 
through  which  the  receiver  is  ap- 
pointed takes  precedence  of  course 
over  the  receiver.  Chautauque,  etc. 
Bank  v.  Risley,  19  N.  Y.  369  (1859). 
Unless  a  deed  of  the  real  estate  is 
made  to  the  receiver,  a  purchaser 
from  him  has  no  title  and  cannot 
maintain  a  suit  for  partition.  Scott 
V.  Elmore,  10  Hun,  68  (1877).  A 
statute  may  of  course  provide  that 
title  shall  vest  without  a  deed.  Re 
Attorney-General  v.  Atlantic,  etc.  Ins. 
Co.,  100  N.  Y.  279  (1885),  where  the 
statute  applied  to  receivers  of  insur- 
ance companies.  A  receiver  to  whom 
the  property  has  been  assigned  takes 
precedence  over  a  subsequent  judg- 
ment and  levy  all  in  the  same  state. 
Swift's,  etc.  Works  v.  Johnson,  26  Fed. 
Rep.  828  (1886).  The  judgment  lien 
of  a  party  dates  from  its  entry  and 
not  from  the  time  when  a  verdict 
was  rendered.  Jennings  v.  Philadel- 
phia, etc.  R.  R.,  23  Fed.  Rep.  569 
(1884).  Title  vests  in  the  receiver 
under  the  New  York  statute  upon  his 
appointment.  Upon  filing  his  bond  the 
title  relates  back,  although  he  does 
not  at  once  take  possession.  See  also, 
on  this  subject.  Re  Schuyler's,  etc. 
Co.,  64  Hun,  384  (1892);  aff'd,  136 
N.  Y.  169;  rev'd  on  another  point,  154 
U.  S.  256.  Under  the  New  York  stat- 
ute the  title  to  corporate  property 
does   not   pass  to  the   temporary   re- 
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ceiver,  but  does  pass  to  the  permanent 
receiver.  Mutual  Brewing  Co.  t-.  New 
York,  etc.  Ferry  Co.,  16  N.  Y.  App. 
Div.  149  (1897).  Where  the  receiver 
does  not  take  actual  possession,  but 
merely  collects  rental,  it  is  held  In 
Mississippi  that  the  mortgagor  com- 
pany may  convey  the  property  and 
give  good  title.  Mississippi  Valley 
Co.  V.  Chicago,  etc.  R.  R.,  58  Miss. 
896  (1881).  In  Maryland,  by  statute, 
a  receiver  is  vested  with  title  only 
from  the  time  of  qualification,  hence 
an  execution  issued  after  a  judgment 
creditor's  bill  was  filed,  but  before  the 
receiver  was  appointed,  has  priority 
over  the  receivership.  Prentiss,  etc. 
Co.  V.  Whitman,  etc.  Co.,  88  Md.  240 
(1898).  A  judgment  obtained  after  a 
receiver  is  appointed  is  not  a  lien 
upon  the  real  estate.  Savings  &  T. 
Co.  etc.  V.  Bear  Valley,  etc.  Co.,  93 
Fed.  Rep.  339  (1899);  Mercantile 
Trust  Co.  V.  Southern,  etc.  Co.,  86  Fed. 
Rep.  711   (1898). 

2  See  §  870,  infra. 

3  Booth  I'.  Clark,  17  How.  322 
(1854).  The  appointment  by  a  Con- 
necticut court  of  a  receiver  of  a  Con- 
necticut corporation  does  not  pass 
title  to  him  of  assets  in  New  York 
as  against  New  York  creditors  of  such 
corporation.  Hammond  f.  National, 
etc.  Assoc,  58  N.  Y.  App.  Div.  453 
(1901). 

4  Weihl  r.  Atlanta,  etc.  Co.,  89  Ga. 
297   (1892). 

5  Bennett  v.  Complete,  etc.  Co.,  S  N. 
Y.  App.  Div.  301  (1896);  Walling  r. 
Miller,  108  N.  Y.  173  (18SS).  Where 
a  judgment  and  execution  would  have 
been  obtained  prior  to  the  receiver- 
ship but  for  fraud  in  interposing  a 
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order  appointing  the  receiver  does  not  contemplate  a  distribution  of 
the  assets,  a  general  creditor  may  obtain  a  judgment  and  a  lien  upon 
the  property,  even  though  the  receiver  is  in  possession.^  A  receiver 
appointed  in  behalf  of  a  mortgagee  cannot  legally  take  possession  of 
corporate  property  which  is  not  covered  by  the  mortgage.-  The  ques- 
tion of  a  conflict  of  jurisdiction  between  the  federal  and  state  courts  is 
considered  elsewhere.^ 

B.   SUITS  AND  CLAIMS  BY  AND  AGAINST  RECEIVERS. 

§  867.  The  receiver  should  obtain  the  leave  of  his  court  before 
bringing  a  suit. — This  is  the  established  rule.  It  is  no  defense  to 
his  suit  that  he  has  not  obtained  this  leave  of  court,  but  he  will  be 
personally  liable  for  costs  if  he  brings  the  action  without  leave  of 
court  and  is  beaten.*  Power  given  to  a  receiver  to  demand  and  re- 
ceive accounts  does  not  authorize  him  to  sue.^ 


demurrer,  a  lien  prior  to  the  receiver- 
ship will  be  given.  Re  Lewis,  etc.  Co., 
89  Hun,  208  (1895).  Even  though  a 
judgment  is  a  lien  on  property  at  the 
time  the  receiver  takes  possession,  yet 
the  court  will  not  allow  the  sheriff  to 
sell.  Wheeler  v.  Walton,  etc.  Co.,  65 
Fed.  Rep.  720  (1895).  See  also  §  870, 
infra.  A  sale  by  the  sheriff  on  an 
execution  is  not  good  if  made  after  a 
receiver  has  been  appointed.  The  sale 
should  be  by  the  receiver.  Ellis  v. 
Vernon,  etc.  Co.,  86  Tex.  109  (1893). 
An  attachment  precedes  a  subsequent 
receiver's  rights.  Re  West  Cumber- 
land, etc.  Co.,  [1893]  1  Ch.  713.  A 
receiver  cannot  take  the  property 
from  the  sheriff,  who  holds  it  under 
an  attachment.  State  v.  Chehalis  Su- 
perior Court,  8  Wash.  210   (1894). 

1  Moore  v.  Southern,  etc.  Co.,  83  Fed. 
Rep.  399   (1896). 

2  Alabama  Nat.  Bank  v.  Mary  Lee, 
etc.  Co.,  108  Ala.  288  (1896).  Even 
though  the  order  appointing  the  re- 
ceiver in  a  foreclosure  suit  directs 
him  to  take  possession  of  all  the 
property  of  the  corporation,  yet  it  will 
be  construed  as  not  covering  property 
not  covered  by  the  mortgage.    Central 


T.  Co.  V.  Worcester,  etc.  Co.,  114  Fed. 
Rep.  659  (1902).  A  receiver  appointed 
in  connection  with  the  foreclosure  of 
a  mortgage  cannot  be  given  power  to 
take  property  not  covered  by  the  mort- 
gage. Piatt  V.  N.  Y.,  etc.  R.  R.,  63 
N.  Y.  App.  Div.  401  (1901).  A  defect 
in  the  description  of  personal  property 
mortgaged  is  not  cured  by  a  receiver 
taking  possession  under  the  mortgage 
prior  to  other  liens  being  obtained 
upon  the  property.  Central  Trust  Co. 
etc.  t'.  Worcester,  etc.  Co.,  93  Fed.  Rep, 
712  (1899). 

3  See  §  839,  supra. 

4  A  receiver  will  be  charged  person- 
ally with  costs  where  he  brings  a  suit 
as  receiver  without  leave  of  the  court 
and  for  his  personal  advantage  and 
the  transaction  was  not  in  good  faith. 
Chapin  v.  Thompson,  4  Hun,  779 
(1875).  A  receiver  has  no  power  to 
sue  to  recover  personal  property 
which  he  has  never  had  in  his  posses- 
sion, unless  he  first  obtains  an  order 
of  the  court  authorizing  such  suit. 
Bishop  V.  McKillican,  124  Cal.  321 
(1899).  A  receiver  must  obtain  spe- 
cial permission  from  the  court  before 
commencing  suit  against  directors  for 


0  Hubert  r.  City  of  New  Orleans,  130  Fed.  Rep.  21  (1904), 

3060 


CH.  LI.] 


RECEIVERS. 


t§   8G8. 


§  868.  When  may  a  receiver  sue  in  other  courts  of  the  state  or  of 
other  states,  or  in  the  federal  courts? — Although  it  is  customary 
for  the  receiver  to  bring  his  suits  in  the  court  which  appointed  him, 
Avhere  that  court  has  jurisdiction,  yet  it  is  allowable  for  him  to  sue  in 
other  courts  of  the  state.  There  is  more  difficulty,  however,  in  deter- 
mining whether  the  receiver  may  sue  in  the  courts  of  another  state. 
He  can  do  so  only  by  the  comity  of  states.  As  receiver  ho  has  no  ab- 
solute right  to  do  so.  Generally,  however,  a  foreign  receiver  is  al- 
lowed to  carry  on  litigation  if  the  interests  of  resident  creditors  are 
not  injured,  and  if  justice  will  be  promoted  by  sustaining  his  suit.' 


negligence  and  against  stockholders  to 
hold  them  liable  on  stock  issued  in 
payment  for  property  at  an  alleged 
overvaluation.  Simmons  v.  Taylor,  63 
■S.  W.  Rep.  1123  (Tenn.  1901).  A 
receiver  must  allege  and  prove  au- 
thority from  the  court  to  institute  and 
prosecute  the  suit.  Darner  r.  Gate- 
wood,  89  N.  W.  Rep.  603  (Neb.  1902). 
The  general  statutes  of  the  state 
sometimes  authorize  the  receiver  to 
bring  suits,  and  in  that  case  it  is  not 
necessary  for  him  to  obtain  leave 
from  the  court.  Hayes  v.  Brotzman, 
46  Md.  519  (1877).  In  this  case,  how- 
ever, the  decree  had  authorized  the 
receiver  to  bring  suits.  In  G-eorgia  it 
has  been  held,  where  the  receiver 
sued  to  recover  box-cars,  that  the  de- 
fendant under  the  general  issue  might 
compel  the  receiver  to  prove  his  au- 
thority to  sue,  and  that,  where  the 
court  had  not  expressly  authorized 
him  to  sue,  his  suit  failed.  Screven 
V.  Clark,  48  Ga.  41  (1872).  See  also 
High,  Receivers,  §  208.  In  New  York, 
by  the  rules  of  court  (77  and  78),  a 
receiver  has  power  to  commence  a 
suit  without  a  special  authorization 
by  the  court,  and,  having  such  general 
power  to  sue,  he  may  select  his  tri- 
bunal. Rockwell  r.  Merwin,  45  N.  Y. 
166  (1871).  As  to  the  old  rule,  see 
Merritt  v.  Lyon,  16  Wend.  405  (1836) ; 
Foster  v.  Townshend,  68  N.  Y.  203 
(1877).  A  receiver  need  not  give 
security  under  the  New  York  statute, 
unless  his  action  is  palpably  heedless 
or  in  bad  faith.  Hale  v.  Mason,  86 
Hun,   499    (1895).     A   suit   by    a   re- 


ceiver is  demurrable  unless  he  shows 
that  the  court  authorized  the  suit. 
Rhodes  v.  Hilligoss,  16  Ind.  App.  478 
(1896).  A  receiver  need  not  allege 
that  he  was  authorized  to  commence 
the  suit.  Compton  r.  Schwabacher, 
etc.  Co.,  15  Wash.  306  (1896).  At 
common  law  the  time  and  place  of 
appointment  and  the  filing  of  the  bond 
must  be  alleged  Gillet  v.  Fairchild, 
4  Denio,  80  (1847).  Where  a  receiver 
fails  to  allege  that  his  suit  to  collect 
subscriptions  was  authorized  by  the 
court  his  action  will  fail.  Gainey  v. 
Gilson,  149  Ind.  58  (1897).  Demurrer 
lies  to  a  complaint  against  a  receiver 
which  does  not  allege  that  the  court 
has  allowed  the  suit  to  be  brought, 
unless  it  is  alleged  that  the  receiver 
is  a  federal  receiver.  Pierce  v.  Jones, 
24  Ind.  App.  286  (1900).  See  also 
§  870,  infra. 

1  A  foreign  receiver  will  be  allowed 
to  sue  where  he  shows  that  all  cor- 
porate debts  have  been  paid,  and  that 
no  domestic  creditors  can  be  injured. 
Rogers  v.  Riley,  80  Fed.  Rep.  759 
(1896).  A  foreign  receiver  of  a  for- 
eign corporation  cannot  sue  in  Iowa 
to  enforce  a  contract  between  such 
corporation  and  a  citizen  of  Iowa. 
Barker  v.  Lamb,  68  N.  W.  Rep.  686 
(Iowa,  1896).  A  receiver  appointed 
in  Mexico  of  a  railroad  in  Mexico 
owned  by  a  New  York  corporation 
may  replevy  in  Missouri  a  private  car 
which  belongs  to  such  railroad.  Rob- 
ertson r.  Staed.  135  Mo.  135  (1896). 
A  Maryland  receiver  cannot  sue  in 
Delaware  a  Delaware  creditor  of  the 
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A  receiver  of  a  Massacliusetts  corporation  appointed  by  the  United 
States  court  in  Massachusetts  may  bring  suit  in  the  New  Jersey 

corporation.    Stockbridge  v.  Beckwith,  in  the  New  York  courts  to  enforce  the 
6   Del.  Ch.  72    (1887).     A  foreign   re-  statutory    liability    of    a    New    York 
ceiver  may  sue  to  collect  and  protect  stockholder  in  such  bank,  it  appear- 
assets  when  he  alleges  that  the  cor-  ing    that    no    New    York    creditor    of 
porate  officers  neglect  or  refuse  to  do  such  bank  will  be  prejudiced  thereby. 
so.     Rogers    v.   Haines,    103    Ala.    198  Howarth  v.  Angle,  39  N.  Y.  App.  Div. 
(1894).      A    foreign    receiver    cannot  151    (1899).     A  foreign  receiver   will 
bring  suit  unless  he  shows  that  he  is  not  be   allowed   to   sue   in   the   state 
authorized    so    to    do    by    the    order  where    his    claim    conflicts    with    the 
of  his  appointment  or  by  the  statutes  rights  of  resident  creditors.    Ward  v. 
of  the  state  wherein  he  is  appointed.  Pacific,  etc.  Co.,  135  Cal.  235    (1901). 
Swing  V.  White  River  Lumber  Co.,  91  A    receiver  appointed   by   a  court   in 
Wis.  517   (1895).     A  foreign  receiver  Iowa   of   the    assets   of    an   insolvent 
may  maintain  a  suit  where  there  are  Iowa  corporation  cannot  maintain  a 
no  domestic  creditors  whose  rights  are  suit  in  the  federal  court  in  Pennsyl- 
to   be   protected.     Comstock   v.   Fred-  vania    to    enforce    the    liability    of    a 
erickson,  51  Minn.  350  (1892).  Pennsylvania     stockholder     in     such 
Inasmuch    as    the    statutes    of    the  Iowa    corporation,    especially    where 
state   of  Washington   authorize  a  re-  the  assessment  was  fixed  by  an  Iowa 
ceiver  of  an  insolvent  bank  to  enforce  court  in  a  suit  in  which  the  Pennsyl- 
a     stockholder's     statutory     liability,  vania    stockholder    was   not    a    party 
such   receiver  may  maintain  such   a  and  did  not  appear  and  could  not  have 
suit  in  Massachusetts  against  a  Mas-  been  made  to  appear.    Wigton  v.  Bos- 
sachusetts  stockholder  in   such  bank,  ler,  102  Fed.  Rep.  70    (1900).     A  Ne- 
Howarth  v.  Lombard,   175   Mass.   570  braska   receiver   of   a   Nebraska   cor- 
(1900).     Cf.  §218,  supra.     Where  by  poration  will  not  be  allowed  to  bring 
statute  upon  dissolution  the  directors  suit  in  the  Iowa  courts  to  enforce  the 
are    made    trustees    to    wind    up    the  subscription    liability    of    citizens    of 
affairs    of    the    company,    they    may  Iowa  to  the  stock  of  a  Nebraska  cor- 
maintain  a  suit  in  another  state,  inas-  poration,  where  there  is  no  equity  in 
much  as  they  are  not  receivers,  but  the   claim,   the   fact   being   that   pay- 
are    successors    of    the    corporation,  ment   for   the   stock   had   been   made 
Root  v.  Sweeney,  12  S.  Dak.  43  (1899).  by     notes,    and    afterwards    upon     a 
By    comity    a    foreign    receiver    can  transfer  of  the  stock  these  notes  had 
maintain  a  suit  to  foreclose  a  mort-  been  canceled  and  notes  of  the  trans- 
gage  which  was  assigned  to  him.  Hale  feree    taken     in    exchange    therefor. 
V.     Harris,     112     Iowa,     372     (1900).  Wyman     v.     Eaton,     107     Iowa,     214 
Where  the  trustee  becomes  insolvent  (1899).     A    receiver   may   bring    suit 
and  the  court  appoints  a  new  trustee,  in  his  own  name,  even  though  he  is 
such   trustee   may   bring   suit    in   an-  a  resident  ancillary  receiver  of  a  for- 
other  state  to  foreclose  the  mortgage,  eign  corporation.     Evans  v.  Pease,  21 
Iowa,  etc.  Co.  v.   Hoag,   132   Cal.   627  R.   I.  187    (1899).     A  Maine  receiver 
(1901).     A  receiver  appointed  in  one  of    a    Maine    corporation    may    bring 
state   may  sue   a   stockholder   in   an-  suit  in  another  state  to  recover  land 
other    state   on    an    unpaid    subscrip-  where  no  rights  of  resident  creditors 
tion.     Fish   v.    Smith,    73    Conn.    377  of    such    state    intervene.      Small    v. 
(1900).       A     receiver     appointed     in  Smith,   14   S.   D.   621    (1901).     While 
Washington     of    an     insolvent    state  not  a  matter  of  right,  yet  a  receiver 
bank    in    that   state   may   bring   suit  by    comity    is    generally    allowed    to 
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courts  to  enforce  a  contract  of  the  corporation,  the  United  Stat<?3 
court  having  authorizo<l  the  suit,  and  all  the  property  of  the  corpora- 
tion having  been  delivered  to  the  receiver.'     A  foreign  receiver  of  a 

bring  suits  outside  of  the  jurisdictioa  in  a  dictum  said  that  a  receiver  of 
of  the  court  which  appointed  him.  an  Oregon  corporation  ai)i)ointed  in 
Lrewis  V.  American,  etc.  Co.,  119  Fed.  Oregon  would  be  allowed  to  bring 
Rep.  391  (1902).  A  foreign  receiver  suit  in  Illinois  to  collect  the  unpaid 
may  maintain  a  suit  to  collect  a  debt  subscriptions  of  stockholders  residing 
due  from  a  resident.     Hallam  v.  Asli-    in  Illinois,  where  there  are  no  cred- 


ford,  70  S.  W.  Rep.  197   (Ky.  1902). 

On  the  ground  of  comity  a  foreign 
receiver  may  bring  an  action  in  the 
corporate  name  to  collect  a  note  due 
from  a  citizen  of  the  state.  Winans  v. 
Gibbs,    etc.    Mfg.    Co.,    48    Kan.    777 

(1892).  A  foreign  receiver  filing  a  bridge,  5  Cent.  L.  J.  6  (1876), 
bill  to  enjoin  resident  creditors  from  ceiver  may  sue  in  other  states 
enforcing  their  claims  cannot  obtain  ner  v.  Bauer,  98  Ind.  425  (18S4).  In 
a  preliminary  injunction  on  the  the  old  case  of  Booth  v.  Clark,  17 
ground  that  such  claims  are  fraud-  How.  322  (1854),  the  court  said,  how- 
ulent.  Rogers  v.  Haines,  96  Ala.  586 
(1892).  A  foreign  receiver  may  fore- 
close a  mortgage  where  corporate 
creditors  do  not  object.  Boulware  v. 
Davis,  90  Ala.  207  (1890).    A  receiver 


itors  of  the  corporation  residing  in 
Illinois.  Concerning  the  question 
whether  a  receiver  appointed  in  one 
state  may  sue  in  the  courts  of  an- 
other state  or  reach  property  in  other 
states,   see    notes    to   Cagill    v.   Wool- 

A  re- 
Metz- 


ever,  "our  industry  has  been  tasked 
unsuccessfully  to  find  a  case  in  which 
a  receiver  has  been  permitted  to  sue 
in  a  foreign  jurisdiction  for  the  proi>- 
erty  of  the  debtor."  A  trustee  of  a 
appointed  in  Kentucky  of  a  Kentucky    corporation  appointed  by  a  court  can- 


railroad  in  a  foreclosure  suit  may 
bring  suit  in  Ohio  to  recover  posses- 
sion of  rolling-stock  which  was  at- 
tached in  Ohio  during  the  pendency 
of  the  application  for  a  receiver,  the 
rolling-stock  being  subject  to  the 
mortgage,  and  the  mortgaged  prop- 
erty being  insufficient  to  pay  the  mort- 
gage debt.  Bank  v.  McLeod,  38  Ohio 
St.  174  (1882).  A  receiver  of  a  New 
York  savings  bank  appointed  in  New 
York  may  bring  suit  at  law  in  New 
Jersey  to  recover  debts  due  to  the 
bank.  This  is  allowed  on  the  theory 
that  the  receiver  has  practically  an 
assignment  of  the  bank's  claims.  No 
citizens  of  New  Jersey  intervened  as 
creditors  in  this  suit.  Hurd  v.  Eliza- 
beth, 41  N.  J.  L.  1  (1879).  A  re- 
ceiver appointed  in  New  York  was 
allowed  to  file  and  prove  a  claim  in 
the  federal  bankruptcy  court  against 
the  bankrupt,  in  the  case  Ex  parte 
Norwood,  3  Biss.  504  (1873);  s.  c, 
18  Fed.  Cas.  452.  In  Patterson  v. 
Lynde,  112  111.  196   (1884),  the  court 
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not  sue  in  the  courts  of  another  state. 
Ayres  v.  Siebel,  82  Iowa,  347  (1891). 
Mr.  Justice  Miller  said  in  Chandler 
r.  Siddle,  3  Dill.  477  (1874);  .s.  c,  5 
Fed.  Cas.  459:  "It  is,  perhaps,  true 
that,  where  duly  appointed  and  au- 
thorized, a  receiver  may,  ordinarily, 
sue  in  another  state.  This  power, 
when  it  exists,  arises  from  comity, 
in  the  absence  of  special  statute  regu- 
lations, and  it  is,  in  general,  sub- 
ordinate to  the  right  of  local  creditors 
as  respects  property  within  the  juris- 
diction where  such  a  suit  is  brought." 
In  Farmers',  etc.  Ins.  Co.  r.  Needles, 
52  Mo.  17  (1873),  the  court  held  that 
an  Illinois  receiver  of  an  Illinois  cor- 
poration could  not  bring  suit  in  Mis- 
souri on  a  note  given  by  a  Missou- 
rian  to  the  corporation  unless  the  note 
has  been  actually  assigned  to  the  re- 
ceiver; and  the  fact  that  he  has  pos- 
session of  it  is  not  enough. 

1  Edwards   r.   National,  etc.  Assoc, 
€8  Atl.  Rep.  800   (N.  J.  1908). 
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foreign  corporation  may  take  an  appeal  in  the  name  of  the  receiver 
■when  authorized  by  the  court  appointing  him.^  A  foreign  receiver  of 
a  foreign  corporation  cannot  file  a  bill  in  a  J^ew  York  court  for  the 
appointment  of  a  receiver  of  the  property  in  New  York  state.^ 

A  Virginia  receiver  of  a  Virginia  corporation  may  sue  in  Mary- 
land in  the  name  of  the  corporation  to  collect  unpaid  subscriptions 
of  Maryland  stockholders,  it  appearing  that  no  harm  is  thereby  done 
to  Maryland  creditors.^  But  a  receiver  appointed  not  under  a  statu- 
tory power,  but  under  the  general  jurisdiction  of  the  court  of  equity, 
cannot  maintain  a  suit  in  another  state  to  enforce  the  statutor^^  lia- 
bility of  stockholders,  especially  where  in  such  other  state  receivers 
have  no  such  power.*  The  right  of  a  receiver  to  bring  suit  in  a  for* 
eigii  jurisdiction  to  hold  a  stockholder  liable  for  stock  and  bonds  il- 
legally issued  is  limited.  The  supreme  court  of  the  United  States 
has  held  that  unless  the  title  to  the  property  is  vested  in  a  receiver, 
he  cannot  sue  in  courts  of  a  foreign  jurisdiction,  upon  the  order  of 
the  court  appointing  him,  to  recover  property.  ISTeither  can  he  bring 
suit  in  the  name  of  the  corporation,  where,  if  he  succeeds,  the  property 
would  be  turned  over  to  him  as  receiver.  His  right  to  sue  in  a  f oreig-n 
jurisdiction  is  not  recognized  on  the  principle  of  comity,  because 
every  court  is  entitled  to  appoint  its  own  receiver  to  distribute  the 
property  within  the  jurisdiction.^  A  receiver  of  a  national  bank  has 
sufficient  title  to  the  property  to  maintain  a  suit  at  law  in  his  oavn 

1  Eau  Claire  Canning  Co.  v.  West-  maintain  such  a  suit  in  the  name  of 
ern  Brolverage  Co.,  213  111.  561  (1905).  the    corporation.      The    rule    may   be 

2  Mabon  v.  Ongley,  etc.  Co.,  156  N.  otherwise  where  by  statute  or  other- 
Y.  196  (1898),  rev'g  24  N.  Y.  App.  wise  title  was  vested  in  the  receiver. 
j)jy   41  Great  Western,  etc.  Co.  v.  Harris,  128 

sCastleman  v.   Templeman,  87   Md.  Fed.   Rep.   321    (1903).     An   ordinary 

546   (1898).  receiver  of  an  insolvent  bank  has  no 

4  Hale  V.  Allison,  188  U.  S.  56  power  to  sue  in  another  jurisdiction 
(1903),  aff'g  106  Fed.  Rep.  258.  A  to  enforce  a  liability  of  stockholders, 
receiver  cannot  bring  suit  in  another  Covell  v.  Fowler,  144  Fed.  Rep.  535 
court  unless  title  has  been  vested  in  (1906).  A  receiver  appointed  by  the 
him.  Edwards  v.  National,  etc.  Assoc,  United  States  court  in  Iowa  cannot 
139  Fed.  Rep.  795  (1905).  A  receiver  bring  suit  in  the  United  States  court 
in  bankruptcy  has  no  power  outside  in  Colorado,  even  with  the  consent 
of  his  district.  In  re  Benedict,  140  of  the  latter  court.  Fowler  v.  Os- 
Fed.  Rep.   55    (1905).  good,   141   Fed.   Rep.   20    (1905).     An 

5  Great  Western,  etc.  Co.  n.  Harris,  ancillary  receiver,  if  authorized  by 
198  U.  S.  561  (1905).  A  receiver  ap-  the  court  so  to  do,  may  bring  suit  in 
pointed  by  a  state  court  cannot  main-  the  name  of  the  corporation  to  collect 
tain  a  suit  in  another  jurisdiction  assets.  Bay  State,  etc.  Co.  v.  Rogers, 
to  collect  unpaid  subscriptions,  even  147  Fed.  Rep.  557  (1906).  See  also 
though  the  court  appointing  him  au-  Person  v.  Leary,  126  N.  C.  504  (1900). 
thorized   such   suit.     Neither   can   he 
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name  in  the  state  courts.^  Bcforo  a  rocoivcr  commences  suit  in  a 
foreign  court  be  should  ask  the  pennission  of  that  court  to  institute 
tlie  suit.-  In  regard  to  suits  in  tJie  federal  court,  a  receiver  appointed 
by  a  federal  court  may  bring  all  his  suits  in  that  court  on  the  ground 
of  their  being  ancillary  to  the  suit  in  which  he  was  appointed,  and 
a  federal  receiver  may  sue  in  the  federal  court  to  collect  a  debt  al- 
though the  amount  is  less  than  two  thousand  dollars.^ 

1  Fish  i\  Olin,  5G  Atl.  Rep.  533  (Vt,    263    (1,S95).     A  suit  by  a  federal  re- 
1903).  ceiver  to  collect  unpaid  subscriptions 

2  Castleman  v.  Templeman,  87  Md.    to  stock  may  be  in  the  federal  court, 
546  (1898).  irrespective     of     citizenship     or     the 

3  White    r.    Ewing,    159    U.    S.    36  amount  involved.    Brown  v.  Allebach, 
(1895),  holding  also  that  by  consent  156  Fed.  Rep.  697  (1907).    A  receiver 
many   such   claims   may  be   enforced  of   an    insolvent   national   bank   may 
by    one    suit    in    equity.     Where   the  sue  in   the  federal  court  irrespective 
property  within  the  jurisdiction  is  in  of   his   residence    or   the    amount   in- 
the  hands  of  a  receiver  appointed  by  volved.     Myers  v.  Hettinger,   94   Fed. 
the  federal  court  he  may  as  ancillary  Rep.   370    (1899).     All   claims  by  or 
to  such  suit  foreclose  a  mortgage  on  against  a  federal  receiver  may  be  ad- 
property  within   such  jurisdiction  ir-  judicated  by  the  federal  courts.    Bow- 
respective   of   citizenship   or   amount,  man    v.    Harris,    95    Fed.    Rep.    917 
Gunby   v.   Armstrong,   133   Fed.   Rep.  (1899).       A    receiver    of    a    national 
417    (1904).      The    federal    court   has  bank  may  collect  assessments  in  the 
jurisdiction    over    subordinate     suits  federal  court  even  though  the  amount 
affecting   the   property  in   its   posses-  is    less    than    two    thousand    dollars, 
sion,  irrespective  of  the  citizenship  of  Brown    r.    Smith,    88    Fed.    Rep.    565 
the  parties.     Wabash  R.   R.   v.  Adel-  (1898).     A  receiver  appointed  by  the 
bert    College,    208    U.    S.    38    (1908).  federal   court  cannot  bring  a  suit  of 
Where   the   United    States    court   has  foreclosure  in  another  circuit  unless 
held   that  the  unsecured  bends  of   a  the  amount  involved  is  over  two  thou- 
railroad    issued    before    consolidation  sand    dollars.     Sullivan   r.   Swain,   96 
with    another    railroad    are    not    an  Fed.   Rep.   259    (1899).     A   purchaser 
equitable  lien  on  the  railroad  of  the  of   a   federal    receiver's   interest   can- 
former,    prior    in    right    to    mortgage  not  institute  suit  in  the  United  States 
bonds  issued  by  the  consolidated  road  court  on  the  ground  that  the  receiver 
(Wabash,  etc.  Ry.  v.  Ham,  114  U.  S.  had  been  interested.    Weaver  r.  Kelly, 
587),   and  a  state  court  has  held  di-  92  Fed.  Rep.  417   (1899).     A  receiver 
rectly   to   the   contrary    (Compton    v.  of  a  national  bank  suing  in  another 
Wabash,   etc.   Ry.,   45   Ohio  St.   592),  state  may   be   compelled    to   give   se- 
one  of  the  holders  of  such  bonds  can-  curity  for  costs,  unless  the  suit  was 
not  after  a  foreclosure  in  the  United  expressly  directed  by  the  comptroller. 
States  court  maintain  a  suit   in  the  Piatt   r.   Adriance,   90   Fed.   Rep.   772 
state   court   to   obtain    such   priority.  (1898).     A   federal    court   has   jurls- 
His  remedy  is   in  the  United   States  diction  of  a  suit  by  an  ancillary  re- 
court,  where  that  court  reserved  juris-  ceiver   appointed   by   it  to   enjoin   an 
diction  over  the  property  for  the  pro-  infringement   with   a   trade-mark,   Ir- 
tection  of   the  purchaser  at  foreclos-  respective  of  citizenship  of  the  parties, 
ure  sale.     Wabash  R.  R.  i\  Adelbert  Brookfield    r.    Hecker.    118    Fod.    Rep. 
College,  208  U.  S.  38    (1908),  approv-  942    (1902).      The    federal    court    has 
ing  Compton  v.  Jesup,   68  Fed.  Rep.  jurisdiction  of  a  suit  brought  against 
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]^ot  only  may  a  receiver  appointed  by  a  federal  court  bring  suit 
in  the  federal  court,  but  wbere  the  decree  of  the  circuit  court  is  final 
in  the  suit  in  which  the  receiver  was  appointed  the  decree  of  the  cir- 
cuit court  of  appeals  is  final  in  suits  brought  by  the  receiver.^  A 
receiver  appointed  by  a  federal  court  cannot  by  reason  of  that  fact 
alone  appeal  from  the  supreme  court  of  a  state  to  the  supreme  court 
of  the  United  States.^  A  receiver  authorized  by  the  court  to  insti- 
tute suit  in  any  court  may  bring  suit  in  the  federal  court.^  A  federal 
court  has  jurisdiction  of  a  suit  against  its  receiver,  "inasmuch  as  the 
judgments  recovered  are  payable  from  the  property  or  funds  in  the 
course  of  administration,  and  the  actions  may  be  regarded  as  ancillary 
in  the  sense  of  subordination  to  such  administration."  "^  The  right  of  a 
federal  receiver  to  remove  suits  to  the  federal  court  is  considered  else- 
where.^ If  the  receiver  was  appointed  by  a  state  court,  he  can  sue  in 
the  federal  court  only  when  the  necessary  diverse  citizenship  exists.^ 


a  receiver  of  a  national  bank  to  com- 
pel him  to  recognize  a  depositor's 
claim,  even  though  both  parties  are 
citizens  of  the  same  state.  Bartley 
V.  Hayden,  74  Fed.  Rep.  913  (1896). 
A  receiver  of  an  insolvent  corporation 
appointed  by  a  federal  court  may  file 
a  bill  in  the  United  States  court  to 
collect  unpaid  subscriptions.  Baus- 
man  v.  Denny,  73  Fed.  Rep.  69  (1896). 
A    suit    involving   the   acts    of    a   re- 


court  appointing  the  receiver  has 
jurisdiction.  Texas,  etc.  Ry.  t'.  Cox, 
145  U.  S.  593  (1892).  A  receiver 
of  a  national  bank  may  be  sued  in  the 
federal  court.  McDonald  v.  State  of 
Nebraska,  101  Fed.  Rep.  171  (1900). 
A  receiver  of  a  national  bank  may  be 
sued  in  the  federal  court  on  a  con- 
tract made  by  him  in  v^^inding  up  the 
bank.  Gilbert  v.  McNulta,  96  Fed. 
Rep.     83     (1899).       But    the     federal 


ceiver  appointed  by  the  federal  court    courts  have  no  jurisdiction  of  a  suit 
may  be  brought  in  the  federal  court. 
Keihl   V.    South   Bend,    76    Fed.    Rep. 
921  (1896).    See  also  §  871,  infra. 

1  Pope  V.  Louisville,  etc.  Ry.,  173 
U.  S.  573   (1899). 

2  Bausman  v.  Dixon,  173  U.  S.  113 
(1899). 

3  James,  etc.  Co.  v.  Harris,  139  Fed. 
Rep.  105  (1905).  A  suit  by  stock- 
holders to  set  aside  an  alleged  fraud- 
ulent modification  of  a  corporate  con- 
tract, a  receiver  being  in  charge  and 
the   court  having   allowed   the   stock- 


against  a  national-bank  receiver  ap- 
pointed by  the  comptroller  unless  the 
amount  involved  is  over  two  thousand 
dollars.  Smithson  r.  Hubbell,  81  Fed. 
Rep.  593   (1897). 

5  See  §  870,  infra. 

G  A  receiver  appointed  in  one  state 
upon  dissolution  may  bring  suit  in  the 
federal  court  in  another  state.  Avery 
r.  Boston,  etc.  Trust  Co.,  72  Fed.  Rep. 
700  (1896).  A  state  receiver  may  sue 
in  the  federal  court.  Phenix  Ins.  Co. 
r.   Schultz,   80   Fed.   Rep.   337    (1897). 


holders  to  bring  such  suit,  should  be  Where  a  citizen  of  New  York  is  ap- 

in  the  same  court.     Harper  v.  Print-  pointed   receiver  of  a  Texas  corpora- 

Ing,  etc.  Co.,  128  Fed.  Rep.  979  (1904).  tion,  he  may  bring  suit  in  the  federal 

4  Gableman  v.  Peoria,  etc.  Ry.,  179  courts   against   citizens   of   Texas   on 

U.  S.  335  (1900);  Lanning  ?;.  Osborne,  the    ground     of    diverse    citizenship, 

79  Fed.  Rep.  657    (1897).     An  action  Gray  v.  Davis,  1  "Woods,  420   (1871); 

against  a  receiver  is,  it  seems,  merely  s.  c,  10  Fed.  Cas.  1006.    Where  a  citi- 

ancillary  to  the  receivership,  and  the  zen  of  Massachusetts  is  appointed  re- 
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Tho  federal  court  will  not  order  its  receiver  to  stop  his  suit  in  the  state 
court,  even  tliouoh  the  two  courts  take*  a  different  view  of  the  law  on 
the  subject  involved.^ 

§  8G9.  Suits  luhich  the  receiver  may  institute—Suits  to  obtain 
possession  of  the  property— Other  suits— Set-off— Compromises- 
Proof  of  appointment  of  receiver. — As  against  tho  company  whoso 
])roperty  passes  to  a  receiver,  the  receiver  may  ()btain  possession 
b}'^  a  summary  order  of  the  court.-  So  also,  as  regards  any  other  par- 
ties, who  are  parties  to  the  suit,  the  court  has  power  to  summarily 
order  such  parties  to  turn  over  to  the  receiver  pro])erty  in  their  pos- 
session,^ but  this  rule  is  so  harsh  that  now  the  court  will  compel  the 


ceiver  of  an  Ohio  corporation  by  tlie 
federal  court  sitting  in  Ohio,  he  may, 
on  the  ground  of  diverse  citizenship 
and  also  on  the  ground  of  its  being 
an  ancillary  proceeding,  bring  suit  at 
law  in  the  federal  court  to  collect 
moneys  due  to  the  corporation.  Far- 
low  V.  Lea,  8  Fed.  Cas.  1017  (1877), 
citing  Davis  v.  Gray,  16  Wall.  203 
(1872).  A  receiver  in  a  state  court, 
after  obtaining  judgment  upon  a 
claim,  may  sue  thereon  in  a  federal 
court.  This  suit  is  then  as  a  judg- 
ment creditor,  and  not  as  receiver. 
Wilkinson  v.  Culver,  25  Fed.  Rep. 
639  (1885).  If  the  receiver  is  a  citi- 
zen of  another  state  he  may  remove 
the  case  to  the  federal  courts.  Brisen- 
den  i:  Chamberlain,  53  Fed.  Rep.  307 
(1892).  A  Minnesota  receiver  may 
sue  in  the  federal  court  in  Massachu- 
setts to  enforce  a  stockholder's  statu- 
tory liability  in  a  Minnesota  corpora- 
tion. Hale  V.  Tyler,  104  Fed.  Rep. 
757  (1900).  A  suit  instituted  in  the 
federal  court  by  a  state  receiver  can- 
not be  continued  by  his  successor,  the 
original  receiver  having  no  authority 
to  institute  the  suit  and  the  successor 
being  a  citizen  of  the  same  state  as 
the  defendant.  Hubert  v.  City  of  New 
Orleans,  130  Fed.  Rep.  21  (1904).  See 
also  §§  218,  223,  supra. 

1  Frees  v.  Shields,  etc.  Co.,  145  Fed. 
Rep.  1020  (1906). 

2  If  the  treasurer  of  a  manufactur- 
ing company  refuses  to  turn  over  to 
the  receiver  the  funds  in  his  hands, 


he  is  guilty  of  contempt  of  court. 
Edrington  r.  Pridham,  65  Tex.  612 
(1886).  The  court  may  commit  the 
president  for  contempt  for  not  turn- 
ing over  the  property  to  the  receiver. 
Tolleson  v.  People's  Sav.  Bank,  85  Ga. 
171  (1890).  In  order  to  put  a  party 
in  contempt  for  not  delivering  prop- 
erty to  a  receiver,  a  personal  demand 
by  the  receiver  must  be  shown.  Mc- 
Comb  r.  Weaver,  11  Hun,  271  (1877). 
A  tenant  may  be  ordered  to  pay  the 
rents  to  the  receiver.  Sea  Ins.  Co.  i', 
Stebbins,  8  Paige,  565  (1841).  But  if 
he  has  defenses  the  court  will  not 
summarily  order  him  to  pay. 

3  Parker  t\  Browning,  8  Paige,  388 
(1840).  Where  the  receiver  obtains 
an  order  to  show  cause  why  the  pos- 
session of  real  estate  should  not  be 
surrendered  up  to  him,  and  the  par- 
ties do  not  object  to  the  form  of  the 
proceeding,  and  the  party  and  the 
land  are  within  the  jurisdiction,  and 
the  party  sets  up  a  right  to  the  prem- 
ises and  submits  to  an  adjudication, 
he  waives  any  objection  to  the  form 
of  proceedings.  Ex  parte  Davidson, 
57  Fed.  Rep.  883  (1893).  In  the  case 
of  Miles  r.  New,  etc.  Assoc,  95  Fed. 
Rep.  919  (1899),  the  court  held  that 
a  receiver  of  an  insolvent  coriwration 
may,  by  a  sunmiary  order,  compel  a 
party  holding  assets  of  such  insolvent 
corporation  as  trustee  for  its  crodltors 
to  turn  over  to  the  receiver  such  as- 
sets. A  receiver  of  all  the  proi)erty 
of    an    insolvent    corporation    is    en- 
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receiver  to  sue  for  possession,  if  the  party  claiming  tlie  property 
shows  that  there  are  questions  of  fact  and  law  involved  which  should 
not  be  disposed  of  by  affidavits  and  motion. 

Where  the  receiver  claims  property  which  is  in  the  hands  of  per- 
sons who  are  not  parties  to  the  suit  in  which  the  receiver  is  ap- 
pointed, then  the  receiver's  remedy  is  by  suit.^     His  remedy  in  such 


titled  to  the  proceeds  from  the  real 
estate,  even  though  it  is  not  specifi- 
cally mentioned  in  the  order  of  ap- 
pointment. Cheney  v.  Maumee,  etc. 
Co.,  64  Ohio  St.  205  (1901).  Even 
though  a  person  holding  assets  of  an 
insolvent  corporation  is  enjoined  hy 
a  state  court  from  disposing  of  them, 


action.  Yeager  v.  Wallace,  44  Pa.  St. 
294  (1863).  A  receiver  cannot  have 
a  writ  of  assistance  against  a  person 
who  is  not  a  party  to  the  suit.  Comer 
V.  Felton,  61  Fed.  Rep.  731  (1894). 
Where  a  railroad  is  leased  and  then 
the  company  makes  a  mortgage,  a 
receive'r   thereafter   appointed   cannot 


yet  if  by  order  of  the  federal  court    take  possession  of  the  road  as  against 


he  turns  them  over  to  a  receiver  ap 
pointed  by  the  federal  court,  he  is 
protected.  Carter  v.  Dime  Sav.  Bank, 
61  Neb.  587  (1901).  A  receiver  may 
obtain  from  the  court  a  peremptory 
order  to  a  party  to  pay  over  money 


the  lessee,  the  latter's  rights  being 
prior  to  the  mortgage,  even  though 
the  lease  gives  the  net  earnings  of 
the  road  to  the  lessor.  Louisville, 
etc.  R.  R.  V.  Eakin,  100  Ky.  745 
(1897).      The    court    should    not    per- 


belonging  to  the  receiver,  which  was    emptorily  order  a  pe'rson  to  turn  over 


received  by  the  party  after  the  re 
ceiver  was  appointed,  but  a  suit  is 
necessary  when  the  party  received 
the  money  before  the  receiver  was 
appointed.  Horn  v.  Pere  Marquette 
R.  R.,  151  Fed.  Rep.  626   (1907). 

1 A   court    which   has    appointed    a 
receiver    has    no    power    to    order    a 


to  the  receiver  property  the  title  to 
which  may  be  in  the  former.  Wilt 
V.  Reed,  etc.  Co.,  187  Pa.  St.  424 
(1898).  A  receiver  cannot  by  a  sum- 
mary application  to  the  court  obtain 
possession  of  property  which  is  held 
by  a  pe'rson  upon  a  claim  of  title 
in    hostility    to    the    receiver,    where 


bank   to   pay   over   a   deposit   of   the  such  person  is  not  a  party  to  the  pro 

Insolvent  corporation  where  the  bank  ceedings   in   which   the   receiver   was 

claims  an  offset  and  was  not  a  party  appointed.    Matter  of  Muehlfeld,  16  N. 

to  the  proceedings   in  which  the   re-  Y.  App.  Div.  401   (1897).     A  receiver 

ceiver   was   appointed.     The   bank   is  cannot  obtain  possession  of  property 

entitled  to  its  day  in  court.    Wheaton  by  order  of  the  court  as  against  par- 

V.   Daily    Tel.   Co.,   124   Fed.   Rep.    61  ties  who  have  possession  of  the  prop- 

(1903).      Where    a    corporation    has  erty  and  claim  title  thereto,  and  are 

never  been  in  possession  of  the  prop-  not  parties  to  the  suit  in  which  the 

erty  and  the  party  having  possession  receiver  was  appointed.     Musgrove  v. 

is  not  a  party  to  the  proceedings,  the  Gray,    123    Ala.    376    (1899).     Where 


receiver  has  no  greater  right  to  take 
possession  than  an  individual,  claim- 
ing an  interest  in  the  property,  would 
have.  Kidder  v.  Beavers,  74  Pac.  Rep. 
819  (Wash.  1903).  To  get  possession 
of  property  from  the  insolvent  party 
the  receiver  proceeds  by  order,  but 
to  obtain  it  from  third  parties,  not 
parties  to  the  suit,  he  must  bring  an    Union    Pac 
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receivers  are  appointed  by  the  fed- 
eral court  in  one  state,  the  holder  of 
bonds  guaranteed  by  the  insolvent  cor- 
poration cannot,  by  a  bill  filed  in  the 
federal  court  in  another  state,  compel 
the  receivers  to  bring  suit  to  collect 
certain  assets  which  it  is  alleged  the 
receivers  should  collect.  French  v. 
Ry.,    92    Fed.    Rep.    26 
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cases  is  the  same  as  the  company's  would  have  iK'en  if  no  receiver  had 
been  apjDointed.  lie  cannot  tile  a  bill  in  ecjuity  to  obtain  posses- 
sion of  real  estate  and  to  remove  a  cloud  from  the  title,  where  it 
is  clear  that  his  remedy  is  at  law.^  The  receiver  cannot  by  petition 
stop  a  competing  road  from  discriminating  against  him.^ 

A  receiver  may  institute  almost  any  suit  w^hich  the  coriX)ration 
itself  might  institute.  He  may  file  a  bill  to  ascertain  which  of  the 
bonds  secured  by  a  mortgage  are  valid  and  were  legally  issued,  and 
which  of  the  bonds  wore  invalid  and  illegally  i^sued.^  He  may 
sue  the  directors  for  fraud,  ultra  vires  acts,  or  negligence*     He  may 

(1899).  Where  a  mortgage  covers 
bonds  to  be  thereafter  delivered,  and 
instead    of    such    delivery    the    mort 


gagor  deiK)sits  the  bonds  as  security 
with  the  United  States  government 
and  then  makes  another  mortgage 
covering  such  bonds,  the  first  mort- 
gagee is  entitled  to  the  bonds  upon 
their    being   released    by   the    United 


as  such  may,  by  suit  or  defense,  avoid 
any  instrument  which  is  void  aa 
against  them.  Graham  Button  Co.  v. 
Spielmann,  50  N.  J.  Eq.  120  (1892). 
A  receiver  may  contest  the  validity 
of  a  mortgage.  Fidelity,  etc.  Co.  v. 
Staten  Island,  etc.  Co.,  67  Atl.  Rep. 
1078  (N.  J.  1905).  A  receiver  ap- 
pointed  in   a  foreclosure   suit  should 


States  government,  even  though  such  contest  the  validity  of  the  mortgage 

bonds  are  delivered  under  the  second  itself  if  it  is  void  by  reason  of  hav- 

mortgage,    unless    the    bonds    or    the  ing  been  given  when  the  corporation 

notes  secured  by  them  under  the  sec-  was   insolvent.     Thompson   r.    Huron 

ond  mortgage  have  passed  into  bona  Lumber  Co.,  4  Wash.  St.  600   (1892). 

fide   hands.     Central    T.    Co.   v.   West  A  receiver  maintained  in  part  a  bill 


India,  etc.  Co.,  169  N.  Y.  314  (1901). 
A  person  who  is  not  a  party  to  the 
suit  is  not  guilty  of  contempt  for  fail- 
ure to  turn  over  to  the  receiver  prop- 
erty which  the  receiver  claims,  even 
though  the  court  has  made  an  order 
to  that  effect.  State  v.  Denham,  71 
Pac.  Rep.  196    (Wash.  1903). 

1  Harland  r.  Bankers',  etc.  Tel.  Co., 
32  Fed.  Rep.  305  (1887);  s.  c,  33  Fed. 
Rep.  199.  The  court  has  no  power, 
in  an  action  by  the  receiver  against 
a  debtor,  to  order  the  debtor  to  pay 
the  money  into  court.  Balestier  v. 
Metropolitan  Nat.  Bank,  43  Hun,  564 

(1887). 

2  Wood  V.  New  York  &  N.  E.  R.  R., 
61  Fed.  Rep.  236  (1894). 

3  See  §848(7i),  supra;  Hubbell  v. 
Syracuse,    etc.    Works,    42    Hun,    182 


to  declare  void  a  mortgage  in  Baker 
V.  Guarantee,  etc.  Co.,  31  Atl.  Rep. 
174  (N.  J.  1895).  Cf.  162  Fed.  Rep.  170. 
4  See  ch.  XLII,  §  701,  supra.  Cf. 
§  735,  supra,  as  to  a  creditor's  right, 
generally,  to  complain.  In  an  action 
by  a  receiver  against  directors  for 
misconduct  the  stockholders  have  no 
right  to  become  parties.  Kimball  r. 
Ives,  30  Hun,  568  (1883).  A  stock- 
holder or  creditor  may  often  hold  a 
director  liable  for  negligence  where 
a  receiver  cannot.  Briggs  v.  Spauld- 
ing,  141  U.  S.  132,  150  (1891).  Cor- 
porate creditors  cannot  held  directors 
liable  for  mere  non-feasance,  but  a 
receiver  may  hold  them  liable.  Stone 
r.  Rottman.  82  S.  W.  Rep.  76  (Mo. 
1904).  A  receiver  may  cause  to  be 
set  aside  a  purchase  of  land  by  the 


(1886).  In  this  case  the  receiver  was  corporation  from  the  wife  of  the  presi- 
appointed,  not  in  a  foreclosure  suit,  dent,  which  cost  her  $450  and  which 
but  in  sequestration  proceedings.  The  she  sold  to  the  corporation  for  $3,000 
receiver  of  an  insolvent  corporation  is  by  means  of  the  influence  of  her  hus- 
the  representative  of  its  creditors,  and    band.    Voorhees  r.  Nixon,  66  Atl.  Rep. 
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sue  to  set  aside  illegal  transfers  of  the  corporate  property,^  and  to 


192  (N.  J.  1&07),  A  receiver  may 
hold  directors  liable  for  excessive 
salaries,  even  though  paid  when  the 
corporation  was  solvent,  and  may  also 
hold  them  liable  for  collusion  by 
which  another  corporation,  which 
they  control,  obtained  judgment  and 
absorbed  the  assets  of  the  former  cor- 
poration. The  receiver  represents  the 
stockholders  as  well  as  creditors,  and 
may  also  maintain  the  suit  to  pay  the 
costs  of  the  receivership.  Hays  v. 
Pierson,  58  Atl.  Rep.  728  (N.  J.  1904). 
Where  in  order  to  increase  its  ap- 
parent reserve  directors  of  an  insur- 
ance company  borrow  money  and  pur- 
chase worthless  stock  of  another  cor- 
poration, they  are  personally  liable 
therefor  to  a  receiver  of  the  former, 
even  though  the  stockholders  ratified 
the  transaction,  it  appearing  that  the 
directors  controlled  the  stockholders' 
meeting.     Bowers  v.  Male,  111  N.  Y. 


App.  Div.  209  (1906).  Areceivermay 
bring  a  suit  in  equity  to  hold  a  di- 
rector liable  for  misconduct  where 
particular  property  or  the  proceeds 
thereof  are  involved;  otherwise  his 
remedy  is  at  law.  Mabon  v.  Miller,  81 
N.  Y.  App.  Div.  10  (1903).  A  receiver 
may  bring  suit  to  collect  back  money 
misappropriated  by  an  officer.  Rich- 
ardson V.  Agnew,  89  Pac.  Rep.  404 
(Wash.  1907).  A  receiver  will  not 
be  directed  to  hold  promoters  liable 
until  after  the  visible  assets  have 
been  exhausted.  Land,  etc.  Co.  v. 
Asphalt  Co.,  121  Fed.  Rep.  587  (1902). 
A  receiver  of  an  insolvent  bank  may, 
in  behalf  of  creditors,  hold  the  direct- 
ors personally  liable  for  negligence 
leading  to  a  defalcation  by  the 
cashier.  Campbell  v.  Watson,  62  N.  J. 
Eq.  396  (1901).  A  receiver  of  an  in- 
solvent bank  may  sue  the  directors 
for  damages  for  their  negligence,  and 


1  A  temporary  receiver  may  bring 
suit  to  recover  back  money  illegally 
paid  out  by  the  corporation  by  way 
of  preference.  Nealis  v.  American 
Tube,  etc.  Co.,  150  N.  Y.  42  (1896). 
The  coTporation  should  be  a  party 
defendant,  but  this  objection  can  be 
raised  only  by  demurrer.  The  fact 
that  the  company  is  unable  to  meet 
its  obligations,  and  that  judgments  are 
being  entered  against  it,  show  insolv- 
ency. Nealis  r.  American  Tube,  etc. 
Co.,  76  Hun,  220  (1894).  In  an  action 
by  a  receiver  to  set  aside  a  transfer 
of  property  made  in  violation  of  the 
statute,  it  seems  that  it  is  no  de- 
fense that  an  execution  sale  by  a 
third  party  had  taken  all  the  equity 
of  the  company  in  the  property, 
Stonebridge  v.  Perkins,  141  N.  Y.  1 
(1894).  It  seems  that  a  temporary 
receiver  may  file  a  bill  to  set  aside 
an  illegal  preference  given  by  the  in- 
solvent corporation  to  one  of  its  cred- 
itors. Stiefel  V.  New  York  Novelty 
Co.,  14  N.  Y.  App.  Div.  371  (1897). 
Where  a  company  has  given  its  note 


irregularly  executed,  and  has  illegally 
pledged  its  property  as  security,  the 
judgment  on  the  note  is  conclusive 
except  for  fraud,  but  a  receiver  may 
contest  the  pledge.  Nevitt  v.  First 
Nat.  Bank,  91  Hun,  43  (1895).  A 
receiver  may  sue  to  set  aside  illegal 
or  fraudulent  transfers  of  the  prop- 
erty, or  to  recover  its  funds  or  secur- 
ities invested  or  misapplied.  Attor- 
ney-General V.  Guardian,  etc.  Ins.  Co., 
77  N.  Y.  272  (1879).  A  receiver  may 
set  aside  preferences  in  violation  of 
the  Kentucky  statute.  Industrial,  etc. 
V.  Taylor,  82  S.  W.  Rep.  574  (Ky. 
1904).  A  receiver  may  bring  suit 
to  set  aside  a  preference  given  by 
an  insolvent  corporation  to  the  direct- 
ors. Taylor  v.  Mitchell,  80  Minn.  492 
(1900).  Where  an  insolvent  corpo- 
ration has  illegally  transferred  its 
property,  a  permanent  receiver  may 
bring  a  suit  at  law  for  conversion  in- 
stead of  suing  in  a  court  of  equity. 
McQueen  v.  New,  45  N.  Y.  App.  Div. 
579  (1899).    Cf.  §735,  supra. 
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quiet  title  to  land,  and  enjoin  sales  under  adverse  titles,*  and  to 
recover  back  illegal  dividends  which  were  paid  out  of  the  ca])ital 
stock.2  A  receiver  may  sue  for  a  conversion  of  personal  property  be- 
lt is  not  necessary  to  join  as  defend-  insolvent  railroad  corporation  may 
ants  all  tlie  directors.  Coddington  v.  file  a  bill  in  equity  to  compel  the 
Canaday,  61  N.  E.  Rep.  567  (Ind.  directors  and  tlieir  attorney  to  dis- 
1901).  Even  though  valid  claims  ex-  gorge  corporate  funds  which  they  di- 
ist  against  directors  for  misconduct,  vided  among  themselves.  Gindrat  v. 
and  even  though  in  proceedings  to  Dane,  4  Cliff.  260  (1874);  .s.  c  10 
wind  up  the  corporation  they  have  Fed.  Cas.  434.  A  receiver  may  bring 
filed  claims  as  creditors,  yet  it  is  n-ot  an  action  against  directors  to  hold 
the  proper  procedure  to  allow  the  re-  them  liable  for  negligence.  Robinson 
ceiver  to  file  an  answer  and  set-off  v.  Hall,  59  Fed.  Rep.  648  (1894).  A 
in  that  suit,  especially  where  no  proc-  receiver's  action  against  the  directors 
ess    is    issued    against    the    directors    for  negligence  is  at  law. 


requiring  them  to  answer.  An  order 
might  have  been  entered  withholding 
any  distribution  of  assets  to  them 
until  the  claim  against  them  had  been 


Higgins  f. 
Tefft,  4  N.  Y.  App.  Div.  62  (1896). 
See  §  701,  supra.  A  receiver  has 
power,  irrespective  of  the  statutes,  to 
sue  for  all  moneys  due  to  the   com- 


litigated.  Youtsey  v.  Hoffman,  108  pany  and  for  all  property  improperly 
Fed.  Rep.  693  (1901).  Promoters  who  disposed  of  in  violation  of  the  rights 
obtain  an  option  and  then  sell  the  of  either  creditors  or  stockholders, 
property  to  a  corporation  at  a  secret  Osgood  v.  Laytin,  48  Barb.  463 
profit  in  payment  for  stock  may  be  (1867);  aff'd,  3  Keyes,  521  (1867). 
held  liable  by  the  receiver  upon  the  i  a  receiver  may  file  a  bill  against 
insolvency  of  the  corporation  for  the  state  officials  to  quiet  title  and  en- 
difference  between  what  they  paid  and  join    sales    in    hostility    to   his    title. 


what  they  received,  without  regard  to 
the  actual  value.  Central  T.  Co.  v. 
East  Tennessee,  etc.  Co.,  116  Fed.  Rep. 
743  (1902).  "The  receiver  stands  in 
the  place  of  the  stoclvholders,  as  their 
representative,  and  all  the  rights  of 
the  company  reside  in  him."  Hood 
V.     McNaughton,     54     N.     J.     L.     425 


In  such  a  receiver's  suit  to  quiet  title 
the  creditors  of  the  company  are  not 
necessary  or  proper  parties.  Gray  t\ 
Davis,  1  Woods,  420  (1871);  s.  c,  10 
Fed.  Cas.  1006;  Davis  v.  Gray,  16 
Wall.  203  (1872).  "A  receiver  takes 
the  property  subject  to  all  the  equities 
which  exist  against  the  bank."     Put- 


(1892);  Farwell  r.  Great  Western  Tel.  nam,  etc.  Bank  r.  Beal,  54  Fed.  Rep. 
Co.,   161   111.  522    (1896).     A  receiver  '577    (1893). 

may  hold  directors  liable  for  corpo-  2  A  receiver  may  file  a  bill  in  equity 
rate  funds  used  by  them  to  purchase  to  compel  stockholders  to  refund  divi- 
state  bonds— an  tiltra  vires  act.  Aus-  dends  illegally  paid  to  them.  Hayden 
tin  V.  Daniels,  4  Denio,  299  (1847).  A    y.  Thompson,  71  Fed.  Rep.  CO  (1895). 


receiver  may  be  directed  by  the  court 
to  sue  directors  to  make  them  pay 
moneys  loaned  by  the  corporation  in 
violation  of  law.  Thompson  v.  Gree- 
ley, 107  Mo.  577  (1891),  citing  cases. 
As  to  the  right  of  corporate  creditors 
to  sue  for  negligence,  and  an  action 
by  a  receiver  or  assignee  in  behalf  of 
them,  see  Warner  v.  Hopkins,  111  Pa. 
St.   328    (1886).     The  receiver  of  an 


A  receiver  of  a  national  bank  may  re- 
cover back  dividends  paid  at  a  time 
when  the  bank  was  insolvent,  even 
though  the  stockholders  did  not  know 
of  such  insolvency,  and  it  seems  that 
a  suit  in  equity  lies  for  that  purpose. 
Hayden  r.  Williams,  06  Fed.  Rep.  2~9 
(1899).  A  receiver  may  recover  back 
a  dividend  paid  to  a  director  when 
the  corporation  was  insolvent.  Daven- 
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longing  to  the  corporation,  even  tliougii  suck  conversion  was  before 
lie  was  appointed.^  The  receiver  represents  the  corporation,  stock- 
holders, and  creditors.  He  may  sue  to  collect  subscriptions  to  stock,^ 
but  not  to  enforce  a  statutory  liability,  unless  a  statute  has  given 
him  that  power.^  At  common  law  a  receiver  could  not  hold  stock- 
holders liable  on  stock,  which  was  issued  as  j)aid  up,  but  was  not 
actually  paid  for  at  par.'*  The  court  has  power  to  authorize  a  re- 
ceiver of  a  railroad  to  condemn  real  estate  for  railroad  purposes.^ 


port  v.  Lines,  72  Conn.  118  (1899). 
An  order  of  the  court  directing  a 
receiver  to  recover  dividends  illegally 
paid  is  not  an  adjudication  binding 
on  the  stockholders  to  the  effect  that 
such  dividends  were  illegally  paid. 
Stewart  v.  Marlon,  etc.  Co.,  57  N.  E. 
Rep.  911  (Ind.  1900).  A  court  may 
authorize  a  receiver  to  bring  suit 
against  a  stockholder  for  dividends 
paid  while  the  corporation  was  in- 
solvent. Kretschmar  r.  Stone,  43  S. 
Rep.  177  (Miss.  1907).  A  receiver 
of  the  corporation  is  the  proper  party 
to  sue  to  recover  back  any  dividends 
which  were  paid  from  the  capital 
stock.  Corporate  creditors  cannot  sue 
for  these  after  the  receiver  goes  in. 
It  is  doubtful  whether  the  corpora- 
tion itself  oould  complain  of  such  divi- 
dends. A  sale  of  the  assets  by  the 
receiver  does  not  carry  this  cause  of 
action.  Minnesota,  etc.  Co.  v.  Lang- 
don,  44  Minn.  37  (1890).  See  also 
§  549,  supra. 

1  Smith  V.  Texas,  etc.  Co.,  108  S. 
W.  Rep.  819   (Tex.  1908). 

2  See  §  208,  supra.  In  a  hearing  on 
an  application  by  a  receiver  to  levy 
assessments  on  unpaid  subscriptions 
and  for  the  collection  of  the  same, 
the  special  defenses  of  the  subscribers 
will  not  be  considered.  The  court 
will  only  ascertain  the  amount  of  the 
debts,  the  names  of  the  stockholders 
who  have  not  paid,   and   the  amount 


of  the  assessment  necessary.  A  re- 
ceiver will  not  be  required  first  to  try 
to  collect  a  claim  which  he  has,  he 
having  no  funds  to  prosecute  the 
same,  and  the  stockholders  not  offer- 
ing to  indemnify  him.  Cumberland, 
etc.  Co.  V.  Clinton  Hill,  etc.  Co.,  54 
Atl.  Rep.  450   (N.  J.  1903). 

3  See  §  218,  supra.  But  a  receiver 
appointed  not  under  a  statutory 
power,  but  under  the  general  jurisdic- 
tion of  the  court  of  equity,  cannot 
maintain  a  suit  in  another  state  to 
enforce  the  statutory  liability  of  stock- 
holders, especially  where  in  such 
other  state  receivers  have  no  such 
power.  Hale  v.  Allison,  188  U.  S.  56 
(1903),  aff'g  106  Fed.  Rep.  258. 

4  Neither  the  corporation  itself  nor 
a  receiver  of  the  corporation  can  hold 
a  stockholder  liable  for  stock  issued 
to  the  stockholder  at  less  than  par  by 
agreement.  Great  "Western,  etc.  Co. 
V.  Harris,  128  Fed.  Rep.  321  (1903); 
aff'd,  198  U.  S.  561,  the  court  saying 
(p.  329):  "A  contract  between  a  cor- 
poration and  its  stockholders  that  they 
should  not  be  called  on  to  pay  there- 
for in  full  is  good  between  the  corpo- 
ration and  its  stockholders."  A  rail- 
road construction  contract  by  which 
the  work  is  paid  for  by  stock  and 
bonds  is  not  a  stock  subscription  nor 
a  sale  of  the  stock,  but  is  merely  a 
contract,  and  the  receiver  of  the  rail- 
road cannot  hold  a  contractor  liable 


T)  Morrison  v.  Forman,   177   III.   427    the  use  of  the  railroad.     Lehigh,  etc. 
(1898).     As  to  condemnation  of  prop-    Co.  v.  Central  R.  R.,  35  N.  J.  Eq.  379 
erty  held  by  a  receiver,  see  also  §  870,     (1882).     See  also  Minn.  Western  Ry. 
infra.     It  seems  that  the  receiver  may    v.  Minn.  etc.  Ry.,  61  Minn.  502  (1895) 
\k  authorized  to  condemn  lands  for    and  162  Fed.  Rep.  452. 

3072 


CH.  LI.] 


RECEIVERS. 


[§   809. 


The  federal  receiver  of  a  water  coiii2)aiiy  may  file  a  bill  in  equity 
to  establish  his  right  to  fix  water  rates.^  After  a  receiver  has  beeu 
appointed  for  a  corporation  its  creditors  canuot  sue  to  set  aside  niorfc- 
gagcs  by  the  corporation.-  A  creditor  cannot  sue  to  reach  subscrii)- 
tions  for  stock  unless  the  receiver  refuses  to  sue.^  Where  the  re- 
ceiver refuses  to  collect  the  subscriptions,  the  remedy  of  the  creditor  is 
to  apply  for  the  removal  of  the  receiver.'*  After  a  receiver  has  Ijcen 
appointed,  a  stockholder's  suit  against  officers  to  compel  them  to  ac- 
count for  fraudulent  misappropriations  of  corporate  property  must 
join  the  receiver  as  a  party  defendant.'"  It  is  to  be  borne  in  mind  that 
corporate  creditors,  or  a  receiver  representing  them,  have  not  tlio  same 
right  to  object  to  the  fraudulent  or  ultra  vires  acts  of  directors  that 
stockholders  have.^     A  receiver  may  replevy  corporate  personalty. 


for  the  alleged  value  of  the  stock  and 
bonds,  he  being  estopped  the  same  as 
the  corporation  itself,  and  there  being 
no  promise  to  pay  the  par  value  of  the 
stock.  Bostwick  v.  Young,  118  N.  Y. 
App.  Div.  490  (1907).  Even  though 
in  a  foreclosure  suit  judgment  cred- 
itors petition  the  court  to  direct  the 
receiver  to  bring  suit  to  hold  stock- 
holders liable  on  stock  issued  as  a 
bonus,  j^et  the  court  need  not  order 
such  suit  absolutely  and  may  leave 
it  in  the  discretion  of  the  receiver 
to  do  so,  if  there  is  any  reasonable 
prospect  of  collecting  a  judgment  if 
obtained.  Sterling,  etc.  Co.  v.  Au- 
gusta, etc.  Co.,  124  Ga.  371  (1905). 
Cf.  ch.  Ill,  supra. 

1  Lanning  i\  Osborne,  79  Fed.  Rep. 
657  (1S97).  After  such  suit  is  started 
a  consumer  cannot  start  suit  in  the 
state  court  to  test  the  same  question. 
"Ward  V.  S^n  Diego,  etc.  Co.,  79  Fed. 
Rep.  665    (1897). 

2  National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352 
(1895).  In  New  Jersey  by  statute  a 
receiver  is  invested  with  all  the  rights 
of  creditors.  After  his  appointment 
a  creditor  cannot  sue  to  set  aside  ille- 
gal conveyances  to  the  officers,  not 
even  in  the  federal  court.  Werner  v. 
Murphy,  60  Fed.  Rep.  7G9  (1894). 
Where  a  receiver  has  been  appointed 
he  alone  can  bring  an  action  to  com- 
pel stockholders  to  refund   corporate 


moneys  which  they  have  taken  after 
paying  in  the  same  on  their  subscrip- 
tions. South  Bend  Toy  Mfg.  Co.  v. 
Pierre  F.  &  M.  Ins.  Co.,  4  S.  Dak.  173 
(1893). 

3  First  Nat.  Bank  v.  Dovetail,  etc. 
Co.,  143  Ind.  534  (1896).  The  failure 
of  a  receiver  to  notify  a  subscriber 
to  pay  his  unpaid  subscription  is  im- 
material, even  though  ordered  by  the 
court,  inasmuch  as  that  defense  may 
be  set  up  in  the  answer  and  payment 
made  and  the  defendant  relieved  from 
costs.  Berry  v.  Rood,  67  S.  W.  Rep. 
644  (Mo.  1902).  A  receiver  in  a  fore- 
closure suit  cannot  collect  unpaid  sub- 
scriptions. Lea  V.  Iron,  etc.  Co.,  119 
Ala.  271   (1898). 

4  Links  r.  Connecticut,  etc.  Co.,  66 
Conn.  277    (1895). 

r.  Porter  r.  Sabin,  149  U.  S.  473 
(1893).     See  also  §  738,  stipra. 

c  See  §  735,  supra.  Where  all  the 
stockholders  and  directors  assent  to  a 
lease  of  corporate  property  to  a  di- 
rector, a  receiver  appointed  at  the 
instance  of  a  foreclosing  mortgagee 
cannot  have  the  lease  declared  void, 
it  not  being  shown  that  he  represents 
creditors  or  is  vested  with  equities  to 
maintain  the  suit.  leases  to  a  di- 
rector "will  be  sustained  if  they  are 
fair,  and  have  been  entered  Into  in 
good  faith,  and  no  advantage  has  been 
taken  of  the  fiduciary  rel.itlon."  Ty- 
ler   r.    Hamilton,    62    Fed.    Rep.    187 
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fraudulently  sold  to  a  director.^  A  receiver  of  an  insolvent  corpora- 
tion represents  the  creditors  as  "well  as  the  corporation  itself,  and 
may  set  up  that  a  conditional  sale  of  property  by  the  corporation  has 
not  been  recorded  as  required  by  statute.^ 

The  receiver  does  not  succeed  to  the  right  to  sue  for  damages  for 
personal  injuries  to  the  corporation,  such  as  libel.^  If  he  sues  on  a 
note  of  the  corporation,  he  sues  subject  to  all  the  defenses  that  existed 
when  he  was  appointed.^  A  receiver  appointed  at  the  instance  of  a 
general  creditor  represents  the  stockholders  as  well  as  creditors.  He 
cannot  claim  more  than  the  corporation  could,  except  as  to  the  acts 
which  bind  the  corjDoration  but  are  a  fraud  on  the  creditors.  A  cred- 
itor will  not  be  allowed  to  intervene  and  sue  stockholders  on  their  sub- 
scriptions or  to  collect  assets  fraudulently  disposed  of.^     Where  a  re- 


(1894).  A  receiver  cannot  maintain 
a  suit  against  directors  to  reach  prof- 
its made  by  ttiem  in  a  construction 
contract,  and  in  issuing  stocli  to  them- 
selves in  exchange  for  stocli  in  other 
corporations,  unless  he  shows  the 
nature  of  his  receivership,  and  that 
there  are  creditors,  or  the  company 
is  insolvent,  or  that  the  acts  com- 
plained of  were  repudiated  by  the 
stockholders  or  corporation.  He  must 
also  show  that  he  succeeded  to  the 
right  of  the  corporation  to  the  cause 
of  action.  In  New  York,  by  statute, 
where  the  receiver  is  appointed  in  dis- 
solution proceedings,  he  succeeds  to 
such  cause  of  action  by  force  of  the 
statute.  Forker  v.  Brown,  30  N.  Y. 
Supp.  827  (1894).  For  many  deci- 
sions on  suits  by  or  against  receivers, 
see  1  Abb.  New  Forms,  576  et  seq. 
As  to  the  right  of  a  receiver  to  ap- 
peal, see  Bosworth  v.  Terminal  R.  R. 
Assoc,  80  Fed.  Rep.  969  (1897). 

1  Mish  V.  Main,  81  Md.  36  (1895). 

2  Re  Wilcox,  etc.  Co.,  70  Conn.  220 
(1898).  A  receiver  appointed  at  the 
instance  of  general  creditors  may  at- 
tack a  chattel  mortgage  on  the  ground 
that  it  had  not  been  properly  recorded. 
Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
Rep.  754   (1898). 

.3  Milwaukee,  etc.  Ins.  Co.  t\  Senti- 
nel Co.,  81  Wis.  207  (1892).  In  Penn- 
sylvania, although  the  statute  author- 
izes a  sale  of  all  the  property,   real. 


personal  and  mixed,  and  also  the  fran- 
chises and  rights  of  corporations  by 
execution  sale,  yet  such  a  sale  does 
not  pass  title  to  a  claim  of  a  mining 
corporation  for  damages  in  tort.  In- 
ternational, etc.  Co.  i\  Pennsylvania 
R.  R.,  152  Fed.  Rep.  551  (1907);  s.  c, 
152  Fed.  Rep.  554. 

4  Bell  r.  Shibley,  33  Barb.  610 
(1861).  A  receiver  of  an  insolvent 
creditor  of  an  insolvent  corporation 
cannot  assert  a  claim  which  the  in- 
solvent creditor  could  not  assert  by 
reason  of  fraud.  Gottlieb  v.  Miller, 
154  111.  44  (1895). 

5  Voorhees  v.  Indianapolis,  etc.  Co., 
140  Ind.  220  (1895).  A  receiver  in  a 
foreclosure  suit  represents  both  the 
creditors  and  the  stockholders.  At- 
kins V.  Judson,  33  N.  Y.  App.  Div. 
42  (1898).  As  against  a  receiver 
notes  given  as  a  contribution  to  the 
corporation  may  be  shown  to  have 
been  given  upon  conditions.  Catt  r. 
Oliver,  98  Va.  580  (1900).  A  receiver 
of  an  insolvent  corporation  appointed 
by  a  court  of  equity  can  maintain  only 
such  suits  as  the  corporation  can 
maintain,  and  cannot  maintain  a  suit 
which  a  dissenting  stockholder  might 
maintain  to  compel  another  stock- 
holder in  a  building  association  to 
return  to  the  corporation  a  note 
which  had  been  canceled  for  stock. 
Young  r.  Stevenson,  130  111.  608 
(1899).     The   receiver   of  a  building 
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ceiver  intervenes  in  a  foreclosure  suit  and  claims  the  funds  involved 
in  that  suit  and  is  defeated,  all  parties  to  the  suit  in  which  he  was  ap- 
pointed are  bound  thereby.^  A  receiver  may  sue  to  set  aside  a  mort- 
gage fraudulent  as  to  creditors  although  it  is  not  fraudulent  as  to  tho 
corporation.-  A  person  owing  rent  to  a  receiver  cannot  legally  be  im- 
prisoned for  non-payment  on  the  ground  of  contem])t.^  Any  set-off  or 
counter-claim  that  existed  at  tho  time  that  the  receiver  was  appointed 
is  a  good  defense  to  an  action  by  him."*    A  receiver  cannot  appeal  from 


association  has  no  greater  rights  as 
against  the  stockholders  than  the  as- 
sociation has.  Clarlve  v.  Olson,  83  N. 
W.  Rep.  519  (N.  Dak.  1900).  A  re- 
ceiver of  a  corporation  cannot  defeat 
a  mortgage  on  the  ground  that  the 
directors  have  not  expressly  author- 
ized it,  where  the  corporation  itself 
could  not  defeat  it.  Auten  v.  City, 
etc.  Ry.,  104  Fed.  Rep.  395  (1900). 
Where  a  hank  illegally  holds  its  own 
stock  and  induces  a  person  to  take 
it  and  give  his  own  note  therefor,  on 
the  understanding  that  such  note  is 
merely  for  the  accommodation  of  the 
bank  and  is  not  to  be  collected,  a  re- 
ceiver of  the  bank  cannot  enforce  the 
note,  unless  it  is  showi  that  the  bank 
is  insolvent  or  that  debts  exist.  Shuey 
V.  Holmes,  20  Wash.  13  (1898).  See 
also  §  882. 

1  Atlantic  T.  Co,  v.  Dana,  128  Fed. 
Rep.  209   (1903). 

2  Curtis  r.  L,ewis,  50  All.  Rep.  878 
(Conn.  1902). 

3  Knutte  V.  Superior  Court,  etc.,  134 
Cal.  G60  (1901).  In  a  suit  by  a  cred- 
itor to  set  aside  fraudulent  transfers 
of  property  by  an  insolvent  corpora- 
tion, a  decree  that  the  grantees  pay  to 
the  receiver  the  value  of  the  prop- 
erty cannot  be  enforced  by  contempt 
proceedings.  General  Electric  Co.  v. 
Sire,  88  N.  Y.  App.   Div.  498    (1903). 

4  As  against  the  receiver  of  a  na- 
tional bank,  a  rule  of  equity  prevails 
that  a  depositor  who  has  borrowed 
money  of  the  bank  and  has  given  his 
note  therefor,  and  deposits  the  money 
to  be  drawn  upon,  has  an  equitable, 
although  not  legal,  right  to  a  set-off. 
the  court  saying,  however,  that  the 
rule  would   be   otherwise   where   the 


party  acquired  the  claim  against  the 
corporation  after  it  became  insolvent. 
Scott  V.  Armstrong,  146  U.  S.  499 
(1892).  In  Barbour  r.  National  Exch. 
Bank,  50  Ohio  St.  90  (1893),  the  court 
held  that  a  judgment  by  the  creditor, 
obtained  after  the  receivership  oa 
notes  maturing  after  the  receivership, 
was  a  good  set-off  to  the  judgment 
obtained  by  the  receiver  against  the 
creditor  for  taking  excessive  interest 
un-der  the  national  banking  act.  As 
against  a  claim  by  the  receiver  on  an 
account,  the  defendant  may  set  up 
a  failure  of  the  insolvent  company  to 
deliver  goods  according  to  contract, 
even  though  no  demand  for  the  goods 
had  been  made  before  the  receiver 
was  appointed.  Laybourn  r.  Seymour, 
53  Minn.  105  (1893).  See  also  Osgood 
V.  Ogden,  4  Keyes,  70  (1868);  Clark 
V.  Brockway,  3  Keyes,  13  (1866). 
A  receiver  of  an  insolvent  corporation 
appointed  at  the  instance  of  creditors 
takes  a  right  of  action  in  behalf  of 
the  corporation  subject  to  any  equita- 
ble set-oflfs  which  were  good  against 
the  corporation.  Central,  etc.  Co.  i\ 
Buchanan.  90  Fed.  Rep.  454  (1898). 
A  set-off  is  not  allowable  as  against 
a  receiver  of  an  insolvent  bank  where 
the  debtor  acquired  the  set-off  or  the 
set-off  accrued  after  the  receiver  was 
appointed.  Van  Dyck  r.  McQuade,  85 
N.  Y.  616  (1881);  He  Middle  District 
Bank,  1  Paige,  585  (1S29);  Re  Van 
Allen,  37  Barb.  231  (1861);  Murray 
V.  Deyo,  10  Hun,  3  (1877).  A  lessee 
sued  by  the  receiver  for  rent  may  set 
up  any  defenses,  counter-claims,  or 
set-offs  he  might  have  pleaded  in  a 
suit  by  the  lessors.  Cox  r.  Volkcrt,  86 
Mo.  505  (1SS5).    A  receiver  of  a  bank 
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an  order  which  does  not  affect  him  personally,  nor  the  corporate 

estate.-^ 

A  receiver  need  not  prosecute  a  doubtful  claim,  and  he  may  be 
authorized  to  compromise  or  settle  a  doubtful  claim.^  A  receiver  may 
compromise  a  claim  without  an  order  of  the  court,  but  if  he  does  so, 
he  does  so  at  the  risk  of  being  personally  held  liable.^ 

who  sues  a  surety  company  on  a  bond  to  participate  in  the  distribution  of 
given  in  behalf  of  an  employee  of  the  assets,  but  will  offset  his  interest 
the  bank  is  bound  by  representations  in  the  assets  against  his  statutory 
of  the  assistant  cashier  of  the  surety  liability  on  the  stock,  even  though 
company  made  in  connection  with  the  the  stockholder  has  assigned  to  an- 
bond.  Willoughby  v.  Fidelity,  etc.  Co.,  other  his  interest  in  the  assets.  King 
85  Pac.  Rep.  713  (Okl.  1906).  The  v.  Armstrong,  50  Ohio  St.  222  (1893). 
maker  of  a  note  to  a  corporation  may  A  receiver  cannot  set  off  a  stock- 
offset  against  the  corporation  to  the  holder's  statutory  liability  or  debts 
same  extent  that  he  might  have  against  a  claim  by  a  party  whose 
offset  against  the  corporation,  even  money  was  deposited  in  the  stockhold- 
though  the  note  was  not  due  when  it  er's  name.  Fisher  v.  Knight,  61  Fed. 
passed  into  the  receiver's  hands.  The  Rep.  491  (1894). 
set-off  in  this  case  accrued  before  the  i  Kirkpatrick    v.   Eastern,   etc.    Co., 


appointment  of  the  receiver.  Berry 
V.  Brett,  6  Bosw.  627  (1860).  Cf.  U. 
S.  Trust  Co.  V.  Harris,  2  Bosw.  75 
(1857);  People  v.  St.  Nicholas  Bank, 
76     Hun,     522      (1894);      Salladin     v. 


135  Fed.  Rep.  151  (1905).  See  also 
Metropolitan  T.  Co.  v.  North  Carolina, 
etc.  Co.,  162  Fed.  Rep.  170   (1908). 

2  Wooster   i\   Trowbridge,   115   Fed. 
Rep.    722    (1902).      A    creditor    of    a 


Mitchell,  42  Neb.  859  (1894).  A  cred-  bank  which  is  in  a  receiver's  hands 
itor  cannot  purchase  claims  after  the  may  apply  to  the  court  to  authorize 
winding-up  order  and  offset  them,  but  a  settlement  of  his  claim,  even  though 
may  bring  in  a  matter  of  surety  which  the  receiver  is  opposed  to  such  settle- 
was  not  then  complete.  Re  Moseley,  ment.  McGregor  r.  Third  Nat.  Bank 
etc.  Co.,  4  De  G.,  J.  &  S.  756  (1864).  of  Atlanta,  124  Ga.  557  (1905).  A 
The  indorser  of  a  note  which  becomes  court  may  authorize  a  receiver  to 
due  after  a  receiver  is  appointed  may  settle  a  claim  by  taking  stock  in  pay- 
set  off  his  deposits  in  the  bank  when  ment.  Alexander  v.  Maryland  T.  Co., 
the  receiver  went  in.  Yardley  v.  66  Atl.  Rep.  836  (Md.  1907).  In  the 
Clothier,  51  Fed.  Rep.  506  (1892).  case  of  Woerz  v.  Schumacher,  37  N. 
Under  the  Michigan  statute  a  debtor  Y.  App.  Div.  374  (1899),  a  suit  by  a 
of  an  insolvent  bank  cannot  offset  receiver  of  an  insolvent  bank  against 
a  certificate  of  deposit  purchased  by  the  directors  was  compromised  by  the 
him  after  the  bank  closed  its  doors,  directors  paying  thirty-five  per  cent, 
although  before  a  receiver  was  ap-  of  the  liabilities  of  the  bank  and  tak- 
pointed.  Stone  v.  Dodge,  96  Mich.  514  ing  all  the  assets  and  agreeing  to  pay 
(1893).  A  corporate  debtor  sued  be-  to  the  receiver  anything  realized  by 
fore  the  receiver  was  appointed  can-  them  over  and  above  such  thirty-five 
not  set  off  corporate  coupons  matur-  per  cent.  The  court  refused  to  com- 
ing after  the  receiver  was  appointed,  promise  a  judgment  against  a  stock- 
Wheeling,  etc.  Ry.  V.  Cochran,  68  Fed.  holder  under  the  national  bank  act 
Rep.   141    (1895).     Where  an   insolv-  in  the  case  In  re  Earle,  96  Fed.  Rep. 


678    (1899). 
3  Cyclemaker's,  etc.  Co.  Ltd., 


ent  bank  in  the  hands  of  a  receiver 

is  indebted  to  a  stockholder,  and  the 

stockholder     is     also     insolvent,     the    T.  Rep.  360  (1903). 

court  will  not  allow  such  stockholder 
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The  court  may  antliorizo  the  receiver  to  sell  all  the  assets  to  a 
new  company  and  release  the  directors  of  the  old  company  from  per- 
sonal liability  to  the  stockholders,  where  such  contract  is  a  fair  one, 
even  though  some  of  the  stockholders  dissent.' 

The  receiver,  in  discontinuing  a  suit,  need  not  show  that  the  crmrt 
which  appointed  him  authorized  such  discontinuance."  Costs  against 
a  receiver  in  suits  authorized  by  the  court  are  payable  from  the  es- 
tate.3  A  receiver  may  in  a  proper  case,  be  ordered  by  the  court  to 
give  security  for  costs  in  a  suit  brought  by  him  against  the  directors 
for  misfeasance,  under  the  English  statute,  such  security  to  be  given 
by  him  personally  and  not  as  receiver.'* 

If  the  receivership  is  denied  by  the  defendant  in  any  suit  brought 
by  the  receiver,  the  pleadings  and  the  order  of  court  and  the  re- 
ceiver's bond,  in  the  suit  in  which  he  was  appointed,  are  sufficient 


1  People  V.  Anglo-American,  etc. 
Assoc.,,  66  N.  Y.  App.  Div.  9  (1901). 
A  receiver,  with,  the  authority  of  the 
court,  may  accept  an  offer  of  a  num- 
ber of  stockholders  to  compromise  all 
the  claims  against  them  for  unpaid 
subscriptions  for  a  specified  sum,  even 
though  some  of  such  subscriptions 
can  be  collected  in  full  and  others  not 
at  all,  the  compromise  being  a  fair 
one.  Morrison  r.  Lincoln,  etc.  Co., 
89  N.  W.  Rep.  996  (Neb.  1902).  Where 
a  compromise  is  passed  upon  and  au- 
thorized by  the  court,  a  receiver  has 
no  power  to  make  any  promises  in 
addition  thereto.  Una  r.  Newark,  etc. 
Inst.,  46  Atl.  Rep.  660  (N.  J.  1900). 
After  the  receiver,  in  accordance  with 
an  order  of  the  court,  settles  with  the 
directors  claims  against  them  for 
breaches  of  trust,  a  stockholder  can- 
not maintain  a  suit  for  such  breaches 
of  trust.  Craig  i\  James,  71  N.  Y. 
App.  Div.  238  (1902).  This  order 
under  which  the  receiver  compro- 
mised claims  against  the  directors 
was  subsequently  modified  on  the 
ground  of  misrepresentations.  Craig 
V.  James,  41  N.  Y.  Misc.  Rep.  148 
(1903).  An  order  authorizing  the  re- 
ceiver to  sell  the  assets  to  another 
corporation,  in  which  the  directors  are 
Interested,  at  a  certain  price,  a  con- 
dition of  the  sale  being  that  the  di- 


rectors should  be  released  by  tne 
receiver  from  personal  liability  on 
their  part  for  past  acts,  cannot  be  set 
aside  as  to  such  release  by  a  suit  by 
a  stockholder  for  that  purpose,  where 
the  effect  would  be  to  deprive  the 
directors  of  the  benefit  to  them  with- 
out canceling  the  benefit  they  confer. 
Craig  V.  James,  89  N.  Y.  App.  Div. 
541  (1904).  Where  the  court  has  or- 
dered the  receiver  to  sue  the  directors 
for  negligence,  the  court  has  no  power 
to  authorize  a  settlement  with  one 
director  under  seal,  especially  where 
the  effect  would  be  to  discharge  the 
others.  Murphy  v.  Penniman,  66  Atl. 
Rep.  282  (Md.  1907).  A  receiver  has 
no  power  to  release  the  president 
from  liability  to  the  company  for  di- 
version of  its  funds.  A  president 
sued  in  Rhode  Island  for  diversion 
of  corporate  assets  cannot  set  up  a 
release  by  a  receiver  of  the  coriK)ra- 
tion  in  Pennsylvania,  although  the 
company  was  incorporated  in  the  lat- 
ter state.  See  Griswold  i:  Hazard, 
141  U.  S.  260  (1891). 

2Youtsey  v.  Hoffman,  108  Fed.  Rep. 
699  (1901). 

3  Cumberland,  etc.  Co.  r.  Clinton 
Hill,  etc.  Co.,  54  Atl.  Rep.  452  (N.  J. 
1903). 

4  Re  Strand  Wood  Co.,  Ltd.,  90  L.  T. 
Rep.  SOO   (1904). 


3077 


869.] 


RECEIVERS. 


[CH.  LI. 


proof.^  The  company  itself  may  institute  suits  notwithstanding  the 
receivership,  unless  the  court  has  forbidden  it.^  A  receiver  may  bring 
suit  in  his  o\va  name  as  receiver.  The  court  of  equity  which  ap- 
points him  may  give  him  that  power,  and  he  then  need  not  bring  the 
suit  in  the  name  of  the  company.^     But  where  a  receiver  has  noi; 

1  A  certified  copy  of  the  order  ap-    had    qualified    and   entered    upon   his 

duties.  Hagerman  i?.  Thomas,  96  N. 
W.  Rep.  631  (Neb.  1901).  A  pledgee 
of  property  from  a  corporation  can- 
not defend  against  a  suit  by  the  re- 
ceiver thereof  to  recover  the  property 
by  denying  the  corporate  capacity  of 
the  company.  Blanc  v.  Germania  Nat. 
Bank,  114  La.  739  (1905).  A  foreign 
receiver  may  bring  suit,  but  should 
first  obtain  leave  of  court,  and,  if 
his  receivership  is  denied,  he  should 
prove  the  same  by  an  exemplified  copy 
of  the  decree  appointing  him'.  Per- 
son V.    Leary,   126   N.   C.   504    (1900). 

2  See  §  871,  itifra. 

3  Harland  v.  Banker's,  etc.  Tel.  Co., 
33  Fed.  Rep.  199  (1887),  reversing, 
to  that  extent,  s.  c,  32  Fed.  Rep.  305. 
Under  a  statute  authorizing  receivers 
to  sue  "in  the  name  of  the  corpora- 
tion or  otherwise,"  a  receiver  may  sue 
in  his  own  name.  Manlove  v.  Burger, 
38  lud.  211  (1871).  But  where  the 
statute  merely  authorizes  the  court 
to  allow  him  to  sue  in  his  own  name, 
he  must  obtain  that  permission  and 
allege  it.  Garver  ■;;.  Kent,  70  Ind. 
428  (1880).  Under  a  code  which  pre- 
scribes that  the  party  in  interest  shall 
sue  in  his  own  name,  a  receiver  may 
sue  in  his  own  name.  Gray  v.  Lewis, 
94  N.  C.  392  (1886).  In  regard  to 
patents  and  real  estate,  however,  he 
must  obtain  title  before  he  can  sue. 
So  held  in  Dick  v.  Struthers,  25  Fed. 
Rep.  103  (1885),  a  patent  case.  The 
receiver  bringing  suit  for  conversion 
occurring  prior  to  his  receivership 
must  sue  in  the  name  of  the  partner- 
ship of  which  he  has  been  appointed 
receiver.  Yeager  v.  Wallace,  44  Pa. 
St.  294  (1863).  A  receiver  may  sue 
in   his   own   name  as   receiver   on   a 


pointing  the  receiver  is  not  sufficient 
to  prove  his  right  to  bring  suit  for 
assessments.  The  pleadings  should 
be  introduced  to  show  that  the  court 
acquired  jurisdiction,  etc.  Taft  v.  Pul- 
len,  90  N.  W.  Rep.  329  (Mich.  1902). 
Entries  of  the  court  record  showing 
the  appointment  of  a  receiver  are  com- 
petent evidence  of  such  appointment. 
Coddington  v.  Canaday,  157  Ind.  243 
(1901).  Receivership  may  be  proved 
by  a  certified  copy  of  the  order  ap- 
pointing the  receiver.  Ocean,  etc.  Co. 
V.  Wilder,  107  Ga.  220  (1899).  In  a 
suit  by  a  receiver  it  may  be  nec- 
essary for  him  to  show  that  the  court 
acquired  jurisdiction,  and  introduce 
the  pleadings  to  show  the  character 
of  the  suit  in  which  he  was  appointed. 
Taft  V.  Pullen,  90  N.  W.  Rep.  329 
(Mich.  1902).  The  receiver's  capacity 
to  sue  is  proven  by  producing  the 
petition  for  the  appointment,  also  the 
order  of  appointment,  also  the  bond. 
Palmer  v.  Clark,  4  Abb.  N.  Cas.  25 
(1877).  The  order  of  appointment 
proves  the  receivership  without  show- 
ing that  the  court  had  jurisdiction. 
Hayes  v.  Brotzman,  46  Md.  519 
(1877).  If  the  existence  of  a  receiver- 
ship is  denied,  it  may  be  proved  by 
the  order  of  appointment.  Allen  v. 
Central  R.  R.,  42  Iowa,  683  (1876). 
The  order  appointing  a  receiver  is 
not  sufficient  proof  of  receivership  in 
an  action  where  the  receivership  is 
denied.  Spring  v.  Bowery  Nat.  Bank, 
63  Hun,  505  (1892).  A  receiver  in 
bringing  suit  need  not  attach  a  copy 
of  the  order  of  his  appointment. 
Wheatley  r.  Glover,  125  Ga.  710 
(1906).  A  plaintiff  in  bringing  suit 
and  alleging  his  receivership  should 
show  that  he  was  appointed  by  a 
court   of   competent   jurisdiction    and 


note  given  to  the  corporation.     Hai'- 
din  V.  Sweeney,  14  Wash.  129  (1896). 
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been  authorized  to  siio  for  or  recover  property  of  a  corporation,  and 
such  property  has  not  been  in  his  possession  nor  assigned  to  iiini,  he 
cannot  sue  in  his  own  name  for  it,  but  may  sue  for  it  in  the  name  of 
the  company.^  In  Pennsylvania  the  receiver  of  a  corporation  has  no 
such  title  to  patents  as  gives  him  power  to  institute  a  suit  thereon. 
He  is  custodian  merely.^  Costs  in  a  suit  instituted  during  a  receiver- 
ship should  be  paid  as  a  preferred  claim.^  Where  the  receiver  is 
authorized  to  commence  suit  for  the  benefit  of  such  corporations  as 
come  in  and  give  security  for  the  cost  and  expenses  of  such  suit,  the 
suit  being  against  stockholders,  the  defendants  cannot  defend  on  the 
ground  that  some  of  the  creditors  purchased  their  claims  for  the  sole 
purpose  of  coming  in  under  such  order  of  the  court.''  Questions 
relative  to  the  right  of  a  receiver  to  sue  in  other  jurisdictions  are 
considered  elsewhere.^ 

§  870.  Suits  against  receiver— Suits  pending  at  the  time  of  ap- 
pointment—Leave of  court  to  bring  suit — Taxes — "Strikes" 
against  a  receiver— Levij  of  execution,  attachment,  and  garnishee 
process  in  the  state  after  the  order  of  receivership  is  made— Inter- 
ference ivith  possession  of  receiver. — The   fact   that   a   receiver   is 


1  Wilson    V.    Welch,    157    Mass.    77 
(1892).     A    Maryland    receiver   of   a 
Maryland    corporation    cannot    bring 
suit  in  his  own  name   in  Massachu- 
setts,  on   a  contract   running    to   his 
corporation,  unless  he  shows  that  he 
is   actually   or  virtually   an   assignee 
of  the  corporation's  property.    Homer 
V.  Barr,  etc.  Co.,  180  Mass.  163  (1901). 
A  foreign  receiver  of  a  foreign  corpo- 
ration  may   sue    in   the   courts   of   a 
state,    and   he   may   sue   in    his    own 
name  or  in  the  name  of  the  corpora- 
tion he  represents.     Swing  v.  Bentley, 
etc.  Co.,  45  W.  Va.  283  (1898).  Where 
promoters  pay  out  less  than  $30,000 
to  secure  options  on  land,  and   then 
sell  the  options  to  a  corporation  for 
$700,000    of   stock    of   the   latter,    the 
corporation    assuming    the    purchase 
price  of  the  land,   and  then   issue  a 
prospectus   which   is   misleading  and 
does  not  state  the  facts  about  the  is- 
sue of  stock,  and  the  corporation  be- 
comes insolvent,  they  are  liable  to  the 
corporation  for  the  fair  market  value 
of   the   stock   at   the   time    the   stock 
was  issued,  or  as  soon  thereafter  as 
it  had  a  market  value.     The  liability 


is  not  for  unpaid  stock,  but  for  fraud 
as  promoters  in  making  a  secret  profit 
in  services  and  not  making  a  full 
disclosure  to  the  stockholders.  The 
promoters  owe  a  duty  to  future  stock- 
holders. The  land  need  not  be  ten- 
dered back.  The  promoters  are  to 
be  credited  with  their  actual  disburse- 
ments and  to  be  charged  with  the  fair 
market  value  of  the  stock,  with  in- 
terest, and  also  with  dividends.  The 
suit  should  be  brought  by  the  corpora- 
tion itself  and  not  by  its  receiver, 
according  to  the  Massachusetts  deci- 
sions. Hayward  v.  Leeson,  176  Mass. 
310   (1900). 

2  Dick  V.  Struthers,  25  Fed.  Rep. 
103  (1885).  An  insolvent  corpora- 
tion's patent-rights  may,  under  a  stat- 
ute, be  sold  by  the  sheriff  and  a  good 
title  be  thus  given.  Erie,  etc.  Co. 
V.  National  Wringer  Co.,  63  Fed.  Rep. 
248    (1894). 

^  Ephraim  v.  Pacific  Bank,  136  Cal. 
646  (1902).     See  also  §§878,  879,  881. 

4  Central  T.  Co.  r.  East  Tennessee, 
etc.  Co..  lie  Fed.  Rep.  743    (1902). 

0  See  §  868,  supra. 
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appointed  does  not  stop  or  affect  a  suit  that  is  pending  against  the  cor- 
poration at  the  time  of  the  appointment.  The  suit  may  continue 
■without  him,  or  he  may  apply  to  come  in  as  a  party.^  A  court  will 
not  stay  a  pending  suit  against  the  company  in  order  to  force  the  fil- 


1  Sigua  Iron  Co.  v.  Brown,  171  N. 
Y.  488  (1902).  The  receiver  may 
come  into  an  action  pending  when  he 
is  appointed,  the  corporation  being 
plaintiff.  No  substitution  is  neces- 
sary. U.  S.  Vinegar  Co.  v.  Spamer, 
143  N.  Y.  676  (1894).  A  receiver  may 
appeal  in  a  suit  pending  when  he 
was  appointed,  and  his  appeal  may  be 
in  the  name  of  the  corporation.  Peo- 
ple V.  Troy,  etc.  Co.,  82  Hun,  303 
(1894).  A  suit  pending  when  a  re- 
ceiver is  appointed  may  proceed  with- 
out him.  Kittredge  v.  Osgood,  161 
Mass.  384  (1894).  The  court  may  au- 
thorize a  foreign  receiver  to  come  into 
a  pending  suit.  Rust  v.  United  Water- 
works Co.,  70  Fed.  Rep.  129  (1895). 
A  receiver  who  comes  into  a  suit  that 
is  pending  when  he  is  appointed  is 
bound  by  the  default  of  the  corpora- 
tion, but  he  may  contest  the  suffi- 
ciency of  the  evidence.  Perry  t\ 
Godbe,  82  Fed.  Rep.  141  (1897).  The 
appointment  of  a  receiver  does  not 
abate  a  suit  pending  in  the  corporate 
name.  Rooney  v.  Southern,  etc.  Ass'n, 
119  Ga.  941  (1904).  Suits  pending 
against  a  corporation  at  the  time  it 
passes  into  the  hands  of  a  receiver 
may  be  prosecuted  to  judgment,  with- 
out making  the  receiver  a  party  de- 
fendant. Cooper  V.  Philadelphia,  etc. 
Co.,  57  Atl.  Rep.  733  (N.  J.  1904). 
A  judgment  against  a  corporation  can- 
not be  attacked  collaterally  on  the 
ground  that  it  was  obtained  after  the 
corporation  had  transferred  all  its 
property  for  the  benefit  of  creditors 
and  ceased  doing  business.  Temple 
V.  Branch  Saw  Co.,  88  S.  W.  Rep.  442 

(Tex.  1905). 

The  appointment  of  a  receiver  does 
not  cause  a  pending  action  to  abate. 

It  may  be  continued  by  the  receiver. 

Phoenix  Warehousing   Co.   v.   Badger, 

6  Hun,  293   (1875);  affirmed,  67  N.  Y. 


294.  See  also  §  871,  infra.  A  receiver 
cannot  be  substituted  as  defendant  in 
an  action  for  tort  against  the  com- 
pany commenced  before  his  appoint- 
ment. Decker  v.  Gardner,  124  N.  Y. 
334  (1891).  The  appointment  of  a 
receiver  does  not  prevent  a  sale  under 
foreclosure  where  judgment  therefor 
was  obtained  before  the  appointment. 
Preston  v.  Loughran,  58  Hun,  210 
(1890).  It  is  in  the  discretion  of  the 
court  whether  it  will  allow  the  re- 
ceiver to  come  into  a  suit  which  is 
pending  when  he  is  appointed.  Dun- 
lop  V.  Patterson,  etc.  Ins.  Co.,  74 
N.  Y.  145  (1878).  The  fact  that  a 
receiver  is  appointed  during  the  pend- 
ency of  an  application  by  the  corpo- 
ration for  a  mandamus  to  compel  a 
town  to  deliver  bonds  does  not  abate 
the  proceeding  or  affect  it  in  any 
way,  so  long  as  the  Receiver  does  not 
object.  The  corporation  remains  in 
existence  and  capable  of  suing  and 
being  sued.  People  v.  Barnett,  91  111. 
422  (1879).  A  receiver  and  the  funds 
in  his  hands  are  not  affected  by  a 
judgment  obtained  against  the  com- 
pany in  a  federal  court,  even  though 
the  receiver  had  intervened  in  the 
suit  to  the  extent  of  preserving  some 
assets.  The  judgment  is  not  allowed 
to  participate.  People  v.  Knicker- 
bocker, etc.  Ins.  Co.,  106  N.  Y.  619 
(1887).  A  receiver  may  intervene  in 
a  suit  pending  against  the  corporation 
when  he  is  appointed.  Andrews  v. 
Steele  City  Bank,  57  Neb.  173  (1898). 
A  pending  suit  in  a  federal  court  is 
not  affected  by  insolvency  proceedings 
instituted  after  such  suit  was  com- 
menced. Straine  v.  Bradford,  etc.  Co., 
88  Fed.  Rep.  571  (1898).  A  Receiver 
need  not  be  brought  into  an  appeal 
pending  when  he  was  appointed. 
Steinhauer  v.  Colmar,  11  Colo.  App. 
494    (1898).     A  court  which   has  ap- 
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ing  of  the  claim  in  the  receivership,^  After  the  appointment  of  a 
receiver  of  an  insolvent  corporation  to  wind  up  its  affairs  and  dis- 
tribute its  assets,  a  creditor  cannot  obtain  a  judgment  and  claim  a 
lien  prior  to  other  creditors.-  A  receiver  must  observe  any  injunc- 
tion that  exists  against  the  company  at  the  time  of  his  appointment. 
The  receiver  of  a  corporation  may  cause  to  be  reopened  a  judgment 
obtained  against  the  corporation  by  default  by  fraud  and  collusion 
and  to  interpose  a  defense.^  Where  a  receiver  continues  a  suit  which 
was  pending  when  he  was  appointed,  the  estate  is  liable  for  costs 
before  as  well  as  after  he  entered  the  suit.* 


pointed  a  receiver  may  enjoin  the 
prosecution  of  a  pending  case  against 
the  corporation  by  a  creditor.  Mor- 
ton r.  Stone,  etc.  Co.,  44  Atl.  Rep.  875 
(N.  J.  1899).  A  receiver  of  a  national 
bank  is  a  proper  but  not  a  necessary 
party  to  a  suit  pending  against  the 
bank  at  the  time  of  his  appointment. 
Speckert  v.  German  Nat.  Bank,  98 
Fed.  Rep.  151  (1899).  Newly-ap- 
pointed receivers  are  proper  parties 
defendant  in  a  pending  action  against 
the  company  to  try  the  title  to  land. 
San  Antonio,  etc.  Ry.  r.  Ruby,  80  Tex. 
172  (1891).  A  receiver  must  obey 
an  injunction  in  existence  at  the  time 
he  takes  possession  of  a  railroad.  If 
he  does  not  he  will  be  punished  for 
contempt,  even  though  he  was  ap- 
pointed by  a  federal  court  and  the 
injunction  was  in  a  state  court.  Saf- 
ford  i:  People,  85  111.  558  (1877).  As 
to  a  federal  receiver  disobeying  a 
state  court  injunction,  see  State  v. 
Miller,  54  Kan.  244  (1894).  The 
court,  upon  the  appointment  of  a  re- 
ceiver of  an  insolvent  corporation, 
may  restrain  the  prosecution  of  suits 
against  it.  Phoenix,  etc.  Co.  v.  North 
River,  etc.  Co.,  33  Hun,  156  (1884). 
A  foreclosure  of  a  lien  in  a  state 
court  may  go  on  though  a  receiver  is 
appointed  in  the  meantime  by  the  fed- 
eral court  in  foreclosing  the  mortgage. 
The  latter  court,  however,  will  not 
aid  a  judgment  in  the  former  case. 
Blair  v.  St.  Louis,  etc.  R.  R..  25  Fed. 
Rep.  2  (1885).  Cf.  §839,  supra.  A 
receiver  appointed  during  the  iiend- 
ency  of  a  suit  against  a  corporation 


need  not  be  brought  in  as  a  party. 
If  he  applies  to  come  in  and  set  up 
a  defense  the  court  will  generally 
allow  him  to  do  so.  Willink  v.  Mor- 
ris, etc.  Co.,  4  N.  J.  Eq.  377  (1843). 
The  appointment  of  a  receiver  does 
not  abate,  continue,  or  bar  a  suit 
pending  against  the  corporation.  The 
suit  may  continue.  Toledo,  etc.  Ry. 
V.  Beggs,  85  111.  80  (1877).  Where 
at  the  time  of  the  appointment  of  a 
receiver  a  suit  is  pending  on  a  claim, 
and  the  plaintiff  files  his  claim  against 
the  receiver  and  continues  his  suit, 
the  amount  found  due  in  the  suit 
will  be  the  amount  allowed  as  against 
the  receiver.  Pine,  etc.  Co.  v.  Lafay- 
ette, etc.  Works,  53  Fed.  Rep.  853 
(1893).  Cf.  §881,  infra.  In  Eng- 
land, where  judgment  is  obtained 
against  a  company  after  the  stock- 
holders have  resolved  to  wind  it  up, 
the  action  will  be  stayed  as  against 
the  receiver.  Westbury  r.  Twigg, 
[1892]    1  Q.  B.  77. 

1  Currie  v.  Consolidated,  etc.  Corp. 
Ltd.,  94  L.  T.  Rep.  148   11905). 

2  Clark  V.  Bacorn,  116  Fed.  Rep.  617 
(1902). 

3  Peabody  v.  New  England,  etc.  Co., 
184  111.  625  (1900).  A  receiver  cannot 
have  a  judgment  at  law  set  aside  on 
the  ground  that  it  was  obtained  by 
collusion.  His  remedy  is  in  equity. 
Woodward  v.  Arlington,  etc.  Co..  44 
Atl.  Rep.  620    (Del.   1899). 

■i  Re  London,  etc.  Stores.  [1S98]  2 
Ch.  684.  Where  the  liquidator  de- 
fends against  a  suit  pending  when  he 
was   appointed    and    is   defeated,   the 
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In  regard  to  new  suits  instituted  after  the  receiver  is  appointed,  the 
permission  of  the  court  which  appointed  the  receiver  must  be  ob- 
tained before  a  suit  is  brought  against  the  receiver  or  against  the 
property  in  his  possession.  If  this  permission  is  not  obtained,  the 
partj  commencing  the  suit  is  guilty  of  contempt  of  court.^     A  suit, 


entire  costs  are  payable  out  of  the 
estate  in  preference  to  ordinary  debts. 
Re  Wenborn  &  Co.,  92  L.  T.  Rep.  228 
(1905).  Where  a  receiver  voluntarily 
intervenes  in  a  pending  litigation 
without  any  reasonable  prospect  of 
success,  and  is  without  funds  to  pay 
the  costs,  he  may  be  deemed  guilty 
of  bad  faith  and  charged  personally 
with  the  costs.  Bourdon  v.  Martin,  74 
Hun,  246  (1893);  aff'd,  142  N.  Y.  669. 
See  §  881,  infra. 

1  "The  jurisdiction  of  the  court  ap- 
pointing a  receiver  is  necessarily  ex- 
clusive, and  actions  at  law  cannot  be 
prosecuted  against  him  except  by 
leave  of  that  court."  Texas,  etc.  Ry. 
V.  Cox,  145  U.  S.  593  (1892);  Werner 
V.  Murphy,  60  Fed.  Rep.  769  (1894). 
The  state  cannot  file  a  quo  toarranto 
proceeding  to  forfeit  a  charter,  where 
a  receiver  is  already  in  charge,  unless 
the  consent  of  the  court  is  first  ob- 
tained. Wayne  Pilte  Co.  v.  State,  134 
Ind.  672  (1893).  When  property  is 
in  the  hands  of  a  receiver  a  suit  there- 
for cannot  be  brought  against  the  re- 
ceiver, except  by  leave  of  court.  Chal- 
mers t:  Littlefield,  69  Atl.  Rep.  100 
(Me.  1907).  In  Thompson  v.  Scott, 
4  Dill.  508  (1876);  s.  c,  23  Fed.  Cas. 
1088,  the  court  ordered  that  a  party 
who  had  brought  suit  in  another  court 
for  damages  against  the  receiver  ap- 
pointed by  the  former  court  without 
obtaining  leave  should  be  committed 
for  contempt  unless  he  discontinued 
the  suit.  The  court  refused  to  follow 
Allen  r.  Central  R.  R.,  42  Iowa,  683 
(1870),  and  Kinney  v.  Crocker,  18 
Wis.  74  (1864).  Demurrer  lies  to  a 
suit  brought  against  a  receiver  with- 
out leave,  even  though  a  state  statute 
authorizes  suit  without  such  leave, 
the  receiver  being  appointed  by  a  fed- 
eral ccuit.     Hale  r.  Duncan,  11  Fed. 


Cas.  184  (1877).  In  Henderson  v. 
Walker,  55  Ga.  481  (1875),  where  per- 
mission to  sue  at  law  had  been  ob- 
tained, the  court  at  law,  in  dismiss- 
ing the  complaint  on  the  evidence, 
withdrew  at  the  same  time  the  per- 
mission to  sue. 

A  receiver  of  a  bank  is  a  necessary 
party  to  a  suit  by  a  stockholder  to 
cancel  his  subscription  for  fraud,  and 
a  suit  against  him  for  that  purpose 
without  leave  of  court  will  be  dis- 
missed. Earle  v.  Humphrey,  121  Mich. 
518  (1899).  The  receiver  cannot  be 
sued  without  the  consent  of  the  court, 
even  for  a  cause  of  action  arising  be- 
fore the  receivership.  Smith  v.  St. 
Louis,  etc.  Ry.,  151  Mo.  391  (1899). 
A  suit  agadnst  a  receiver  for  taking 
possession  of  property,  which  it  is 
alleged  he  was  not  entitled  to  take, 
may  be  enjoined  by  the  court  which 
appointed  the  receiver,  its  consent  not 
having  been  obtained.  Montgomery 
V.  Enslen,  126  Ala.  654  (1900).  A 
complaint  against  a  receiver  which 
does  not  contain  an  allegation  that 
the  court  has  authorized  the  suit  is 
demurrable.  Peirce  v.  Chism,  23  Ind. 
App.  505  (1899).  A  party  must  apply 
to  the  court  before  suing  at  law  for 
damages.  Melendy  v.  Barbour,  78  Va. 
544  (1884).  Where  the  receiver  re- 
jects the  claim,  the  court  should  per- 
mit an  issue  to  be  framed  and  tried, 
instead  of  leaving  the  creditor  to  sue 
the  insolvent  company.  Citizens'  Sav. 
Bank  v.  Ingham  Circuit  Judge,  98 
Mich.  173  (1893).  A  receiver  may  be 
sued  for  trover  without  first  obtain- 
ing the  consent  of  the  court.  Ken- 
ney  v.  Ranney,  96  Mich.  617  (1893). 
In  suits  relative  to  the  infringement 
of  patents  the  federal  court  will  treat 
a  state  receiver  the  same  as  other 
individuals.     Hupfeld    v.    Automaton 
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however,  instituted  against  a  receiver  without  leave  of  the  court  does 
not  necessarily  fail.  11  the  receiver  is  willing  so  to  do,  he  may  waive 
the  objection,  and  his  waiver  need  not  be  formal,  but  will  be  implied 
if  he  fails  to  object  at  once.^ 

Piano  Co.,  66  Fed.  Rep.  788  (1895).  American  Con.  Co.  t-.  Jacksonville, 
A  stockholder  may  be  permitted  to  etc.  Ry.,  52  Fed.  Rep.  937  (1892)! 
bring  suit  against  the  receiver  of  the    Where  the  receiver  is  a  party  defend- 


corporation  to  set  aside  a  fraudulent 
assignment  by  him  of  stock,  and  a 
request  need  not  be  made  to  the  re- 
ceiver to  bring  the  suit,  he  being 
guilty  of  the  fraud.  Farwell  v.  Great 
Western  Tel.  Co.,  161  111.  522  (1896). 
Demurrer  lies  to  an  application  for  a 
mandamus  against  a  l-eceiver  without 
consent  of  the  court.  Malott  v.  State, 
64  N.  E.  Rep.  458  (Ind.  1902).  Where 
the  receiver  is  a  railroad  company, 
and  in  addition  to  being  receiver  of 
one  road  is  lessee  of  another  road, 
it  is  liable  to  be  sued  for  an  injury 
on  the  latter  without  leave  of  the 
court  to  bring  such  suit  being 
granted.     Lyman  v.  Central  Vt.  R.  R., 


ant,  other  parties  defendant  may  file 
a  cross-bill  against  him  without  ob- 
taining the  consent  of  the  court.  Ven- 
ner  v.  Denver,  etc.  Co.,  90  Pac.  Rep. 
623  (Col.  1907).  An  appeal  lies  from 
an  order  of  the  court  refusing  to  al- 
low a  receiver  to  be  sued.  State  v. 
Superior  Court,  80  Pac.  Rep.  195 
(Wash.  1905). 

1  If  the  receiver  objects  he  must  do 
so  promptly.  Jerome  v.  McCarter,  94 
U.  S.  734  (1876).  The  court  has  juris- 
diction of  a  suit  against  a  receiver, 
even  though  consent  to  sue  him  was 
not  obtained.  He  may  waive  it.  Mul- 
cahey  r.  Strauss,  151  III.  70  (1894). 
The  plaintiff  must  allege  that  the 
59  Vt.  167  (1886).  In  Vermont  it  is  court  has  authorized  the  suit  against 
held  that  a  receiver  may  be  sued  for  the  receiver.  Burk  r.  Muskegon,  etc. 
negligence  in  constructing  a  crossing,  Co.,  98  Mich.  614  (1894);  although 
and  that  the  permission  of  the  court  perhaps  it  is  waived  if  raised  only  at 
to  bring  the  suit  need  not  be  ob-  the  final  hearing.  Steel,  etc.  Co.  v. 
tained.    Roxbury  r.  Central  Vt.  R.  R.,    Muskegon,    etc.    Co.,    98    Mich.    616 


60  Vt.  121  (1887).  The  receiver,  when 
sued  at  law  without  leave,  may  plead 
his  receivership.  It  is  a  good  defense. 
Barton  r.  Barbour,  104  U.  S.  126 
(1881).  In  this  case,  however,  there 
is  a  vigorous  dissenting  opinion  by 
Mr.  Justice  Miller,  who  said  of  the  re- 
ceiver: "He  generally  takes  the  prop- 
erty out  of  the  hands  of  its  owner, 
operates  the  road  in  his  own  way, 
with  an  ocasional  suggestion  from  the 
court,  which  he  recognizes  as  a  sort 
of  partner  in  the  business;  sometimes, 
though  very  rarely,  pays  some  money 
on  the  debts  of  the  corporation,  but 
quite  as  often  adds  to  them,  and  in- 
jures prior  creditors  by  creating  a 
new  and  superior  lien  on  the  prop- 
erty pledged  to  them."  Punishment 
for  contempt  can  be  inflicted  only  on 
those    who    were    personally    served. 


(1894).  If  the  receiver  submits  to  be 
sued  at  law  without  leave  being  first 
obtained,  and  if  counsel  do  not  raise 
the  question,  the  court  on  appeal  will 
not  raise  it,  the  case  itself  being  dis- 
missed. Smith  ty.  Flint,  etc.  Ry.,  46 
Mich.  258  (1881).  Although  a  re- 
ceiver has  been  sued  without  leave  of 
the  court,  yet  the  court  will  not  al- 
ways enjoin  the  suit,  but  may  allow 
it  to  proceed.  The  injunction  if 
granted  is  against  the  person  and  not 
against  the  other  court.  The  receiver 
cannot  set  this  up  as  a  matter  of 
defense.  His  remedy  is  to  apply  to 
the  court  which  appointed  him  for  an 
injunction.  Lyman  r.  Central  Vt.  R. 
R.,  59  Vt.  167  (1SS6);  Blumenthal  r. 
Brainerd,  38  Vt.  402  (1866);  Kinney 
I'.  Crocker,  18  Wis.  74  (1864).  but 
criticised  in  Thompson  r.  Scott,  4  Dill. 
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WLiere  an  application  is  made  for  leave  to  sue  the  receiver,  the 
court,  if  it  allows  the  suit,  will  generally  require  that  it  be  brought  in 
that  court  and  not  in  a  foreign  court.^    In  a  foreclosure  suit  against  a 


508  (1876);  s.  c,  23  Fed.  Cas.  1088. 
Where  th.e  receiver  appears  and  de- 
fends he  cannot  after  judgment  raise 
the  objection  that  the  consent  of  the 
court  was  not  first  obtained.  Manlier 
V.  Phoenix,  etc.  Ass'n,  100  N.  W.  Rep. 
38  (Iowa,  1904).  A  citizen  of  New 
York  may  bring  suit  against  a  for- 
eign receiver  of  a  foreign  corporation 
without  first  obtaining  permission 
from  the  court.  The  general  rule  is 
that  a  suit  brought  against  a  re- 
ceiver without  previous  permission  is 
not  a  defense  to  the  suit,  but  is 
merely  a  contempt  of  court.  The 
court  may  set  aside  or  stay  the  suit, 
but  until  it  does  so  the  suit  may  pro- 
ceed. Pruyn  v.  McCreary,  105  N.  Y. 
App.  Div.  302  (1905).  It  is  presumed 
that  leave  was  obtained  to  sue  a  re- 
ceiver. Failure  to  obtain  it  does  not 
affect  a  suit  except  that  the  receiver 
may  obtain  a  stay  of  proceedings  or 
institute  proceedings  for  contempt. 
Payson  v.  Jacobs,  80  Pac.  Rep.  429 
(Wash.  1905).  Where  a  receiver  is 
sued  without  leave,  but  does  not 
object  and  goes  to  trial,  he  cannot, 
after  a  verdict  is  given,  arrest  judg- 
ment on  that  ground.  Elkhart,  etc. 
Go.  V.  Ellis,  113  Ind.  215  (1887); 
Camp  V.  Barney,  4  Hun,  373  (1875). 
Permission  to  sue  the  receiver  in  an 
action  of  trespass  on  land  need  not 
be  obtained  where  there  is  nothing  to 
show  that  the  receiver  is  in  posses- 
sion. The  receiver  was  made  a  party 
defendant  as  a  joint  wrong-doer  with 
the  corporation,  which  was  also  made 
a  party  defendant.  The  receiver,  it 
seems,  might  have  applied  to  his 
court  to  enjoin  the  action.  Fort 
Wayne,  etc.  R.  R.  v.  Mellett,  92  Ind. 
535  (1883).  A  resident  of  New  York 
may  sue  in  the  New  York  courts  a  re- 
ceiver appointed  in  Ohio  where  such 
suit  is  based  upon  a  contract  made  in 
New  York  with  such  receiver.     The 


consent  of  the  Ohio  court  to  such  suit 
need  not  be  obtained,  especially  where 
by  the  statutes  of  Ohio  such  consent 
is  unnecessary.  Le  Fevre  v.  Matthews, 
39  N.  Y.  App.  Div.  232  (1899).  Where 
a  creditor  has  obtained  judgment 
against  the  receiver  in  a  state  other 
than  that  ia  which  the  receiver  was 
appointed,  the  creditor  may  bring  suit 
against  the  receiver  in  the  latter  state 
on  such  judgment.  Thomas  v.  Hale, 
82  Minn.  423  (1901).  Where  an 
insolvent  corporation  passes  into  a 
receiver's  hands  and  the  receiver  ac- 
quires all  the  interests  of  the  parties 
to  the  suit,  an  outside  creditor  may 
file  a  new  bill  to  reach  certain 
equitable  assets  of  the  corporation. 
Harp  V.  Abbeville,  etc.  Co.,  108  Ga.  168 
(1899). 

1  Central  T.  Co.  v.  Wabash,  etc.  R. 
R.,  23  Fed.  Rep.  858  (1885),  where 
application'  was  made  to  allow  suit  to 
have  declared  void  certain  bonds 
held  by  the  receiver.  Under  a  statu- 
tory power  to  enjoin  creditors'  actions 
after  a  receiver  is  appointed,  a  state 
court  cannot  enjoin  a  subsequent  pro- 
ceeding in  the  federal  court.  Re 
Schuyler,  etc.  Co.,  154  U.  S.  256  (1894), 
rev'g  136  N.  Y.  169.  In  the  case  of 
Peale  v.  Phipps,  14  How.  368  (1852), 
the  court  held  that  a  receiver  ap- 
pointed by  a  state  court  could  not  be 
sued  in  the  federal  court.  By  permis- 
sion of  the  court  an  attachment  may 
be  levied  by  a  creditor  of  a  non- 
resident person  on  a  debt  due  from 
a  resident  receiver  to  such  non. 
resident.  Green  v.  Wallis  Iron  Works, 
49  N.  J.  Eq.  48  (1892).  An  order 
refusing  to  allow  a  party  to  sue  a 
receiver  is  appealable.  Meeker  v. 
Sprague,  5  Wash.  St.  242  (1892).  In 
an  application  to  the  court  for  leave 
to  sue  its  receiver,  the  court  may  au- 
thorize an  independent  suit  or  may 
compel    the    applicant    to    intervene 
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warehousing  company  whore  a  receiver  has  lx?on  appointed,  a  claim 
against  the  company  for  injury  to  goods  may  be  passed  upon  by  the 
court  and  the  mortgagor  is  not  entitled  to  a  jury.^  A  suit  against  a 
receiver  in  another  court  for  the  wrongful  acts  of  his  predecessors  may 
be  enjoined.2  A  suit  by  or  against  a  federal  receiver  may  be  brought 
in  the  federal  court.^  Service  may  be  made  upon  the  agent  of  a  re- 
ceiver of  a  railroad  where  the  statute  requires  that  any  one  operating 
a  road  shall  appoint  an  agent  in  each  county  upon  whom  service  may 
be  made.'* 

A  federal  receiver  is  not  entitled,  by  reason  of  that  fact  alone,  to 
remove  a  case  from  the  state  court  into  the  federal  court. '^     But 


in    the    original    cause.      Stephens   v, 
Augusta,  etc.  Co.,  120  Ga.  1082  (1904). 

1  Shedd  V.  Seefeld,  82  N.  E.  Rep.  580 
(111.  1907). 

2  Jones  V.  Schlapback,  81  Fed.  Rep. 
274  (1896). 

3  See  §  868.  supra. 

4  Stewart  v.  Harmon,  98  Fed.  Rep. 
190  (1899).  Under  the  United  States 
statute,  that  a  federal  receiver  shall 
manage  property  according  to  the 
laws  of  the  state  where  the  property- 
is,  service  in  a  suit  against  a  re- 
ceiver may  be  made  upon  a  local  agent 
where  by  the  statutes  of  the  state 
Buch  service  could  be  so  made  as 
against  the  corporation  itself.  Wolfe 
V.  Pierce,  2.3  Ind.  App.  591  (1900). 

5  Gableman  v.  Peoria,  etc.  Ry.,  179 
U.  S.  335  (1900).  A  suit  against  a 
federal  receiver  may  be  removed  to 
the  federal  court,  irrespective  of 
citizenship,  if  over  $2,000  is  involved. 
Tompkins  v.  MacLeod,  96  Fed.  Rep. 
927  (1899).  A  federal  receiver  can- 
not remove  a  suit  against  him  in  the 
state  court  unless  the  amount  in- 
volved is  $2,000  or  more.  Gilmore  v. 
Herrick,  93  Fed.  Rep.  525  (1899).  A 
suit  in  a  state  court  against  a  receiver 
for  acts  of  the  receiver  himself  and 
not  for  acts  of  the  insolvent  corpora- 
tion cannot  be  removed  by  the  re- 
ceiver into  the  federal  court  unless 
the  amount  involved  is  $2,000.  Pitkin 
V.  Cowen,  91  Fed.  Rep.  599  (1899). 
A  suit  brought  in  a  state  court 
against   a    federal    receiver    may    be 


removed  to  the  federal  court  as  aris- 
ing   under   the   laws   of   the    United 
States.      Board     of    Com'rs,    etc.     v. 
Peirce,     90     Fed.     Rep.     764     (1898). 
Where  a  receiver  has  been  appointed 
by  the  federal  court  at  the  instance 
of  bondholders,  and   a  party  that   is 
carrying  on  suit  against  the  corpora- 
tion in  the  state  court    interpleads  in 
the    federal    suit,    the    federal    court 
may  cause  such  suit  to  be  removed 
from   the  state  court   to  the   federal 
court,    even    though    such    party    ob- 
jects thereto,  and  even  though  a  fed- 
eral court  would  not  originally  have 
had  jurisdiction  of  such  a  case.    Rice 
V.    Durham    Co.,    91    Fed.    Rep.    433 
(1899).     A   federal   receiver   has   no 
right  to  remove  a  case  to  the  federal 
court  where  he  is  sued  jointly  with 
another  party   who   has   no   right   to 
remove.     Marrs   v.   Felton,    102   Fed. 
Rep.  775    (1900).     Even  though  in  a 
suit  in  a  state  court  against  a  federal 
receiver    there   is   no   allegation   that 
the    receiver    was    appointed    by   the 
United  States  court,  yet  the  receiver 
may  remove  the  case  to  the  United 
States  court.     Winters  v.  Drake,   102 
Fed.  Rep.   545    (1900).     Where  a  cit- 
izen of  Pennsylvania,  who  is  appointed 
receiver  by  the  United  States  court  in 
Massachusetts,    brings    suit    in    that 
state    In    the    state   court   against    a 
citizen  of  New  York,  the  latter  may 
remove  the  case  to  the  United  States 
court,    the    amount    being    sufficient. 
Pepper  v.  Rogers,  128  Fed.  Rep.  987 


3085 


§  870.] 


RECEIVERS. 


[CH.  LI. 


where  a  federal  receiver  removes  a  case  from  the  state  court  into  the 
federal  court  he  cannot  afterwards  object  that  the  removal  was  illegal.^ 
The  federal  court  will  not  allow  its  receiver  to  be  interfered  with,  in 


(1904).  Where  the  property  of  a  cor- 
poration is  in  the  hands  of  state 
receivers  and  any  judgment  against  it 
in  the  federal  court  would  have  to 
be  referred  to  the  state  court  for 
payment,  a  case  which  has  been  re- 
moved to  the  federal  court  should  be 
remanded.  Goldberg,  etc.  Co.  v.  Ger- 
man, etc.  Co.,  152  Fed.  Rep.  831 
(1907).  Where  a  suit  against  a  fed- 
eral receiver  has  been  removed  to  the 
federal  court  and  subsequently  an- 
other similar  suit  is  instituted  in  the 
state  court,  the  trial  of  the  latter  will 
be  deferred  until  the  decision  in  the 
federal  court.  City  of  Ashland  v. 
Wisconsin,  etc.  Ry.,  98  N.  W.  Rep.  532 
(Wis.  1904).  An  attachment  suit  in  a 
state  court  against  a  corporation, 
pending  when  a  receiver  is  appointed 
by  the  federal  court,  cannot  be  re- 
moved by  the  'receiver  to  the  federal 
court,  the  amount  involved  being  less 
than  $2,000.  Pendleton  v.  Lutz,  78 
Miss.  322  (1900).  A  suit  in  a  state 
court  against  a  federal  receiver  for 
damages  is  not  removable  merely  be- 
cause the  receiver  is  a  federal 
receiver.  Gableman  v.  Peoria,  etc. 
Ry.,  101  Fed.  Rep.  1  (1900).  A  suit 
against  a  federal  receiver  to  deter- 
mine his  rights  as  to  certain  assets 
may  be  removed  by  him  to  the  federal 
court  irrespective  of  the  amount  in- 
volved. Shinney  v.  North  American 
etc.  Co.,  97  Fed.  Rep.  9  (1899).  A 
suit  in  a  state  court  against  the  offi- 
cers of  a  national  bank  on  the  ground 
that  they  had  violated  the  national 
bank  act  is  removable  to  the  United 
States  court.  Bailey  v.  Mosher,  95 
Fed.  Rep.  223  (1899).  A  suit  brought 
in  a  state  court  against  a  receiver 
appointed  by  the  federal  court  may 
be  removed  into  the  federal  court. 
Evans  v.  Dillingham,  43  Fed.  Rep.  177 
(1890).  A  receiver  appointed  by  the 
federal    court   cannot,    by   reason    of 


that  fact  alone,  remove  cases  to  the 
United  States  court.  Echols  v.  Smith, 
42  S.  W.  Rep.  538  (Ky.  1897).  Cf. 
Sullivan  v.  Barnard,  81  Fed.  Rep.  886 
(1897);  Central  Trust  Co.  v.  East 
Tennessee,  etc.  Ry.,  59  Fed.  Rep.  523 
(1894);  Carpenter  v.  Northern  Pac. 
R.  R.,  75  Fed.  Rep.  850  (1896).  An 
action  in  a  state  court  against  a  fed- 
eral receiver  on  a  cause  arising  out 
of  his  acts  may  always  be  removed 
into  the  federal  court.  Jewett  v. 
Whitcomb,  69  Fed.  Rep.  417  (1895). 
A  suit  against  a  federal  receiver  may 
be  removed  to  the  federal  court. 
Lund  V.  Chicago,  etc.  Ry.,  78  Fed.  Rep. 
385  (1897).  Mandamus  proceedings 
in  a  state  court  against  a  federal 
receiver  may  be  removed  to  the  fed- 
eral court.  State  v.  Northern  Pac.  R. 
R.,  75  Fed.  Rep.  333  (1896).  The 
fact  that  a  federal  temporary  re- 
ceiver is  in  possession  of  the  com- 
pany's property  on  foreclosure  does 
not  enable  him  to  remove  to  the 
United  States  court  a  suit  brought 
against  him  in  the  state  court.  Lin- 
coln V.  Lincoln  Street  Ry.,  77  Fed, 
Rep.  658  (1896).  The  fact  that  a 
receiver  of  a  bank  is  appointed  by  the 
comptroller  does  not  authorize  him 
to  remove  pending  suits  to  the  federal 
court.  Wichita  Nat.  Bank  v.  Smith, 
72  Fed.  Rep.  568  (1896).  A  receiver 
of  a  national  bank  appointed  by  the 
comptroller  could  not  remove  a  case 
to  the  federal  court  where  the  amount 
was  less  than  $500.  Hallam  v.  Til- 
linghast,  75  Fed.  Rep.  849  (1896). 
Where  a  federal  receiver  is  sued  in 
the  state  court,  and  removes  the  case 
to  the  federal  court,  he  cannot  have 
the  case  taken  away  from  a  jury  trial. 
Vany  v.  Toledo,  etc.  Ry.,  67  Fed.  Rep. 
379   (1895). 

1  Baggs   V.  Martin,   179    U.    S.    206 
(1900). 
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the  conduct  of  litigation,  by  a  state  receiver  subsequently  appointed.' 
A  receiver  of  an  insolvent  corporation  which  is  subject  to  the  bank- 
ruptcy act  must  turn  the  property  over  to  a  trustee  in  bankruptcy 
upon  the  appointment  of  the  latter.- 

As  a  general  rule  receivers  appointed  in  one  state  cannot  be  sued 
in  another  state  on  causes  of  action  arising  from  acts  or  contracts  of 
the  receiver.^  Where  a  state  receiver  is  in  charge  of  a  mine,  a  citizen 
of  another  state  cannot  file  a  bill  in  equity  in  the  federal  court  for  an 
injunction  against  such  receiver  in  his  mining  operations,  unless  the 
state  court  consents  to  his  being  so  sued."*  By  act  of  congress  receivers 
appointed  by  the  federal  courts  may  be  sued  without  leave  of  court 
being  first  obtained.^ 


1  Johnson  v.  S'outhern,  etc.  Assoc, 
99  Fed.  Rep.  646  (1900).  This  sub- 
ject of  a  conflict  between  the  federal 
and  state  courts  as  to  the  appoint- 
ment of  receivers  and  the  exercise  of 
exclusive  jurisdiction  based  on  prior- 
ity of  jurisdiction  is  fully  considered 
elsewhere.     See  §  839,  supra. 

2  Hooks  V.  Aldridge,  145  Fed.  Rep. 
865   (1906). 

3  A  citizen  of  Indiana,  injured  by  a 
railroad  in  the  hands  of  a  receiver 
appointed  by  a  Virginia  court,  has  no 
constitutional  right  to  bring  her  suit 
for  damages  in  the  federal  court. 
Reed  v.  Axtell,  84  Va.  231  (1887).  An 
attachment  on  property  being  admin- 
istered in  New  York  by  a  New  Jersey 
receiver  will  not  lie  on  a  cause  of 
action  against  the  receiver  for  ex- 
cessive charges  on  freight.  The  court 
will  not  allow  an  interference  with 
the  custody  of  the  law  in  another 
state.  Killmer  v.  Hobart,  58  How.  Pr. 
452  (1880).  The  courts  of  one  state 
will  not  order  a  receiver  appointed  in 
another  state  to  pay  over  money  ow- 
ing by  him  to  a  judgment  creditor  of 
the  person  to  whom  the  receiver  owes 
it.  Smith  V.  McNamara,  15  Hun,  446 
(1878).  Where  a  receiver  appointed 
in  one  state  is  op'^rating  a  road  in 
another  state,  service  of  papers  upon 
him  in  the  latter  state  is  made  in  the 
same  way  as  by  statute  may  be  made 
upon  cori)orations.  Such  receiver  may 
be  garnished  in  the  latter  state  without 


first  obtaining  the  consent  of  the  court 
in  the  former  state.  Phelan  r.  Gane- 
bin,  5  Colo.  14  (1879).  A  receiver  ap- 
pointed by  a  Vermont  court  over  a 
Vermont  and  Massachusetts  railroad 
may  be  sued  in  Massachusetts  in  an 
action  at  law  for  damages  to  freight, 
the  courts  of  Vermont  sustaining  such 
actions  when  brought  in  Vermont. 
Paige  V.  Smith,  99  Mass.  395  (1SG8). 
A  receiver  appointed  in  one  county 
cannot  be  enjoined  by  the  court  of  an- 
other county  from  paying  out  funds 
until  sufScient  funds  are  set  aside  to 
pay  certain  damages.  Leave  of  the  for- 
mer court  must  first  be  obtained.  De 
Graffenried  r.  Brunswick,  etc.  R.  R., 
57  Ga.  22  (1876).  Where  a  statute 
regulates  the  service  of  papers  a  re- 
ceiver may  be  so  served.  Lewis  v. 
Seifert,  116  Pa.  St.  628  (1887),  where 
the  court  refused  to  set  the  service 
aside.  A  Vermont  receiver  operating 
a  New  York  railroad  may  be  sued  in 
New  York  for  negligence.  Kain  r. 
Smith,  80  N.  Y.  458  (1880). 

4  Ross  V.  Heckman,  84  Fed.  Rep.  6 
(1897). 

5  A  federal  receiver  cannot  be  sued 
without  permission  of  the  court  where 
the  suit  attacks  the  title  of  the  re- 
ceiver to  property  already  in  hla 
custody.  Case  Plow  Works  v.  Finks, 
81  Fed.  Rep.  529  (1897).  The  act  of 
congress  allowing  suit  to  be  brought 
against  a  federal  receiver  without  con- 
sent of  the  court  does  not  apply  to 
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But  even  thougli  a  federal  receiver  may  be  sued  in  the  state  court 
without  the  permission  of  the  federal  court,  jet  "it  devolves  on  the 


suits    on    claims   arising    befote   the    except    bj''   an   order   of    the   federal 


receivership.  Farmers'  Loan  &  T.  Co. 
V.  Chicago,  etc.  R.  R.,  118  Fed.  Rep. 
204  (1902),  holding  also  that  after 
foreclosure  and  distribution  of  assets 
a  claimant  cannot  bring  suit  against 
the  receiver  in  the  state  court  with- 
out the  consent  of  the  court.  Under 
the  act  of  congress  authorizing  suits 
against  federal  receivers  without 
leave  of  the  court,  the  suit  may  be 
brought  in  any  state  court  or  in  the 
federal  conrt.  Garnishment  proceed- 
ings are  not  such  suits,  however,  and 
the  federal  court  will  enjoin  them. 
Central  Trust  Co.  v.  East  Tennessee, 
etc.  Ry.,  59  Fed.  Rep.  523  (1894).  A 
receiver  appointed  by  a  federal  court 
cannot  be  garnished  in  a  state  court 
so  as  to  bind  him.  Even  under  the 
act  of  congress  authorizing  suit 
against  him  without  permission  of  the 
court,  the  judgment  in  the  state  court 
would  not  bind  the  receiver.  Re  Bar- 
nard, 61  Fed.  Rep.  531  (1894).  It  is 
not  contempt  of  the  federal  court  to 
institute  a  siiit  in  the  state  court  to 
enjoin  the  federal  receiver  from  tear- 
ing up  a  railroad  track,  provided 
there  is  no  actual  physical  interfer- 
ence with  the  possession  of  the  fed- 
eral court.  Royal  T.  Co.  v.  Wash- 
burn, etc.  R.  R.,  139  Fed.  Rep.  865 
(1905).  A  stockholder  may  maintain 
a  suit  in  the  state  court  to  enjoin 
directors  from  extending  a  lease  at  a 
reduced  rental  and  from  releasing 
security  for  such  rental,  where  be 
charges  fraud,  even  though  both  the 
lessor  and  lessee  are  in  the  hands  of 
receivers  appointed  by  the  federal 
court.  Moreover  the  federal  court 
has  no  authority  in  such  suits  to 
compel  the  lessor  to  execute  such 
lease.  Guaranty  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  Rep.  801 
(1904).  Money  due  from  federal  re- 
ceivers may  be  garnisheed  in  a  state 
court,  but  collection  cannot  be  made 


court.  Irwin  v.  McKechnie,  58  Minn. 
145  (1894).  Where  a  federal  receiver 
is  sued  in  a  state  court  and  judgment 
obtained,  and  the  federal  court  rejects 
it,  and  the  property  is  returned  to  the 
company,  the  state  court  may  then 
enforce  the  judgment.  Garrison  v. 
Texas,  etc.  Ry.,  10  Tex.  Civ.  App.  136 
(1895).  The  second  section  of  the  act 
of  March  3,  1887,  chapter  373,  was 
intended  to  place  receivers  of  rail- 
roads on  the  same  plane  with  rail- 
road companies,  both  as  respects- their 
liability  to  be  sued  for  acts  done 
while  operating  a  railroad  and  as 
respects  the  mode  of  service,  and  the 
service,  in  the  present  case,  on  an 
agent  of  the  receivers  was  sufficient 
to  bring  them  into  court  in  a  suit 
arising  within  the  Indian  Territory. 
Eddy  V.  Lafayette,  163  U.  S.  456 
(1896).  Where  a  receiver  of  a  federal 
court  is  in  possession,  a  claimant  of 
land  occupied  by  the  company  and  the 
receiver  cannot  start  suit  in  the  state 
court  to  try  the  title.  Prior  to  the 
act  of  congress  he  had  to  apply  to  the 
federal  court.  Fort  Wayne,  etc.  R. 
R.  V.  Mellett,  92  Ind.  535  (1883).  Al- 
though a  federal  court  has  appointed 
receivers  of  a  corporation,  yet  a  suit 
may  be  brought  in  a  state  court  to 
cancel  a  mortgage  given  to  the  cor- 
poration. Calhoun  v.  Lanaux,  127  U. 
S.  634  (1888).  A  federal  receiver 
cannot  be  sued  in  the  state  court  for 
the  purpose  of  determining  the  receiv- 
er's title  to  the  property.  Hollifield 
V.  Wrightsville  &  T.  R.  R.,  99  Ga.  365 
(1896).  Under  the  federal  statutes 
a  federal  receiver  may  be  sued  with- 
out first  applying  to  the  court  for  per- 
mission. The  St.  Nicholas,  49  Fed. 
Rep.  671  (1892).  By  the  act  of  con- 
gress a  receiver  appointed  by  any  fed- 
eral court  may  be  sued  without  the 
previous  consent  thereto  of  the  court. 
If  a  receiver  is  out  of  the  state,  ser- 
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court  in  possession  of  the  property  or  funds  out  of  which  judgments 
against  its  receiver  must  be  paid  to  adjust  the  equities  between  all 
parties,  and  to  determine  the  time  and  the  manner  of  payment  of 
judgment  creditors  necessarily  ajjplying  for  satisfaction  from  assets  so 
held  to  the  court  that  holds  them."  ^ 

"Wlicre,  under  decree  of  the  federal  court,  the  property  has  been 
sold,  and  the  court  has  ordered  claims  against  the  receiver  to  be  filed, 
the  court  w411  enjoin  the  prosecution  of  claims  against  tlic  receiver  in 
a  state  court.-  The  federal  court  will  not  allow  its  receiver  to  bo 
made  a  party  to  a  proceeding  in  the  state  courts  to  condemn  the 
property.^     A  petition  for  an  order  that  the  receiver  deliver  up  cer- 

vice   may   be  made   on    local   agents,  22    Ind.    99    (1S64).     A    receiver   ap- 

as    is    provided    by    tbe    state    laws;,  pointed   by   a   federal    court   may   be 

Central   Trust   Co.   v.    St.   Louis,   etc.  sued   in   the  state  court  without  the 

Ry.,   40  Fed.  Rep.  426    (1889).     Con-  permission   of  the   federal  court,  the 

cerning    the    federal    statute    that    a  acts  of  congress  so  providing.     For- 

receiver  of   a   federal   court   may   be  dyce  r.  Withers,  1  Tex.  Civ.  App.  540 


sued  without  leave  of  court,  see  Texas, 
etc.  Ry.  i\  Cox,  145  U.  S.  593  (1892). 
A    receiver    appointed    by    a    federal 


(1892).  A  federal  receiver  cannot  be 
garnished  in  a  state  court  unless  the 
federal   court  consents   to   the    same. 


court  may   be  served  by   serving  an  Glover  v.  Thayer,  101  Ga.  824   (1897). 

agent  of  the  railroad  company  in  ac-  i  Gableman   v.  Peoria,  etc.  Ry.,  179 

cordance  with  the  state  statutes  pro-  U.  S.  335  (1900);  Re  Tyler,  149  U.  S. 

viding  for  service  upon  corporations.  164   (1893).     The  enforcement  of  the 

Eddy  V.  Lafayette,  49   Fed.  Rep.  807  judgment  is  controlled  by  the  federal 

(1892).     In  St.  Joseph,  etc.  R.  R.  v.  court    appointing    the    receiver.     Dil- 

Smith,   19  Kan.   225    (1877),  where  a  lingham   r.    Hawk,    60   Fed.   Rep.    494 

receiver     appointed'    by    the    federal  (1894).      A    judgment    in    the    state 

court  was  sued  in  the  state  court  for  court  against  a  federal   receiver  for 

taxes,    the  latter   court   held   that    it  negligence  should  be  certified  to  the 

was  no  defense  that  leave  to  sue  had  federal  court  to  be  there  disposed  of. 

not  been   obtained   from    the   federal  Reardon  v.  White,  87  S.  W.  Rep.  365 

court.     The   remedy    of   the   receiver  (Tex.  1905). 

was  not  by   way  of  defense,   but  by  2  Central   T.   Co.    r.   St.   Louis,   etc. 

injunction    or    contempt    proceedings  Ry.,  59  Fed.  Rep.  385  (1893). 

instituted    in   the   federal   court.     Al-  3  Hayes  v.    Columbus,   etc.   Ry.,   67 

though  a  federal  receiver  is  in  charge  Fed.    Rep.    630     (1895).      A    federal 

of   an   Indiana  railroad,   yet   the   In-  court   in   allowing  its  receiver  to  be 

diana   courts   hold   that  the   receiver  made    a    defendant    in    condemnation 

may  be   sued   in  the  state  court   for  proceedings,  may  make  it  a  condition 

an   accident   under   the   state   statute  that  the  proceedings  be  in  the  federal 

rendering  all  receivers  liable,  and  he  court.    Buckhannon,  etc.  Co.  r.  Davis, 

may  be  served  by  serving  process  on  135  Fed.  Rep.  707  (1905).    A  crossing 

a  conductor,  as  provided  in  the  stat-  over  a  railroad  in  the  hands  of  a  fed- 

utes.     Louisville,  etc.  R.  R.  v.  Cauble,  eral    receiver    cannot    be   condemned 

except  in  the  federal  court,  which 
appointed  the  receiver.  Coster  et  al. 
r.  Parkersburg  Branch  R.  Co.  ct  aJ., 
131  Fed.  Rep.   115    (1904).     Where  a 


46  Ind.  277  (1874);  Indianapolis,  etc. 
R.  R.  V.  Ray,  51  Ind.  269  (1875); 
Ohio,  etc.  R.  R.  v.  Fitch,  20  Ind.  498 
(1863);  McKinney  v.  Ohio,  etc.  R.  R., 


(194) 
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tain  stock  will  be  denied  without  prejudice  wliere  tlie  validity  of  such 
issue  is  being  tested  in  another  court.^ 

Money  deposited  in  a  bank  on  a  day  when  it  closes  its  doors,  it 
being  hopelessly  insolvent,  may  be  recovered  back  from  the  receiver 
on  the  gTound  of  fraud.^  Where  a  vendor  has  obtained  a  judgment 
in  the  state  court  establishing  his  vendor's  lien  on  personal  property, 
and  he  intervenes  in  a  foreclosure  suit  in  the  federal  court,  the  latter 
court  will  accept  the  judgment  in  the  state  court  establishing  the  lien 
as  conclusive.^  A  receiver  may  defend  the  estate,  by  trial  and  by  ap- 
peal, against  all  claims  which  are  antagonistic  to  both  parties  to  the 
suit  in  which  he  was  appointed,  but  he  cannot  appeal  from  a  decree 
of  the  court  adjudicating  the  rights  of  all  parties  as  between  them- 
selves.^ Although  a  receiver  is  in  charge  of  a  railroad  system  at  the 
instance  of  a  judgment  creditor,  the  court  will  not  enjoin  a  mortgagee 
from  instituting  a  foreclosure  suit  based  on  a  default  in  the  payment 
of  interest  which  occurred  after  the  receivership.^ 


receiver  is  in  possession  of  a  railroad, 
a  telegraph  company  cannot  acquire 
a  right  of  way  over  it  by  condemna- 
tion proceedings'  unless  the  court  per- 
mits the  proceedings.  Western  Union 
Tel.  Co.  V.  Atlantic,  etc.  Tel.  Co.,  7 
Biss.  367  (1877);  s.  c,  29  Fed.  Cas. 
791.  In  the  case  of  Malott  v.  Collins- 
ville,  etc.  R.  R.,  108  Fed.  Rep.  313 
(1901),  where  a  receiver  was  in 
charge  of  a  steam  railroad,  an  electric 
street  railway  wishing  to  condemn 
the  right  to  cross  the  steam  railroad 
applied  to  the  equity  court  which  had 
appointed  the  receiver  for  such  right 
upon  compensation  being  paid.  See 
also  §§  868,  869,  supra. 

1  Kirkpatrick  v.  Eastern,  etc.  Co., 
135  Fed.  Rep.  144  (1904).  Even 
though  a  suit  is  pending  in  the  state 
court  to  cancel  a  lease  and  the  prop- 
erty is  in  the  hands  of  a  receiver  a 
similar  suit  may  be  instituted  in  the 
federal  court,  but  the  receiver  will  not 
be  directed  to  turn  over  the  property 
on  a  defaulted  judgment  in  the  fed- 
eral court.  Isom  r.  Rex,  etc.  Co.,  82 
Pac.  Rep.  319   (Cal.  1905). 

2  Richardson  v.  New  Orleans,  etc. 
Co.,  102  Fed.  Rep.  780  (1900); 
Richardson  v.  New  Orleans,  etc. 
Co.,  102  Fed.  Rep.  785   (1900).    A  re- 


ceiver of  a  bank  is  not  liable  to  re- 
fund a  deposit  illegally  received  by 
the  bank  after  its  insolvency,  unless 
the  deposit  can  be  identified  in  the 
hands  of  the  receiver  or  it  is  shown 
that  the  funds  coming  into  his  hands 
were  increased  by  that  amount.  It 
must  also  be  shown  that  the  officers 
knew  the  bank  was  insolvent  when 
the  deposit  wasi  received.  Quin  v. 
Earle,  95  Fed.  Rep.  728   (1899). 

3  State,  etc.  Co.  v.  De  La  Vergne, 
etc.   Co.,    105    Fed.    Rep.    468    (1900). 

4  Bosworth  V.  St.  Louis,  etc.  Assoc, 
174  U.  S.  182  (1899). 

5  Mercantile  Trust  Co.  v.  Baltimore 
&  O.  R.  R..  89  Fed.  Rep.  606  (1898). 
A  first  mortgagee  may  file  a  bill  to 
foreclose,  and,  with  the  court's  con- 
sent, join  as  a  party  defendant  a  re- 
ceiver already  appointed  by  the  court 
in  another  foreclosure  suit.  Ameri- 
can Surety  Co.  v.  Worcester,  etc.  Co., 
90  Fed.  Rep.  773  (1898).  The  act  of 
congress  permitting  suits  against  fed- 
eral receivers,  without  the  consent  of 
a  court,  in  certain  cases,  does  not  au- 
thorize the  filing  of  an  independent 
bill  of  foreclosure  against  the  re- 
ceiver on  the  property  in  the  receiv- 
er's custody,  even  though  the  fore- 
closure suit  is  brought  in  the  federal 
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Whero  a  firm  has  plctlgcJ  stock  and  afterwards  passes  into  the 
hands  of  a  receiver,  an  action  subsequently  comuioncc<J  by  the  pledgee 
to  foreclose  his  lien  must  make  the  receiver  a  party  defendant.^  A 
trust  company  as  pledgee  of  second-mortgage  bonds  may  sell  them  on 
notice,  even  though  it  is  the  trustee  of  the  first  mortgage,  and  even 
though  a  receiver  is  in  charge.-  The  interest  a  corpf>rato  creditor 
has  in  the  assets,  after  a  receiver  has  been  appointed  and  before  a  de- 
cree of  distribution,  cannot  be  reached  by  one  of  his  creditors  by  peti- 
tion of  intervention.^ 

A  person  holding  an  underlying  lien  on  real  estate  cannot  sell  such 
real  estate  where  it  is  in  tlie  hands  of  a  receiver,  unless  the  cx>urt 
authorizes  such  sale."*  Where  an  ice  company  purchases,  without 
power  so  to  do,  beer  from  a  bre\ving  company,  and  even  though  it 
passes  into  a  receiver's  hands,  the  latter  may  file  a  petition  asking  in 
the  alternative  to  bo  allowed  the  price,  or,  if  the  contract  is  dis- 
aflSnned,  tlie  value  thereof.^  Interference  ^Wth  assets  belonging  to  the 
receiver  may  be  remedied  by  petition  instead  of  by  an  independent 
bill,  even  though  such  assets  have  never  been  in  the  possession  of  the 
receiver.^  TThere  the  possession  of  the  receiver  is  i'Oterfered  with, 
he  need  not  file  a  bill  in  equity,  but  may  obtain  an  injunction  by  a 
petition  in  the  suit  already  pending.'^  A  receiver  of  a  railroad  may, 
by  petition  in  the  suit  in  which  he  was  appointed,  enjoin  another 
railroad  from  using  without  autliority  the  tracks  in  his  possession, 
even  though  such  other  railroad  is  not  a  party  to  the  suit.^     The  city 

court.    Minot  r.  Mastin,  95  Fed.  Rep.  N.   C.   596    (1898).     A  person   claim- 

734  (1899).    Where  a  federal  receiver  ing  the  right   under  a  verbal   agree- 

is  in  charge  of  property,  a  mortgagee  ment  of  the  president,  to  gather  tui^ 

cannot  file  a  bill  for  foreclosure  even  pentine    from     pine     trees    on     land 

in  the  federal  court,  but  must  inter-  which  has  passed  into  the  hands  of  a 

vene.     American  L.  &.  T.  Co.  v.  Cen-  receiver,  cannot   exercise   such    right 

tral  V.  R.  R.,  84  Fed.  Rep.  917  (1898).  unless  the  court  allows  it.    McKinnon- 

See  also  §§  839,  845,  supra.  Young  Co.  v.  Stockton,  44  S.  Rep.  237 

1  Denny  v.  Cole,  22  Wash.  372  (Fla.  1907).  A  stockholder  has  no 
(1900).  standing  for  interfering  in  the  settle- 

2  Guaranty  Trust  Co.  v.  Galveston  ment  of  the  affairs  of  an  insolvent 
City  R.  R.,  87  Fed.  Rep.  813  (1898).  corporation  after  a  receiver  has  been 
Even  though  bankruptcy  proceedings  api>ointed.  Wenar  r.  Schwartz,  Ltd., 
are  instituted  against  the  pledgor,  yet  44  S.  Rep.  902  (La.  1907). 

the  bankruptcy  court  has  no  power  to  5  Tennessee  Ice  Co.  v.  Raine,  64  S. 

enjoin   the   pledgee   from  selling   the  W.  Rep.  29   (Tenn.  1901). 

pledge  in  accordance  with  the  terms  c  Bibber-White  Co.  r.  White  River, 

of  the  pledge  itself.     In  re  Browne,  etc.  Co.,  107  Fed.  Rep.  176  (1901). 

104   Fed.  Rep.  702    (1900).  7  Virginia,   etc.  Co.   r.  Bristol   Land 

sWilliston    Seminary  r.   Easthamp-  Co.,  88  Fed.  Rep.  134  (1898). 

ton,  etc.  Co.,  186  Mass.  484  (1904).  »  Lake  Shore,  etc.  Ry.  v.  Felton.  103 

4  Pelletier  v.  Greenville,  etc.  Co.,  123  Fed.  Rep.  227  (1900). 
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council  of  Kansas  City  may  regulate  the  speed  in  that  city  of  trains 
running  from  that  city  into  Kansas,  even  though  a  federal  receiver 
is  in  charge  of  the  railroad.^  A  state  court  cannot  enjoin  a  federal 
receiver  of  a  telephone  company  from  charging  higher  rates  than  is 
permitted  by  a  city  ordinance.^ 

It  is  contempt  of  court  for  a  creditor  of  the  receiver  to  levy  an  at- 
tachment, execution,  or  garnishment  on  property  of  the  receiver  after 
he  has   been  appointed.^      Where,   however,    a  receiver  refuses   to 


1  Erb  V.  Morasch,  177  U.  S.  584 
(1900). 

2  Rogers  v.  Chippewa,  etc.,  97  N.  W. 
Rep.  154  (Mich.  1903).  See  §839, 
supra. 

3  A  receiver  cannot  be  garnished  ex- 
cept by  consent  of  the  court.  Citi- 
zens', etc.  Bank  r.  Bay  Circuit  Judge, 
110  Mich.  G33  (1896).  Cf.  note  5,  p. 
3087,  swpra.  An  execution  on  a  judg- 
ment obtained  after  receivers  are  ap- 
pointed cannot  legally  be  levied  on 
property  in  the  receiver's  possession. 
Chalmers  r.  Littlefield,  69  Atl.  Rep. 
100  (Me.  1907).  As  to  an  attachment 
or  garnishment  by  a  non-resident  to 
reach  moneys  due  from  a  receiver  to 
third  persons,  debtors  of  the  attaching 
party,  see  Central  Trust  Co.  v.  Chatta- 
nooga, etc.  R.  R.,  68  Fed.  Rep.  685 
(1895).  A  judgment  creditor  cannot 
obtain  a  preference  by  levying  on  the 
property  after  the  court  by  insolvency 
proceedings  has  restrained  the  cor- 
poration from  doing  further  business, 
even  though  no  receiver  has  been 
appointed.  Squier  v.  Princeton,  etc. 
Co.,  64  Atl.  Rep.  474  (N.  J.  1906). 
Garnishee  proceedings  instituted  after 
the  receiver  is  appointed  are  a  con- 
tempt of  court,  even  though  the  re- 
ceiver has  not  taken  possession  of  the 
money  garnisheed  or  demanded  or 
sued  for  it.  Richards  v.  People,  81  111. 
551  (1876).  Although  a  judgment 
creditor  has  levied  on  property  in 
the  receiver's  hands,  yet  the  court, 
upon  his  purging  himself  of  contempt, 
will  allow  him  to  intervene  in  the 
foreclosure  suit  and  attack  the  bonds. 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc. 
R.   R.,   43    Fed.   Rep.   223    (1890).     A 


receiver's  right  to  property  cannot  be 
interfered  with  by  attachments,  etc., 
after  he  has  qualified.  Re  Christian, 
etc.  Co.,  128  N.  Y.  550  (1891).  Judg- 
ment creditors  will  not  be  allowed  to 
sell  property  in  the  hands  of  receivers. 
Mercantile  Trust  Co.  v.  Baltimore,  etc, 
R.  R.,  79  Fed.  Rep.  389  (1897);  Gard- 
ner V.  Caldwell,  16  Mont.  221  (1895). 
A  vessel  being  used  by  a  receiver  may 
be  libeled  in  rein.  The  Willamette 
Valley,  66  Fed.  Rep.  565  (1895).  The 
court  will  not  in  all  cases  enjoin  a 
libel  on  boats  in  the  possesion  of 
receivers.  Paxson  v.  Cunningham,  63 
Fed.  Rep.  132  (1894).  Where  it  has 
been  decided  that  a  street  railway's 
use  of  the  streets  is  unauthorized,  the 
mortgagee,  being  a  party  to  such  suit, 
cannot,  by  having  a  receiver  ap- 
pointed, prevent  the  city  from  insist- 
ing on  the  removal  of  the  tracks. 
Louisville  Trust  Co.  r.  Cincinnati,  etc. 
Ry.,  78  Fed.  Rep.  307  (1897).  An 
attachment  after  the  appointment  of 
a  receiver,  but  before  the  receiver 
takes  possession,  has  no  preference. 
Mosher  v.  Order  of  Iron  Hall,  88  Hun, 
394  (1895).  Where  a  receiver  of  an 
insolvent  corporation  has  been  ap- 
pointed at  the  instance  of  an  unse- 
cured creditor,  a  creditor  secured  by 
certain  mortgages  as  a  pledge  may, 
upon  application  to  the  court,  compel 
the  receiver  to  deliver  up  such  mort- 
gages. Risk  V.  Kansas  Trust,  etc.  Co., 
58  Fed.  Rep.  45  (1893).  Where  a 
creditor  obtains  judgment  against  the 
corporation  on  December  9th,  and  at 
once  issues  execution,  and  on  Decem- 
ber 31st,  in  another  action,  a  receiver 
is  appointed,  and  at  once  takes  pos- 
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accept  merchandise  •wliieli  tlio  insolvent  company  ordered,  the  vend(jr 

session,   and    the   first   creditor    gar-  appointed  is  in  contempt  of  court  and 

nishees  a  debtor  of  the  company  on  will  be  set  aside.    Campau  v.  Detroit, 

January  18th,  the  receiver  takes  title  etc.   Club,   90  N.  W.   Rep.   49    (Mich, 

in  preference  to  the  garnishee  process,  1902).    An  attachment  of  partnership 

even  though  he  did  not  file  his  bond  property  is  not  good  as  against  a  re- 

until  some  forty  days  later.    Maynard  ceiver's    title    where    the   attachment 

V.  Bond,  67  Mo.  315    (1878).    After  a  was  levied  after  the  appointment  of 

judge  has  signed  an  order  to  show  the  receiver,  but  before  he  filed  his 

cause  why  a  receiver  should  not  be  bond.     Steele  v.   Sturges,  5   Abb.  Pr. 

appointed,   an   attachment  cannot  be  442  (1857).     So  also  where  process  of 

levied  so  as  to  have  precedence  over  execution  is  levied  after  the  order  to 

the  receivership.     Worden  v.  Pruter,  ascertain  a  fit  receiver,  but  before  his 

88  S.  W.  Rep.  434   (Tex.  1905).  appointment.       Rutter    v.     Tallis,     5 

A  receiver  takes  the  property  sub-  Sandf.  610   (1852).     The  right  of  the 

ject  to  the  payment  of  all  valid  prior  receiver    to    take    possession    accrues 

liens,    including    attachments.    Smith  when  he  files  his  bond.  Noyes  v.  Rich, 

r.  Sioux,  etc.  Co.,  109  Iowa,  51  (1899).  52  Me.   115    (1862).     The  decision  in 

Even  though  an  application  for  a  re-  the    old    case    of    Farmers'    Bank    i?. 

ceiver  is  pending,  the  corporation  may  Beaston,  7  Gill  &  J.  (Md.)  421  (1836), 

transfer  its  property  or  its  creditors  to  the  effect  that  a  garnishee  process 

may  attach  the  same,  and  even  though  subsequent   to   the    appointment    and 

this  is  done  in  violation  of  an  injunc-  giving  of  bonds  of  a  receiver  is  good 

tion,  yet  if  by  agreement  between  the  as  against  the  receivership,  where  the 

parties  applying  for  the  receiver  and  receiver    has   not    actually    taken    in 

the   attaching   creditors   such   attach-  charge  the  funds  so  garnisheed,  is  not 

ments  are  given  priority  and  the  court  the  law.    It  has  been  held  in  England 

approves  the   same,  such  preferences  that  the  receiver  of  the  assets  of  aa 

are  legal.    Smith  v.  Sioux,  etc.  Co.,  109  individual   does   not   take   title   until 

Iowa,  51  (1839).    Where  a  receiver  is  he  gives  the  required  security,  and  an 

in  charge,  and  without  consent  of  the  execution    levied    after    his    appoint- 

court  a  suit   is   brought  against   the  ment,  but  before  he  gives  security,  is 

company,  and  a  creditor  of  the  corpo-  not  a  contempt  of  court.    Edwards  i\ 

ration  is  garnished,  a  judgment  can-  Edwards,  L.  R.  2  Ch.  D.  291    (1876). 

not  be  enforced  against  the  garnishee,  After  the  receiver  takes  possession,  a 

Inasmuch  as  it  is  an  illegal  interfer-  judgment  creditor  who  levied  on  the 

ence  with  the  assets  belonging  to  the  real    estate   before   the   receiver    was 

receiver,  and  a  question  of  whether  appointed  can  foreclose  his  lien  only 

the  receiver  was  appointed  by  collu-  through  the  court  that  appointed  the 

Bion  will  not  be  considered  in  such  a  receiver.     Wiswall    v.     Sampson,     14 

proceeding.  Missouri,  etc.  Ry.  v.  Love,  How.    52    (1852).     Even   though   the 

61   Kan.    433    (1900).     In   Phelan   r.  receiver  declines  to  accept  the   posi- 

Ganebin,  5  Colo.  14   (1879),  the  court  tion,  an  execution  cannot  legally  be 

sustained  a  garnishee  process  served  levied   on   the   property.     Skinner    r. 

upon    a   receiver    appointed    by    the  Maxwell,   68   N.    C.   400    (1873).     In 

courts  of  another  state  over  a  railway  Russell  v.   East  Anglian,  etc.   Ry.,  3 

partly  within  the  state.     After  caus-  Macn.  &  G.  104   (1850),  on  a  motion 

ing    a    receiver    to    be    appointed    a  to  commit  the  sheriff  for  levying   a 

)|udgment  creditor  cannot  issue  execu-  fi.  fa.  on  property  In  the  hands  of  the 

tion.    Fox  V.  Union,  etc.  Co.,  37  N.  Y.  court's  receiver,  the  court,  uiwn   the 

Misc.  Rep.  308   (1902).     An  execution  sheriff    submitting,    ordered    him    to 

Bale  made  after  a  receiver  has  been  give  up  his  possession  of  the  property 
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may  sell  it  for  the  receiver's  account  without  the  consent  of  the 
court,  and  may  recover  from  the  receiver  any  deficiency.^ 

Where  a  receiver  appointed  by  a  federal  court  is  in  possession  of  the 
property,  even  a  tax  collector  cannot  levy  upon  the  property  under 
state  process.  The  tax  collector  must  apply  to  the  federal  court.^ 
A  receiver  of  an  insolvent  bank  is  not  liable  for  taxes  assessed  on  its 
capital  stock  before  insolvency.^ 

Aside  from  the  rules  given  above,  a  suit  or  proceeding  against  a 
receiver  is  carried  on  very  much  the  same  as  any  other  suit.^ 


and  pay  the  costs.  Although  the  court 
does  not  order  the  sheriff  to  withdraw 
a  levy,  and  answer  for  contempt  for 
levying  on  property  in  the  hands  of 
a  receiver,  yet  this  does  not  validate 
the  levy  and  enable  it  to  come  in 
ahead  of  the  mortgages.  The  posses- 
sion of  the  receiver  is  the  possession 
of  the  mortgagee.  Coe  v.  Columbus, 
etc.  R.  R.,  10  Ohio  St.  372,  403  (1859). 
The  court  will  set  aside  a  levy  of 
execution  on  property  in  the  hands  of 
a  receiver.  If  the  judgment  creditor 
believes  that  the  property  levied  on 
was  not  subject  to  the  mortgage,  he 
must  apply  to  the  court  to  discharge 
the  property  from  the  receivership  be- 
fore he  makes  his  levy.  Robinson  v. 
Atlantic,  etc.  R.  R.,  66  Pa.  St.  160 
(1870).  If  a  person  claims  personally 
as  mortgagee,  but  a  receiver  is  in  pos- 
session, the  former's  remedy  is  a  suit 
for  possession  and  not  in  trover.  The 
receiver  is  not  a  trespasser  in  such 
a  case.  Morrill  v.  Noyes,  56  Me.  458 
(1863).    If  a  judgment  creditor  levies 


to  possession  of  the  company's  prop- 
erty only.  Hills  v.  Parker,  111  Mass. 
508  (1873).  Even  though  a  creditor 
acquires  a  lien  before  the  appoint- 
ment of  a  receiver,  yet  the  court  may 
refuse  to  allow  him  to  sell.  See  §  866, 
supra.  As  to  a  sale  by  a  pledgee 
from  the  corporation,  see  §  763,  supra. 

1  Moore  v.  Potter,  155  N.  Y.  481 
(1898),  rev'g  87  Hun,  334.  See  also 
Fidelity,  etc.  Co.  v.  Roanoke,  etc.  Co., 
81  Fed.  Rep.  439  (1896);  Dudley  v. 
Gould,  6  Hun,  97  (1875). 

2  See  §  860,  supra. 

3  See  §  860,  supra. 

4  The  court  does  not  favor  an  order 
that  the  receiver  pay  over  money  to 
claimants,  the  decision  being  based  on 
affidavits.  A  common-law  trial  is  safer 
and  better  to  preserve  the  interests  of 
all  parties.  Re  North  River  Bank,  60 
Hun,  91  (1891).  A  receiver,  when 
sued  at  law  for  damages,  may  set  up 
the  statute  of  limitations  as  a  bar. 
Bartlett  v.  Keim,  50  N.  J.  L.  260 
(1888).     Money   collected    by   an    in- 


process  on  the  profits  of  docks  which    solvent  bank  for  another  bank  cannot 


are  in  the  hands  of  a  receiver  without 
first  obtaining  leave  from  the  court, 
the  court  will  enjoin  him.  Ames  v. 
Birkenhead  Docks,  20  Beav.  332 
(1885).  An  execution  levied  after 
the  receiver  takes  possession  gives  no 
prior  lien.  Coe  v.  Knox,  etc.  Bank, 
10  Ohio  St.  412  (1859).  The  owner  of 
an  engine  which  a  company  was 
using,  and  which  the  receiver  of  the 
company  has  taken  possession  of,  may 
replevy  the  same  without  asking  the 
permission  of  the  court.  The  receiver 
is  a  mere  trespasser.    He  was  entitled 


be  recovered  as  a  trust  fund  from  the 
receiver,  unless  its  identity  is  traced 
into  his  hands.  Frank  v.  Bingham, 
58  Hun,  580  (1890).  The  receiver 
will  be  ordered  to  pay  out  of  the  fund 
costs  awarded  against  him  in  a  suit. 
People  V.  John,  etc.  Co.,  42  Hun,  484 
(1886);  People  r.  Remington,  45  Hun, 
347  (1887).  Costs  to  an  unsuccessful 
claimant  will  not  be  allowed  out  of  the 
funds  in  the  receiver's  hands.  People 
V.  Security,  etc.  Co.,  23  Hun,  597 
(1881).  Where  rental  is  claimed  from 
a   receiver,  the  court  may   order  the 
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TliG  court  will  punish  for  contempt  of  court  all  "strikers"  who  by 
force  prevent  other  men  from  working  for  the  receiver.* 

§  871.  Levy  of  execution,  attachment,  and  garnishee  process  in 
another  state  after  a  receivership  has  been  ordered  in  one  state — 
Status  of  a  corporation  during  a  receivership.- — It  is  a  settled  rule 
that  each  state  will  favor  its  own  litigants  who  are  creditors  of  a 
corporation  as  against  a  receiver  of  that  corporation  appointed  in 
another  state.  Hence  an  attachment,  execution,  or  garnishee  process 
levied  in  the  state  on  assets  in  the  state  belonging  to  a  foreign  corpora- 
tion will  take  precedence  over  the  title  of  a  receiver  appointed  prior 
thereto  in  another  state.^ 


question  to  be  determined  by  action 
rather  than  by  motion.  Woodruff  v. 
Erie  Ry.,  93  N.  Y.  609  (1883).  A 
state  statute  to  the  effect  that,  in  an 
action  by  an  employee  against  a  rail- 
road for  damages,  the  railroad  shall 
not  set  up  the  defense  of  negligence 
of  a  co-employee,  applies  to  receivers 
appointed  by  the  federal  court.  Peirce 
V.  Van  Dusen,  78  Fed.  Rep.  693  (1897). 
A  statute  raising  a  presumption  of 
negligence  where  a  person  is  injured 
by  a  railroad  does  not  apply  to  a  rail- 
road in  the  hands  of  a  receiver.  Rob- 
inson V.  Huidekoper,  98  Ga.  S06 
(1896).  A  suit  against  a  railroad  re- 
ceiver to  recover  a  simple-contract 
debt  owing  by  the  receiver  is  not  sus- 
tainable in  equity.  Nash  v.  Ingalls, 
79  Fed.  Rep.  510    (1897). 

1  See  §  904,  infra. 

2  A  non-resident  may  attach  real  es- 
tate in  a  state  other  than  that  in 
which  a  receiver  has  been  appointed. 
Schindelholz  v.  Cullum,  55  Fed.  Rep. 
885  (1893).  On  this  subject,  see 
Barnett  v.  Kinney,  147  U.  S.  476 
(1893),  which  holds  that  Green  v.  Van 
Buskirk,  7  Wall.  139  (1868);  s.  c, 
5  Wall.  307,  is  to  be  confined  to  the 
facts  involved  therein.  A  citizen  of 
Wisconsin  may  attach  in  New  York 
property  of  a  Wisconsin  corporation, 
where  the  property  has  passed  into 
the  hands  of  an  assignee  for  the  ben- 
efit of  creditors,  and  where  such  as- 
signment was  under  a  statute.  A  dif- 
ferent rule,  it  seems,  will  apply  where 


the  assignment  is  the  ordinary  as- 
signment for  the  benefit  of  creditors, 
the  distinction  being  between  a  volun- 
tary assignment  and  an  involuntary 
assignment,  the  latter  being  statutory 
and  the  former  a  common-law  pro- 
ceeding. Barth  v.  Backus,  140  N.  Y. 
230  (1893).  Even  though  a  New  York 
court  appoints  a  receiver  of  a  corpo- 
ration and  enjoins  persons  within  the 
State  of  New  York  from  bringing 
suits  against  it,  this  does  not  prevent 
a  Pennsylvania  bank  from  instituting 
suit  against  the  corporation  in  any 
other  state  and  levying  upon  the  prop- 
erty in  such  other  state.  Union  Na- 
tional Bank  v.  Leary,  95  N.  Y.  App. 
Div.  381  (1904).  A  debt  due  from  a 
Massachusetts  limited  partnership  to 
a  Massachusetts  corporation  cannot  be 
attached  in  New  York  after  a  receiver 
of  the  corporation  has  been  appointed 
in  Massachusetts.  National,  etc.  Bank 
r.  Sampson,  85  N.  Y.  App.  Div.  320 
(1903).  Attachment  or  garnishment 
by  a  resident  creditor  of  a  foreign 
corporation  on  its  proi)erty  in  the 
state  takes  precedence  over  a  foreign 
receiver  who  does  not  obtain  posses- 
sion of  the  property  before  process  is 
issued.  Choctaw,  etc.  Co.  r.  Williams, 
etc.  Co.,  87  S.  W.  Rep.  632  (Ark. 
1905).  In  Commercial  Nat  Bank  v. 
Motherwell,  etc.  Co.,  95  Tenn.  172 
(1895).  it  was  held  that,  althouRh  an 
Ohio  receiver  of  an  Ohio  cori)oration 
had  been  apix)inted.  yet  that  a  resi- 
dent of  Ohio  might  thereafter  attach 
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The  supreme  court  of  tlie  United  States  lias  held  that  a  statutory 
assignment  by  a  Minnesota  corporation  to  another  Minnesota  corpora- 
corporate  property  in  Tennessee  (re-  York  of  property  of  a  New  Jersey  cor- 
viewing  the  cases).  The  appointment  poration  after  a  receiver  had  been  ap- 
of  a  receiver  of  a  foreign  corporation  pointed  in  New  Jersey,  but  before  a 
by  the  United  States  court  in  Penn-  receiver  was  appointed  in  New  Yorlv, 
sylvania  does  not  prevent  an  attach-  is  good  as  regards  property  attached, 
ment  being  levied  on  the  corporate  but  no  further.  Woerishoffer  v.  North 
assets  in  New  Yorlv,  and  such  attach-  River  Const.  Co.,  99  N.  Y.  398  (1885); 
ment  takes  precedence  over  the  rights  Dunlop  v.  Patterson,  etc.  Ins.  Co.,  12 
of  a  receiver  appointed  subsequently  Hun,  627  (1878);  affirmed,  74  N.  Y. 
in  the  New  York  circuit.     Cole  v.  Oil  145. 

Well  Supply  Co.,  57  Fed.  Rep.  534  A  citizen  of  New  York  who  is  a 
(1893).  A  debt  due  from  a  citizen  creditor  of  a  Connecticut  corporation 
of  Massachusetts  to  a  New  York  cor-  may  attach  property  of  such  corpora- 
poration  on  overdue  promissory  notes  tion  in  Maryland,  even  though  a  re- 
may  be  attached  in  Massachusetts  by  ceiver  of  the  corporation  was  ap- 
a  Massachusetts  creditor  of  the  cor-  pointed  in  Connecticut  several  months 
poration,  and  this  attachment  comes  prior  to  the  attachment,  and  such 
in  ahead  of  the  rights  of  a  New  York  attachment  is  not  affected  by  the  fact 
receiver  of  the  corporation,  even  that  such  creditor  filed  his  claim  in 
though  the  receiver  was  appointed  the  receivership  proceedings  in  Con- 
before  the  attachment  was  made.  If  necticut.  Linville  v.  Hadden,  88  Md. 
the  corporation  had  been  dissolved,  594  (1898).  Bondholders  of  an  Eng- 
the  attachment  suit  would  of  course  lish  corporation  having  a  lien  on  a 
have  failed.  Taylor  v.  Columbian  Ins.  debt  due  from  a  French  firm  cannot 
Co.,  96  Mass.  353  (1867).  The  priority  object  because  general  creditors,  after 
of  a  suit  in  New  York  by  the  receiver  the  appointment  of  a  receiver  in  Eng- 
on  these  notes  does  not  change  the  land,  obtain  a  lien  in  France  on  such 
above  rule.  Taylor  v.  Columbian  Ins.  claim.  Re  Maudslay,  etc.  Limited, 
Co.,  96  Mass.  353  (1867).  The  sequel  [1900]  1  Ch.  602.  An  assignment  for 
of  this  decision  is  found  in  Osgood  v.  the  benefit  of  creditors  of  a  non-resi- 
Maguire,  61  N.  Y.  524  (1875),  where  dent  corporation  is  good  as  against 
the  unfortunate  payor  of  the  above-  non-residents  when  made  in  accord- 
mentioned  notes  was  obliged  to  pay  ance  with  the  law  where  the  corpo-ra- 
them  over  again,  because  the  New  tion  exists.  Parks  Bros.  &  Co.  v. 
York  courts  declared  the  Massachu-  Branch  &  Co.,  55  S.  W.  Rep.  305 
setts  decision  to  be  contrary  to  law.  (Tenn.  1900).  Attachment  does  not 
In  Connecticut  it  is  held  that  a  Mas-  lie  against  a  foreign  corporation  after 
sachusetts  assignee  appointed  by  the  a  receiver  of  it  has  been  appointed  in 
court  has  no  rights  as  against  attach-  the  state  where  it  exists.  Thomas  v. 
ments  of  the  assignor's  property  in  Merchants' Bank,  9  Paige,  216  (1841). 
Connecticut.  Upton  v.  Hubbard,  28  A  citizen  of  the  Republic  of  Mexico 
Conn.  274  (1859).  An  Ohio  receiver  may  bring  suit  in  Texas  against  an 
of  an  Ohio  bank  has  no  precedence  Illinois  corporation  for  breach  of  con- 
over  attachments  levied  in  New  York  tract,  even  though  the  corporate  prop- 
on  funds  of  the  bank  in  New  York,  erty  is  in  the  hands  of  a  receiver 
although  the  attachments  were  subse-  appointed  in  Mexico.  American,  etc. 
quent  in  time  to  the  appointment  of  Works  v.  De  Aguayo,  53  S.  W.  Rep. 
the  receiver.  Willitts  1).  Waite,  25  N.  350  (Tex.  1899).  Where  a  foreign 
Y  577  (1862).    An  attachment  in  New  receiver  does  not  take  possessicu  of 
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tion  does  not  prevent  a  sntscqnent  attachment  in  Massachusetts  by  a 
citizen  of  New  York,  who  is  a  creditor  of  tlic  insolvent  Minnesota 


property  in  the  state  until  after  a 
resident  creditor  has  levied  attach- 
ment thereon,  the  attachment  has 
precedence.  Gray  v.  Covert,  58  N.  E. 
Rep.  731  (Ind.  1900).  Even  after  a 
New  York  receiver  has  been  appointed 
of  a  New  York  corporation,  a  citizen 
of  North  Carolina  who  is  a  creditor  of 
such  corporation  may  attach  land 
owned  by  the  corporation  in  North 
Carolina.  Kruger  v.  Bank  of  Com- 
merce, 123  N.  C.  16  (1898).  Citizens 
of  South  Carolina  will  not  be  allowed 
to  take  all  the  assets  in  South  Caro- 
lina of  a  North  Carolina  insolvent 
corporation,  where  a  receiver  in  North 
Carolina  will  distribute  the  funds 
ratably  among  the  creditors.  Wilson 
V.  Keels,  54  S.  C.  545  (1899).  Even 
though  an  Idaho  corporation,  which 
has  pledged  securities  in  New  York, 
passes  into  the  hands  of  a  receiver 
appointed  by  a  court  in  Idaho,  yet, 
after  such  receivership,  a  citizen  of 
that  state  may  assign  his  claim 
against  the  insolvent  corporation  to  a 
citizen  of  New  York,  and  the  latter 
may  attach  the  equity  of  redemption 
in  such  pledge.  Thum  v.  Pingree,  21 
Utah,  348   (1900). 

In  Louisiana  it  is  held  that  where 
a  receiver  of  a  Tennessee  bank  is  ap- 
pointed in  Tennessee,  and  a  part  of 
the  assets  are  illegally  taken  from 
Tennessee  into  Louisiana,  the  courts 
of  the  latter  will,  on  an  intervention 
by  the  Tennessee  receiver,  restore  the 
property  to  him,  even  as  against  an 
attachment  in  Louisiana.  Paradise  r. 
Farmers',  etc.  Bank,  5  La.  Ann.  710 
(1850).  An  attachment  in  Maine 
against  the  property  of  a  New  York 
corporation  is  not  displaced  by  the 
subsequent  appointment  in  New  York 
of  a  receiver  of  the  corporation.  Hunt 
V.  Columbian  Ins.  Co.,  55  Me.  290 
(1867).  Where  a  receiver  took  posses- 
sion of  a  barge  in  Missouri,  wherein 
tie   was    appointed,    and    caused    the 


barge  to  continue  business,  and  the 
barge  goes  into  the  state  of  Illinois,  It 
cannot  there  be  attached,  even  for  a 
corporate  debt  due  to  a  citizen  of 
Illinois.  The  court  said  that  the  re- 
ceiver was  rightfully  in  posseseloo, 
and  such  a  case  does  not  come  under 
the  rule  that  "a  foreign  receiver 
should  not  be  permitted,  as  against 
the  claims  of  creditors  resident  In 
another  state,  to  remove  from  such 
state  the  assets  of  the  debtor,  it  being 
the  policy  of  every  government  to 
retain  in  its  own  hands  the  property 
of  a  debtor  until  all  domestic  claims 
against  it  have  been  satisfied."  Chi- 
cago, etc.  Ry.  V.  Keokuk,  etc.  Co.,  108 
III.  317  (1884).  A  receiver  appointed 
in  New  Jersey  over  a  New  Jersey 
corporation  may  send  property  into 
Connecticut  to  build  a  bridge,  and 
that  property  cannot  be  attached  for 
a  debt  of  the  company.  Pond  v.  Cooke, 
45  Conn.  126  (1877).  A  debenture 
issued  in  Australia  by  a  company  or- 
ganized in  Australia,  creating  a  lien 
on  the  unpaid  subscriptions,  including 
subscriptions  in  Scotland,  does  not 
have  priority  over  an  attachment 
levied  in  Scotland  by  Scotch  creditors 
of  the  company  before  a  receiver  has 
been  appointed  at  the  instance  of  the 
debenture-holders.  Re  Queensland, 
etc.  Co.,  [1891]  1  Ch.  536  (1891); 
affirmed,  [1892]  1  Ch.  219.  Where  a 
receiver  is  appointed  in  England  over 
property  belonging  to  a  French  cor- 
poration, and  four  days  afterwards  a 
receiver  is  appointed  in  France  in 
liquidation  proceedings,  the  parties 
obtaining  the  appointment  of  the  re- 
ceiver in  England  are  entitled  to  have 
the  property  held  by  such  receiver 
applied  to  their  debt,  even  though  they 
had  subsequently  applied  for  payment 
of  their  debt  in  the  French  receiver- 
ship proceedings  also.  Levasseur  r. 
Mason.  63  L.  T.  Rep.  700  (1890); 
aff'd,  [1891]  2  Q.  B.  73.    For  an  able 
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corporation,  to  reach  assets  of  tlie  latter  in  Massachusetts,  even  though 
the  Xew  York  creditor  had  notice  of  the  assignment,  but  had  not 
proven  his  claim  nor  filed  a  release  therein.^ 

But  there  is  a  certain  danger  connected  with  such  a  proceeding. 
If  the  court  that  appointed  a  receiver  can  reach  the  creditor  who  has 
obtained  such  a  precedence  over  the  receiver,  it  may  compel  such 
creditor  to  release  his  advantage  and  may  commit  him  for  contempt 
of  court,  or  may  enjoin  him  from  obtaining  such  preference.^  More- 
article  (by  H.  R.  Bailey)  and  com-  been  appointed  of  the  defendant,  his 
I)ari9on  of  the  decisions  in  the  various    client,  and  had  then  attached  lands  in 


states  on  the  subject  of  attachment 
of  property  in  a  state  other  than  that 
in  which  an  assignment  in  solvency 
has  been  made,  see  7  Harvard  L.  Rev. 

281. 

1  Security  T.  Co.  v.  Dodd,  Mead  & 
Co.,  173  U.  S.  624  (1899).  In  this 
case  the  court  stated  that  common- 
law  assignments  were  different  and 
would  be  respected,  except  so  far  as 
they  conflicted  with  the  rights  of  local 
creditors  or  with  the  laws  and  policy 
of  a  state. 

2  Where  the  courts  of  Illinois  ap- 
point a  receiver  of  a  copartnership, 
and  a  Connecticut  corporation,  having 
an  office  and  agent  in  Chicago,  causes 
through  such  agent  an  attachment  to 
be  levied  in  the  District  of  Columbia 
on  goods  belonging  to  such  insolvent 
copartnership,  it  is  a  contempt  of  the 
Illinois  courts,  and  the  agent  of  the 
corporation  will  be  committed  for 
contempt.  Sercomb  r.  Catlin,  128  111. 
556  (1889).  Where  a  partnership  in 
Massachusetts  is  about  to  go  into  in- 
solvency, its  creditors,  citizens  of  Mas- 
sachusetts,   will    not    be    allowed    to 


New  York  for  his  fees,  was  ordered 
to  discontinue  his  suit  in  New  York. 
He  did  so.  The  court  appointing  a 
receiver  will  enjoin  residents  of  that 
state  from  instituting  legal  proceed- 
ings in  other  states  to  reach  funds 
which  belong  to  the  receiver.  It  is 
contempt  of  court  for  residents  so  to 
do,  even  though  there  is  no  injunc- 
tion. The  moneys  involved  in  this 
case  were  earnings  made  after  the  re- 
ceiver took  possession.  The  receiver 
was  appointed  in  Vermont.  A  Ver- 
mont coirporation,  a  creditor  of  the 
insolvent  corporation,  attached  funds 
in  Massachusetts.  The  court  granted 
the  petition  of  the  receiver  to  enjoin 
the  parties  from  proceeding  with  the 
attachment  suit.  Vermont,  etc.  R.  R. 
V.  Vermont  Cent.  R.  R.,  46  Vt.  792 
(1873).  After  a  winding  up  has  been 
commenced,  an  Erglish  creditor  will 
not  be  allowed  to  reach  corporate  as- 
sets in  a  foreign  country.  Re  Central 
Sugar  Factories,  [1894]  1  Ch.  369. 

Where  a  citizen  of  Virginia  obtains 
in  the  New  Jersey  courts  the  appoint- 
ment of  a  receiver  of  a  New  Jersey 


levy  an  attachment  in  Pennsylvania  corporation  and  afterwards  attaches 
on  property  there  belonging  to  the  property  of  the  corporation  in  Virgin- 
firm.  After  the  assignee  in  insolvency  ia,  he  may  be  enjoined  from  proceed- 
is  appointed,  the  Massachusetts  court  ing    with    such    attachment.     Chesa 


will  enjoin  the  citizens  of  that  state 
from  continuing  the  Pennsylvania  ac- 
tion. Dehon  v.  Foster,  86  Mass.  545 
(1862).  In  Chafee  v.  Quidnick  Co.,  13 
R.  I.  442   (1881),  an  attorney  of  New 


peake,  etc.  Ry.  v.  Swayze,  60  N.  J.  Eq. 
417  (1900).  A  Pennsylvania  creditor 
of  a  Connecticut  corporation  may  at- 
tach property  of  the  latter  in  New 
York,  and,  after  realizing  what  he  can 


York,  who  had  appeared  in  this  case  therefrom,  may  file  his  claim  as  a 
in  Rhode  Island  and  taken  part  general  creditor  in  dissolution  pro- 
therein  and  knew  that  a  receiver  had    ceedings  of   the  corporation  in  Con- 
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over,  the  courts  of  one  state  do  not  favor  attaclnnonts  in  that  state  by 
a  resident  of  another  state  as  against  a  receiver  ai)i)ointed  in  the 
latter  state.^     Where  an  Illinois  receiver  has  been  appointed  of  an 

necticut;  but  if  such  an  attachment  ment  or  garnishee  process.  The  re- 
was  taken  out  after  tlie  Pennsylvania  ceiver  takes  title.  BaRby  r.  Atlantic, 
creditor  knew  that  a  receiver  had  etc.  R.  R.,  86  Pa.  St.  291  (1878)! 
been  appointed  in  Connecticut  and  Where  a  receiver  in  New  York  is  ap- 
had  taken  title,  the  Pennsylvania  pointed  over  a  New  York  corporation, 
creditor  will  be  compelled  to  pay  to  and  the  creditors  are  enjoined  from 
the  receiver  the  actual  value  of  the  prosecuting  the  suits  against  the  corn- 
property    so    taken    before    being    al-  pany,  a  resident  of  New  York  cannot. 


lowed  to  participate  in  the  distribu- 
tion in  Connecticut.  Ward  r.  Con- 
necticut, etc.  Co.,  71  Conn.  345  (1899). 
Under    the    Vermont    statutes,    which 


by  starting  a  suit  in  Wisconsin 
against  the  corporation  and  garni.sh- 
ing  a  resident  of  Wisconsin,  obtain  a 
preference  in   the  assets.     Gilman    r. 


prohibit  preferences  acquired  within  a  Ketcham,  84  Wis.  60  (1893).    In  New 

specified  time  before  an  adjudication  York,     by    statute,     a    non-resident's 

of    insolvency,    a    bank    in    Vermont,  right    to   bring   an    action    against   a 

which    on    November    first    attaches  foreign    cca-i)oration    is    very    limited, 

stock     in    New    Mexico    which    was  See  Code  Civ.  Pro.,  §  1780.    Where  a 

owned  by  an  insolvent  person  in  Ver-  Pennsylvania  corporation   has  passed 

mont,  is  not  entitled  to  the  preference  into  a  Pennsylvania  receiver's  hands, 

obtained   thereby,   where   a  creditor's  and   he   has   sold   certain   articles   to 

petition  against  tlie  insolvent  was  filed  parties    in   New   Jersey,   a  Massachu- 

in      Vermont      October      28th,      even  setts  creditor  of  the  company  cannot 

though   the  bank  sold   its  claim  and  attach   the   proceeds   in   New   Jersey, 

the  attachment  to  a  third  person.  The  Merchants'  Nat.  Bank  r.  Penn.  Steel 


bank  and  its  officers  may  be  held  lia- 
ble to  the  assignees  in  insolvency  for 
the  amount  paid  for  the  stock  at  the 
sale  in  New  Mexico,  the  stock  itself 


Co.,  57  N.  J.  L.  336    (1894). 

Even  though  a  Connecticut  court 
has  appointed  a  receiver  of  a  Con- 
necticut  coriK>ration   under   the   Con- 


having  been  bought  in  for  the  benefit    necticut  s>tatute,   yet  where  the   title 


of  the  assignees.  Hazen  r.  Lyndon- 
ville  Nat.  Bank,  70  Vt.  543  (1898). 
See  also  Thum  v.  Pyke,  66  Pac.  Rep. 
157    (Idaho,  1901). 

1  Cole  V.  Cunningham,  133  U.  S.  107 


does  not  pass  to  such  receiver  a  cred- 
itor may  attach  in  Kentucky  property 
of  the  corporation  in  that  state  and 
obtain  priority  over  the  receiver's 
rights,  notwithstanding  an  assignment 


(1890),  holds  that  where  a  Massachu-  of  the  property  had  been  made  by  the 

setts  firm  is  insolvent,  a  resident  cred-  corporation   in  Connecticut  to  the  re- 

itor  will  be  enjoined  from  obtaining  ceiver.     Zacher   v.   Fidelitj',  etc.   Co., 

a  preference  by  levying  an  attachment  106  Fed.  Rep.  593  (1901).    A  statutory 

in  New  York.    Where  a  bill  in  equity  receiver  appointed   in  Connecticut  of 

is  filed  in  Virginia  on  March  13  for  the  assets  of  a  Connecticut  cori>ora- 

foreclosure  and  a   receiver  of  a  Vir-  tion  does  not  take  title  to  property  in 


ginia  corporation,  and  on  June  6  an 
order  of  appointment  is  made,  and  the 
receiver  files  his  bond  on  June  12, 
and  a  citizen  of  Virginia  on  June  12 
attaches  all  the  defendant's  proi)erty 
in  Pennsylvania,  the  courts  of  the  lat- 


Kentucky  as  against  a  subsequent  at- 
taching creditor  in  Kentucky.  Zacher 
r.  Fidelity  Trust,  etc  Co..  59  S.  W. 
Rep.  493  (Ky.  1900).  Even  though  a 
Connecticut  corporation  which  owns  a 
railroad  in  Kentucky  is  being  wound 


ter  state  will  not  sustain  the  attach-   up.  In  accordance  with  the  statutes  of 
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insolvent  Illinois  corporation,  and  a  Vermont  creditor  of  sucli  corpora- 
tion afterwards  attaches  property  belonging  to  the  latter  in  Massa- 
chusetts, the  Massachusetts  court  will  turn  such  property  over  to  such 
receiver.^  This  same  question  of  interstate  comity  arises  in  regard 
to  the  right  of  a  receiver  in  one  state  to  bring  suits  in  the  courts  of 
another  state.^  As  regards  rolling-stock  the  rule  is  strict  in  pre- 
serving it  from  attachment,  the  object  here  being  to  enable  the  re- 
ceiver to  continue  the  operation  of  the  road.^ 

The  courts  of  a  state  will,  at  the  instance  of  creditors  of  a  foreig-n 
corporation,  appoint  a  receiver  of  the  assets  of  such  corporation  so  far 
as  such  assets  are  within  the  state.'* 

Although  a  stockholder's  bill  for  a  receiver  to  preserve  and  admin- 
ister the  assets  of  an  insolvent  corporation  is  pending,  yet  the  corpora- 
tion may  return  to  a  vendor  of  rails  such  part  of  the  rails  as  have  not 
yet  been  used.  The  principle  of  law  that  the  filing  of  a  bill  gives  the 
court  the  exclusive  right  to  control  the  property  does  not  apply  to 
such  a  case.^  Where  in  a  dissolution  proceeding  an  injunction  has 
been  issued  against  a  corporation  doing  any  further  business  or  dis- 
posing of  its  property,  a  sale  or  mortgage  of  its  property  to  one  of  its 
stockholders  is  illegal  and  will  be  set  aside  by  the  court,  especially 
where  it  is  made  to  a  director  for  an  inadequate  consideration.*^  Where 
a  receiver  has  been  appointed  with  the  usual  injunction,  the  officers 
cannot  appeal  a  case  in  another  state.''  A  corporation  may  at  its  own 
expense  appear  by  counsel  in  litigation  in  which  it  is  a  party,  even 
though  a  receiver  is  in  charge  and  is  conducting  the  litigation.^  A 
stockholder  may  bring  a  suit  in  behalf  of  the  corporation,  where  the 
directors  are  guilty  of  a  fraud,  even  though  a  receiver  of  a  corpora- 
tion has  been  appointed  in  another  state.^      Suit  may  be  brought 

Connecticut,  and  even  though  the  com-  Fed.  Rep.  515  (1895).     See  also  §  852, 

pany   has   assigned    to   the  statutory  supra. 

receiver  in   Connecticut  all  its  prop-  c  Grant  v.  Dowe,  89   Fed.  Rep.   881 

erty,  yet  such  an  assignment  is  not  (1898). 

an  assignment  for  the  benefit  of  cred-  7  American  W.  W.  Co.  v.  Farmers' 

itors,  and  hence  a  creditor  of  the  rail-  L.    &    T.    Co.,    20    Colo.    203     (1894). 

road   may  attach  in  Kentucky  assets  Where  a  receiver  is  appointed  and  the 

in  that  state.     Huntington  v.  Chesa-  officers  enjoined,  they  cannot  lawfully 

peake,    etc.    Ry.,    98    Fed.    Rep.    459  cause  the  coiporation  to  appear  in  a 

(1899).  ^^^^  ^^  another  state.    Rust  v.  United 

1  Witters  V.  Globe  Sav.  Bwik,  171  Water-works  Co.,  70  Fed.  Rep.  129 
Mass.  425  (1898).  (1895). 

2  See  §  868,  infra.  ^  Johnson  v.   Southern,  etc.  Assoc, 

3  See   §§854,   855,  supra,  and  §899,  99  Fed.  Rep.  646   (1899). 

l^jra.  ^  Fitzgerald  v.   Fitzgerald,  etc.  Co., 

4  See  §  865,  supra.  41    Neb.    374    (1894).      A    stockholder 

5  Ilinois    Steel    Co.    v.   Putnam,    C8    may  maintain  a  suit  in  the  state  court 
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against  a  national  bank  although  it  has  passed  Into  tlio  hands  of  a 
receiver.     The  receiver  will  be  bound  by  the  adjudication  and  may 
be  sued  at  law  on  the  lirst  judgment  so  recovered.^     The  appointment 
of  a  receiver  does  not  prevent  the  statute  of  limitations  running  in 
favor  of  the  corporation.-     Although  a  corporation  is  in  a  receiver's 
hands  it  may  incur  expense  with  a  view  to  reorganization.-''     A  cor- 
poration may  continue  business  even  after  a  cr('(litx>r  has  filed  a 
bill  for  the  appointment  of  a  receiver  and  distribution  of  its  assets 
it  being  insolvent,  but  debts  incurred  by  it  after  the  filing  of  such 
bill  are  second  to  debts  existing  at  the  time  such  bill  is  filed.*     The 
appointment  of  a  receiver  does  not  prevent  the  directors  adopting 
resolutions  to  bring  alwut  an  equitable  distribution  of  the  assets  of  the 
company.^    A  corporation  that  has  passed  into  a  receiver's  hands  and 
then  been  taken  out  of  the  receiver's  hands  is  liable  on  a  claim  exist- 
ing before  the  receivership.^    A  receiver's  admission  relative  to  a  fact 
existing  prior  to  his  appointment  and  of  which  he  has  no  personal 
knowledge  is  not  admissible  as  against  the  corporation.^     A  suit  may 
be  brought  against  the  corporation,  although  a  receiver  has  Ix-en  ap- 
pointed.^   Even  though  a  federal  receiver  has  been  appointed,  vet  the 

7  First  Nat.  Bank  r.  Linn.  etc. 
Bank,  30  Oreg.  296  (1897). 

8  A  suit  for  damages  against  the 
corporation  itself  may  be  brought 
without  obtaining  permission  of  the 
court  which  appointed  a  receiver  of 
the  company.     The  damage  was  done 

court  has  no  authority  in  such  suits  to    after  the  receiver  was  appointed,  but 


to  enjoin  directors  from  extending  a 
lease  at  a  reduced  rental  and  from 
releasing  security  for  such  rental, 
where  he  charges  fraud,  even  though 
both  the  lessor  and  lessee  are  in  the 
hands  of  receivers  appointed  by  the 
federal  court.     Moreover   the   federal 


compel  the  lessor  to  execute  such 
lease.  Guaranty  Trust  Co.  r.  North 
Chicago  St.  R.  Co.,  130  i^ed.  Rep.  801 
(1904).      See   also  §§735,   740,  supra. 

1  Denton  v.  Baker,  79  Fed.  Rep.  189 
(1897). 

2  Jackson  v.  Fidelity,  etc.  Co.,  75 
Fed.  Rep.  359  (1896).  As  to  the  stat- 
ute of  limitations  while  a  receiver  is 
in  charge,  see  International,  etc.  R. 
R.  r.  McCulloch,  24  S.  W.  Rep.  1101 
(Tex.  1894). 

3  Linn  r.  Joseph,  etc.  Co.,  59  N.  J. 
L.   28    (1896).    See  112  S.  W.  Rep.  447. 

4  Atlas  Ry.,  etc.  Co.  r.  Lake,  etc. 
Ry.,  134  Fed.  Rep.  503   (1905). 

5  In  re  C.  Moench  &  Sons  Co.,  123 
Fed.  Rep.  965  (1903). 

6  Diamond,  etc.  Co.  r.  San  Antonio, 
etc.  Ry.,  11  Tex.  Civ.  App.  5S7  (1895) 


before  he  filed  his  bond.    Allen  r.  Cen- 
tral  R.   R.,   42   Iowa,   683    (1876).     A 
foreign  corporation  may  be  sued,  al- 
though  it   is   in   the  hands  of   a   re- 
ceiver   in    another    state,    and    such 
receiver   need   not    be   made   a   party 
defendant.    Venner  /•.  Denver,  etc.  Co., 
90    Pac.    Rep.    623     (Col.    1907).     In 
Maine,  after  a  receiver  of  a  bank  has 
been  appointed,  and  he  has  taken  pos- 
session, a  creditor  will  not  be  allowed 
to   sue   the  bank.      Leathers  r.    Ship- 
builders'   Bank,    40    :^Ie.    387    (1855). 
The   appointment  of  a  receiver  of  a 
national   bank   does  not  dissolve   the 
corporation.    A  creditor  may  sue  on  a 
claim  and  join  both  the  bank  and  the 
receiver.    Green  v.  Walklll  Nat.  Bank, 
7  Hun,  63  (1876).     But  as  to  ordering 
such   a  receiver  to   pay  over   money. 


On  this  subject  see  also  §  875,  infra,    see  Ocean  Nat.  Bank  r.  Caxll,  7  Hun, 
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corporation  itself  may  sue  for  unpaid  subscriptions,  especially  where 
such  suit  is  brought  outside  of  the  jurisdiction  wherein  the  receiver 
was  appointed.^  A  railroad  may  institute  condemnation  proceedings 
although  it  is  in  the  hands  of  a  receiver,  and  it  may  authorize  a  con- 
tractor to  do  so  in  its  name.^ 

Even  though  a  receiver  has  been  appointed,  the  corporation  may, 
by  leave  of  the  court,  bring  actions  in  its  own  name  against  any  one, 
except  the  receiver,  to  try  the  legal  title  to  property.^  The  ap- 
pointment of  a  receiver  does  not  stay  a  pending  action  which  had 
been  commenced  by  the  corporation.* 

C.     DUTIES  AND  POWERS  OF  RECEIVERS. 

§  872.  What  a  receiver  may  do  without  order  of  the  court,  and 
what  he  may  do  under  order  of  the  court  — Books  of  the  com- 
pany.— A  receiver  has  no  power,  unless  expressly  authorized  by  the 


237  (1876).  The  receiver  need  not 
be  made  a  party  to  a  suit  brought  for 
injury  done  by  the  corporation  before 
the  receivership.  Northern  Pac.  R.  R. 
V.  Heflin,  83  Fed.  Rep.  93  (1897). 
The  appointment  of  a  receiver  does 
not  prevent  suit  against  the  corpora- 
tion unless  there  is  an  injunction. 
Warner  v.  Imbeau,  63  Kan.  415 
(1901).  Where  a  suit  is  commenced 
against  a  national  bank  after  a  re- 
ceiver is  appointed  and  judgment  is 
obtained  without  making  the  receiver 
a  party,  the  receiver  cannot  have  the 
judgment  set  aside  for  fraud  where 
he  waits  two  years  before  commencing 
suit  for  that  purpose.  Denton  v. 
Baker,  93  Fed.  Rep.  46  (1899).  Re- 
ceivership proceedings  to  obtain  an 
accounting  do  not  prevent  a  suit  being 
prosecuted  against  the  -company.  Pad- 
dack  V.  Staley,  13  Colo.  App.  363 
(1899).  An  agreement  of  a  bank  on 
a  sale  of  bonds  by  it  that  it  will  buy 
them  back  at  the  same  price  at  a  cer- 
tain time,  if  the  vendee  wishes,  is 
binding  upon  the  receiver  of  the  bank, 
and,  upon  judgment  being  obtained 
against  the  bank  thereon,  the  receiver 
should  pay  the  claim.  Wolf  v.  Nat. 
Bank  of  Illinois,  178  111.  85   (1899). 


1  Sigua,  etc.  Co.  v.  Brown,  171  N,  Y. 
488  (1902).  While  the  appointment 
of  a  receiver  does  not  affect  a  suit 
against  a  corporation,  yet,  as  to  suits 
brought  by  the  corporation,  they  are 
suspended  until  the  Teceiver  continues 
or  dismisses  them.  Kokomo,  etc.  Ry. 
V.  Pittsburg,  etc.  Ry.,  58  N.  E.  Rep. 
211  (Ind.  1900).  Where  at  the  in- 
stance of  the  attorney-general  a  bank 
has  been  declared  insolvert  and  the 
transaction  of  further  business  en- 
joined, an  assessment  on  the  stock 
levied  before  the  decree,  but  payable 
after  the  decree,  cannot  be  enforced 
by  the  bank  Bank  of  National  City 
V.  Johnston,  133  Cal.  185  (1901). 

2  Detroit,  etc.  R.  R.  v.  Campbell,  103 
N.  W.  Rep.  856   (Mich.  1905). 

3  St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 
Co.,  Ill  111.  32  (1884).  Where  a 
receiver  has  been  appointed  in  Mary- 
land of  a  Maryland  corporation,  and 
the  corporation  is  unable  to  bring  suit 
in  Maryland,  it  cannot  maintain  a 
suit  in  the  courts  in  Delaware.  E.  F. 
Kirwan,  etc.  Co.  r.  Truxton,  44  Atl. 
Rep.   427    (Del.  1899). 

4  Sigua,  etc.  Co.  v.  Brown,  171  N.  Y. 
488  (1902).     See  also  §870,  supra. 
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court,  to  incur  any  expense  on  account  of  tho  property  in  his  hands 
except  such  as  is  absohitely  necessary  for  its  preservation.'     lie  has 


1  Cowdrey  v.  Galveston,  etc.  R.  R.,  court  said  in  rcRurd  to  roceivors'  ex- 
93  U.  S.  352  (1876),  wliere  the  court  i)enses:  "Tlie  act  of  the  court  in 
disallowed  a  disbursement  of  the  re-  taivlng  charge  of  property  through  a 
ceiver  made  in  preventing  any  aid  to  receiver  Is  attended  with  certain 
a  proposed  parallel  line  of  road.  A  necessary  expenses  of  its  care  and 
receiver  has  no  right  to  incur  expense,  custody;  and  it  has  become  the  set- 
without  order  of  the  eouTt,  for  ex-  tied  rule  that  expenses  of  realization, 
hibition  purposes.  Re  British  Power,  and  also  certain  expenses  which  are 
etc.  Co.,  97  L.  T.  Rep.  198  (1907).  A  called  expenses  of  reservation,  may  be 
mortgagee  in  possession  will,  upon  a  incurred  under  the  order  of  the  court 
filed  bill  by  the  mortgagor  for  re-  on  the  credit  of  the  preperty;  and  it 
demption,  be  allowed  expense  for  follows  from  necessity,  in  order  to 
necessary  repairs  and  fo-  protection  the  effectual  administration  of  the 
of  the  title,  but  not  for  improvements,  trust  assumed  by  the  court,  that  these 
unless  the  mortgagor  consented  there-  expenses  should  be  paid  out  of  the 
to  or  was  notified  in  advance  and  did  income,  or  when  necessary  out  of  the 
not  object.  Sandon  r.  Hooper,  6  Beav.  corpus  of  the  property  before  distribu- 
246  (1843).  The  receiver  of  a  rail-  tion,  or  before  the  court  passes  over 
road  has  inherent  power  to  purchase  a  the  property  to  those  adjudged  to 
delivery  wagon,  etc.,  and  scales,  and  be  entitled.  ...  It  would  be  diffi- 
to  rent  an  office  and  pay  interest  on  cult  to  define  by  a  rule  applicable  in 
money  borrowed  by  him.  "All  outlays  every  case  what  are  expenses  of  pres- 
made  by  the  receiver  in  good  faith  in  ervation  which  may  be  incurred  by  a 
the  ordinary  course  with  a  view  to  receiver  by  authority  of  the  court.  It 
advance  and  promote  the  business  of  was  said  by  James,  L.  J.,  in  Ke  Re- 
the  road  and  to  render  it  profitable  gents'  Canal,  etc.  Co.,  L.  R.  3  Ch.  D. 
and  successful  are  fairly  within  the  411,  427  (1875),  that  'the  only  costs 
line  of  discretion  which  is  necessarily  for  the  preservation  of  the  property 
allowed  to  a  receiver  intrusted  with  would  be  such  things  as  .  .  .  the 
the  management  and  operation  of  the  repairing  of  the  property,  paying  rates 
railroad  in  his  hands."  This  includes  and  taxes,  which  would  be  necessary 
not  only  "the  keeping  of  the  road,  to  prevent  any  forfeiture,  or  putting 
buildings,  and  rolling-stock  in  repair,  a  person  in  to  take  care  of  the  prop- 
but  also  the  providing  of  such  addi-  erty.' "  A  claimant  cannot  enforce  as 
tional  accommodations,  stock,  and  in-  against  the  property  a  contract  with 
strumentalities  as  the  necessities  of  the  receiver  for  the  furnishing  of  ties, 
the  business  may  require";  but  he  where  that  contract  was  improvident 
should  apply  to  the  court  or  master  and  known  so  to  be  by  the  contractor, 
as  to  any  considerable  outlay,  and  The  rule  is  different  if  the  contractor 
always  to  the  court  in  advance  if  the  did  not  know  that  it  was  improvident, 
outlay  is  great.  Hence  a  receiver  will  The  fact  that  a  new  receiver  has  been 
not  be  allowed  a  disbursement  for  appointed  does  not  change  the  rule, 
advertising  for  a  business  where  a  The  succeeding  receiver  is  bound, 
iirm  which  used  his  name  as  the  firm  Vanderbilt  r.  Central  R.  R..  43  N.  J. 
name  was  benefited  thereby.  Cowdrey  Eq.  669  (1887),  rev'g  I>?high.  etc.  Co. 
V.  Railroad  Co.,  1  Woods,  331  (1870);  r.  Ontral  R.  R.,  41  N.  J.  Eq.  167 
s.  c,  6  Fed.  Cas.  660.  In  Raht  r.  (1886).  and  passing  upon  the  same 
Attrill,    106    N.    Y.    423     (1887),    the  case  as  rei>orted  in  35  N.  J.  Eq.  426, 
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no  power  to  grant  illegal  rebates ;  ^  or  allow  another  company  to 
cross  liis  tracks ;  ^  or  to  lease  the  railroad ;  ^  or  to  loan  the  money  in 
his  hands ;  ^  or  release  the  president  from  liability  to  the  company  for 
diversion  of  its  f imds ;  ^  or  modify  imj)ortant  contracts.^  A  receiver 
has  no  power  to  sell  real  estate  without  an  order  of  the  court. '^  A 
receiver  who  sells  property  without  express  authority,  and  loses  the 


and  38  N.  J.  Eq.  175.  As  to  a  re- 
ceiver's expenditures,  see  also  §  875, 
infra,  and  162  Fed.  Rep.  542. 

1  Handy  v.  Cleveland,  etc.  R.  R.,  31 
Fed.  Rep.  689  (1887).  In  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331  (1870); 
s.  c,  6  Fed.  Cas.  660,  Mr.  Justice 
Bradley  sustained  the  receiver  in  giv- 
ing a  rebate  in  order  to  get  business, 
it  being  shown  that  other  roads  did 
the  same.  This  was  prior  to  the  In- 
terstate Commerce  Act.  Cf.  Cutting  v. 
Florida,  etc.  Co.,  43  Fed.  Rep.  747 
(1890).  A  receiver  is  not  bound  to 
continue  a  contract  to  pay  rebates, 
even  though  it  be  legal  and  he  has 
paid  those  past  accruing.  He  may, 
however,  agree  to  pay  rebates,  there 
being  no  agreement  against  others  re- 
ceiving the  same  rebate.  Kansas  Pac. 
Ry.  V.  Bayles,  19  Colo.  348  (1894). 
Receivers  are  not  subject  to  penalties 
imposed  for  discrimination  in  freight 
rates.  Bonner  v.  Franklin  Co-op. 
Assoc,  4  Tex.  Civ.  App.  166  (1893). 

2  The  receiver  has  no  power  to  allow 
another  railroad  to  cross  his  own 
road,  and  a  stockholder  may  enjoin  it. 
Howlett  V.  New  York,  etc.  Ry.,  14 
Abb.  N.  Cas.  328   (1882). 

3  A  receiver  has  no  inherent  power 
to  lease  the  property.  McMinnville, 
etc.  R.  R.  V.  Huggins,  62  Tenn.  177 
(1873).  In  this  case  the  court  had 
not  authorized  the  receiver  to  make  a 
lease. 

4  In  Attorney-General  v.  North 
America,  etc.  Ins.  Co.,  26  Hun,  294 
(1882)  (modified,  89  N.  Y.  94),  the 
court  said:  "The  strict  duty  of  the 
receiver  holding  these  funds  for  dis- 
tribution, and'  not  for  investment,  was 
to  keep  them  separate  from  all  other 
moneys  so  that  they  could  at  all  times 


be  traced  and  identified.  He  ought 
not,  in  any  way,  to  use  the  funds 
unless  by  direction  of  the  court.  It 
is  true  that  under  some  circumstances 
it  may  be  his  duty  to  see  that  the 
fund  shall  not  remain  unproductive, 
but  when  it  becomes  necessary  to  in- 
vest it  he  should  apply  to  the  court 
for  instructions,  and  should  make  no 
loans  or  investments  without  having 
first  obtained  such  instructions.  If  he 
invests  the  money  he  should,  we  think, 
in  the  absence  of  other  directions 
from  the  court,  invest  it  in  govern- 
ment or  real-estate  securities,  as  is  the 
duty  of  other  trustees,  for  investment, 
or  in  the  manner  prescribed  for  in- 
surance companies  by  statute.  And  he 
should  keep  clear,  accurate,  and  pre- 
cise accounts,  otherwise  all  presump- 
tions are  against  him  and  all  obscuri- 
ties are  resolved  adversely  to  him. 
These  rules  are  adopted  for  the  pro- 
tection of  the  fund  and  cannot  be  too 
strictly  enforced."  For  breach  of 
these  rules  the  receiver  is  personally 
liable  and  will  be  charged  interest. 
It  is  a  breach  of  duty  for  the  receiver 
to  deposit  the  funds  in  the  bank  to 
his  individual  credit.  Schwartz  v. 
Keystone  Oil  Co.,  153  Pa.  St.  283 
(1893). 

5  A  president  sued  in  Rhode  Island 
for  diversion,  of  corporate  assets  can- 
not set  up  a  release  by  a  receiver  of 
the  corporation  in  Pennsylvania,  al- 
though the  company  was  incorporated 
in  the  latter  state.  See  Griswold  v. 
Hazard,  141  U.  S.  260  (1891).  See 
also  §  869,  svpra. 

6  Day  V.  Postal  Tel.  Co.,  66  Md.  354 
(1886). 

7  Mason  v.  Hubner,  65  Atl.  Rep.  367 
(Md.  1906). 
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money  in  the  business,  may  k'  licld  liablo  for  tlic  fair  value  of  the 
property  so  sold.  IIo  has  no  inherent  power  to  undertiikc  now  work 
nor  to  expend  more  than  the  court  authorizes  in  completing  unfinished 
work.  If  ho  continues  operations  when  he  was  ordered  merely  to 
preserve  the  jiroperty,  he  is  personally  liable  f(jr  the  loss.^  A  re- 
ceiver has  no  implied  power  to  rent  a  suite  of  offices  for  a  term  of 
years.  Exi)ress  authority  from  the  court  is  necessary.^  A  receiver 
cannot  condemn  land  unless  the  court  authorizes  him.^  A  receiver's 
agi'cement  to  give  a  perpetual  free  pass  for  a  right  of  way  is  not 
enforceable.*  A  receiver  should  not,  on  Sunday  and  by  surprise,  lay 
tracks  and  cross-overs  over  another  company's  tracks.'''  A  receiver 
pendente  lite  has  no  powers  except  those  expressly  conferred."  A 
receiver  has  no  inherent  power  to  borrow  money,  but  if  he  does  so 
and  becomes-  insolvent  and  the  debts  incurred  by  him  as  receiver  are 
proved  against  his  pers'onal  estate,  because  he  incun-ed  the  debts  with- 
out order  of  the  court,  the  court  will  see  that  such  debts  as  were 
properly  incuiTcd  by  him  are  either  paid  by  him  or  paid  from  the 
corporate  assets.''^  A  receiver  has  inherent  power  to  fix  railroad 
freight  rates.^    The  employees  of  a  receiver  may  apply  to  the  court  to 


1  Hence  a  receiver  of  a  man^ifactur- 
ing  corporation  who  continues  its  op- 
eration without  express  authority  is 
I)ersonally  liable  for  any  loss,  and 
where  the  property  is  being  consumed 
by  exi>enses  he  should  apply  to  the 
court  for  permission  to  sell  it.  State, 
etc.  Bank  v.  Fanning,  etc.  Co.,  92  N. 
W.  Rep.  712  (Iowa,  1902).  A  receiver 
has  no  power  to  carry  on  the  business 
of  a  mining  corporation  unless  au- 
thorized so  to  do  by  the  court  and 
the  court  cannot  make  his  expenses 
a  lien  prior  to  an  existing  recorded 
mortgage.  Dalliba  r.  Riggs,  82  Pac. 
Rep.  107  (Idaho.  1905).  Where  a 
grain-dealing  corporation  becomes  in- 
solvent and  a  trustee  is  appointed  and 
thereafter  the  president  continues  to 
do  business  on  his  own  account,  but 
uses  the  name  of  the  corporation, 
moneys  received  by  him  are  not  sub- 
ject to  the  debts  of  the  corpora- 
tion. Boyle  i\  Northwestern,  etc. 
Bank,  103  N.  W.  Rep.  1123  (Wis. 
1905). 

2  Chicago  Dep.  Vault  Co.  v.  McNulta, 
153  U.  S.  554  (1S94). 

3  Minneapolis  Western,  Ry.  v.  Min- 
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neapolis,  etc.  Rj'.,  61  Minn.  502  (1895). 
See  also  §  869,  supra. 

4  Martin  r.  New  York,  etc.  R.  R.,  36 
N.  J.  Eq.  109   (1882). 

5  Chattanooga  Terminal  Ry.  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1895).  The 
court  will  order  its  receiver  to  cease 
obstructing  a  highway  in  violation  of 
a  statute.  Felton  v.  Ackerman,  61 
Fed.  Rep.  225  (1894). 

c  Decker  v.  Gardner,  124  N.  Y.  334 
(1891).  A  temporary  receiver  has  no 
power  to  employ  a  truckman,  and.  it 
seems,  he  is  personally  liable  therefor. 
Meyer  i'.  Lexow,  1  N.  Y.  App.  Div.  116 
(189G).  As  to  the  powers  and  duties 
of  temporary  and  permanent  receivers 
respectively,  see  Herring  t\  N.  Y.,  L. 
E.  etc.  R.  R.,  105  N.  Y.  340  (1887); 
Nealis  r.  American  Tube,  etc  Co.,  150 
N.  Y.  42  (1896).  The  temporary  re- 
ceiver is  more  at  liberty  and  under 
greater  obligations  to  ask  the  instruc- 
tions of  the  court.  People  v.  St.  Nich- 
olas Bank.  76  Hun.  522  (1894). 

T  Re  London,  etc.  Breweries,  Ltd..  97 
L.  T.  Rep.  541    (1907). 

s  Kansas  Pac.  Ry.  r.  Baylc?.  10  Colo. 
348  (1894). 
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remedy  grievances  wliicli  tliej  have  against  the  receiver  as  to  their 
wages.  The  court  will  not  determine  the  rate  of  wages,  but  if  tlie 
court  is  satisfied  that  the  receiver  is  wrong,  a  new  receiver  will  be 
appointed.^  A  receiver  has  no  inherent  power  to  employ  counsel, 
without  consent  of  the  court,  to  oppose  a  discharge  of  bankruptcy  in 
another  state.^  A  receiver  has  no  implied  power  to  give  a  claim  to  an 
attorney  to  enforce  on  shares.^  A  receiver  of  a  corporation  owning  a 
mill  cannot  turn  over  the  mill  to  another  party  to  operate."^ 

The  court  will  decline  to  direct  and  make  orders  concerning  the 
details  of  administration  of  the  receiver.  "The  very  object  in  hav- 
ing a  receiver  experienced  in  the  management  of  railroads  to  repre- 
sent the  court  and  operate  the  road  and  preserve  the  property 
preparatory  to  a  sale  is  to  relieve  the  court  from  the  responsibility 
of  its  maintenance  and  management."  ^  A  receiver  need  not  apply 
to  the  court  for  power  in  regard  to  the  ordinary  administration  of 


1  Continental  Trust  Co.  r.  Toledo, 
etc.  R.  R.,  59  Fed.  Rep.  514  (1894). 
Receivers  should  not  reduce  wages 
without  giving  the  employees  an  op- 
portunity to  be  heard.  Ames  v.  Union 
Pacific  Ry.,  60  Fed.  Rep.  674  (1894). 
As  to  when  the  court  will  allow  the 
receiver  to  reduce  wages,  see  U.  S. 
Trust  Co.  V.  Omaha,  etc.  Ry.,  63  Fed. 
Rep.  737  (1894).  Where,  for  years, 
a  schedule  of  wages  has  existed,  and 
the  company  had  agreed  to  maintain 
the  same  except  on  notice  of  change 
being  given,  the  court  will  not  have 
the  receiver  adopt  a  new  schedule. 
Ames  V.  Union  Pac.  Ry.,  62  Fed.  Rep. 
7  (1894).  But  in  Thomas  v.  Cincin- 
nati, etc.  Ry.,  62  Fed.  Rep.  17  (1894), 
the  court  sustained  the  receiver  in 
making  a  ten  per  cent,  reduction, 
where  it  was  reasonable  and  other 
companies  were  doing  the  same. 

2  Schwartz  v.  Rosetta,  etc.  Co.,  110 
La.  619   (1903). 

3  Henrietta  Nat.  Bank  v.  Barrett,  25 
S.  W.  Rep.  456  (Tex.  1894). 

4  Shadewald  v.  White,  74  Minn.  208 

(1898). 

5  "The  receiver  is  chosen  on  ac- 
count   of    his   experience   and    sound 


directions  of  the  latter,  yet  his  in- 
structions are  always  general  in  their 
character.  He  is  expected  to  look 
after  the  details  of  the  business,  and 
to  apply  to  the  court  from  time  to 
time  when  special  instructions  seem 
necessary.  The  very  nature  of  his 
relations  to  the  court,  and  his  duties 
to  the  creditors,  entitle  him  to  the 
largest  decree  of  discretion  possible 
in  the  discharge  of  his  duties.  .  .  . 
His  discretion  in  such  management 
will  not  be  interfered  with,  except 
where  some  abuse  and  wrong  is  mani- 
fest." If  the  court  is  satisfied  that 
the  receiver  is  not  managing  properly, 
"it  will  then  interfere,  not  by  assum- 
ing to  reverse  his  administration  and 
settle  the  details  of  such  complaints, 
but  by  selecting  a  new  receiver,  to 
whom  such  matters  can  more  satisfac- 
torily be  intrusted."  Continental 
Trust  Co.  r.  Toledo,  etc.  R.  R.,  59 
Fed.  Rep.  514  (1894).  A  receiver  of 
a  street  railway  may  compel  the  con- 
ductors to  carry  boxes  into  which  the 
fares  shall  be  deposited  by  the  pas- 
sengers. Morley  v.  Saginaw  Circuit 
Judge,  117  Mich.  246  (1898).  A  re- 
ceiver is  expected  to  act  on  his  own 


judgment  to  operate  the  road  for  the    responsibility  in  mere  details.    Harri- 
benefit  of  the  creditors  and  all   con-    gan  v.  Gilchrist,   99  N.  W,   Rep.   909 
cerned.    While  he  is  the  officer  of  the     (Wis.  1904). 
court,  and  subject  to  the  orders  and 
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the  business,  not  even  in  regard  to  entering  into  a  lease  to  obtain 
terniinal  facilities.  The  court  will  sustain  his  acts  unless  they  involve 
bad  faith  or  such  extravagance  as  to  be  unconscionahle.'  A  receiver 
may  contract  for  transportation  beyond  the  line  of  his  road  and  may 
assume  liability  over  connecting  lines.-  A  receiver  may  personally 
preserve  an  equity  belonging  to  the  estate,  if  the  court  with  full  knowl- 
edge directs  that  the  estate  shall  not  preserve  it,  and  will  have  a  lieu 
thereon  for  his  expenditures,  the  profit  to  go  to  the  trust  fund.^ 

The  order  appointing  the  receiver  may  compel  the  company  to  turn 
over  to  him  all  the  books  of  the  company  and  also  the  seal.^  Where 
a  corporation  makes  an  assignment  for  the  benefit  of  creditors,  the 
assignee  is  entitled  to  all  its  books,  including  minute  books.^ 

After  dissolution  proceedings  have  been  commenced  it  is  in  the 
discretion  of  the  court  whether  to  allow  a  transfer  on  the  books  of 
the  company,  the  court  saying  that  such  transfers  should  not  bo 
allowed  except  for  strong  reasons.^  The  books  of  the  company  in  his 
hands  should  be  open  to  all  parties.'^  The  court  may  direct  a  receiver 
to  permit  an  examination  of  the  corporate  books,  even  though  the 
company  objects  thereto.^  The  court  Avill  order  the  receiver  to  allow 
a  stockholder  and  bondholder  to  examine  the  property."  A  receiver 
of  an  insolvent  bank  must  allow  the  district  attorney  to  examine  the 

1  state,  etc.  v.  Port  Royal,  etc.  Ry.,  properly  refuse  such  request  until  or- 
89  Fed.  Rep.  565   (1898).  dered  to  open'  the  books  by  the  court. 

2  Farmers',  etc.  Co.  v.  Northern  Pac.  The  receiver,  however,  should  remain 
R.  R.,  120  Fed.  Rep.  873  (1903).  neutral  as  between  the  opposing  par- 

3  HarrigaJi  v.  Gilchrist,  99  N.  W.  ties.  Where,  however,  the  stockholder 
Rep.  909  (Wis.  1904).  became  such  six  months  after  the  ap- 

4  American  Const.  Co.  v.  Jackson-  poiutment  of  a  receiver,  his  applica- 
ville,  etc.  Ry.,  52  Fed.  Rep.  937  (1892).  tion  to  examine  the  books  will  be 
The  receiver  is  entitled  to  the  books,  denied.  Chable  v.  Nicaragua  Canal 
documents,  and  papers  of  the  com-  Co.,  59  Fed.  Rep.  846  (1894).  See  also 
pany.  Engel  v.  South  Metropolitan,  Lindley  on  Companies,  pp.  704,  etc. 
etc.  Co.,  L.  R.  [1892]  1  Ch.  442.  A   stockholder   in   Pennsylvania   may 

5  Lothrop,  etc.  Co.  v.  Williams,  191  have  a  mandamus  to  compel  the  corn- 
Mass.  353  (190G).  pany  to  allow  him  to  inspect  and  take 

6  Re  Onward  Bldg.  Soc,  [1891]  2  Q.  a  copy  of  the  list  of  stockholders,  his 
B.  463.  See  also  cases  in  note  2,  p.  purpose  being  to  consult  them  and 
730,  supra.  obtain  proxies  from  other  stockhold- 

7  Fowler's  Petition,  9  Abb.  N.  Cas.  ers.  It  is  immaterial  that  a  receiver 
268  (1878).  He  is  entitled  to  the  is  in  charge  of  the  property  under  a 
books.  A  receiver  will  be  ordered  to  foreclosure.  Such  a  receiver  has  noth- 
open  the  books  to  a  stockholder,  even  ing  to  do  with  the  stock-book.  Coni- 
though  the  stockholder  wishes  to  ob-  monwealth  v.  Philadelphia,  etc.  R.  R., 
tain  facts  to  induce  other  stockholders  3  Pa.  Dist.  115   (1S93). 

not  to  enter  a  reorganization  which  s  State  i'.  Talty,  139  Mo.  379  (1S97). 
has  been  agreed  to  by  a  majority  of  a  Hcnszey  v.  Langdon-Honszey,  etc 
the  stockholders.     The   receiver  may    Co.,  SO  Fed.  Rep.  178  (1897). 
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books  and  papers  to  ascertain  the  condition  of  the  bank  and  whether 
the  officers  had  criminally  received  deposits  after  the  bank  became 
insolvent.^ 

The  court  may  authorize  its  receiver  to  complete  a  line  of  railroad 
which  is  in  his  possession ;  ^  to  enter  into  and  carry  out  traffic  con- 
tracts with  other  companies ;  ^  at  the  instance  of  second-mortgage 
bondholders,  to  pay  the  interest  on  the  first  mortgage  and  to  borrow 
money  for  that  purpose ;  *  to  borrow  money  to  pay  certain  claims ;  ^ 


1  McElree  v.  Darlington,  187  Pa.  St. 
593   (1898). 

2  Where  two  out  of  twenty  miles  of 
road  are  uncompleted,  the  receiver 
may  be  authorized  to  complete  them 
in  order  to  prevent  a  forfeiture  of  a 
land  grant.  Allen  v.  Dallas,  etc.  R.  R., 
3  Woods,  316  (1878) ;  s.  c,  1  Fed.  Cas. 
465.  A  receiver  may  complete  a  rail- 
road partially  built  as  well  as  operate 
one  completed.  Moran  v.  Lydecker,  27 
Hun,  582  (1882).  In  Gibert  t;.  Wash- 
ington, etc.  R.  R.,  33  Gratt.  (Va.)  586 
(1880),  the  court  authorized  its  re- 
ceiver to  expend  $10,000  to  aid  in 
building  a  short  branch  road,  it  sub- 
sequently turning  out  to  be  profitable. 
In  Cowdrey  v.  Railroad  Co.,  1  Woods, 
331  (1870);  s.  c,  6  Fed.  Cas.  660,  the 
court  authorized- the  purchase  of  more 
rolling-stock,  but  refused  to  order  the 
construction  of  a  connecting  link  of 
road  and  the  purchase  of  a  bridge.  A 
receiver  may  be  authorized  to  com- 
plete uncompleted  contracts.  Harri- 
gan  V.  Gilchrist,  99  N.  W.  Rep.  909 
(Wis.  1904). 

3  A  receiver  will  be  ordered  to  turn 
over  to  another  railroad  such  part  of 
the  income  from  a  pooling  contract  as 
has  come  into  the  receiver's  hands 
from  the  corporation  of  which  he  is 
receiver,  so  far  as  the  same  was  to  go 
to  the  other  railroad  by  the  terms  of 
the  pooling  contract.  Central  Trust 
Co.  V.  Ohio  Cent.  R.  R.,  23  Fed.  Rep. 
306  (1885).  A  receiver  may  pay  the 
proper  amount  of  freight  to  a  connect- 
ing road,  he  having  collected  freight 
for    the    whole    distance.     Meyer    v. 


Johnston,  64  Ala.  603  (1879).  Where 
two  railroads  are  in  the  hands  of 
receivers  appointed  by  the  same  court, 
the  court  has  power  to  modify  an 
existing  contract  relative  to  the  use  of 
the  terminal  of  one  by  the  other,  and 
to  reduce  the  rent  called  for  by  the 
contract.  Re  New  Jersey,  etc.  Ry.,  29^ 
N,  J.  Eq.  67  (1878).  Funds  coming 
into  the  hands  of  a  receiver  by  reason 
of  a  traffic  contract  with  another  line, 
such  funds  belonging  to  the  other  line, 
may  be  attached  for  a  debt  of  the 
latter.  First  Nat.  Bank  v.  Portland, 
etc.  R.  R.,  2  Fed.  Rep.  831  (1880).  A 
receiver's  traffic  contracts  are  termin- 
able at  will  where  no  time  is  specified 
in  the  contract.  No  notice  is  neces- 
sary. Investment  Co.  etc.  v.  Ohio,  etc. 
Ry.,  41  Fed.  Rep.  378  (1889). 

4  Lloyd  V.  Chesapeake,  etc.  R.  R.,  65 
Fed.  Rep.  351  (1895),  a  case  where 
the  trustees  of  the  first  mortgage  op- 
posed the  payment  of  their  interest. 
The  court  will  order  the  receivers  to 
pay  coupons  of  the  second  mortgage 
where  not  to  do  so  will  result  in  de- 
stroying the  system  and  sacrificing 
property,  especially  where  there  is 
doubt  as  to  the  priority  of  the  mort- 
gages. Park  V.  New  York,  etc.  R.  R., 
64  Fed.  Rep.  190  (1894).  The  re- 
ceiver  will  not  be  ordered  to  pay  the 
interest  on  an  underlying  mortgage 
where  the  application  does  not  allege 
a  possible  dismemberment  of  the  sys- 
tem, and  the  receiver  was  appointed 
at  the  instance  of  the  railroad,  and 
the  money  is  needed  to  pay  receiver's 
debts.     Cleveland,  etc.  R.  R.  v.  Knick- 


5  See  §  876,  infra. 
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to  cease  diverting  traffic  from  its  proper  cliannelji  to  talic  a  lease 
of  a  coimecting  linej  ^  to  lease  the  property  for  a  reasonable  time;  ^ 


erbocker  Trust  Co.,  64  Fed.  Rep.  623 
(1894).  The  income  during  the  re- 
ceivership will  be  apportioned  for  the 
payment  of  taxes  and  interest  on  un- 
derlying mortgages,  but  the  court  may 
vary  the  amount  to  be  paid  to  a  par- 
ticular division.  Debts  for  labor,  etc., 
have  a  preference,  and  are  a  lien  on 
the  whole  system,  though  incurred  by 
one  division.  Central  Trust  Co.  v. 
Wabash,  etc.  Ry.,  30  Fed.  Rep.  332 
(1887).  Before  authorizing  the  re- 
ceiver to  pay  interest  on  bonds  the 
court  will  have  a  master  take  testi- 
mony as  to  the  assets  and  liabilities. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.,  158  Fed.  Rep.  460  (1908). 
Where  in  a  foreclosure  suit  the  inter- 
est is  paid  by  the  receiver  on  the  first 
mortgage,  and  the  first  mortgagee  pur- 
chases the  property  at  the  sale,  such 
interest  is  not  a  diversion  of  the  earn- 
ings from  the  general  creditors. 
Farmers'  L.  &  T.  Co.  v.  Fidelity,  etc. 
Co.,  41  S.  W.  Rep.  113  (Tex.  1897). 
Where  the  funds  in  the  hands  of  the 
receiver  are  sufficient  for  that  pur- 
pose aftee  paying  operating  expenses, 
the  court  may  direct  the  payment  of 
the  interest  on  the  first  mortgage 
bonds,  the  suit  being  for  the  fore- 
closure of  a  second  mortgage.  Peoria, 
etc.  Ry.  V.  Central  T.  Co.,  83  Fed.  Rep. 
910  (1897).  The  court  will  not  order 
accrued  earnings  to  be  applied  to  the 
payment  of  coupons  before  the  fore- 
closure sale  where  the  funds  are  in- 
sufficient to  pay  all  of  such  coupons. 
Louisville,  etc.  R.  R.  v.  Schmidt,  52  S. 
W.  Rep.  835  (Ky.  1899).  Where  a 
junior  mortgagee  causes  the  receiver 
to  pay  interest  on  underlying  mort- 
gages, he  cannot  afterwurds  claim  that 
Buch  underlying  mortgages,  which  are 
finally  foreclosed  on  the  same  pro- 
ceeding, should  bear  a  part  of  such 
expense.  New  York,  etc.  T.  Co.  v. 
Louisville,  etc.  R.  R.,  102  Fed.  Rep. 
382  (1900).    The  court  will  not  direct 


the  receiver  to  pay  the  interest  on  the 
fourth-mortgage  bonds  in  order  to 
prevent  the  principal  becoming  due, 
there  being  default  on  prior  mort- 
gages. Brown  v.  New  York,  etc.  R.  R., 
22  How.  Pr.  451  (1859). 

1  The  court  may  order  its  receiver 
not  to  divert  freight  from  the  road 
of  a  petitioner.  Grand,  etc.  Ry.  v. 
Central,  etc.  R.  R.,  84  Fed.  Rep.  6G 
(1897). 

2  A  receiver  may  be  authorized  to 
acquire  a  connecting  line  by  lease  for 
the  purpose  of  reaching  a  commercial 
center.  Authority  to  him  to  do  so  may 
be  given  without  notice  to  the  parties 
to  the  suit.  For  illustrations  of  the 
remarkable  extent  to  which  courts 
have  gone  in  allowing  receivers  to 
expend  money,  see  this  case.  Mercan- 
tile Trust  Co.  V.  Missouri,  etc.  Ry.,  41 
Fed.  Rep.  8  (1889).  The  court  au- 
thorized the  receiver  to  take  leases  of 
two  other  roads,  in  Gibert  v.  Wash- 
ington, etc.  R.  R.,  33  Graft.  (Va.)  5S6 
(1880).  In  Re  La  Crosse  R.  R.  Bridge, 
2  Dill.  465  (1873);  s.  c,  14  Fed.  Cas. 
919,  the  court  authorized  the  receiver 
to  make  a  contract  binding  him,  the 
company,  purchasers,  assignees,  etc., 
for  ten  shears  to  pay  certain  tolls  for 
the  use  of  a  bridge  to  be  constructed 
at  the  terminus  of  the  road  under 
foreclosure  in  that  ca&e.  At  the  end 
of  ten  years  the  rates  were  to  be  read- 
justed every  five  years  by  the  court,  if 
necessary,  with  a  right  to  purchase  at 
the  end  of  twenty  j^ears. 

3  A  receiver  pendente  lite  may  be  au- 
thorized to  make  a  lease  of  real  estate 
for  three  years,  that  being  the  cus- 
tomary period  of  leases,  even  though 
the  receivership  does  not  continue  for 
that  length  of  time.  Weeks  v.  Weeks, 
106  N.  Y.  626  (1887).  See  also  Dan- 
iell's  Eq.  PI.  &  Pr.  (5th  ed.),  p.  1749. 
A  court  has  no  power  as  against  the 
dissent  of  minority  stockholders  and 
bondholders,  however  small  their  hold- 
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to  condemn  land ;  ^    to  compromise  claims ;  -  to  aid  a  corporation 
whose  stock  the  receiver  holds;  ^  to  enjoin  the  company  he  represents 

from  constructing  a  parallel  line ;  *  to  buy  rolling  stock  ^  and  steel 
rails ;  ^  to  sell  and  assign  the  choses  in  action  which  come  into  his 

ings,  to  reorganize  the  company  by  thereto.  Western  Union  Tel.  Co.  v. 
authorizing  the  receivers  to  lease  the  Boston  Safe  D.  &  T.  Co.,  87  Fed.  Rep. 
property  for  a  long  period  of  time  and  788  (1898).  A  lease  made  by  the  re- 
allow  the  lessee  to  place  a  large  mort-  ceiver  with  the  consent  of  the  court 
gage  on  the  property,  even  though  the  is  binding  on  the  mortgagee  at  whose 
proceeds  of  the  mortgage  are  to  be  instance  the  receiver  was  appointed, 
used  for  rebuilding  the  property,  es-  and  hence  if  the  receiver  collects  from 
pecially  where  the  rebuilding  is  not  others  compensation  for  the  use  of  the 
subject  to  the  orders  of  the  court  or  wires  it  belongs  to  the  lessee.  West- 
the  wishes  of  the  security  holders,  ern  Union  Tel.  Co.  v.  Boston,  etc.  Co., 
The  court  has  no  such  power,  even  112  Fed.  Rep.  37  (1901).  Where  the 
though  the  system  is  made  up  of  a  court  in  a  suit  for  the  forelosure  of  a 
great  many  different  street  railways  mortgage  authorizes  the  receiver  to 
with  different  franchises,  some  of  lease  a  part  of  the  railroad  of  the 
"Which  have  lapsed  and  there  is  danger  company,  whose  mortgage  is  being 
that  the  entire  property  will  be  lost  foreclosed,  and  no  appeal  is  taken 
if  the  offer  of  the  city  to  grant  a  from  the  order,  the  purchaser  at  the 
new  franchise  on  certain  terms  is  not  foreclosure  sale  cannot,  by  a  summary 
excepted.  Merchants',  etc.  Co.  v.  Chi-  proceeding,  claim  such  property  free 
cago  Rys.,  158  Fed.  Rep.  923  (1907),  from  the  lease.  Farmers'  Trust  Co. 
rev'g  Guaranty  T.  Co.  v.  Chicago  v.  Staten  Island,  etc.  R,  R.,  6  N.  Y. 
Union  Traction  Co.,  158  Fed.  Rep.  913  App.  Div.  148  (1896). 
(1907).  Thereupon  the  trustees  in  i  See  §  SQ9,  supra. 
their  foreclosure  suit  applied  for  de-  2  See  §  869,  supra. 
crees  of  foreclosure  and  petitioned  the  3  The  court  may  authorize  the  re- 
court  in  the  meantime  to  have  the  ceiver  to  loan  money  to  a  corporation 
company  operated  by  the  reorganized  whose  stock  he  holds.  Kalbfleisch  v. 
company,  and  the  court  so  ordered.  Kalbfleisch,  13  N.  Y.  Supp.  397  (1891). 
Guaranty  Trust  Co.  v.  Chicago  Union  4  in  Pullan  t\  Cincinnati,  etc.  R.  R., 
Traction  Co.,  158  Fed.  Rep.  1015  4  Biss.  35  (1865);  s.  c,  20  Fed.  Cas. 
(1908).  The  court  may  authorize  its  32,  the  court  enjoined  the  company 
receiver  to  lease  a  railroad  for  one  from  proceeding  to  construct  a  new 
year  with  an  option  to  the  lessee  to  line  parallel  to  the  one  under  fore- 
renew  the  lease  for  another  year.    If  closure. 

before  the  expiration  o£  the  term  the  5  Wabash,  etc.  Ry.  v.  Central  Trust 

foreclosure   sale  takes  place   and  the  Co.,  22  Fed.  Rep.  26&  (1884).     In  Re 

purchaser  is  put  in  possession,  dam-  Eastern,  etc.  Ry.,   66   L.   T.  Rep.  153 

ages  should  be  allowed  to  the  lessee  (1891),  the  court  authorized  the   re- 

for  losing  possession.     Usually  a  pro-  ceiver  to  make  a   contract   for   addi- 

vision  for  cancellation  should  be  in-  tional  rolling-stock, 

serted  in  such  leases.     Farmers',  etc.  c  The  receivers  may  be  authorized 

Co.  V.  Eaton,  114  Fed.  Rep.  14  (1902).  to  receive  and  pay  for  steel  rails  that 

Where  the  receiver  is  authorized  to  were  ready   for   delivery   when   they 

make  a  lease  of  all  the  property  and  were  apointed.     Wabash,  etc.    Ry.   v. 

does  so,  the  lessee  is  entitled  to  rents  Central   Trust  Co.,   22  Fed.  Rep.   269 

and    the    mortgagee    is    not    entitled  (1884). 
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hands  ;^  and  to  purchase  supplies.^  A  receiver  of  a  stree;t  railway 
may  bo  ordered  to  discontinue  transfers.^  A  court  will  not  order  tlio 
receiver  to  take  part  in  an  investigation  by  a  state  commission,  inas- 
much as  that  is  the  province  of  the  owners  of  tlie  property.** 

The  court  may  authorize  a  receiver  of  a  mining  company  to  pur- 
chase machinery,  and  his  ai)plication  to  do  so  may  be  ex  imrlcJ' 

Where  a  road  is  being  operated  by  a  receiver  at  a  loss,  the  court 
may  authorize  him  to  turn  over  such  road  for  operation  to  a  connect- 
ing company  without  any  rental  being  paid,  such  operation  to  con- 
tinue during  the  receivership  and  the  receiver  to  be  alone  liable  for 
damages  arising  during  tlie  operation.  Such  a  contract  is  not  a  lease, 
but  makes  the  operating  company  merely  the  agent  of  the  receiver, 
and  is  legal  where  the  statutes  authorize  leases  of  railroads.  Even 
though  the  receiver  makes  such  a  contract  without  special  authority 
from  the  court  so  to  do,  yet,  where  for  many  months  all  the  parties 
and  the  court  with  full  knowledge  of  the  same  do  not  object  the  con- 
tract is  legal.^'  It  is  not  legal  for  a  receiver,  even  under  an  order  of 
the  court,  to  sell  nearly  all  the  property  of  the  company  to  another 
corporation  in  exchange  for  stock  of  the  latter  to  be  given  to  stock- 
holders of  the  former  with  a  provision  that  dissenting  stockholders 
should  be  paid  on  a  certain  basis,  which  is  different  from  stock  of 
the  former  corporation  acquired  by  the  latter  corporation."  The  court 
will  not  order  a  sale  by  the  receiver  where  the  purpose  of  the  receiver- 
ship was  to  complete  a  railroad  and  save  certain  subsidies  and  that 
purpose  has  not  yet  been  accomplished.^ 

A  receiver  of  a  bank  may  be  authorized  by  the  court  to  sell  at  public 
or  private  sale  a  judgment  held  by  the  receiver.'-^  The  court  may  onler 
a  receiver  to  sell  shares  of  stock  held  by  the  receiver  in  one  block  in- 
stead of  in  parcels,  if  the  court  deems  best.^^  A  stockholder  will  be 
allowed  to  intervene  and  object  to  a  reckless  sale  of  the  property  of 
an  insolvent  corporation  by  the  receiver  thereof,  where  the  corporation 
itself  is  not  protecting  the  interests  of  the  stockholder.^^     A  private 

1  Hoyt  V.  Thompson,  5  N.  Y.  320  6  South  Carolina,  etc.  R.  R.  r.  Car. 
(1851).  etc.  Ry.,  93  Fed.  Rep.  543  (1S99). 

2  A  receiver  may  be  authorized  to  7  People  i\  Anglo-American,  etc. 
purchase  supplies  for  a  hotel  of  which  Assoc,  60  N.  Y.  App.  Div.  389  (1901). 
he  is  receiver.  Highland,  etc.  R.  R.  s  Bibber-White  Co.  r.  ^\Tiite  River, 
V.   Thornton,    105    Ala.    225    (1894).  etc.  R.  R.,  110  Fed.  Rep.  472    (1901). 

3  Re  Receiverships  of  Street  Rys.,  n  Matter  of  Denison,  114  N.  Y.  621 
161  Fed.  Rep.  879  '(1908).  (1889). 

4  Pennsylvania  Steel  Co.  r.  New  lo  First  Nat.  Bank  v.  C.  Buntinc:  & 
York  City  Ry.,  157  Fed.  Rep.  440  Co.,  63  Pac.  Rep.  694  (Idaho,  1900). 
(1907).  See  also  § 47S,  supra. 

5  Free,  etc.  Co.  v.  Spiers,  135  Cal.  1 1  State  v.  Holmes,  60  Neb.  39 
130    (1902).  (1900). 
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sale  of  tlie  property  by  a  receiver  at  a  small  price,  made  without  au- 
thority from  the  court,  will  be  set  aside  at  the  instance  of  the  cor- 
poration or  of  the  majority  stockholders.^  A  sale  by  a  commissioner 
to  a  bank  in  which  he  is  a  stockholder  and  director  is  invalid,  irre- 
spective of  whether  the  sale  and  price  ^vere  fair.^  Even  though  a 
receiver's  sale  of  property  is  a  private  sale,  and  before  it  is  confirmed 
another  party  makes  a  higher  bid,  nevertheless,  if  there  was  no  fraud 
or  mistake  chargeable  against  the  purchaser,  the  court  will  confirm  the 
sale,  notwithstanding  the  objection  of  a  stockholder  and  of  the  com- 
peting bidder.^  The  validity  of  a  judicial  sale  of  the  assets  of  an 
insolvent  corporation  by  a  receiver  cannot  be  impeached  in  a  collateral 
action.*  The  title  obtained  at  a  receiver's  sale  is  only  such  title  as 
the  corporation  had  and  is  subject  to  all  valid  liens  thereon.^  Where 
the  court  has  expressly  authorized  the  receiver  of  a  bank  to  make  a 
sale  of  a  judgment  owned  by  the  receiver,  and  such  sale  is  made,  the 
court  may  compel  the  purchaser  to  complete  the  contract.^  A  receiver 
in  a  mortgage  foreclosure  suit  may  be  authorized  to  sell  the  property 
subject  to  the  mortgage  and  without  redemption.'^  A  court  may  au- 
thorize a  receiver  in  a  railroad  foreclosure  suit  to  stop  the  operation 
of  unprofitable  parts  of  a  railroad  and  to  tear  up  the  tracks  and  sell 
the  same.^     Although  a  receiver  is  authorized  to  purchase  material, 


1  So.  Baltimore,  etc.  Co.  v.  Kirby,  89 
Md.  52    (1899). 

2  McCullough,  etc.  Co.  v.  National 
Bank,  etc.,  Ill  Ga.  132  (1900).  The 
pledgee  of  stock  cannot  claim  title 
to  it  on  the  ground  that  the  pledgor 
was  a  receiver  and  purchased  the 
stock  at  a  receiver's  sale.  Groe4tz  v. 
Cole,  103  N.  W.  Rep.  977  (Iowa, 
1905).     See  also  §850,  supra. 

3  Rogers  V.  Rogers,  etc.  Co.,  62  N. 
J.  Eq.  Ill   (1901). 

4  Anderson  v.  Chicago,  etc.  T.  Co., 
101  Wis.  385  (1898).  A  purchaser  at 
a  receiver's  sale  cannot  object  that 
the  receiver  himself  did  not  make  the 
sale  and  that  a  statute  as  to  notice 
of  sale  by  execution  is  applicable  to 
receivers'  sales.  Threadgill  v.  Col- 
cord,  85  Pac.  Rep.  703   (Okl.  1906). 

5  Matter  of  Coleman,  174  N.  Y.  373 
(1903). 

6  Matter  of  Denison,  114  N.  Y.  621 
(1889). 

7  Mercantile  Realty  Co.  v.  Stetson, 
94  N.  W.  Rep.  859  (Iowa,  1903). 


s  Where  a  worthless  railroad  has 
been  dismantled  by  the  receiver  and 
the  rails  and  rolling  stock  sold,  a 
purchaser  at  foreclosure  sale  cannot 
be  required  by  the  state  to  recon- 
struct and  operate  the  road.  State  v. 
Jack,  145  Fed.  Rep.  281  (1906).  The 
attorney-general  of  a  state  may  file 
a  bill  in  the  state  court  to  enjoin  a 
federal  receiver  from  tearing  up  a 
railroad,  in  accordance  with  an  order 
of  the  federal  court.  In  re  Attorney- 
General,  88  N.  W.  Rep.  912  (Wis. 
1902).  The  court  may  authorize  its 
receiver  to  dismantle  a  railroad  and 
sell  the  materials  where  it  has  been 
and  would  have  to  be  operated  at  a 
loss,  there  being  no  statute  requiring 
such  operation.  Jack  v.  Williams,  113 
Fed.  Rep.  823  (1902).  It  is  not  con- 
tempt of  the  federal  court  to  insti- 
tute a  suit  in  the  state  court  to  en- 
join the  federal  receiver  from  tearing 
up  a  railroad  track,  provided  there 
is  no  actual  physical  interference 
with    the    possession    of    the    federal 
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yet  he  is  not  authorized  to  issue  notes  therefor,  and  hence  is  person- 
ally liable  on  such  notcs.^  The  powers  of  a  receiver  may  Ijo  enlarged 
on  his  application  or  on  the  court's  own  motion.^  Advisory  orders 
in  a  receivership  are  properly  entered  ex  parte.^ 

In  regard  to  the  powers  which  the  court  will  not  give  hira,  the 
court  will  not  authorize  him  to  continue  the  insurance  business,^  or 
reduce  rates  when  the  sUitc  statute  directing  it  is  of  doul>tful  con- 
stitutionality,^ or  pay  the  expenses  of  a  reorganization,"  or  sell  roll- 
ing-stock on  credit  to  raise  money  to  pay  interest^  A  gas  company 
may  refuse  to  supply  gas  to  the  receiver  of  a  corporation  where  the 
corporation  itself  has  not  paid  back  bills.^  The  court  will  order  the 
receiver  to  pay  a  sum  to  a  telegi-aph  company,  where  the  telegraph 
company  otherwise  w^ill  withdraw  the  services.^  A  state  statute  regu- 
lating the  powers  and  duties  of  receivers  is  not  applicable  to  receivers 
in  the  federal  courts.^ ^ 

Even  after  a  foreclosure  decree  has  been  entered,  persons,  who 
were  not  parties  to  the  suit,  but  who  had  made  an  agreement  with 
the  receiver  relative  to  the  abandonment  of  a  strip  of  street  railwav 
and  the  franchise  therefor,  which  agreement  has  been  confirmed  bv 
the  city  and  carried  out,  may  file  an  independent  bill  in  equity  to  have 
the  decree  modified.^ ^  The  purchaser  at  a  receiver's  sale  may,  by  the 
terms  of  the  purchase,  as  laid  down  in  the  decree  authorizing  the  sale, 

court.    Royal  T.  Co.  v.  Washburn,  etc.    to  sue  the  receiver  for  the  excess  of 
R.  R.,  139  Fed.  Rep.  865   (1905).  charges.     Re   McElrath,    2    Dill.    4C0 

1  Peoria,   etc.   v.  Hickey,   81  N.  W.     (1S73);  s.  c,  16  Fed.  Cas.  72. 

Rep.  473   (Iowa,  1900).  Gin  Central   Trust  Co.    v.  Wabash, 

2  State  V.  City  of  New  Orleans,  106  etc.  Rj\,  25  Fed.  Rep.  69  (1885),  the 
La.  469   (1901).  court  refused  to  allow  payment  out  of 

3  Harrigan  v.  Gilchrist,  99  N.  W.  the  fund  in  court  of  the  expenses  of 
Rep.  909   (Wis.  1904).  reorganization. 

4  A  receiver  will  not  be  allowed  to  7  The  court  will  not  authorize  the 
continue  the  business  of  an  insolvent  receiver  to  borrow  money  by  selling 
insurance  corporation  where  the  effect  the  rolling-stock  to  a  car  trust  and 
would  be  to  freeze  out  the  policy-  then  taking  back  the  same  on  the  in- 
holders  by  the  assessments.  People  v.  stalment  plan.  Taylor  v.  Philadel- 
Atlantic,  etc.  Ins.  Co.,  15  Hun,  84  phia,  etc.  R.  R.,  9  Fed.  Rep.  1  (1S81). 
(1878);   aff'd,  77  N.  Y.  336.  8  Paterson  v.  Gas,  etc.  Co.,  [1S96]  2 

5  Where  a  receiver  is  in  charge,  he  Ch.  476,  rev'g  74  L.  T.  Rep.  280. 

will   not  be  ordered   by   the  federal  » Newgass  r.  Atlantic,  etc.  Ry.,  72 

court  to  reduce  the  rates  in  accord-  Fed.  Rep.  712  (1894). 

ance  with  a  state  stvatute  which  is  not  ui  Guaranty,   etc.   Co.  v.  Galveston, 

being  obeyed  by  other  roads,  and  the  etc.  R.  R..  107  Fed.  Rei>.  311   (1901). 

validity  of  which  is  being  tested,  but  u  Thomi)son  r.  Schenectady  Ry..  119 

he  will  be  allowed  to  obey  it  if  he  Fed.  Rep.  634  (1903).  C/.  Thompson  r. 

thinks   best,   or   the   trustees   of   the  Schenectady  Ry.,  131   Fed.  Rep.   577 

mortgage  desire  him  so  to  do.     The  (1904). 
court,  however    will  allow  a  shipper 
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be  bound  to  carry  out  all  contracts  wbicb  have  been  made  by  the  re- 
ceiver.^ 

§  873.  Rolling-stock— Liability  of  the  receiver  and  the  fund  for 
car  rentals— Purchases  of  rolling-stock. — The  court  may  authorize 
a  receiver  to  purchase  or  rent  rolling-stock  for  the  operation  of  the 
road.  If  the  rolling-stock  which  the  receiver  finds  upon  the  road 
when  he  takes  possession  is  not  owned  but  is  rented  to  the  com- 
pany, and  if  the  receiver  continues  to  use  such  rolling-stock,  then  the 
court  will  direct  that  a  reasonable  rental  be  paid  therefor  by  the 
receiver.^ 

Where,  however,  the  receiver  finds  the  company  in  possession  of 
rolling-stock  under  a  "car  trust,"  or  lease  or  contract  whereby  the 
stipulated  rental  is  really  a  partial  payment  for  the  cars,  the  court 
may  direct  the  receiver  to  continue  the  payments  and  thus  complete 
the  purchase,  or  the  court  may  order  the  receiver  to  deliver  the  prop- 
erty to  the  owners.^ 


1  See  §  S90,  infra,  and  notes  on  p.  may  be  authorized  to  purchase  the 
3109,  supra.  An  agreement  between  rolling-stock  which  is  found  on  the 
the  receiver  of  a  street  railway  and  a  road,  but  wiiich  belongs  to  another 
city  by  which  the  street  railway  is  company,  the  stock  having  been 
discontinued  on  a  certain  street  does  placed  on  the  road  without  any  con- 
not  bind  the  purchaser  at  foreclosure  tract  whatsoever.  Central  Trust  Ck>. 
sale,  such  agreement  having  been  v.  Marietta,  etc.  R.  R.,  48  Fed.  Rep. 
made  after  the  decree  of  foreclosure.  32  (1891).  Where  the  road  is  en- 
Thompson  V.  Schenectady  Ry.,  131  tirely  without  rolling-stock,  the  court 
Fed.  Rep.  577   (1904).  may   authorize   the    receiver   to    pur- 

2  The  receiver  must  pay  a  reason-  chase  such  as  is  necessary  for  the 
able  rental  on  car-trust  cars  which  he  operation  of  the  road.  McLane  v. 
decides  finally  to  return  to  the  owner.  Placerville,  etc.  R.  R.,  66  Cal.  606,  626 
He   is  entitled   to   a  reasonable  time  (1885). 

to  decide.  Piatt  v.  Philadelphia,  etc.  3  The  receiver  should  pay  instal- 
R.  R.,  84  Fed.  Rep.  535  (189S).  Where  ments  due  to  a  car  trust,  although 
a  receiver  continues  to  use  rolling-  the  trust  has  merely  a  mortgage  in- 
stock  belonging  to  another,  the  fund  terest  in  the  cars.  The  receiver 
in  court  will  be  used  to  pay  the  ren-  should  pay  this  the  same  as  though 
tal  therefor,  and  also  for  repairs  he  were  purchasing  rolling-stock  to 
which  the  receiver  should  have  made  operate  the  road.  It  is  a  proper 
but  did  not  make.  Turner  v.  Indian-  charge  on  Income  in  preference  to 
apolis,  etc.  Ry.,  8  Biss.  527  (1879);  the  bondholders'  Interest.  It  is  for 
s.  c,  24  Fed.  Cas.  372.  The  court  hav-  the  court  to  say  whether  rental  be 
ing  in  its  decree  retained  jurisdic-  paid  or  the  contract  of  purchase  of 
tion  of  the  case  to  settle  and  adjudi-  the  cars  be  completed.  In  this  case 
cate  claims  may  pass  upon  the  claim  the  receiver  was  ordered  to  continue 
of  another  railroad  company  for  ren-  making  the  partial  payments.  But  in- 
tal  for  its  cars  used  by  the  receiver  asmuch  as  supply  and  labor  claims 
and  the  reorganized  company.  Cen-  were  in  arrears,  the  court  ordered 
tral  Trust  Co.  v.  Wabash,  etc.  Ry.,  46  a  cessation  of  the  payments  on  the 
Fed.  Rep.  156    (1891).     The  receiver  cars  for  the  time  being.     The  court 
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§  874.  Contracts  in  force  when  the  receiver  is  appointed— Lease- 
holds which  pass  into  the  hands  of  a  receiver— Rent  paid  by  the  re- 
ceiver on  lines  of  railroad  leased  to  him— Royalties,  etc.,  paid  by 
khe  receiver.  — When  a  receiver  is  apijointcd,  he  generally  firid.s  a 
number  of  executory  contracts  in  force — contracts  of  eiiiploymeut 
or  for  rental  of  premises  or  for  purchase  of  material,  etc.  lUt  then 
must  decide  whether  he  wishes  to  adopt  any  of  these  contracts  as 
his  own.  If  ho  does  not  adopt  a  particular  contract,  then  that  con- 
tractor has  no  preferred  claim  ai^ainst  the  receiver,  as  a  jiart  of  the 
receiver's  expenses  or  disbursements,  but  has  merely  a  claim  against 
the  corporation  and  its  general  assets,  and  this  claim  may  be  for 
past  sums  due,  or  for  breach  of  contract,  or  both.  On  the  otlier  hand 
if  the  receiver  does  adopt  the  contract,  then  as  to  sums  becoming  duo 


held  that  the  labor  and  supply  claims 
took  precedence  over  the  car  claims 
in  payments  from  income.  Frank  v. 
Denver,  etc.  Ry.,  23  Fed.  Rep.  123 
(1S85).  Car  rentals  during  the  re- 
ceivership in  foreclosure  proceedings 
should  be  paid  out  of  the  final  assets, 
even  though  the  receiver  operated  the 
road  at  a  loss.  All  the  rolling-stock 
is  entitled  to  the  rental,  whether  used 
by  the  receiver  or  not.  If  there  was 
too  much,  the  bill  of  foreclosure 
should  not  have  asked  for  a  receiver 
of  all  of  it.  Kneeland  v.  American 
L.  &  T.  Co.,  136  U.  S.  89  (1890). 
Where  a  receiver  avoids  a  lease  he 
must  return  equipment  equal  to  what 
was  received,  where  the  lease  express- 
ly so  provided.  Johnson  v.  Lehigh, 
etc.  Co.,  138  Fed.  Rep.  601  (1905). 
In  a  railway  mortgage  foreclosure  a 
car  claim  will  be  determined  upon 
its  merits'  and  not  upon  the  agree- 
ments, where  the  same  persons  con- 
trolled the  railway  and  also  the  car 
company.  Such  rental  will  be  allowed 
as  similar  cars  would  have  received 
from  other  railroad  companies.  The 
rental  on  the  cars  for  six  months 
prior  to  the  appointment  of  the  re- 
ceiver and  for  subsequent  time  will 
be  paid  out  of  the  income  and  out  of 
the  fund  realized  upon  the  sale  of  the 
property.  Interest  is  allowed  where 
there  has  been  a  vexatious  and  un- 
reasonable delay  in  payment.    Certain 


repairs  also,  which  the  receiver  had 
agreed  to  make,  were  allowed.  Thomas 
V.  Peoria,  etc.  Ry.,  36  Fed.  Rep.  808 
(1888).      Although    a    receiver    con- 
tinues to  use  the  cars  of  a  car  trust, 
after  delivery  thereof  to  the  car  trust 
has  been  demanded  by  the  latter,  the 
partial  payments  therefor  not  having 
been  met  by  the  receiver,   neverthe- 
less the  court  will  not  order  the  re- 
ceiver to  make  such  partial  payments. 
The  court  will  allow  the  car  trust  a 
reasonable  rental.     Farmers'  L.  &  T. 
Co.  V.  Chicago,  etc.  Ry.,  42  Fed.  Rep. 
6   (1889).     The  lessor  of  the  rolling- 
stock   which   the   lessee  contracts    to 
purchase  on  the  instalment  plan  can- 
not insist  on  the  receiver  paying  the 
balance   due  and   taking  the   rolling- 
stock,  where  the  contract  provided  for 
a  return  of  the  rolling-stock  in  case 
of   inability   to   pay.     It   is   doubtful 
whether   the  partial   payments  could 
be   recovered    back   by   the   receiver. 
Sunflower  Oil   Co.   r.  Wilson,   142   U. 
S.  313    (1S92);    Fosdick  v.  Schall.  99 
U.  S.  235  (1S7S);  Fosdick  r.  Car  Co., 
99  U.   S.   256    (1878);    Huidekoper  r. 
Locomotive    Works,     99     U.     S.     258 
(1878).     In  determining  the  amount 
of  rent  which  the  receiver  should  pay 
for  rolling-stock,  the  court   will   add 
to  the  cost  price  any  increase  in  the 
value  thereof.    Central  T.  Co.  r.  Mari- 
etta,    etc.     Ry..     4S     Fed.     Rep.     S75 
(1891). 
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before  such  adoption,  the  contractor  is  a  general  creditor  only,  but 
as  to  sums  becoming  due  after  such  adoption,  they  are  a  part  of  the 
receiver's  expenses  or  disbursements  and  must  be  paid  as  such.  The 
law  is  clear  that  a  receiver  may  refuse  to  carry  out  an  executory  con- 
tract of  the  corporation.^  This  rule  works  both  ways.  Where  a  con^ 
tractor  has  but  partially  completed  his  contract,  and  a  receiver  is 
appointed,  he  is  entitled  to  consider  the  contract  as  abandoned  on 
that  day,  but  before  deciding  he  may  wait  a  reasonable  time  to  see 
what  the  parties  in  interest  or  the  receiver  do  in  regard  to  the  com- 
pletion of  the  contract.^ 

These  principles  of  law  are  applicable  where  a  receiver  is  put  in 
charge  at  the  instance  of  a  mortgagee,  and  he  finds  several  lines  of 
railroad  already  leased  to  and  in  operation  by  the  insolvent  mortgagor 
company.  The  question  then  arises,  what  shall  he  do  ?  Shall  he 
continue  to  operate  the  leased  lines  and  pay  the  stipulated  rental,  or 
shall  he  cut  them  off?  The  courts  have  finally  settled  on  the  rule 
that  he  may  operate  them  for  a  short  time  to  determine  whether  he 
cares  to  assume  the  lease  and  the  payment  of  the  rental.  The  court 
will  then  direct  him  to  assume  the  lease,  or,  if  an  opposite  course  is 
determined  upon,  the  court  will  authorize  the  lessor  company  to 
retake  its  property,  unless  it  is  willing  that  the  receiver  retain 
possession  and  pay  such  rental  as  the  profits  of  the  leased  line  will 
justify.^ 

1  Scott  r.  Rainier,  etc.  Ry.,  13  "Wash,  plete  contracts.  Florence  Gas,  etc.  Co. 
108  (1895).  The  receiver  need  not  v.  Hanby,  101  Ala.  15  (1893).  The 
fulfill  an  executory  contract  of  the  court  may  authorize  the  receiver  to 
corporation  to  purchase  land.  .  Cen-  adopt  a  traffic  or  running  contract 
tral  Trust  Co.  v.  East  Tennessee  Land  whereby  each  of  two  railroads  ran 
Co.,  79  Fed.  Rep.  19  (1897).  An  over  tracks  of  the  other.  Seibert  v. 
agreement  between  a  railroad  and  its  Minneapolis,  etc.  Ry.,  58  Minn.  53 
employees  does  not  bind  a  receiver.  (1894).  A  guaranty  of  coal  that  may 
Re  Seattle,  etc.  Ry.,  61  Fed.  Rep.  541  be  bought  may  be  enforced  by  a  re- 
(1894).  Where  the  receiver  refuses  ceiver,  although  the  guaranty  was  be- 
to  accept  merchandise  bought  by  the  fore  the  receivership,  and  the  sale  of 
company,  and  the  vendor  sells  it  for  coal  was  by  the  receiver  himself, 
the  receiver's  account,  without  con-  Philadelphia,  etc.  Co.  v.  Daube,  71  Fed. 
sent  of  the  court,  he  is  not  guilty  of  Rep.  583  (1896).  See  also  §642, 
contempt  of  court,  and  cannot  recover  siipra. 

the  loss.     Moore  v.  Potter,  155  N.  Y.  2  Commonwealth,  etc.  Co.  v.  North 

481    (1898),  rev'g  87  Hun,   334.     The  American  T.   Co.,   135   Fed.   Rep.   984 

court,   however,   may  authorize  a  re-  (1905). 

ceiver    appointed    in    a   suit   for   dis-  3  A  receiver  may  take  possession  of 

solution  to  execute  and  carry  out  ex-  leased  property  and  use  the  same  for 

isting  contracts  of  the  corporation,  or  a  reasonable   time   to  enable   him  to 

to  enter  into  and  carry  out  new  con-  elect  whether  he  will  assume  the  lease 

tracts.      Even    after    the    dissolution  as  to  rent  accruing  after  his  appoint- 

the  receiver  may  be  authorized  to  com-  ment,   or  whether  he  will   surrender 

3116 


CH.  LI.] 


RECEIVERS. 


[§  874. 


Such  a  receiver  is  not  bound  to  adopt  the  contracts,  accept  the 
leases,  or  otherwise  step  into  the  shoes  of  the  insolvent  mortgagor, 

the  lease  and  pay  rent  for  the  time    such  leased  line.     Central   Trust  Co. 

he  actually  holds  it.    Where  the  order    v.  Wabash,  etc.  Ry.,  23  Fed.  Rep.  863 

(18S5).  Where  the  court  orders  that 
any  lessor  of  a  railroad  to  a  system 
of  railroads  which  is  undergoing  fore- 
closure may  retake  possession  for 
non-payment  of  rent,  and  then  orders 
the  receiver  to  pay  certain  rent  to 
a  certain  lessor  after  other  previous 
orders  for  payments  of  money  are 
fulfilled,  such  lessor,  on  the  final  ac- 
counting,   cannot    claim    that    he    is 

Cen- 
tral Trust  Co.  V.  Wabash,  etc.  Ry., 
38  Fed.  Rep.  63  (1889).  Where  the 
statute  does  not  vest  title  in  the  re- 
ceiver, he  is  not  liable  on  a  lease 
merely  because  he  takes  possession  of 
it,  but  is  liable  only  for  a  reasonable 
rental.  Bell  v.  American  Protective 
League,  163  Mass.  558  (1895).  A 
lessor  has  no  preferred  claim  for  ren- 


of  the  court  directs  the  receiver  to 
take  possession  of  all  the  properties, 
the  fact  that  certain  leasehold  prop- 
erty was  not  in  use  is  immaterial, 
where  the  receiver  delays  for  over  a 
year  after  the  lessor  has  demanded 
the  rent  in  deciding  whether  he  will 
assume  the  lease.  Dayton,  etc.  Co. 
V.  Falsenthall,  116  Fed.  Rep.  961 
(1902).     Where   the   receiver,    under 

authority  given  by  the  court,  con-  entitled  to  payment  absolutely 
tinues  to  operate  leased  lines  instead 
of  cutting  them  off  or  negotiating  for 
a  reduction  of  rental,  he  must  pay  the 
contract  rental,  even  though  he  ope- 
rates them  at  a  loss.  Woodruff  v. 
Erie  Ry.,  93  N.  Y.  609  (1883).  The 
court  will  order  a  receiver  to  pay  the 
rent  of  a  railroad  for  the  time  during 
which  the  receiver  operated  it,  where 
the   continuance  and  preservation   of    tals  accruing  during  the  receivership. 


the  leasehold  was  clearly  intended 
in  the  foreclosure  proceedings.  The 
lessor  railroad  is  not  liable  for  any 
part  of  the  expenses  of  foreclosure. 
Brown  v.  Toledo,  etc.  R.  R.,  35  Fed. 
Rep.  444  (1888).  The  appointment  of 
a  receiver  of  a  system  of  railroads, 
made  up  largely  of  leased  lines,  does 
not  obligate  the  receiver  to  pay  the 
rental  on  such  leased  lines  as  do  not 
pay  operating  expenses.  But  the  court 
will  order  payment  of  the  rent  on 
those   leased   lines   which   earn   more 


where  the  lessor  did  not  demand 
either  possession  or  a  confirmation  of 
the  lease  when  the  receiver  went  in. 
New  York,  Pa.  etc.  R.  R.  v.  New  York, 
Lake  Erie,  etc.  R.  R.,  58  Fed.  Rep. 
268  (1893).  As  against  rentals  accru- 
ing during  the  receivership,  the  re- 
ceiver cannot  set  oft  claims  existing 
prior  to  the  receivership.  Farmers' 
L.  &  T.  Co.  r.  Northern  Pac.  R.  R.,  58 
Fed.  Rep.  257  (1893).  Where,  upon 
the  appointment  of  the  receiver,  a 
lessor  of  a  line  of  which  the  receiver 


than    operating    expenses,    such    pay-    takes  possession  demands  of   the  re- 


ment  to  be  made  from  the  profits 
derived  from  such  leased  lines.  Cen- 
tral Trust  Co.  V.  Wabash,  etc.  Ry.,  34 
Fed.  Rep.  259  (1888).  Where  the  re- 
ceivers are  operating  the  whole  sys- 
tem, consisting  of  many  leased  lines, 
the  accounts  of  each  leased  line  will 


ceiver  and  of  the  court  either  an 
adoption  or  a  rescission  of  the  lease, 
and  the  decision  of  the  court  is  de- 
layed several  months,  the  receiver 
must  pay  the  full  rental  up  to  the 
time  of  the  decision.  Farmers'  L.  & 
T.  Co.  r.  Northern  Pac.  R.  R..  58  Fed. 


be  kept  separately,  and  the  expenses  Rep.  257  (1S93).  Where  by  the  terms 
of  each  reduced  if  possible,  until  it  of  a  lease  the  net  earnings  are  to  be 
paj'^s  operating  expenses.  If  unable  used  to  pay  mortgage  bondholders  of 
to  do  so,  receiver's  certificates  on  the  the  lessor,  and  the  lessee  afterwards 
whole  system  will   be  issued  to   aid    passes   into   a   receiver's    hands,    the 
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if,  in  his  opinion,  it  would  be  unprofitable  or  undesirable  to  do  so. 
The  receiver  is  entitled  to  a  reasonable  time    in    which  to   elect 


court  will  enforce  sucli  agreement,  of  the  bonds  of  the  lessor.  Ames  v. 
Grand  Trunk  Ry.  v.  Central  R.  R.,  Union  Pac.  Ry.,  60  Fed.  Rep.  966 
78  Fed.  Rep.  690  (1897).  Past-due  (1894).  Even  though  the  receiver  re- 
rent  on  a  road  leased  to  the  insolvent  tains  possession  of  a  leased  railroad 
company  will  not  be  paid  out  of  the  for  ten  months,  he  may  be  liable  only 
proceeds  of  the  foreclosure  sale  of  the  for  a  reasonable  rental,  it  being  shown 
property  of  the  lessee,  where  the  re-  that  negotiations  had  been  going  on 
ceiver  of  the  latter  threw  up  the  lease,  during  that  time  for  a  reduction  of 
Central  Trust  Co.  v.  Charlotte,  etc.  the  contract  rental.  Carswell  v.  Farm- 
R.  R.,  65  Fed.  Rep.  264  (1895).  Rent-  ers'  L.  &  T.  Co.,  74  Fed.  Rep.  88 
als  accruing  prior  to  a  receivership  (1896).  A  receiver  will  not  be  or- 
are  unsecured  liabilities,  even  though  dered  to  assume  a  lease  merely  ba- 
the lease  provides  that  the  lessor  shall  cause  the  company  which  he  repre- 
have  a  certain  part  of  the  rental  sents  is  solvent.  Empire  Distilling 
when  it  does  not  exceed  a  certain  Co.  v.  McNulta,  77  Fed.  Rep.  700 
figure.     New  York,  Pa.  etc.  R.  R.  v.  (1897). 


New  York,  Lake  Erie,  etc.  R.  R.,  58 
Fed.  Rep.  268   (1893).    Where  the  re- 


Where  a  lease  gives  to  the   lessor 
thirty  per  cent,  of  the  gross  earnings 


ceiver  operates  the  leased  line  for  this  thirty  per  cent,  is  not  a  rental 
eighteen  months  and  pays  part  of  the  or  a  mere  obligation  to  pay,  but  is 
rent  and  keeps  no  separate  account,  impressed  with  the  trust,  and  having 
the  stipulated  rent  must  be  paid  from  been  made  payable  to  the  bondholders 
the  time  that  the  receiver  was  in  pos-  of  the  lessor  they  may  collect  it  from 
session.  Central,  etc.  Co.  v.  Farmers'  the  receiver  of  the  lessee.  Terre 
L.  &  T.  Co.,  79  Fed.  Rep.  158  (1897).  Haute,  etc.  R.  R.  v.  Cox,  102  Fed.  Rep. 
Where  the  receiver  continues  the  ope-  825  (1900).  The  court  will  order  the 
ration  under  a  lease,  which  lease  con-  receiver  to  pay  rent  for  premises 
tains  a  provision  for  purchase  also,  T\'hich  he  continues  to  occupy  after 
the  receiver  is  bound  by  the  instru-  he  takes  possession.  People  v.  Uni- 
ment.  Mercantile  Trust  Co.  v.  Atlan-  versal,  etc.  Co.,  30  Hun,  142  (1883). 
tic,  etc.  R.  R.,  80  Fed.  Rep.  18  (1897).  A  lease  of  one  railroad  to  another  is 
The  expenses  and  deficits  incurred  by  valid  in  California,  even  though  in 
the  receiver  in  operating  a  leased  road  the  contract  of  lease  there  is  a  pro- 
d'uring  the  time  when  he  was  decid-  vision  that  the  lessee  shall  have  the 
ing  as  to  whether  to  accept  the  lease  right  to  buy  the  property.  A  pro- 
or  not  are  not  chargeable  upon  the  vision  that  the  lessee  shall  pay  the 
mortgaged  property  in  the  receiver's  taxes  may  be  enforced  against  a  re- 
hands.  Mercantile  Trust  Co.  v.  Farm-  ceiver  of  the  lessee.  U.  S.  Trust  Co. 
ers'  L..  &  T.  Co.,  81  Fed.  Rep.  254  r.  Mercantile  Trust  Co.,  88  Fed.  Rep. 
(1897).  If  the  receiver  continues  a  140  (1898).  The  court  may  order  its 
lease  of  cars  he  must  pay  the  rental,  receiver  to  maintain  gates  and  other 
even  though  the  payment  is  made  out  safeguards  at  a  railway  crossing  in 
of  the  corpus  of  the  estate.  Mercan-  accordance  with  the  terms  of  an  ex- 
tile,  etc.  Co.  V.  Southern,  etc.  Co.,  113  isting  contract.  Hunt  v.  Illinois,  etc. 
Ala.  543  (1897).  A  receiver,  within  R.  R.,  96  Fed.  Rep.  644  (1899).  A 
a  reasonable  time  after  taking  pos-  receiver  cannot  have  a  contract  of  a 
session,  may  refuse  to  -continue  a  lease  corporation  set  aside  as  ultra  vires 
which  the  company  had  accepted,  and  and  cannot  recover  back  payments  al- 
may  refuse  to  be  bound  by  a  guaranty  ready  made  thereon,  especially  where 
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whether  he  will  adopt  or  discontinue  such  contracts  ajid  leai?C8.  If 
he  adopts  the  lease  in  a  foreclosure  suit,  he  becomes  vested  with 
the  title  to  the  leasehold  interest,  and  becomes  liable  upon  tlie  covenant 
to  pay  rent,  but  a  delay  of  nearly  a  year  by  the  receiver  in  deciding 
to  refuse  a  lease  does  not  prevent  his  declining  to  operate  under  the 
lease  any  longer,  even  though  he  has  operated  under  it  during  the 


the  contract  was  carried  out  by  the 
corporation  for  several  years,  and  was 
then  canceled  by  mutual  agreements 
before  the  receiver  was  appointed,  the 
contract  in-  this  case  being  a  ninety- 
nine  year  lease  of  real  estate  to  a 
bank,  upon  which  real  estate  the  bank 
erected  a  building  for  its  own  use 
and  for  rental.  Brown  t'.  Schleier, 
112  Fed.  Rep.  577  (1901);  aff'd,  194 
U.  S.  18.  Where  an  express  company 
has  an  exclusive  contract  with  a  rail- 
road company  for  the  entire  system 
of  that  company,  and  the  system  be- 
comes insolvent  and  disintegrates,  and 
the  receiver  of  the  main  company  re- 
fuses to  continue  the  contract,  the  con- 
tract falls  as  to  the  entire  system. 
Smith  V.  Wells,  etc.  Co.,  96  Fed.  Rep. 
375  (1899).  A  contract  whereby  a 
stockholder  sells  his  stock  to  an  in- 
dividual who  guarantees  that  the  for- 
mer will  be  employed  at  a  stated  sal- 
ary by  the  corporation  for  two  years 
is  enforceable  against  the  person  so 
purchasing  the  stock,  even  though  the 
corporation  passes  into  the  hands  of 
a  receiver  before  the  expiration  of 
the  two  years  and  the  employment  is 
thereby  stopped.  Kinsman  v.  Fisk,  37 
N.  Y.  App.  Div.  443  (1S99).  A  re- 
ceiver has  no  power  to  adopt  a  con- 
tract of  a  company  by  which  the  lat- 
ter agreed  to  retain  in  its  employ  one 
of  its  employees  who  had  been  in- 
jured. Whightsel  v.  Felton,  95  Fed. 
Rep.  923  (1899).  A  person  claiming 
rent  accruing  during  the  receivership 
should  file  a  petition,  and  it  is  not 
the  duty  of  the  receiver  to  file  it. 
Halsted  r.  Forest  Hill  Co.,  109  Fed. 
Rep.  820  (1901).  Creditors  who,  after 
a  receiver  has  been  appointed,  ad- 
vance   money    in    compromise    of    a 
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claim  against  the  corporation  and 
take  notes  of  the  company  for  the 
money  so  advanced,  are  not  entitled 
to  a  preference  therefor.  Maxwell  v. 
Wilmington,  etc.  Co.,  101  Fed.  Rep. 
852    (1900). 

Where  a  receiver  of  a  lessor  rail- 
road is  appointed  and  takes  posses- 
sion, the  receiver  of  the  lessee  rail- 
road is  no  longer  bound.  Ames  v. 
Union  Pac.  Ry.,  60  Fed.  Rep.  966 
(1894).  The  receiver  of  a  large  system 
may  renounce  a  lease,  even  after 
sixty-five  days  have  expired  since  he 
assumed  control.  Ames  v.  Union  Pa- 
cific Ry.,  60  Fed.  Rep.  966  (1894). 
Where  the  receiver  operates  leased 
lines  for  a  year,  and  uses  the  earn- 
ings to  pay  interest,  the  court  will 
order  him,  to  that  extent,  to  pay 
taxes  on  the  road  as  required  by  the 
terms  of  the  lease.  Clyde  r.  Rich- 
mond, etc.  R.  R.,  63  Fed.  Rep.  21 
(1894).  Where  a  receiver  has  paid 
back  rental  to  a  lessor  line  amount- 
ing to  more  than  the  net  profits  re- 
ceived for  many  years  from  that  line, 
although  the  amount  so  paid  is  not 
equal  to  the  stipulated  rental,  and 
about  two  weeks  after  the  apiwint- 
ment  of  the  receiver  the  lessor  peti- 
tions the  court  to  order  the  receiver 
to  pay  the  full  rental,  and  to  issue 
receiver's  certificates  therefor,  which 
certificates  shall  be  prior  to  all  other 
claims  on  the  lessee's  property,  the 
court  will  refuse  to  so  order.  The  two 
weeks'  use  of  the  road  by  the  receiver 
does  not  constitute  an  agreement  to 
accept  the  lease  and  pay  full  rental. 
Park  t\  New  York,  Lake  Erie,  etc.  K. 
R.,  57  Fed.  Rep.  799  (1893).  Where 
a  receiver  acts  under  a  lease  until 
its  termination,  he  cannot  claim  that 
19 
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intervening  time.  Tile  lessor  or  tlie  trustees  of  its  mortgage  may  in- 
tervene at  any  time  in  order  to  compel  tlie  receiver  to  elect.  The 
court  may  order  rent  to  be  paid  after  certain  other  preferred  debts 


the  rent  should  be  on  a  quantu7n 
meruit,  but  he  must  pay  the  stipu- 
lated rent.  Spencer  v..  World's  Co- 
lumbian Exposition,  163  Hi.  117 
(1896).  A  receiver  cannot,  by  agree- 
ment with  a  lessor  company,  abro- 
gate the  lease  pending  the  receiver- 
ship, except  by  consent  of  the  court. 
The  court  will  consider  the  relations 
to  be  as  they  were  when  the  receiver 
was  appointed.  Day  v.  Postal  Tel. 
Co.,  66  Md.  354  (1887).  Where  a 
lease  to  a  railroad  is  declared  void 
in  a  foreclosure  suit  against  the  lat- 
ter, the  lessor  company  has  no  right 
to  payment  of  a  quantum  Tneruit  out 
of  the  fund  arising  from  the  fore- 
closure sale,  it  being  shown  that  the 
lease  had  been  for  many  years  a 
source  of  loss  to  the  lessee  of  the 
company.  St.  Louis,  etc.  R.  R.  v. 
Cleveland,  etc.  Ry.,  125  U.  S.  658 
(188S).  The  lessor  of  a  railroad  to 
a  company  that  has  passed  into  the 
hands  of  a  teceiver  cannot  by  peti- 
tion compel  the  receiver  to  pay  the 
rent,  where  the  receiver  denies  that 
he  is  operating  the  road  under  the 
lease.  The  disputed  questions  of  fact 
and  important  legal  questions  in- 
volved should  be  tried  by  action.  The 
bondholders  are  necessary  parties  to 
such  an  action.  People  v.  Erie  Ry.,  54 
How.  Pr.  59  (1877).  The  court  may 
authorize  the  receiver  to  pay  a  fair 
rental,  even  in  preference  to  the  bond- 
holders; also  to  pay  for  depreciation, 
and  for  supplies  used  on  such  road, 
all  in  preference  to  the  bondholders. 
Miltenberger  v.  Logansport  Ry.,  106 
U.  S.  286  (1882).  In  Milwaukee,  etc. 
Ry.  V.  Brooks,  etc.  Works,  121  U.  S. 
430  (1887),  the  trustee,  upon  taking 
possesion,  notified  the  lessor  of  a  rail- 
road to  the  mortgagor  company  that 
he,  the  trustee,  discontinued  the  lease, 
but  would  pay  a  fair  compensation. 
The  court  upheld  this  notice.     A  re- 


ceiver may  be  given  power  to  con- 
tinue to  operate  leased  railroads  and 
to  pay  the  rental  out  of  the  corpus 
of  the  estate.  If  he  does  operate 
them,  the  rental  fixed  by  the  original 
contract  of  lease  must  be  paid.  It 
is  no  defense  to  allege  that  the  orig- 
inal lease  was  ultra  vires.  The  court 
may  order  the  rights  of  the  parties 
to  be  determined  by  action  instead 
of  on  motion.  Woodruff  v.  Erie  Ry., 
93  N.  Y.  609  (1883).  Upon  a  re- 
ceiver being  appointed,  it  is  proper  to 
order  the  receiver  to  take  possession 
of  a  line  which  the  insolvent  mort- 
gagor was  operating  under  a  lease, 
and  the  receiver  is  then  bound  to  take 
possession.  If  on  the  final  sale,  how- 
ever, there  are  no  surplus  assets,  and 
the  leased  road  was  operated  at  a 
loss,  the  lessor  has  no  right  to  pay- 
ment of  rent  accruing  during  the  re- 
ceivership. The  court  may  refuse  to 
order  such  payment.  The  receivers 
are  entitled  to  a  reasonable  time  after 
taking  possession  to  ascertain  whether 
they  desire  to  assume  the  lease. 
Quincy  R.  R.  v.  Humphreys,  145  U. 
S.  82  (1892);  St.  Joseph,  etc.  R.  R.  v. 
Humphreys,  145  U.  S.  105  (1892). 
Where  the  receiver  makes  a  valid  con- 
tract for  repairs  on  a  leased  line,  he 
is  liable  thereon  as  receiver,  although 
the  line  is  afterwards  turned  over  to 
another  receiver.  Central  Trust  Co. 
V.  Wabash,  etc.  Ry.,  52  Fed.  Rep.  908 
(1892),  Where  the  receiver  is  or- 
dered to  pay  rental  for  cars  he  can- 
not offset  repairs  made  by  him  while 
using  the  cars.  Central  Trust  Co. 
V.  Wabash,  etc.  Ry.,  50  Fed.  Rep.  857 
(1892).  A  receiver  is  not  bound  by 
and  need  not  carry  out  contracts 
which  are  in  operation  relative  to 
rates  at  the  time  he  takes  possession. 
Central  Trust  Co.  v.  Marietta,  etc.  Ry., 
51  Fed.  Rep.  15  (1892);  Moran  v. 
Pittsburgh,  etc.  R.  R.,  32   Fed.   Rep. 
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are  paid.^  A  coinmon-law  or  clianccry  receiver  is  a  receiver 
pendente  lite  and  does  not  take  title,  and  hence  differs  from  a  statu- 
tory receiver,  who  is  practically  an  assignee ;  and  hence  the  fact  that 
a  common-law  receiver  continues  to  occupy  leased  premises  does  not 
render  him  liable  as  assignee  of  the  tenn  upon  the  covenant  to  pay 
rent.  He  may  be  liable  for  the  time  he  actually  occupies  the  premises, 
but  such  liability  can  be  enforced  only  in  that  suit."  A  lessor's  lien 
created  by  the  lease  itself  is  good  against  a  receiver  for  rent  accruing 
during  the  receivership.^  Where  a  lessor  to  a  corporation  causes  a 
receiver  to  be  appointed  of  the  corporation,  and  the  receiver  continues 
the  lease  for  three  months,  the  latter  is  bound  by  the  lease,  and  a  lien 
on  the  property  is  valid  according  to  the  terms  of  the  lease.'*  Where 
the  lessor  of  a  railroad  serves  notice  of  cancellation  of  the  lease  for 
non-payment  of  rent,  but  such  notice  is  not  served  until  after  a  re- 
ceiver of  the  lessee  has  been  appointed,  the  court  may  refuse  to  allow 
the  forfeiture,  provided  payment  of  the  rent  is  made.^  A  receiver 
who  continues  to  use  patents  on  which  royalties  are  to  be  paid  must 
comply  with  the  contract.*^     The  court  will  order  the  receiver  to  pay 


878  (1887);  St.  Paul,  etc.  R.  R.  i?. 
U.  S.,  112  U.  S.  733  (1885).  See  also 
§  890,  infra,  as  to  how  far  a  pur- 
chaser is  bound  by  leases  and  con- 
tracts. If  the  mortgage  does  not 
cover  after-acquired  property,  the  re- 
ceiver may  not  have  the  right  to  hold 
the  leased  road.  See  §  831,  supra.  As 
to  leased  rolling-stock,  see  §  873, 
supra.  As  to  whether  the  mortgage 
covers  leaseholds,  see  §  857,  supra. 

lU.  S.  Trust  Co.  V.  Wabash  Ry., 
150  U.  S.  287  (1893),  allowing  only 
one  month's  rent,  although  the  re- 
ceiver had  operated'  the  road  for 
nearly  a  year  under  the  lease  before 
electing  to  cancel  the  lease. 

2  Stokes  r.  Hoffman  House,  167  N. 
y.  554  (1901).  A  statutory  receiver 
who  takes  title  is  liable  for  rent,  but 
a  chancery  or  court  receiver  who 
takes  no  title,  but  acts  merely  as  an 
arm  of  the  court  to  preserve  the  prop- 
erty, is  liable  only  for  the  period 
of  occupancy.  Prince  v.  Schlesinger, 
116  App.  Div.  500  (1906).  A  receiver 
may  not  be  liable  on  leaseholds  which 
the  mortgage  covered  but  were  not 
(196)  31 


assigned  to  the  trustee,  even  though 
the  receiver  entered  into  possession 
and  afterwards  gave  up  possession. 
Hand  v.  Blow,  [1901]  2  Ch.  721. 

3  Lane  v.  Washington  Hotel  Co.,  190 
Pa.  St.  230  (1899), 

4  Link,  etc.  Co.  v.  Hughes,  174  111. 
155    (1898). 

5  Johnson  v.  Lehigh  Valley  Trac- 
tion Co.,  130  Fed.  Rep.  932   (1904). 

6  A  receiver  must  pay  royalties  the 
same  as  the  company  would  have  had 
to  do  before  it  could  sell  the  patented 
article.  People  v.  Remington,  59  Hun, 
282  (1891);  aff'd,  126  N.  Y.  C54. 
Where  a  receiver  has  taken  the  bene- 
fit of  a  contract  whereby  he  was  to 
pay  royalties,  and  the  patentee  applies 
to  the  court  for  pay,  it  is  error  for 
the  court  to  refuse  on  the  ground  that 
the  remedy  is  at  law.  A  jietition  is 
the  proper  remedy.  Andrews  v.  Stan- 
ton, IS  111.  App.  163  (1885).  Although 
a  license  to  use  a  patent  Is  not  as- 
signable, j-et,  where  the  licensee  is  a 
corporation,  its  receiver  may  operate 
under  the  license.  Emigh  v.  Cham- 
berlain, 8  Fed.  Cas.  648   (1861). 
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a  sum  to  a  telegrapli  company,  wliere  the  telegraph  c'ompany  other- 
wise will  withdraw  the  services.^ 

§  875.  Payment  of  operating  expense,  car  rentals,  damages,  etc., 
incurred  during  the  receivership— Liability  of  the  company. — In- 
asmuch as  a  receiver  takes  the  income  of  a  railroad,  he  of  course  must 
apply  that  income  first  to  the  payment  of  the  wages  of  employees, 
cost  of  repairs,  and  to  all  liabilities  incurred  by  him  as  receiver  in 
the  operation  of  the  road,  including  damages  due  to  the  negligence 
of  his  employees.  The  bondholders  will  not  be  allowed  to  take  the 
income  until  all  the  liabilities  incurred  by  the  receiver  in  earning 
that  income  are  paid.  This  includes,  of  course,  the  ordinary  wages 
of  his  employees,  and  the  order  appointing  the  receiver  generally  has 
a  provision  to  that  effect.  There  are  a  few  cases  which  pass  upon 
special  applications  of  the  rule.^ 

iNewgass  r.  Atlantic,  etc.  Ry.,  72    by  a   federal   receiver  does  not  con- 
Fed.  Rep.  712   (1894).  stitutionally    apply   to   such   distribu- 

2  A  receiver  may  be  sued  as  receiver    tion.     First  Nat.  Bank  v.  Ewing,  103 
for  coal  furnished  to  a  prior  receiver.    Fed.   Rep.   168    (1900).     Per&onal   in- 
Cobb  V.  Sv/eet,  46  N.  Y.  App.  Div.  375    juries  received  in  the  operation  of  a 
(1899).    Cars  destroyed  during  the  re-    road  by  a  receiver  are  a  part  of  the 
ceivership  are  proper  expenses  of  op-    operating  expenses.     South   Carolina, 
eratioQ    to   be   paid    by    the    receiver    etc.   R.    R.   v.   Carolina,   etc.   Ry.,    93 
where    such    cars    belonged    to    third    Fed.    Rep.    543    (1899).     Where   con- 
parties.      Grand    Trunk   Ry,   v.   Cent,    tractors  with  the  receiver  have  failed 
Vt.  R.  R.,   88   Fed.   Rep.   636    (1898).    to  comply  and  nothing  is  due  them, 
A  bank  may  charge  to  a  receiver  past-    the  subcontractors  have  no  equitable 
due  notes  of  the  receiver  held  by  the    claim  on  the  receiver.     Denison,  etc. 
bank  as   against   deposits   of  the   re-    Ry.  v.  Ranney-Alton,  etc.  Co.,  104  Fed. 
ceiver   in   the   bank.     Durkee   v.   Na-    Rep.   595    (1900).     Where  a  receiver 
tional  Bank,  etc.,   102  Fed.  Rep.   845    uses  materials  for  repairing  the  track 
(1900).     Where   roling-stock   is    pur-    which  were  on  hand  when  he  was  ap- 
cbased  by  the  receivers  on  the  instal-    pointed,  the  party  who  furnished  the 
ment  plan,  the  court  may  order  such    same    may    hold    the    receiver    liable 
rolling-stock  sold  and  may  order  the    therefor.     Central,  etc.  Ry.  v.  Hitch- 
receiver  to  pay  any  deficiency.     First    cock,  91  Fed.  Rep.  209    (1899).     Per- 
Nat.   Dank  v.   Ewing,   103   Fed.   Rep.    sons  furnishing  labor  and  furnishing 
168     (1900).      Receiver's    certificates    suw^lies  to  an  assignee  for  the  bene- 
and  receiver's  debts  stand  alike  in  dis-    fit  of  credfitors  are  entitled  to  a  pref- 
tribution,  without  preference   of  one    erence.      Bank    of   Visalia   v.    Dillon- 
over   the'  other,   the   only   preference    wood,  etc.  Co.,  82  Pac.  Rep.  374  (CaL 
being  for  taxes.     First  Nat.  Bank  v.    1905).    Cf.  §§  860,  861,  sttpm. 
Ewing,  103  Fed.  Rep.  168  (1900).  The       The  court  may  direct  the  receiver 
federal  court  is  not  bound  to  follow    to  pay  wages  to  an  employee  during 
state   statutes   as  to  payment  of   em-    recovery    from    an    injury    received 
ployees  and  the  distribution  of  funds    while  on  duty.     Missouri  Pac.  Ry.  v. 
in  the  hands  of  its  receiver,  and  the    Texas,    etc.    Ry.,    41    Fed.    Rep.    319 
act  of  congress  relative  to  the  manage-    (1890);    Thomas   r.   East   Tennessee, 
ment  and   operation  of  the  property    etc.  Ry.,  60  Fed.  Rep.  7  (1894).    The 
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It  has  been  held  in  England  that  a  judgment  against  a  receiver 
for  damages  to  a  ship  duo  to  the  defective  condition  of  a  wiiarf  in 
the  possession  of  the  receiver  has  no  priority  over  other  judgment 
creditors  of  tho  company,  such  damages  being  neither  working  ex- 
penses nor  other  obligations  in  respect  of  the  undertaking.^ 

Where  a  receiver  is  appointed  at  the  instance  of  a  foreclosing 
mortgagee,  and  the  receipts  of  the  receiver  are  not  sufficient  to  pay 
his  expenses  of  operating  and  preserving  the  property,  the  court  may 
order  any  deficiency  to  be  paid  out  of  the  fund  realized  at  the  fore- 
closure sale.^     If  the  fund  itself  is  insufficient  to  pay  such  expenses 


court  will  consider  applications  from 
the  employees  of  the  receiver  for  ad- 
vanced pay.  Frank  v.  Denver,  etc. 
Ry.,  23  Fed.  Rep.  757  (1885).  A  per- 
son who  made  a  contract  with  the 
receiver  in  regard  to  carting  away 
ashes,  etc.,  may  file  a  bill  in  equity 
and  ask  the  court  to  decree  him  dam- 
ages out  of  the  property,  although 
the  receiver  has  retired  and  a  new 
one  been  appointed.  Kerr  f.  Little, 
39  N.  J.  Eq.  83  (1884).  Where  the 
receiver  employs  a  manager,  and  the 
court  directs  that  the  receiver,  out  of 
his  compensation,  shall  pay  the  man- 
ager a  certain  sum,  the  receiver  may 
set  off  a  sum  due  from  the  manager 
to  the  receiver.  Gatzmer  v.  Philadel- 
phia, etc.  R.  R.,  39  N.  J.  Eq.  363 
(1885).  In  estimating  the  amount 
to  be  paid  on  a  contract  made  by 
the  receiver,  the  contract  having  been 
only  partly  performed,  and  the  per- 
formance of  the  remainder  stopped 
without  fault  of  the  contractor,  the 
claims  growing  out  of  subcontracts 
will  not  be  allowed  except  so  far  as 
disbursements  to  subcontractors  were 
actually  made.  Little  v.  Vanderbilt, 
26  Atl.  Rep.  1025  (N.  J.  1893). 

1  Re  Wrexham,  etc.  Ry.,  [1900]  2 
Ch.  436. 

2  Damage  occurring  during  the  re- 
ceivership must  me  paid  out  of  the 
receipts,  and  if  necessary  out  of  the 
corpus.  Cross  v.  Evans,  86  Fed.  Rep. 
1  (1898).  Necessary  supplies  pur- 
chased by  the  receiver  are  chargeable 
upon  the  fund  left  upon  foreclosure 

31 


sale.  The  amount  may  be  divided 
among  various  divisions  of  the  road. 
Kneeland  v.  Foundry,  etc.  Works,  140 
U.  S.  592  (1891).  In  ordering  pay- 
ment of  the  oi>erating  expenses  the 
court  will  not  apportion  them  accord- 
ing to  underlying  mortgages,  but  will 
order  them  paid  from  the  general 
fund  in  the  receiver's  hands.  Cal- 
houn V.  St.  Louis,  etc.  Ry.,  14  Fed. 
Rep.  9  (1880);  Central  T.  Co.  v.  Wa- 
bash, etc.  Ry.,  30  Fed.  Rep.  332 
(1887).  The  expenses  and  liabilities 
of  a  receiver  appointed  at  the  in- 
stance of  the  mortgagee  to  operate  the 
property  are  a  first  charge  on  the 
corpus  as  well  as  earnings.  People's 
Nat.  Bank  v.  Virginia,  etc.  Co..  104 
Va.  34  (1905).  Where  the  mortgage 
prescribes  that  the  trustee  shall  take 
possession  and  operate  or  sell  the  road 
upon  default,  and  as  a  matter  of  fact 
possession  is  taken  by  a  reorganiza- 
tion committee,  which  holds  practi- 
cally all  the  bonds  and  stock,  and  a 
friendly  foreclosure  is  had  and  a 
reorganization  carried  out,  expenses 
incurred  by  the  committee  in  operat- 
ing the  road  must  be  paid  prior  to 
the  mortgage,  the  foreclosure  decree 
having  a  provision  that  debts  prior 
in  equity  to  the  mortgage  and  entitled 
to  payment  from  the  corpus  shall  be 
paid  by  the  purchasers.  Queen 
Anne's,  etc.  Co.  r.  Queen  Anne's  R. 
R.,  148  Fed.  Rep.  41  (1906).  Em- 
ployees of  the  receiver  have  no  claim 
upon  the  body  of  the  estate  for  their 
wages,  unless  the  order  appointing  the 
■^3 
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of  the  receiver  and  also  liis  fees,  he  cannot  always  hold  liable  therefor 

receiver  so  provided.  Farmers'  L.  &  property  which  has  passied  into  a  re- 
T.  Co.  V.  Oregon,  etc.  R.  R.,  31  Oreg.  ceiver's  hands  may  be  used  to  pay  the 
237  (1897).  In  Re  Woerishoffer,  75  expenses  of  receivership,  including 
Fed.  Rep.  335  (1896),  current  ex-  debts  for  labor  and  supplies,  and  such 
penses  of  the  receivership  were  given  expenses  may  also  be  paid  in  prefer- 
priprity  over  receiver's  certificates,  ence  to  a  mortgage,  where,  after  the 
Where  a  parent  company,  owning  the  Receivership,  foreclosure  is  corn- 
stock  of  branch  companies,  passes  into  menced  and  the  foreclosure  decree 
a  receiver's  hands,  and  th«  latter  ex-  provides  for  the  payment  of  the  same 
pends  money  in  operating  one  of  the  without  objection.  Reinhart  v.  Au- 
branch  companies,  he  cannot  recover  gusta,  etc,  Co.,  94  Fed.  Rep.  901 
it  as  against  a  mortgagee  of  the  (1899).  Mileage  tickets  issued  by  an 
branch  company.  The  rule  is  other-  insolvent  railroad  company  over  an- 
wise  as  to  necessary  improvements,  other  line  and  redeemed  by  the  latter 
Coupons  paid  by  the  receiver  on  bonds  within  six  months  prior  to  the  re- 
issued by  the  branch  road  rank  next  ceivership  may  be  repaid  out  of  the 
after  the  bonds  and  other  coupons  are  income  of  the  receivership,  but  not 
paid.  Phinizy  v.  Augusta,  etc.  R.  R.,  out  of  the  corpus  of  the  mortgaged 
62  Fed.  Rep.  771  (1894).  Where  the  property.  Such  mileage  tickets  hav- 
railroad  earns  nothing  over  its  run-  ing  been  issued  under  an  agreement 
ning  expenses  while  in  the  hands  of  between  two  companies,  the  tickets 
a  receiver  at  the  instance  of  a  judg-  actually  issued  are  good  as  against 
ment  creditor,  car  rentals  during  the  the  solvent  company,  and  the  agree- 
four  months  at  the  end  of  which  fore-  ment  of  the  receiver  to  pay  such  of 
closure  is  commenced  cannot  be  al-  the  old  mileage  tickets  as  are  honored 
lowed  for  those  four  months  in  pref-  during  the  receivership  does  not 
erence  to  the  mortgage  debt.  Knee-  change  the  obligation  of  the  insolv- 
land  V.  American  L.  &  T.  Co.,  136  U,  ent  company  therefor  into  a  debt  of 
S.  89  (1890).  See  also  §  861,  swpra.  the  receiver.  Monsarrat  v.  Mercan- 
A  claim  for  personal  injuries  hapr  tile  T.  Co.,  109  Fed.  Rep.  230  (1901). 
pening  during  the  receivership  is  Indebtedness  created  by  a  receiver  ap- 
chargeable  upon  the  corpus  of  the  pointed  at  the  instance  of  stockhold- 
estate,  and  where  the  receiver's  cer-  ers  and  general  creditors  of  an  in- 
tiflcates  are  by  their  terms  to  be  paid  solvent  corporation  is  not  prior  in 
after  the  operating  expenses  are  paid,  right  of  payment  to  a  mortgage  rest- 
such  a  claim  for  damages  is  to  be  ing  on  the  property.  Seller  v.  Union, 
paid  before  the  receiver's  certificates  etc.  Co.,  50  W.  Va.  208  (1901).  A 
are  paid.  Anderson  v.  Condict,  93  receiver  of  a  hospital  corporation  can- 
Fed.  Rep.  349  (1899).  The  expense  of  not  contract  debts  in  operating  the 
rebuilding  bridges  incurred  by  the  re-  hospital  so  as  to  give  such  debts  pri- 
ceiver  of  the  lessee  of  a  railroad  can-  ority  over  an  existing  mortgage, 
not  be  made  a  first  lien  on  the  prop-  United  States,  etc.  Corp.  v.  Portland 
erty  itself,  as  the  lessor  is  not  bound  Hospital,  40  Oreg.  523  (1902). 
to  make  such  repairs.  Felton  v.  City  Where  foreclosure  is  by  cross-bill, 
of  Cincinnati,  95  Fed.  Rep.  336  (1899).  the  corpus  of  the  property  is  not  liable 
Debts  incurred  by  the  receiver  in  oper-  for  rentals  of  leased  lines  operated 
ation  have  a  priority  over  the  claims  by  the  receivers,  there  having  been 
of  general  creditors  Who  caused  the  no  demand  for  them  during  the  time, 
receiver  to  be  appointed.  Ruhlender  The  case  is  different  from  one  where 
V.  Chesapeake,  etc.  R.  R.,  91  Fed.  Rep.  the  mortgagee  files  a  bill  and  asks  the 
5    (1898).      The  corpus  of   a  mining  court  to  take  charge.     Central  Trust 
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the  party  who  commoncod  the  suit.'     Tims  wuero  the  trustee  of  the 
mortgage  of  a  caual  and  irrigation  conijjany  institutes  foreclosure 


Co,  V.  Waba^,  etc.  Ry.,  46  Fed.  Rep. 
26  (1891).  A  receiver  appointed  by 
the  state,  under  a  statute  by  which, 
the  state  has  a  lien  on  the  property, 
does  not  have  the  powers  of  a  re- 
ceiver appointed  by  a  court  of  equity, 
and  his  debts  are  not  enforceable 
against  the  property,  although  they 
may  be  as  against  the  income  of  the 
property  while  in  the  hands  of  the 
receiver.  State  v.  Edgefield,  etc.  R. 
R.,  6  Lea  (Tenn.),  353  (1880).  Where 
the  receiver  rents  cars  which  were 
sold  on  instalments  and  pays  the  ren- 
tal, the  vendor  of  the  cars  cannot  re- 
cover anything  from  the  fund  arising 
from  the  foreclosure  sale.  Fosdick  v. 
Schall,  99  U.  S.  235  (1878).  If  under 
such  a  contract  of  sale  the  cars  are 
nevertheless  sold  with  the  railroad  at 
foreclosure  sale,  the  purchasers  must 
pay  the  amount  due  on  the  contract 
or  restore  the  cars.  Fosdick  v.  Car 
Co.,  99  U.  S.  256  (1878).  Under  a 
similar  contract  to  sell  cars,  the 
vendor  whose  cars  are  returned  can- 
not be  paid  out  of  the  receiver's  funds 
for  injuries  to  the  cars.  Huidekoper 
V.  Locomotive  Works,  99  U.  S.  258 
(1878).  Where  during  the  receiver- 
ship granted  to  enforce  a  judgment, 
the  parties  or  most  of  them  agree 
upon  a  reorganization  without  com- 
pleting the  foreclosure,  and  the  re- 
ceiver by  such  agreement  is  directed 
to  continue  in  control  and  manage- 
ment, the  liability  is  a  complicated 
one.  See  §  882,  infra,  on  this  subject. 
"Net  earnings  of  the  road  are  to  be 
applied  primarily  to  the  payment  of 
the  emploj-ees  of  the  company  and  of 
the  amounts  due  for  supplies  and 
materials  furnished,  and  if,  instead 
of  making  these  paj-ments,  the  earn- 
ings are  diverted  either  to  the  pay- 
ment of  what  is  due  to  the  mort- 
gagees, or  for  improvements  or  better- 


ments placed  upon  the  road,  that  con- 
stitutes a  valid  claim  against  the 
corpus,  tho  property  in  the  hands  of 
the  court,  which  it  is  the  duty  of 
the  court  to  see  enforced."  Calhoun 
V.  St.  Louis,  etc.  Ry.,  14  Fed.  Rep.  9 
(1880).  Where  moneys  are  taken 
from  the  earnings  to  make  permanent 
improvements,  the  materialmen  are 
entitled  to  reimbursemeut  from  the 
bondholders  to  that  extent.  Finance 
Co.  V.  Charleston,  etc.  R.  R.,  52  Fed. 
Rep.  524  (1892).  Where  the  road 
does  not  pay  oi>erating  expenses,  the 
court  will  not  order  damages  for  an 
accident,  occurring  during  the  receiv- 
ership, to  be  paid  out  of  the  property. 
The  party  damaged  is  no  better  off 
than  he  would  have  been  if  the  com- 
pany had  continued  to  operate  the 
road.  The  mortgages  must  be  paid 
first.  Davenport  v.  Alabama,  etc.  R. 
R.,  2  Woods,  519  (1875);  s.  c,  7  Fed. 
Cas.  8.  Where  the  order  appointing 
the  receiver  does  not  expressly  so 
provide,  claims  for  labor,  etc.,  due  to 
the  receiver's  management  of  the 
property  cannot  be  paid  out  of  the 
corpus;  they  can  be  paid  only  from 
the  income,  and  are  not  paid  at  all 
if  there  is  no  income.  Nor  can  the 
cost  of  an  extension  be  paid  out  of 
the  corpus,  except  as  against  those 
bondholders  who  have  consented. 
Hand  v.  Savannah,  etc.  R.  R.,  17  S. 
C.  219,  266  (1881).  But  see  §876. 
i7ifra.  Where  a  receiver  is  appointed, 
and  a  mortgagee  intervenes  and  asks 
for  a  foreclosure,  and  does  not  object 
to  the  receiver,  the  mortgagee  is 
bound  by  the  receiver's  acts.  Under 
the  Texas  statute,  the  disbursements, 
contracts,  etc.,  of  the  receiver  must 
be  first  paid,  including  receiver's  cer- 
tificates, but  claims  of  creditors  prior 
to  the  receivership  are  not  to  be  pal(i 
in    priority    to   the   mortgage.      Ellis 


1  See  §  879.  infra. 
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suit  at  the  request  of  the  company  itself  and  of  the  bondholders,  and 
causes  a  receiver  to  be  appointed  and  with  the  consent  of  all  the  par- 
ties the  court  orders  the  property  to  be  operated  by  the  receiver,  the 
mere  fact  that  the  price  realized  on  foreclosure  sale  was  sufficient 
only  to  pay  the  receiver's  fees  and  a  small  part  of  the  receiver's  cer- 
tificates which  he  had  issued,  does  not  render  the  trustee  as  com- 
plainant liable  for  the  deficiency.^ 

A  person  injured  by  the  negligence  of  the  receiver  or  his  em- 
ployees has  no  absolute  right  to  payment  of  damages  therefor.  He 
obtains  payment  only  by  favor  of  tlie  court.  He  is  not  entitled  to 
a  jury  trial  of  his  case.  He  must  apply  to  the  court  of  equity  which 
appointed  the  receiver.  The  court  will  consider  the  application, 
and  if  it  appears  just  will  send  the  case  to  a  jury  to  ascertain  the 
amount  of  damage  done,  or  the  court  will  itself  fix  the  amount  and 


V.  Vernon,  etc.  Co.,  4  Tex.  Civ.  App. 
66  (1893).  Where  the  same  receivers 
are  appointed  for  a  system  of  rail- 
roads, and  the  profits  of  one  are  used 
by  them  to  pay  the  losses  of  opera- 
tion by  another,  the  amount  so  paid 
must  be  reimid  from  the  property  of 
the  latter.  Ames  v.  Union  Pac.  Ry., 
74  Fed.  Rep.  335  (1896).  Where  a 
building  in  process  of  construction  is 
not  covered  by  a  mortgage,  and  the 
receiver  causes  the  contractor  to  com- 
plete it,  and  then  refuses  to  pay  for 
it,  the  court  will  order  the  receiver 
to  pay  for  such  building,  if  the  build- 
ing is  to  be  sold  and  the  proceeds  ap- 
plied on  the  mortgage  debt.  Girard 
Ins.  &  T.  Co.  V.  Cooper,  162  U.  S. 
529  (1896).  A  creditor  obtaining 
judgment  after  a  receiver  is  appointed 
has  no  preference,  even  though  he  ad- 
vances money  to  keep  the  institution 
running.  Cowan  v.  Pennsylvania,  etc. 
Co.,  184  Pa.  St.  1  (1898).  Y/here  a 
lease  has  been  assumed  by  a  receiver 
with  the  consent  of  the  court,  the 
rent  thereon  should  be  paid,  even 
though  payment  is  made  out  of  the 
corpus  of  the  estate.  Central  Trust 
Co.  V.  Continental  Trust  Co.,  86  Fed. 
Rep.  517    (1898). 

A  receiver  is  liable  as  receiver  for 
torts   committed    while   the    railroad 


property  is  in  his  hands  or  the  hands 
of  his  predecessor.  McNulta  v.  Lock- 
ridge,  137  111.  270  (1891);  Cowdrey  v. 
Galveston,  etc.  R.  R.,  93  U.  S.  352 
(1876).  The  receiver  is  a  common 
carrier,  and  hence  the  mortgagees 
who  cause  him  to  be  appointed  must 
expect  that  the  earnings  received  by 
him  shall  be  subject  to  the  liabilities 
incurred  by  him  as  a  common  car- 
rier. Douglass  V.  Cline,  12  Bush 
(Ky.),  608,  628  (1877);  Melendy  v. 
Barbour,  78  Va.  544  (1884);  Lyman 
V.  Central  Vt.  R.  R.,  5a  Vt.  167 
(1886);  Kinney  v.  Crocker,  18  Wis. 
74  (1864);  Paige  v.  Smith,  99  Mass. 
395  (18G8).  In  Ex  parte  Brown,  15 
S.  C.  518  (1880),  the  court  held  that 
damages  for  an  injury  while  the  re- 
ceiver was  operating  the  road  should 
be  paid  before  the  bondholders  were 
paid.  Damages  for  injuries  occurring 
during  the  receivership  are  not  en- 
titled to  payment,  even  out  of  the 
earnings  of  the  road,  unless  the  order 
of  the  court  placing  the  receiver  in 
possession  so  provided.  Davenport  v. 
Alabama,  etc.  R.  R.,  2  Woods,  519 
(1875);  s.  c,  7  Fed.  Cas.  8. 

1  Atlantic  Trust  Co.  v.  Chapman, 
208  U.  S.  360  (1908),  rev'g  Chapman 
V.  Atlantic  Trust  Co.,  119  Fed.  Rep. 
257,  and  145  Fed.  Rep.  820. 
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place  that  amount  among  the  liabilities  of  the  receiver,  to  be  paid 
if  his  funds  are  sufficient.^ 

1  A  receiver  is  liable,  as  receiver,  a  trial  before  a  master  and  gave  dara- 
in  the  operation  of  the  road,  the  same  ages  for  loss  of  freight  on  a  con- 
as  the  company  would  have  been  lia-  necting  line  over  which  the  receiver 
ble  if  it  had  continued  to  operate  the  forwarded  the  freight.  The  judgment 
road.  The  court  may  try  the  case  at  law  against  the  receiver  "would 
itself — a  case  of  negligence  in  this  in-  not  constitute  a  lien  on  the  projjerty 
stance — or  may  send  it  to  a  jury,  of  either  the  nominal  or  real  defend- 
Klein  v.  Jewett,  26  N.  J.  Eq.  474  ant.  It  could  not  be  enforced  by  exe- 
(1875);  Murphy  v.  Holbrook,  20  Ohio  cution.  In  short,  the  action  is  simply 
St.  137  (1870),  overruling  a  demurrer,  the  means  adopted  by  the  court  of 
For  injuries  caused  by  a  railroad  chancery  to  ascertain  whether  the 
while  in  a  receiver's  hands  a  party  plaintiff  has  a  cause  of  action,  and 
has  no  remedy  except  to  apply  to  the  if  so,  the  amount  of  damages  which 
court  by  petition.  The  court  may  have  accrued."  Bartlett  v.  Keim,  50 
then,  in  its  discretion,  order  a  refer-  N.  J.  L.  260  (1888).  In  Thompson  v. 
ence,  or  a  trial  by  jury,  or  adopt  some  Scott,  4  Dill.  508  (1876) ;  s.  c,  23  Fed. 
other  procedure.  The  injured  party  Cas.  1088,  the  court  said  that  the 
has  no  constitutional  right  to  a  trial  proper  practice  was  to  bring  the  de- 
by  jury.  Kennedy  r.  Indianapolis,  etc.  mand  into  the  court  which  appointed 
R.  R.,  3  Fed.  Rep.  97  (1880).  A  per-  the  receiver.  That  court  will  then, 
son  who  intervenes  in  the  suit  to  through  its  master,  examine  into  the 
obtain  damages  waives  his  right  to  case,  and,  if  meritorious,  the  court 
trial  by  jury.  Flippin  v.  Kimball,  87  will  order  a  trial  at  law.  The  court 
Fed.  Rep.  258  (1898).  The  court  may  may  refuse  to  allow  a  regular  trial, 
allow  the  receiver  to  appeal  from  a  and  may  order  a  reference  to  try 
decree  awarding  damages  against  him  claims  against  a  receiver,  the  claims 
as  receiver  for  injuries.  Thorn  v.  Pit-  having  arisen  during  the  receivership, 
tard,  62  Fed.  Rep.  232  (1894).  In  Re  People  c.  Remington,  45  Hun,  347 
Atlantic,  etc.  R.  R.,  4  Hughes,  157  (1887).  The  court  should  refuse  to 
(1880),  where  the  administrator  peti-  allow  a  trial  at  law  for  damages, 
tioned  for  a  jury  to  assess  damages  where  on  the  face  of  the  petitioner's 
due  to  negligence  during  a  receiver-  papers  he  does  not  make  out  a  prima 
ship,  the  court  said  that  the  amount  facie  case.  Jordan  v.  Wells,  3  Woods, 
of  damages  would  be  submitted  to  a  527  (1879);  s.  c,  13  Fed.  Cas.  1111. 
jury  for  settlement,  but  whether  there  Although  the  receiver  cannot  appeal 
was  negligence  the  court  itself  would  from  the  decision  of  the  court  fixing 
first  determine;  and  in  this  case  the  the  damages  for  the  loss  of  freight, 
court  held,  on  all  proofs  taken  before  inasmuch  as  he  is  but  the  agent  of 
the  master,  that  there  had  not  been  the  court  and  cannot  question  the 
any  negligence.  The  court  held  also  judgment,  yet  the  party  claiming  dam- 
that  a  federal  court  will  allow  dam-  ages  may  appeal.  Where  there  had 
age  claims  against  the  receiver  to  be  been  three  trials  by  the  court  below 
adjudicated  on  petition,  and,  if  a  case  in  fixing  the  damages  due  to  loss  of 
for  a  jury,  will  impanel  one,  but  will  freight  by  a  receiver,  the  upper  court, 
not  allow  suit  to  be  brought  in  the  in  reversing  the  judgment,  ordered 
state  court.  In  Morse  r.  Brainerd,  the  issue  to  be  tried  before  a  jury. 
41  Vt.  550  (1869),  the  court  enjoined  Melendy  v.  Barbour,  78  Va.  544  (1SS4). 
the  action  at  law  brought  without  its  The  better  practice  is  to  direct  a  trial 
leave,  and  then  on  a  petition  ordered  at   law   of   a   contractor's   claim    for 
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The  effect  of  a  discharge  of  the  receiver  is  considered  elsewhere.^ 

The  mortgagor  company  itself  is  not  liable  for  damages  due  to 
accidents  while  the  receiver  is  in  charge.^  A  company,  however, 
may  be  liable  for  damages  due  to  negligence  of  the  receiver,  the 

supplies  furnished  to  the  receiver,  yet  (18S1),  holding,  however,  that  the  ob- 
the  court  in  this  case  seems  to  have  jection  should  not  be  raised  by  a  mo- 
adopted  the  other  practice.  Vander-  tion  to  dismiss  for  want  of  jurisdic- 
bilt  V.  Central  R.  R.,  43  N.  J.  Eq.  669,  tion,  and  holding  also  that  the  fact 
688  (1887).  The  federal  court  which  that  the  receiver  was  appointed  by 
appointed  a  receiver  will  not  question  the  federal  court  was  no  bar  to  this 
or  reduce  the  amount  of  a  judgment  action.  The  company  itself  is  not 
recovered  against  the  receiver  in  a  liable  for  negligence  of  the  receiver, 
state  court.  It  will  not  permit  execu-  Chamberlain  v.  New  York,  Lake  Erie, 
tion  to  be  levied  upon  the  property,  etc.  R.  R.,  71  Fed.  Rep.  636  (1895); 
however.  Central  Trust  Co.  v.  St.  Memphis,  etc.  R.  R.  v.  Hoechner,  67 
Lrouis,  etc.  Ry.,  41  Fed.  Rep.  551  Fed.  Rep.  456  (1895).  The  company 
(1890).  In  Palys  v.  Jewett,  32  N.  is  not  liable  for  the  loss  of  goods  by 
J.  Eq.  302  (1880),  the  court  in  a  die-  the  agent  of  a  receiver,  even  though 
tum  said  that  a  person  injured  dur-  the  receiver  was  not  legally  appointed, 
ing  a  receivership  had  a  right  to  a  Ocean,  etc.  Co.  v.  Wilder,  107  Ga.  220 
trial  by  jury,  and  that  the  chancellor  (1899).  Where  the  mortgaged  prop- 
was  bound  to  give  it  to  him;  yet,  erty  is  turned  over  to  the  mortgagee 
inasmuch  as  the  party  acquiesced  in  to  operate,  the  company  is  not  liable 
the  chancellor's  assessing  the  dam-  for  debts  incurred  by  the  latter,  un- 
ages,  the  appellate  court  v>^ould  reviev/  less  such  was  the  agreement.  Sibson 
the  assessment,  and  in  this  case  the  v.  Hamilton  &  Rourke  Co.,  21  Wash, 
court  (reversing  30  N.  J.  Eq.  604)  362  (1900).  A  railroad  company  is 
gave  $3,000  to  plaintiS.  not  liable  for  damages  due  to  an  acci- 

1  See  §  882,  infra.  dent  while  the  road  was  in  the  hands 

2  The  company  itself  is  not  liable  of  a  federal  receiver,  unless  it  is 
for  accidents  occurring  while  the  re-  shown  that  the  receiver  had  made 
oeiver  is  in  possession  and  control,  betterments,  or  that  the  company  had 
Ohio,  etc.  R.  R.  v.  Davis,  23  Ind.  553  assumed  the  liability,  or  that  the 
(1864);  Bell  v.  Indianapolis,  etc.  R.  court  had  decreed  that  the  company 
R.,  53  Ind.  57  (1876);  Memphis,  etc.  should  be  liable  for  such  injury.  Mis- 
Ry.  V.  Stringfellow,  44  Ark.  322  souri,  etc.  Ry.  v.  Wood,  52  S.  W.  Rep. 
(1884);  Kansas  Pac.  Ry.  v.  Searle,  11  93  (Tex.  1899).  Where  the  receiver 
Colo.  1  (1887);  Ellis  v.  Indianapolis,  is  discharged  and  the  property  re- 
etc.  R.  R.,  6  Am.  L.  Rec.  288  (Cir.  stored  with  improvements,  the  com- 
Ct.  1877).  The  company  itself  is  not  pany  is  liable  for  accidents  during 
liable  for  damages  occurring  during  the  receivership.  Brown  v.  Rosedale 
the  receivership.  Ryan  v.  Hays,  62  St.  Ry.,  15  S.  W.  Rep.  120  (Tex. 
Tex.  42  (1884);  International,  etc.  1890);  Texas,  etc.  Ry.  r.  Geiger,  79 
Ry.  V.  Ormond,  62  Tex.  274  (1884);  Tex.  13  (1890).  "The  railroad  com- 
Thurman  v.  Cherokee  R.  R.,  56  Ga.  pany  is  not  liable  for  the  injuries 
376  (1876).  Compare,  on  this  sub-  complained  of  in  the  bill,  for  the  rea- 
ject,  §  823,  note,  supra.  The  company  son  that  they  were  committed  while 
is  not  liable  in  damages  for  an  acci-  it  was  out  of  possession  of  the  prop- 
dent  occurring  while  a  receiver  is  in  erty  and  had  no  control  over  it.  This 
charge.  Ohio,  etc.  R.  R.  v.  Anderson,  conclusion  is  sustained  by  principle 
10  111.  App.  313  (1882);  Wyatt  v.  and  authority."  Davis  r.  Duncan,  19 
Ohio,   etc.    R.    R.,    10    111.    App.    289  Fed.  Rep.  477    (1884).     The  receiver 
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receiver  having-  been  discliargod   and   llio  proijcrly  restored   to  tho 
conii^anj.i     Thus  wlicrc  the  roveniio  during  rcceiversliip  is  used  for 
improvements  and  the  property  is  aftenvards  returned  to  the  corpora- 
tion, the  corporation  is  liable  for  torts  occurring  during  the  receiver- 
is   not   liable   for   injuries  occurring    If   a   federal    receiver   Is   discharged 
by   tbe   negligence  of  the  compauys    and   the  earnings  exceeded  expen.ses, 
servants,   nor   is  the  company   liable    a   i)erson   damaged   while   he   was   in 
for  those  occurring  by  the  negligence    charge  may  hold  the  company  liable, 
of   the   receiver.     Texas,   etc.    Ry.    v.    there  having  been  no  sale.    Texas,  etc! 
Bledsoe,  2  Tex.  Civ.  App.  88   (1893);     Ry.    v.    Boyd,    6    Tex.    Civ.    App.'  205 
Turner  v.  Hannibal,  etc.  R.  R.,  74  Mo.     (1893).     Where   the   property    Is   re- 
602    (18S1).     The   company   may    be    turned  to  the  company,  the  company 
sued,    even   though   a   receiver    is   in    is    liable    for    personal    injuries    sus- 
charge.     No  leave  of  the  court  need    tained    during   the   receivership.      In- 
be    obtained    in    such    a   case    unless    ternational,  etc.  R.  R.  v.  Cook,  16  Tex. 
there  is  an  injunction.    The  company.    Civ.   App.   386    (1897).     The   railway 
however,  is  not  liable  for  the  receiv-    company  receiving  its  proj)erty  back 
er's  obligations  or  liabilities.    Service    from  a  receiver  is  not  liable  on  claims 
on  the  receiver's  agent  is  not  service    accruing  against  him.     MLssouri,  etc. 
on  the  company.     Heath  v.  Missouri,    Ry.  v.  McFadden,  89  Tex.  138  (1896). 
etc.  Ry.,  83  Mo.  617  (1884).    Although    The  company   is   liable   for   damages 
a  receiver  is  in  charge,  the  corpora-    incurred    while    the    receiver    is    in 
tion  is  liable  under  a  statute  render-    charge  if  the  property  and  earnings 
ing  all  railroad  corporations  liable  for    are  turned   back.     Texas,  etc.  Ry.   r. 


double  the  value  of  a  fence  which  is 
built  by  adjoining  property  owners  in 
cases  where  the  company  neglects  or 
refuses  to  build  it.  Ohio,  etc.  Ry.  r. 
Russell,  115  111.  52  (1885). 

1  Texas  &  Pac.  Ry.  v.  Bloom,  164  U. 
S.  636  (1897).  In  Texas  Pac.  Ry.  v. 
Johnson,  151  U.  S.  81  (1894),  aff'g  76 
Tex.  421,  the  court  refused  to  reverse 
a  state  decision  holding  the  company 
liable  for  injuries  incurred  during  the 
receivership,  the  receiver  having  been 
discharged  and  the  property  returned 
to  the  company,  even  though  the 
claim  was  never  presented  in  the  re- 
ceivership, and  the  time  limited  for 
presenting  claims  had  elapsed.  The 
property  had  been  largely  improved 
by  the  receiver  from  the  net  earnings. 
Where  the  earnings  are  used  for  bet- 
terments and  the  property  returned 
to  the  company,  the  latter  is  liable 
for  an  injury  incurred  during  the  re- 
ceivership, even  though  the  claim 
was  not  presented  within  the  time 
prescribed  by  the  court  in  winding 
up  the  receivership.  Texas  &  Pac.  R. 
R.  V.  Bloom,  60  Fed.  Rep.  979  (1894). 


Donovan,  86  Tex.  378    (1894).     Such 
is  the  statutory  rule  in  Texas,  even 
if  there  were  no  earnings.    Bonner  i\ 
Blum,  25  S.  W.  Rep.  60   (Tex.  1894). 
Where  the  receiver  wrongfully  enters 
upon  land  and  takes  it  for  the  use  of 
the   railroad,   and   is  afterwards   dis- 
charged   and'   the    proi>erty    delivered 
back  to  the  corporation,  the  corpora- 
tion  is  liable  therefor,   even   though 
the  receiver  gave  notice  for  the  pres- 
entation  of  the  claim   and  this   was 
not   presented.     Bloomfield   R.    R.    v. 
Van     Slike,     107     Ind.     480     (1SS6). 
Where  the  federal  court  returns  the 
property  to   the  company,   the   latter 
is  liable  for  injuries  incurred  during 
the  receivershij),  although  the  federal 
court  ordered  otherwise.     Texas,  etc. 
Ry.  r.  Watts,  18  S.  W.  Rep.  312  (Tex. 
1891).     The  company  Is  liable  after 
the  receiver  is  discharged  where  the 
earnings  were  used  for  impro\'ementa 
Texas  Pac.  Ry.  r.  White,  82  Tox.  543 
(1891);   Texas,  etc.  Ry.  v.  Bailey.  83 
Tex.   19    (1892).     The  cori>oraticn   is 
not   liable   for  the  negligence  of  the 
receiver  unless  the  earnings  of  the 
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ship.^  And  where  a  receiver  orders  moTe  material  tlian  lie  needs, 
and  is  discharged  before  it  is  all  received  by  him,  and  he  refuses  to 
receive  the  balance  and  is  then  discharged,  it  is  discretionary  with 
the  court  as  to  whether  the  corporation  will  be  held  on  the  contract.^ 
Even  though  the  receiver  turns  back  a  leased  railroad  to  the  lessor, 
yet  the  latter  may  be  liable  in  regard  to  the  receiver's  negligence.^ 

The  earnings  are  liable  for  an  accident  after  the  sale  and  before  the 
property  is  turned  over  to  the  purchaser.*  The  decree  may  direct 
that  the  purchaser  at  the  foreclosure  sale  shall  be  liable  on  all  claims 
against  the  receiver.  This  is  the  most  modem  and  practical  mode  of 
adjustment,  inasmuch  as  the  purchaser  is  nearly  always  a  reorganiza- 
tion conmiittee,  whose  bonds  will  be  subject  to  such  claims  upon  dis- 
tribution, and  hence  it  is  better  that  they  control  the  litigation  and 
adjustment  of  such  claims.^  A  receiver  of  an  electric  light  company, 
who  is  operating  the  same  under  the  orders  of  the  court,  is  liable  for 
damages  to  one  of  his  employees  on  account  of  negligence,  and  if  the 
receiver  pays  out  all  his  receipts  without  making  provision  for  such 
damages,  he  is  liable  personally  therefor.*^  Creditors  of  the  receiver 
are  paid  through  allowances  to  the  receiver  and  not  by  a  judgment  in 
favor  of  such  creditors.'^  A  judgment  against  the  receiver  after  he 
is  discharged  is  not  good  against  the  property  or  company.^  Where  a 
morto-age  does  not  cover  income  and  a  receiver  is  appointed,  and  his 
income  is  more  than  to  pay  his  operating  expenses  and  he  uses  the 

receiver  have  been  invested  in  im-  shall  be  made  liable  for  none  of  the 
provements.  Ray  v.  Dillingham,  41  debts,  or  pant  of  the  debts,  or  all  of 
S.  W.  Rep.  188  (Tex.  1897).  A  judg-  the  debts,  and  the  court  may  retain 
ment  against  the  receiver  is  not  bind-  jurisdiction  of  the  case  in  passing 
ing  upon  the  company.  Abbey  v.  In-  upon  such  claim.  Sometimes  also  a 
ternational,  etc.  Receivers,  5  Tex.  Civ.  statute  covers  this  subject.  See  §  890, 
App.  261  (1893).  Where  receivers  are  infra.  The  plaintiff  must  allege  that 
discharged  and  the  property  restored  the  purchaser  assumed  the  liability  in- 
to the  corporation  itself,  the  corpora-  curred  during  the  receivership.  Hous- 
tion  may  be  liable  for  the  receivers'  ton,  etc.  Ry.  v.  Norris,  41  S.  W.  Rep. 
obligations.  Stannard  v.  Reid  &  Co.,  708  (Tex.  1897).  Where  a  corporation 
118  N   Y.  App.  Div.  304  (1907).  is  taken  out  of  the  hands  of  a  receiver 

1  Bartlett  v.  Cicero,  etc.  Co.,  177  111.  on   condition   that  it  pay  all   claims 

68  (1898)  ^^'^^  ^^^  adjudicated   against   the  re- 

2Brunner,  etc.  Co.  v.  Central,   etc.  ceiver,  it  may   be  made  a  party   de- 
Co    18  Ind.  App.  174  (1897).  fendant  in  a  petition  of  intervention 

s'pennsylvania  Co.  v.  Jacksonville,  to    recover    damages    for   an    injury, 

etc.  Ry.,  66  Fed.  Rep.  421  (1895).  The  Baltimore,   etc.   R.   R.   v.   Burris,   111 

lessor  is  liable  for  the  negligence  of  Fed.  Rep.  882   (1901). 

the  lessee's  receiver.   Parr  r.  Spartan-  c  Robinson   v.   New   York,   etc.   Co., 

burg,  etc.  R.  R.,  43  S.  C  197   (1895).  99  N.  Y.  App.  Div.  509   (1904). 

4  Houston,   etc.  R.  R.  v.  Crawford,  i  Hendrie,  etc.  Co.  v.  Parry,  86  Pac. 

31  S.  W.  Rep.  176  (Tex.  1895).  Rep.  113   (Col.  1906). 

D  The   decree   may   be   moulded    so  s  Texas,  etc.   Ry.  v.  Watson,   24   S. 

that  the  purchaser  at  foreclosure  sale  W.  Rep.  952  (Tex.  1894). 
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surplus  to  improve  tlio  property,  the  i^ciicral  crrdiUjrs  of  the  eorpora- 
tiou  may  claim  a  sum  of  money  ('([ual  to  such  surplus.' 

§§  S7G,  877.  Receiver's  certificates— Loans  of  money  to  the  re- 
ceiver—Purchasing on  credit. —  lirccivcr's  eertilicale^<  an;  merely 
evidences  of  debts  due  from  the  receiver.  They  tire  very  simihir 
to  a  due-bill.  There  has  been  a  vast  amount  of  discussion  and  liti- 
gation over  the  legality  and  desirability  of  allowing  receiver's  cer- 
tificates. The  real  questions  involved  have  been  whether  the  receiver 
should  be  allowed  to  create  a  debt  which  should  be  paid  Ix'fore  the 
mortgage  bondholders  are  paid.  The  question  here  is,  not  whether 
certain  debts  and  liabilities  should  be  paid  out  of  the  income  Ix-foro 
any  of  that  income  should  be  paid  to  the  bondholders,  but  whether 
the  court,  in  order  to  keep  a  road  in  operation  or  to  improve  it,  may 
authorize  the  receiver  to  borrow  money  for  those  purposes,  and 
whether  the  court  may  decree  that  such  borrowed  money  shall  be 
repaid  out  of  the  proceeds  of  the  sale  of  the  property  before  the  bond- 
holders are  paid  any  part  of  their  debt. 

The  law  is  clear  that  such  an  extraordinary  power  cannot  bo  ex- 
ercised by  the  receiver  except  upon  the  express  order  of  the  court. 
The  receiver  has  no  implied  power  to  create  a  debt  that  shall  displace 
the  bonds.-    The  court  may  of  course  expressly  authorize  the  receiver 

1  See  note  2,  p.  3012,  supra.  New  count  of  the  property  before  they  can 
construction  by  receivers  does  not  be  charged  thereon;  and  while  it  may, 
give  general  creditors  a  preference  and  does  in  its  discretion,  allow  ex- 
unless  the  net  income  was  diverted  penses  incurred  by  a  receiver  strictly 
thereby.  Fordyce  v.  Omaha,  etc.  R.  for  preservation  to  be  charged  uiK)n 
R.,  145  Fed.  Rep.  544   (1906).  the  fund,   although  incurred   without 

2  In  Vilas  v.  Page,  106  N.  Y.  439  the  prior  sanction  of  the  court,  it  is 
(1887),  the  court  said:  "The  receiver  nevertheless  the  order  of  the  court, 
had  no  power,  as  incident  to  his  gen-  and  not  the  act  of  the  receiver,  which 
era]  authority  as  receiver,  to  create  creates  the  charge  and  upon  which 
a  lien  on  the  property  of  the  railroad  its  validity  depends."  A  loan  to  a 
company  for  the  purchase  of  rolling-  receiver  whose  appointment  is  void 
stock.  The  jurisdiction  of  the  court  cannot  be  collected,  especially  where 
to  appoint  receivers  of  property  has  the  court  had  not  authorized  the  loan, 
for  its  primary  object  the  care  and  Ludington  r.  Thompson,  4  N.  Y.  App. 
custody  of  the  property  which  is  the  Div.  117  (1896);  aff'd.  152  N.  Y.  499. 
subject  of  the  receivership,  pending  A  receiver  has  no  i>ower.  except  by 
the  determination  of  the  questions  in-  the  express  order  of  the  court,  to  is- 
volved  in  the  litigation,  and  to  enable  sue  notes  or  certificates.  The  holder 
the  court,  by  placing  the  property  thereof  cannot  enforce  them.  If, 
under  the  control  of  its  olhcer,  to  however,  the  proceeds  were  proiwrly 
preserve  it  to  answer  the  final  decree  used  for  the  benefit  of  the  proiK?rty, 
which  may  be  made  in  the  action,  the  holder  may  have  an  equitable 
But  the  receiver  cannot  of  his  own  claim.  Wesson  r.  Chapman,  77  Hun. 
motion  contract  debts  chargeable  upon  144  (1894),  a  case  of  a  railroad  re- 
the  fund  in  litigation.  The  court  ceivership.  "Where  the  receiver  in- 
must   authorize   expenditures   on    ar-  curs  dcbta  without  being  expressly  au- 
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to  borrow  money  and  to  pledge  some  of  the  property  for  that  purpose 
in  order  to  protect  and  preserve  the  property  during  the  receivership.^ 
In  England  money  loaned  to  the  receiver  as  authorized  by  the  court 
is  to  be  repaid  before  debenture-holders  are  paid,  but  after  the  costs, 
charges,  and  other  expenses  of  the  receiver  are  paid.^ 


thorized  so  to  do  by  the  court,  the 
court  will  dispose  of  them  equitably, 
and  if  the  assets  are  insuflacient,  the 
receiver's  cx)mpenisation  will  be  paid 
only  proportionately  with  such  debts. 
Nessler  v.  Industrial,  etc.  Co.,  56  Atl. 
Rep.  711  (N.  J.  1903).  Where  the  re- 
ceiver incurred  debts  in  excess  of  an 
amount  which  by  order  of  the  court 
he  was  authorized  to  borrow,  the 
court  will  ratify  such  excessive  debts, 
only  to  the  extent  that  the  receiver 
had  power  to  incur  them  without  first 
applying  to  the  court,  even  though 
they  were  incurred  iona  fide  and  in 
the  ordinary  course  of  business.  Re 
British  Power,  etc.  Co.,  94  L.  T.  Rep. 
479    (1906). 

1  See  §  872,  supra.  The  court  will 
not  allow  the  receivers  to  borrow 
$1,000,000  on  the  company's  rolling- 
stock  as  security,  in  order  to  pay 
interest  on  the  debt  which  is  the  basis 
of  the  foreclosure.  Taylor  v.  Phila- 
delphia R.  R.,  9  Fed.  Rep.  1  (1881). 
In  Ex  parte  Carolina  Nat.  Bank,  18 
S.  C.  289  (1882),  the  receiver  bor- 
rowed money  to  operate  the  railroad 
and  pledged  the  unissued  bonds  of 
the  company.  He  borrowed  $20,000 
and  pledged  $134,000  of  bonds.  The 
pledgee  sold  them  out  for  $13,000  and 
then  applied  to  have  the  remaining 
$7,000  paid  out  of  the  income.  The 
court  so  ordered,  the  bondholders  hav- 
ing failed  to  object  for  six  years.  In 
Clarke  v.  Central,  etc.  Co.,  54  Fed. 
Rep.  556  (1893),  where  a  receiver 
was  in  charge  of  the  property  at  the 
instance  of  the  corporation  itself,  the 
court  held  that  it  might  authorize 
the  receiver  to  pledge  the  property  of 
the  company  to  secure  loans  necessary 
to  the  operation  of  a  road,  and  also 
incur  liabilities  for  the  expences  of  a 
refunding  scheme.  Inasmuch,  how- 
ever, aa  creditors  claiming  liens  had 


been  made  parties,  the  court  refused 
to  order  such  acts  until  such  lien- 
holders  had  been  notified.  A  con- 
tractor has  no  rights  prior  to  holders 
of  receiver's  certificates  secured  by  a 
mortgage  on  the  property.  Postal,  etc. 
Co.  V.  Vane,  80  Fed.  Rep.  961  (1897). 
2  Strapp  V.  Bull,  etc.  Co.,  [1895]  2 
Ch.  1.  A  receiver  appointed  at  the 
instance  of  debenture-holders  may  be 
authorized  to  borrow  money  to  keep 
the  railroad  from  suspending  by  rea- 
son of  landslides.  Greenwood  v.  Al- 
gesiras  Ry.,  [1894]  2  Ch.  205.  Where 
the  court  authorizes  the  receiver  to 
raise  money  to  carry  on  the  business, 
and  he  does  so  and  makes  the  loan  a 
charge  on  the  assets  in  priority  to 
other  claims,  such  priority  will  be 
upheld  by  the  court;  but  if  the  re- 
ceiver does  not  make  such  charge  on 
the  assets,  the  loan  will  come  in 
equally  with  the  debentures.  Lathom 
V.  Greenwich  Ferry  Co.,  72  L.  T.  Rep. 
790  (1895).  Under  the  English  stat- 
utes the  court  has  no  power  to  author- 
ize a  liquida,tor  of  a  company  ap- 
pointed at  its  instance  to  incur  debts 
in  the  carrying  on  of  the  business, 
which  shall  be  paid  before  the  deben- 
ture debt  is  paid,  the  debenture-hold- 
ers not  being  before  the  court.  Re 
Regents',  etc.  Co.,  L.  R.  3  Ch.  D.  411 
(1875).  Where,  upon  the  application 
of  one  debenture-holder,  a  receiver  is 
appointed  and  is  given  power  to  bor- 
row a  certain  sum  and  carry  on  the 
business,  an  application  to  allow  the 
receiver  to  borrow  a  further  sura,  the 
first  sum  having  been  lost,  will  not 
be  granted  where  the  expense  is  mere- 
ly speculative,  and  special  urgency  is 
not  shown,  there  being  no  danger  of 
the  property  being  destroyed  or  for- 
feited, and  all  of  the  parties  interested 
not  being  before  the  court.  Securities, 
etc.  Corp.  V.  Brighton  Alhambra,  68  L. 
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The  controversy,  however,  as  to  wlicthcr  the  corrt  could  authorizo 
the  receiver  to  borrow  large  sums  of  money  which  should  be  n.'paid 
before  the  bondholders  are  paid  has  been  a  long  one.  The  power  to  so 
borrow  has  been  vigorously  contested  and  denied.  Nevertheless  the 
necessities  of  the  situation  in  such  cases  have  been  too  strong  to  bo 
withstood,  and  the  power  has  been  sustained.  The  courts  hold  that 
they  may  authorize  the  receiver  to  borrow  money  and  issue  receiver's 
certificates  therefor.  And  the  court  may  make  the  receiver's  certifi- 
cates payable  in  preference  to  the  bonds,  and  may  order  that  the 
money  so  borrowed  by  the  receiver  may  be  used  to  make  rei)airs,  buy 
rolling-stock,  construct  more  road,  complete  an  unfinished  road,  build 
a  bridge,  buy  materials,  and  pay  freight  balances  and  rents.^     Tho 


T.  Rep.  249  (1893).  A  liquidator  may 
be  authorized  to  borrow  money  and 
make  it  a  first  charge.  Re  Alexandra, 
etc.  Go.,  61  L.  T.  Rep.  325  (1889). 
1  Receiver's  certificates  to  repair 
and  operate  the  road  and  obtain  roll- 
ing-stock may  be  issued.  Wallace  v. 
Loomis,  97  U.  S.  146  (1877).  Re- 
ceiver's certificates  and  debts  created 
by  order  of  the  court  for  purchasing 
rolling-stock,  constructing  new  road 
and  a  bridge,  materials,  repairs, 
freight  balances,  ninety  days'  arrears 
of  wages  and  operating  debts,  and 
rents  to  leased  lines,  may  be  paid  first 
out  of  the  fund  before  the  bondhold- 
ers are  paid.  Miltenberger  v.  Logans- 
port  Ry.,  106  U.  S.  286  (1882).  Re- 
ceiver's certificates  for  repairs,  taxes, 
operating  expenses,  replacing  worn- 
out  material,  etc.,  are  valid  and  prior 
to  the  mortgage,  though  issued  at  a 
discount.  Certain  wages,  debts  for 
supplies,  damages,  rentals,  and  run- 
ning expenses  were  allowed  over  the 
mortgage  debt.  Union  Trust  Co.  v. 
Illinois,  etc.  Ry.,  117  U.  S.  434  (1886). 
In  Hale  v.  Nashua,  etc.  R.  R.,  60  N.  H. 
333  (1880),  a  receiver  was  appointed 
of  a  road  that  had  not  been  completed 
and  had  no  rolling-stock,  and  was  not 
being  oi>erated.  The  receiver  was  em- 
powered to  put  the  road  in  a  suffi- 
cient state  of  repair  for  its  preserva- 
tion and  for  operation,  and  to  per- 
mit the  lessee  of  the  road  to  furnish 
the  means  so  to  do  and  operate  the 


road.  The  court  held  that  expendi- 
tures so  made  had  priority  over  the 
other  debts,  including  the  bonded 
debt.  Receiver's  certificates  to  make 
necessary  repairs  and  improvementa 
may  be  authorized  by  the  court,  but  in 
some  instances  the  court  has  refused 
even  these.  Credit  Co.  v.  Arkansas 
Cent.  R.  R.,  15  Fed.  Rep.  46  (1882). 
Where  an  uncompleted  railroad  passes 
into  the  hands  of  a  receiver  at  the 
instance  of  a  creditor,  receiver's  cer- 
tificates may  be  issued  to  complete  the 
road  and  may  be  made  prior  in  lien  to 
the  mortgages,  especially  as  against  a 
bondholder  who  intervenes  and  con- 
tests such  priority  and  does  not  ap- 
peal from  a  decision  upholding  such 
priority.  First  Nat.  Bank  r.  Ewing. 
103  Fed.  Rep.  168  (1900).  A  receiver 
cannot  obtain  specific  performance  of 
an  oral  agreement  of  a  party  to  fur- 
nish money  on  receiver's  certificates 
sufficient  to  complete  a  railroad.  Bib- 
ber-White Co.  V.  White  River,  etc.  R. 
R.,  110  Fed.  Rep.  472  (1901).  A 
holder  of  receiver's  certificates  issued 
by  the  federal  court  cannot  enforce 
the  lien  of  those  certificates  In  the 
state  court  while  the  suit  in  which 
they  were  issued  is  still  pending  in 
the  federal  court.  Passage  r.  Dans- 
ville,  etc.  R.  R.,  41  N.  Y.  App.  IMv. 
182  (1899).  Where  receiver's  certifi- 
cates are  issued  after  a  sale  has  been 
ordered,  and  such  certificates  recite  on 
their  face  that  they  are  to  be  paid  out 
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court  may,  as  a  condition  of  appointing  a  receiver,  prescribe  that  re- 
ceiver's certificates,  payable  out  of  the  proceeds  of  the  sale,  be  issued 


of  the  proceeds  of  the  sale  they  do 
not  constitute  a  lien  on  the  property 
itself.  Columbus,  etc.  R.  R.,  Appeals, 
109  Fed.  Rep.  177  (1901).  In  the 
case  of  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  103  Fed.  Rep.  740 
(1900),  where,  in  1872,  the  receivers 
issued,  under  the  order  of  the  court,  a 
large  quantity  of  thirty-year  eight  per 
cent,  bonds  constituting  a  lien  on 
property,  and  in  1883,  upon  reor- 
ganization, these  bonds  were  made  ex- 
changeable for  first-mortgage  bonds, 
and  in  1899  such  mortgage  was  fore- 
closed, and  in  the  decree  the  court 
provided  for  distribution  of  the  sell- 
ing price  among  the  bondholders  se- 
cured by  the  mortgage  without  mak- 
ing provision  for  certain  bonds  issued 
by  the  receiver  and  not  actually  ex- 
changed for  mortgage  bonds,  the 
court  held  that  it  could  not  order  the 
purchaser  at  foreclosure  sale  to  pay 
any  outstanding  receiver's  bonds,  in- 
asmuch as  the  court,  having  sold 
and  transferred  the  property,  had  no 
further  jurisdiction  to  entertain  a 
petition  to  enforce  such  receiver's 
bonds  or  to  require  the  purchaser  to 
pay  them.  A  person  receiving  and 
selling  receiver's  certificates  cannot 
afterwards  attack  their  validity. 
First  Nat.  Bank  v.  Ewing,  103  Fed. 
Rep.  168  (1900).  In  the  case  of 
Pueblo,  etc.  Co.  r.  Allison,  70  Pac.  Rep. 
424  (Colo.  1902),  the  court  refused  to 
authorize  the  receiver  of  a  street  rail- 
way to  issue  receiver's  certificates  to 
extend  the  road.  In  Hoover  v.  Mont- 
clair,  etc.  Ry.,  29  N.  J.  Eq.  4  (1878), 
all  the  parties  being  before  the  court, 
the  receiver  was  authorized  to  borrow 
money  on  his  certificates  of  indebted- 
ness and  to  use  the  funds  to  make 
necessary  repairs,  the  certificates  to  be 
prior  to  existing  mortgages  in  right 
of  payment.  Where  a  land  grant  and 
also  the  charter  will  be  forfeited 
unless  twenty  miles  of  road  are  built 


within  thirty  days,  and  two  miles 
thereof  are  not  yet  built,  and  the  com- 
pany is  unable  to  build  it,  the  court, 
on  the  application  of  the  trustee  for 
the  bondholders,  will  appoint  a  re- 
ceiver and  authorize  him  to  build  the 
two  miles,  the  expense  turning  out  to 
be  only  $5,000.  Allen  v.  Dallas,  etc.  R. 
R.,  3  Woods,  316  (1878);  s.  c,  1  Fed. 
Cas.  465.  The  court  will  appoint  a 
receiver  in  order  to  prevent  a  land 
grant  lapsing  by  reason  of  a  failure  to 
complete  the  road  within  a  certain 
time;  and  in  order  to  complete  the 
road  within  tha.t  time  and  save  the 
grant,  the  court  will  authorize  the 
receiver  to  issue  receiver's  certificates 
prior  to  all  other  liens.  Without  this 
grant  the  bondholders  would  get  prac- 
tically nothing.  Kennedy  v.  St.  Paul, 
etc.  R.  R.,  2  Dill.  448  (1873);  s.  c, 
14  Fed.  Cas.  321.  The  same  case 
subsequently  came  before  the  court  in 
5  Dill.  519  (1878);  s.  c,  14  Fed.  Cas. 
325,  where  a  dissenting  bondholder 
attacked  the  validity  of  the  receiver's 
certificates.  The  court,  however,  up- 
held them,  it  appearing  that  originally 
four-fifths  of  the  bondholders  assented 
and  the  other  fifth  did  not  object,  and 
the  money  had  been  advanced  by  the 
bondholders  themselves  on  the  certifi- 
cates, and  one  hundred  and  twenty- 
five  miles  of  road  had  been  built. 

In  order  to  preserve  a  grant  the 
court  may  authorize  the  receiver  to 
issue  certificates  to  raise  money  and 
complete  a  canal.  Jerome  v.  McCar- 
ter,  94  U.  S.  734  (1876).  The  court 
has  no  power  to  order  the  issue  of  a 
receiver's  certificates  in  order  to  raisie 
money  to  pay  taxes,  the  application 
for  such  issue  being  made  by  the  state 
alone.  Central  Trust  Co.  v.  New  York, 
etc.  R.  R.,  47  Hun,  587  (1888).  Com- 
pare s.  c,  110  N.  Y.  259  (1888).  An 
order  of  the  court  that  the  receiver 
purchase  rolling-stock  and  that  the 
debt  therefor  shall  be  a  first  lien  oo 
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to  pay  claims,  or  may  prescribe  that  the  ehiinis  themselves  shall  be 
paid  from  the  proceeds  of  the  sale.*  lii  u  jud^neiit  creditor's  suit 
for  the  sequestration  of  the  property  of  a  railroad,  the  court  may 
authorize  receiver's  certificates  to  complete  the  road,  and  if  the  trus- 
tee of  the  existing  mortgage  consents  thereto,  the  certificates  may  Ik) 
made  prior  in  lien  to  all  other  liens.-     The  court.,  however,  has  no 


the  mortgaged  property  is  valid,  the 
trustee  being  a  party  to  the  suit.  Vilas 
r.  Page,  106  N.  Y.  439  (1887).  For 
a  remarkable  case  wherein,  in  1872, 
the  circuit  court  of  the  United'  States 
authorized  a  receiver  to  borrovsr  money 
and  give  a  mortgage  to  secure  its 
repayment,  see  Southerland  v.  Lake 
Sui)€rior,  etc.  R.  R.  (referred  to  in 
•53  Ala.  338).  The  giving  of  a  first 
mortgage,  however,  is  not  different 
from  the  order  of  the  court  making 
the  certificate  a  first  lien.  A  receiver's 
certificates-  receivable  in  payment  for 
freight  ar-e  legal,  and  where  the  road 
was  sold  subject  to  them  the  new  com- 
pany must  accept  themr.  If  refused, 
the  holder  must  sue  for  cash.  Evans- 
ville,  etc.  R.  R.  i\  Frank,  3  Ind.  App. 
96  (1891).  Although  the  receiver  has 
promised  to  buy  rolling-stock  in  use 
by  him,  but  belonging  to  other  parties, 
and  has  obtained  leave  of  the 
court  to  issue  receiver's  certificates 
therefor,  yet  the  court  will  not  compel 
him  to  carry  out  the  understanding 
if  it  is  improvident.  But  he  must  pay 
rent.    Coe  r.  New  Jersey  Midland  Ry., 


long  afterwards,  no  notice  having 
been  given  them,  and  the.  property 
having  been  sold  subjc<  t  to  claims. 
The  holders  have  a  lien  on  the  prop- 
erty instead  of  en  tiie  fund.  Mer- 
cantile Trust  Co.  r.  Kanawha,  etc.  Ry., 
50  Fed.  Rep.  877  (1892).  The  court 
may  authorize  the  receiver  to  issue  re- 
ceiver's certificates  to  buy  rolling- 
stock.  Central  Trust  Co,  r.  Tappan,  6 
N.  Y.  Supp.  918  (1889).  Where  a 
final  decree  vesting  the  title  in  the 
purchaser  vests  title  free  from  the  re- 
ceiver's debts  or  certificates,  the  lien 
of  such  debts  or  certificates  is  trans- 
ferred to  the  proceeds  of  the  sale. 
Mercantile  Trust  Co.  r.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6  (1893).  Although 
the  receiver's  certificates  contain  a 
provision  that  the  purchaser  of  the 
road  shall  pay  them,  yet  if  the  decree 
of  sale  contains  no  such  provision, 
the  purchaser  is  not  bound.  Wesson 
V.  Chapman,  76  Hun,  592  (1894).  Re- 
ceiver's certificates  may  be  inferior  in 
right  to  a  mechanic's  lien.  Gordon 
V.  Newman,  62  Fed.  Rep.  686  (1894). 
The  court  will  order  the  receiver  to 


27  N.  J.  Eq.  37  (1876).    Receiver's cer-  pay  such  obligations  of  the  company 

tificates  are  valid,  although  issued  be-  as  would  imperil  the  property  if  not 

fore  foreclosure  suit  was  commenced,  paid.     Hence   the   court  ordered    the 

and   before  the   receiver  took  posses-  payment  of  the  interest  on  receiver's 

sion,   it  appearing  that  the  proceeds  certificates,  rentals,  interest  on  mort- 

were  used  for  the  benefit  of  the  prop-  gage  bonds,  and  payment  of  c;ir-tru.st 


erty.  Purchasers  at  the  foreclosure 
sale  take  subject  to  them.  Payment 
may  be  demanded  by  an  intervening 
I)etition  even  though  only  unpaid  in- 
terest is  due.  Central  Trust  Co.  v. 
Sheffield,  etc.  Ry.,  44  Fed.  Rep.  526 
(1890).  Although  the  court  passes 
upon  all  claims  presented  after  sale, 
yet  outstanding  receiver's  certificates 
are  a  valid  lien  on  the  property,  even 
though  they  are  not  presented  until 


and  equipment  contracts  in  the  case 
of  Mercantile  Trust  Co.  v.  Baltimore, 
etc.  R.  R.,  82  Fed.  Rep.  360  (1897). 
The  president  may  own  receiver's  cer- 
tificates. McKittrick  r.  Arkansas  Cent. 
Ry.,  152  U.  S.  473  (1894). 

1  Finance  Co.  f.  Charleston,  etc.  R. 
R.,  62  Fed.  Rep.  205   (1894). 

2  Rochester,  etc.  Co.  f.  Onoonta.  etc. 
Ry.,  122  N.  Y.  App.  Div.  193    (1907). 
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power  to  authorize  the  issue  of  receiver's  certificates,  payable  from  the 
corpus  of  the  estate,  to  pay  for  labor  and  services  rendered  prior  to 
the  receivership.-^ 

In  some  instances  receiver's  certificates  and  receiver's  debts  have 
consumed  the  entire  property,  leaving  nothing  whatsoever  for  1?he 
mortgage  bondholders — a  natural  result  of  courts  engaging  in  the 
carrying  on  of  business  enterprises.^ 

There  is  a  limit,  however,  beyond  which  the  courts  will  not  go. 
The  issue  of  receiver's  certificates,  prior  in  right  to  a  mortgage,  will 
not  be  ordered  unless  the  trustee  of  the  mortgage  bondholders  is  a 
party  to  the  suit  and  has  notice  of  the  application.  Sometimes  the 
court  will  refuse  to  order  an  issue  unless  the  trustee  consents,  and 
sometimes  the  consent  of  a  majority  or  even  all  of  the  bondholders  is 
required.     And  often  the  court  sustains  the  issue  on  the  sole  ground^ 


1  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.  R.  R.,  103  N.  Y.  245 
(1886).  Except  of  course  as  against 
those  who  consent.  Metropolitan  Trust 
Co.  V.  Tonawanda,  etc.  R.  R.,  103  N.  Y. 
245  (1886).  Receiver's  certificates 
were  issued  in  Calhoun  v.  St.  Louis, 


etc.  R.  R.,  115  Fed.  Rep.  842  (1902). 
"As  to  the  payment  of  labor  and  sup- 
ply claims  out  of  the  corpus  of  the 
estate,  see  §  861,  supra. 

2  Where  receiver's  certificates  are 
issued  in  the  foreclosure  of  a  canal 
mortgage,  the  issue  being  made  with 


etc.  Ry.,  14  Fed.  Rep.  9  (1880),  in  pay-  the   consent  of  the   trustee,    and   the 
ment  of  claims  payable  under  the  six  certificates  are  turned  in  in  payment 
months'    rule,    but   these    certificates  of  the  price  for  which  it  is  sold  on  the 
were  to  be   paid   from   income  only,  foreclosure  sale,  the  sale  is  valid,  even 
Where  the  receiver  was  appointed  at  though     the     certificates     exceed     in 
the  instance  of  stockholders,   and  no  amount  the  price  of  the  property  ait 
earnings  have  been  used  to   pay   in-  the  sale,  thus  leaving  nothing  for  the 
terest    during    the    receivership,    the  bondholders.     Kent  t\  Lake  Superior, 
six  months'  rule  does  not  apply.    The  etc.  Co.,  144  U.  S.  75  (1892).    See  also 
net  earnings  received  by  the  receiver  Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 
are  applicable  to  payment  for  labor,  120  Fed.  Rep.   11    (1902),  where  the 
but    receiver's   certificates   cannot    be  receiver's  certificates  took  everything, 
issued  in  such  a  case,  except  by  agree-  even   as   against  a  vendor's   lien   on 
ment  of  all  parties.     Street  v.  Mary-  iron.     Where   the    property    0)n   fore- 
land Cent.  Ry.  59  Fed.  Rep.  25  (1893).  closure  sale  brings  only  enough  to  pay 
Receiver's  certificates  may  be  issued  the    receiver's    certificates,    a    person 
and    the    proceeds    used    to    pay    em-  having  even  a  valid  vendor's  lien  on 
ployees  and  materialmen  for  labor  and  the  rails  gets  nothing,  he  having  been 
materials  furnished  prior  to  the   ap-  a  party  to  the  proceedings  when  the 
pointment   for   the   operation    of   the  receiver's     certificates     were     issued, 
road.    Such  debts  are  entitled  to  pay-  Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 
ment  out  of  the  net  income.     Taylor  120   Fed.   Rep.   11    (1902).     In   Shaw 
V.  Philadelphia,  etc.  R.  R.,  7  Fed.  Rep.  v.  Railroad  Co.,  100  U.  S.  605   (1879), 
377  (1880).    As  to  whether  a  receiver  the  court  said  that  receiver's  certifl- 
may   assume    an   obligation   incurred  cates  should  never  be  issued  to  com- 
by   the   corporation   prior   to   his   ap-  plete   a    railroad,    except   "under    ex- 
pointment,  see  Piatt  v.  Philadelphia,  traordinary  circumstances." 
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that  the  parties  in  interest  did  not  oLjcct.^     A  court  lias  no  power 
as  against  the  dissent  of  minority  stockholders  and  bondholders,  how- 


1  A  boudliolders'  committee,  under  where  the  certificates  arc  not  actually 
the  usual  reorganization  agreement  issued  until  after  the  rcKielvership  is 
giving  the  committee  power  to  do  all  so  extended.  Central  Trust  Co.  f.  Ma- 
things  necessary  as  fully  as  the  bond-  rietta,  etc.  R.  R.,  75  Fed.  Rep.  103 
holders  could  do  if  personally  present,  (1S96).  So  also  as  to  receiver's  cer- 
has  no  power  to  consent  to  the  issue  tificates  issued  to  pay  for  additional 
of  receiver's  certificates  to  pay  claims  rolling-stock.  Central  Trust  Co.  r. 
which  are  not  prior  in  right  to  the  Marietta,  etc.  R.  R.,  75  Fed.  Rep.  209 
bonds.  Farmers',  etc.  Co.  v.  Centralia,  (1896).  A  prior  mortgagee  who  was 
■etc.  R.  R.,  96  Fed.  Rep.  636  (1899).  not  made  a  party  to  the  foreclosure 
Receiver's  certificates  issued  by  a  suit  of  the  second  mortgagee  is  not 
state  court  in  a  suit  brought  by  a  bound  by  the  proceedings  in  such  suit, 
creditor  without  joining  the  mort-  nor  by  receiver's  certificates  issued 
gagee  as  a  party  are  not  superior  in  therein,  and  may  commence  independ- 
right  to  the  mortgage,  and  are  not  ent  suit  even  prior  to  the  sale  in  the 
binding  on  the  federal  court  in  de-  first  suit.  Third  Street,  etc.  Ry.  r. 
creeing  the  foreclosure  of  such  mort-  Lewis,  79  Fed.  Rep.  196  (1897).  Par- 
gage.  Metropolitan  Trust  Co.  v.  Lake  ties  to  an  action  cannot  object  to  re- 
Cities,  etc.  Ry.,  100  Fed.  Rep.  897  ceiver's  certificates  on  the  ground  that 
(1900).  Receiver's  certificates  cannot  the  mortgagees  of  the  property  were 
be  issued  prior  in  right  to  a  mortgage  not  parties  at  the  time  of  the  issue 
which  has  been  foreclosed  and  the  of  the  certificates,  and  especially 
equity  of  redemption  on  which  has  where  such  objection  is  made  for  the 
expired.  Standley  v.  Hendrie,  etc.  Co.,  first  time  on  appeal.  State  v.  Port 
27  Colo.  331  (1900).  The  trustee  of  Royal,  etc.  Ry.,  45  S.  C.  413  (1895). 
a  mortgage  and  the  bondholders  may  An  order  authorizing  the  issue  of 
attack  receiver's  certificates  issued  be-  receiver's  certificates  is  appealable, 
fore  the  trustee  was  brought  in  as  a  Such  an  order  cannot  be  made  with- 
party.  The  court  will  decide  as  to  out  notice  to  the  parties  having  liens 
such  receiver's  certificates  the  same  on  the  property,  which  liens  will  be 
as  though  the  application  were  then  affected  by  the  certificates.  State  r. 
made  for  their  issue.  Farmers',  etc.  Port  Royal,  etc.  Ry.,  45  S.  C.  464 
Co.  V.  Centralia,  etc.  Co.,  96  Fed.  Rep.  (1895).  Receiver's  certificates  sold  by 
636  (1899).  Receiver's  certificates  an  agent  of  the  receiver  without  au- 
may  be  issued  to  complete  a  railroad  thority  are  nevertheless  good  if  the 
where  the  order  authorizing  them  is  receiver  ratified  the  same,  and  the 
made  without  prejudice  to  non-con-  court  recognized  the  validity  of  the 
senting  bondholders.  Rutherford  v.  certificates.  Alabama,  etc.  Ry.  r.  An- 
Pennsylvania  Mid.  R.  R.,  178  Pa.  St.  niston  L.  &  T.  Co.,  57  Fed.  Rep.  25 
38  (1896).  Receiver's  certificates  is-  (1S93).  Receiver's  certificates  may 
sued  to  build  a  bridge  at  the  instance  be  enforced  though  issued  on  an  order 
of  a  third  mortgagee  in  his  foreclos-  made  without  notice.  Mercantile  Trust 
ure  suit  may  become  a  first  lien  ahead  Co.  v.  Kanawha,  etc.  Ry.,  50  Fed. 
of  the  two  prior  mortgages,  if  the  two  Rep.  877  (1892).  An  application  of 
prior  mortgages  are  subsequently  fore-  a  receiver  to  issue  firet-lien  certificates 
closed,  and  the  former  receivership  is  for  new  construction  and  extensive 
extended  to  the  latter  suits,  and  the  improvements,  the  application  biMii;: 
receiver  is  directed  to  carry  out  all  sustained  by  a  large  proi)orti(in  of  li  •• 
orders  previously  made,  especially  bondholders,  will  be  granted  as  to 
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ever  small  their  lioldings,  to  reorganize  the  comp-anj  by  authorizing 
the  receivers  to  lease  the  property  for  a  long  period  of  time  and  allow 


consenting  bondholders,  but  the  cer- 
tificates will  not  be  a  first  lien  as  re- 
gards   non-appearing    "and    dissenting 
bondholders.     Leave  may  be  given  to 
apply  for  an  order  that  the  certificates 
be  a  first  lien  as  to  all,  but  notice  to 
all    must  be   given,   and   it   must   be 
clearly   proved   that   the    expenditure 
has  increased  the  value  of  the  prop- 
erty to  such  an  extent  as  to  make  the 
order    equitable.      Investment    Co.    v. 
Ohio,    etc.    R.    R.,    36    Fed.    Rep.    48 
(1S8S).    An  order  of  the  circuit  court, 
made  after  the  whole  case  has  been 
appealed,    authorizing    receiver's    cer- 
tificates, is  appealable.     Farmers',  etc. 
Trust   Co.,   Petitioner,   129   U.   S.   206 
(1889).     Receiver's  certificates  issued 
in  a  foreclosure  suit  of  a  second  mort- 
gagee are  not  valid  as  against  the  first 
mortgagee,  who  was  made  defendant, 
but  who  did  not  join  in  the  applica- 
tion for  a  receiver.     Metropolitan  T. 
Co.  V.  Tonawanda,  etc.  R.  R.,  103  N. 
Y.    245    (1886).     Where   no   notice   is 
given,   the  certificates  are   not  valid. 
Raht  V.  Attrill,  106  N.  Y.  423   (1887). 
Where   a  bondholder,   who   is  also   a 
director,  knows  that,  on  the  applica- 
tion of  the  trustee  of  the  mortgage, 
the   receiver  has  been   authorized   to 
issue  receiver's  certificates,  as  a  prior 
lien  on  the  property,  to  pay  off  a  chat- 
tel   mortgage    and    taxes,    and    such 
bondholder  does  not  object,  but  allows 
the  certificates  to  be  sold,  neither  he 
nor   his   vendee,    who    purchases   his 
bonds  with  notice,  will  be  allowed  to 
attack  the  validity  of  the  issue.    Hum- 
phreys V.  Allen,  101   111.   490    (1882). 
Bondholders    objecting    to    receiver's 
certificates  must  intervene  promptly. 
Miltenberger  v.   Logansport  Ry.,    106 
U.   S.  286    (1882).     Receiver's  certifi- 
cates issued  to  complete  and  equip  an 
uncompleted    road    are    not    prior    in 
right  to  the   holder   of  a  mechanic's 
lien  who  was  not  made  a  party  to  the 
foreclosure   suit.     Snow   v.  Winslow, 


54  Iowa,  200  (1880).    Where  a  general 
creditor  is  ahout  to  sell  the  stock  of 
a  company  whose  road  forms  part  of  a 
railroad  line,  such  stock  having  been 
pledged  to  him  by  the  main  company, 
and  the  court  orders  receiver's  certifi- 
cates to  be  issued  in  payment  of  the 
claim,  thus  saving  the  stock,  such  re- 
ceiver's certificates  being  assented  to 
by  the  trustee  and  his  counsel  for  the 
general  mortgage  which  is  being  fore- 
closed, a  purchaser  at  the  foreclosure 
sale  who  takes  also  the  stock  cannot 
object   to   the   certificates.     Kneeland 
V.  Luce,  141  U.  S.  491  (1891),  holding 
also  that  the  consent  of  a  trustee  in  a 
mortgage    to   the   issue   of    receiver's 
certificates    binds    every    bondholder. 
The  assent  of  the  complainant  trustee 
to  the  issue  of  receiver's  certificates 
in  settlement  of  a  claim  prevents  such 
trustee  from  afterwards  objecting  to 
the  certificates.     Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482  (1889). 

Receiver's  certificates    issued    by   a 
receiver  appointed  in  New  York  may 
be  contested  by  a  trustee  foreclosing 
a  mortgage  on  lands  in  Texas,  so  far 
as  such  mortgage  is  concerned.     The 
suit  in  Texas  will  not  be  enjoined  by 
the    New    Yorlv,    courts.      Walton    v. 
Grand,  etc.  Co.,  56  Hun,  211    (1890). 
A  Texas  court,  in  the  foreclosure  of  a 
mortgage  on  property  in  Texas,  will 
not    recognize    as    valid    certain    re- 
ceiver's certificates  issued  by  order  of 
a  New  York  court  in  an  action  in  the 
New  York  court  to  wind  up  the  cor- 
poration.    Pool   V.  Farmers'  L.  &  T. 
Co.,  7  Tex.  Civ.  App.  334  (1894).    Re- 
ceiver's  certificates  issued   in   a   suit 
brought  by  judgment  creditors  have 
no  priority  over  the  corporate  mort- 
gages, the  mortgagees  not  being  par- 
ties to  the  suit.     But  the  court  may, 
after  the  mortgagees  become  parties, 
allow      such      certificates      to      have 
priority,  the  mortgagees  having  been 
allowed  to  contest  them.     Hervey  v. 
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the  lessee  to  place  a  large  mortgage  on  the  property,  even  though  the 
proceeds  of  the  mortgage  are  to  be  used  for  rebuilding  tlie  property, 
especially  where  the  rebuilding  is  not  subject  to  tlio  orders  of  the 
court  or  the  wishes  of  the  security  holders.^ 


Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884);  aff'd  ou  this  point  in  Union 
T.  Co.  i\  Illinois  Mid.  Ry.,  117  U.  S. 
434  (1886).  A  receiver  does  not  rep- 
resent and  bind  bondholders  who  are 
hostile  to  his  acts.  Vermont,  etc.  R. 
R.  f.  Vermont  Central,  etc.  R.  R.,  50 
Vt.  500,  594  (1877).  Where  a  re- 
ceiver's certificates  are  issued  without 
notice  to  some  of  the  parties,  and 
without  suflBcient  notice  to  any  of 
those  representing  creditors,  they  may 
move  to  set  the  issue  aside,  except 
such  part  as  was  necessary  to  operate 
the  property.  Those  issued  to  buy 
necessary  rolling-stock  and  repairs 
will  be  allowed.  Ten  per  cent,  on 
such  certificates  and  their  issue  at 
ninety  cents  on  the  dollar  are  illegal 
under  the  usury  laws  of  Alabama. 
Meyer  v.  Johnston,  53  Ala.  237,  350 
(1875).  In  the  Alabama  &  Chatta- 
nooga Railroad  Case  (see  statement 
in  53  Ala.  341),  Mr.  Justice  Bradley, 
sitting  at  circuit  in  1872,  allowed  the 
receiver  to  borrow  money  and  com- 
plete a  railroad  then  under  foreclos- 
ure, but  the  order  was  by  consent,  and 
the  receiver's  certificates  of  indebted- 
ness were  not  to  be  good  unless  signed 
by  a  majority  of  the  trustees  in  the 
mortgage.  An  order  authorizing  the 
receiver  to  borrow  and  expend  $75,- 
000  for  cross-ties,  iron,  and  rolling- 
stock  is  invalid  where  it  is  not  made 
on  a  motion  with  notice  and  after  a 
proper  investigation  and  hearing.  Ex 
parte  Mitchell.  12  S.  C.  83  (1879).  In 
Hand  v.  Savannah,  etc.  R.  R.,  17  S.  C. 
219,  276  (1881),  where  most  of  the 
bondholders  had  consented  to  the 
issue  of  receiver's  certificates  to 
build  an  ■extension,  such  exten- 
sion to  be  subject  to  the  receiver's 
certificates,  the  court  held  that,  ex- 
cept as  against  a  bondholder  who 
was  expressly  excepted  in  the  order, 
the  amount  realized  upon  the  sale  of 


such  extension  should  be  applied  first 
to  the  payment  of  the  certificates,  and 
that  any  deficiency  should  not  be  good 
against  the  other  property.  In  Re 
U.  S.  Rolling  Stock  Co.,  55  How.  Pr. 
286  (1878),  the  foreclosure  being  by 
second  mortgagees,  receiver's  certifi- 
cates were  authorized  and  made  a  lien 
prior  to  the  second  mortgage,  but  not 
to  the  first.  In  Hyde  r.  Sodus  Point 
R.  R.,  decided  by  the  New  York  su- 
preme court  at  special  term  in  1874 
(see  53  Ala.  338,  339),  a  judgment 
creditor  caused  a  receiver  to  be  ap- 
pointed, and  receiver's  certificates  for 
$125,000  were  issued  to  build  wharves, 
connections,  etc.,  about  $649,000  out  of 
the  $700,000  bondholders  acquiescing 
therein.  Holdei-s  of  receiver's  certifi- 
cates are  not  affected  by  the  suit  of 
other  holders  of  similar  roceiver's  cer- 
tificates to  test  the  validity  thereof, 
the  former  not  being  parties  to  the 
suit  of  the  latter.  Sheffield,  etc.  Ry.  r. 
Newman,  77  Fed.  Rep.  787  (1896). 
But  the  balder  of  receiver's  certificates 
is  put  upon  inquiry  as  to  all  that  has 
been  done  in  the  litigation  in  which 
the  certificates  were  authorized,  and 
is  charged  with  notice  of  all  subse- 
quent proceedings  therein,  and  that 
by  final  action  of  the  court  the  valiu- 
ity  or  security  of  the  certificates  may 
be  prejudicially  affected;  the  holder's 
duty  being  to  advise  the  court  of  his 
claim  at  an  early  day.  Where  the 
certificates  were  authorized  ex  parte. 
and  the  proceeds  therefrom  were 
diverted,  and  the  certificates  were  not 
presented  for  three  years,  and  were 
presented  after  the  foreclosure  sale 
had  been  confirmed  and  the  debts  as- 
certained, the  certificates  not  being 
Included,  the  court  excluded  the  cer- 
tificates on  the  ground  of  laches.  Mrr- 
cantile  Trust  Co.  r.  Kanawha,  etc.  Ry.. 
58  Fed.  Rt'p.  6  (1893). 

1  The  court  has  no  such  power,  evca 
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E^ceiver's  certificates  for  improvements  will  not  be  authorized 
where  the  receiver  was  appointed  at  the  instance  of  stockholders, 
and  the  mortgage  is  being  foreclosed  separate  from  the  receivership.^ 
Hence  receiver's  certificates  in  a  suit  to  which  a  mortgagee  is  not  a 
party  may  have  no  priority  over  the  lien  of  a  mortgage  on  the  property 
and  profits  except  to  the  extent  tliat  the  profits  have  been  diverted  to 
the  improvement  of  the  property.^  Bondholders  are  bound  by  the 
consent  of  their  trustee  to  the  issue  of  receiver's  certificates.^  Where 
receiver's  certificates  are  issued  in  an  ancillary  suit,  the  court  where 
the  main  suit  is  pending  will  refer  the  payment  of  the  receiver's  cer- 
tificates to  the  other  court.* 

The  extent  of  the  priority  of  receiver's  certificates  as  between  dif- 
ferent issues  and  as  related  to  other  debts  of  and  claims  against  the 
receiver  depends  upon  the  wording  of  the  certificates  themselves. 
Thus,  one  set  of  receiver's  certificates  may  have  priority  over  another 
set.^  Where  a  receiver's  certificate  by  its  terms  is  declared  to  be  prior 
in  right  to  any  certificates  issued  subsequently,  the  subsequent  cer- 
tificates are  bound  thereby,  even  though  they  do  not  recite  that  fact 

though  the  system  is  made  up  of  a  Mercantile  Trust  Co.  v.  Kanawha,  etc. 
great  many  different  street  railways  Ry.,  50  Fed.  Rep.  874  (1892). 
with  different  franchises,  some  of  sin  the  ca^e  Farmers',  etc.  Co.  v. 
which  lapsed  and)  there  is  danger  Stuttgart,  etc.  R.  R.,  106  Fed.  Rep. 
that  the  entire  property  will  be  lost  565  (1901);  aff'd,  115  Fed.  Rep.  879, 
if  the  offer  of  the  city  to  grant  a  new  where  one  series  of  receiver's  certifi- 
franchise  on  certain  terms  is  not  ac-  cates  was  for  money  loaned  to  the 
cepted.  Merchants',  etc.  Co.  v.  Chicago  receiver  to  repair  the  road,  and  an^ 
Rys.,  158  Fed.  Rep.  923  (1907),  rev'g  other  series  was  issued  to  pay  for  sup- 
Guaranty  T.  Co.  r.  Chicago  Union  plies  which  had  been  adjudged  to  be 
Traction  Co.,  158  Fed.  Rep.  913  (1907).  prior  in  right  to  the  mortgage,  the 
Thereupon  the  trustees  in  their  fore-  court  held  that  the  former  series  had 
closure  suit  applied  for  decrees  of  priority  over  the  second,  the  assets 
foreclosure  and  petitioned  the  court  being  insufficient  to  pay  both  series. 
in  the  meantime  to  have  the  company  Receiver's  certificates  issued  to  pay  an 
operated  by  the  reorganized  company,  indebtedness  incurred  by  the  receiver 
and  the  court  so  ordered.  Guaranty  in  operating  the  property  have  pri- 
Trust  Co.  V.  Chicago  Union  Traction  ority  over  receiver's  certificates  issued. 
Co.,  158  Fed.  Rep.  1015  (1908).  to  pay  preferred  debts  of  the  company 
i' Street  r.  Maryland  Cent.  Ry.,  59  itself,  inasmuch  as  the  former  are- 
Fed.  Rep.  25  (1893).  debts  incurred  by  the  court,  and  the- 

2  Fordyce  v.  Omaha,  etc.  R.  R.,  145  latter  are  debts  incurred  by  the  com- 
Fed.  Rep.  544   (1906).  pany.    Bank  of  Commerce  v.  Central,. 

3  Rochester,  etc.  Co.  r.  Oneonta,  etc.  etc.  Co.,  115  Fed.  Rep..  878  (1902). 
Ry.,  122  N.  Y.  App.  Div.  193  (1907).  The  holders  of  receiver's  certificates. 

4  Doe  V.  Northwestern,  etc.  Co.,  78  may  of  course  agree  among  them- 
Fed.  Rep.  62  (1896).  The  court  in  selves  for  priority  of  a  part  of  the 
which  ancillary  proceedings  are  had  certificates  over  others.  Fletcher  v.. 
may  enforce  the  certificates,  although  Waring,  137  Ind.  159   (1894). 

they  were  issued  in  the  main  action. 
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on  their  facc.^  But  wlicre  rcwivcr's  certificates  are  issued  partly 
to  take  up  all  the  outstanding  bonds  and  the  remainder  are  insuHicient 
to  complete  the  road,  such  certificates  being  a  first  lion  iipon  the 
property,  the  court  cannot  subsequently  authorize  a  further  issue  of 
receiver's  certificates  which  shall  bo  prior  in  lien  and  right  to  the  cer- 
tificates first  issued."  Ordinarily  receiver's  certificates  and  receiver's 
debts  stand  alike  in  distribution,  without  preference  of  one  over  the 
other,  the  only  preference  being  for  taxes.^  But  receiver's  certificates 
which,  by  their  terms,  are  a  first  lien  on  the  property,  are  prior  in 
right  to  subsequent  debts  incurred  by  the  receiver.*  Sometimes  the 
certificates  are  subordinate  to  other  claims  against  the  receiver.''  A 
receiver's  costs  and  expenses  must  be  paid  prior  to  receiver's  certifi- 
cates.® 

Receiver's  certificates  issued  under  the  order  of  the  court  by  a  re- 
ceiver of  a  hotel,  improvement  company,  or  mining  company  have 
been  declared  illegal."      Receiver's  certificates  are  transferable,  but 


1  Nisbet  V.  Great,  etc.  Go.,  83  Pac. 
Rep.  15   (Wash.  1905). 

2  Bibber-White  Co.  v.  White  River, 
etc.  R.  R.,  115  Fed.  Rep.  786  (1902). 

3  First  Nat.  Bank  v.  Ewing,  103  Fed. 
Rep.  168  (1900) ;  Lewis  v.  Linden,  etc. 
Co.,  183  Pa.  St.  248  (1897). 

4  Kampmann  v.  Sullivan,  63  S.  W. 
Rep.  173   (Tex.  1901). 

5  Receiver's  certificates  may  be  sub- 
ordinate to  a  statutory  lien  of  a  con- 
necting railroad  for  traflBc  balances 
due  on  an  interchange  in  business. 
Internationajl,  etc.  R.  R.  v.  Coolidge, 
62  S.  W.  Rep.  1097  (Tex.  1901).  An 
agreement  of  a  receiver  to  turn  o\-er 
to  a  bank  what  he  collects  on  notes 
held  by  the  bank  and  indorsed  by  the 
receiver  has  priority  over  receiver's 
certificates,  even  though  the  bank 
took  the  receiver's  certificates  when  it 
delivered  back  the  notes  to  the  re- 
ceiver. State  Bank  v.  Domestic,  etc. 
Co.,  99  Va.  411  (1901).  A  claim  for 
personal  injuries  happening  during 
the  receivership  may  be  chargeable 
upon  the  corpus  of  the  estate,  and 
where  the  receiver's  certificates  are  by 
their  terms  to  be  paid  after  the  oper- 
ating expenses  are  paid,  such  a  claim 
for  damages  is  to  be  paid  before  the 
receiver's  certificates  are  paid.   Ander- 

31 


son    V.    Condict,    93    Fed.    Rep.    349 
(1899). 

6  English,   etc.   Co.    r.   Glasdir,   etc. 
Mines,  Ltd.,  94  L.  T.  Rep.  8  (1905). 

7  Fidelity,  etc.  Co.  v.  Roanoke,  etc. 
Co.,  68  Fed.  Rep.  623  (1895).  A  re- 
ceiver of  a  mining  company  cannot  be 
authorized  by  the  court  to  borrow 
money  and  issue  receiver's  certificates 
to  carry  on  the  business,  except  with 
the  consent  of  the  creditors  who  will 
be  affected.  International  T.  Co.  v. 
Decker  Bros.,  152  Fed.  Rep.  78  (1907). 
A  receiver's  certificates  of  a  sugar 
company  issued  by  a  receiver  ap- 
pointed at  the  instance  of  a  stock- 
holder, neither  the  trustee  nor  the 
mortgage  nor  any  bondholder  being  a 
party  to  the  suit,  are  not  prior  to  the 
mortgage,  they  having  been  issued  for 
expenses.  Smiley  r.  Sioux,  etc.  Co., 
99  N.  W.  Rep.  263  (Neb.  1904).  Re- 
ceiver's certificates  may  be  issued  to 
preserve  a  hotel  property,  pending  an 
appeal  from  an  order  refusing  to  con- 
firm a  sale  by  the  receiver.  Porch  v. 
Agnew  Co.,  57  Atl.  Rep.  546  (N.  J. 
1904).  Receiver'8  certificates  issued 
for  past  indebtedness  of  a  lumber 
company  have  no  priority  over  mort- 
gage bonds,  especially  where  neither 
the  trustee  nor  the  bondholders  were 
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not  negotiable,  even  tliougli  payable  to  bearer.    A  bona  fide  purchaser 
stands  in  no  better  position  than  the  original  party  who  took  them.^ 


parties  to  the  suit.    Bernard  v.  Union 
T.  Co.,  159  Fed.  Rep.  G20  (1908).    Re- 
ceiver's certificates  may  be  issued  to 
pay   taxes,   but  not   to   continue   the 
business,  etc.,   of   an   irrigation   com- 
pany.    Hanna  v.  State  Trust  Co.,  70 
Fed.  Rep.   2    (1895).     Receiver's  cer- 
tificates issued  by  the  receiver  of  a 
private  car   manufacturing  company, 
and  without  notice  to  the  bondholders, 
and  to  pay  old  debts  of  the  company, 
are  not  good.    Laughlin  v.  U.  S.  Roll- 
ing Stock  Co.,  64  Fed.  Rep.  25   (1894). 
Receiver's   certificates,   issued   by   the 
receiver  of  a  merely  private  corpora- 
tion, are  not  a  charge  upon  the  assets 
of    the   corporation    in   preference   to 
existing  liens,  as  against  lienors  who 
have    not    consented    to    their    issue. 
Doe  V.  Northwestern,  etc.  Co.,  78  Fed. 
Rep.  62  (1896).    Where  there  are  liens 
ahead    of   mortgage   bonds   issued    by 
an  iron  company,  the  court  will  not 
authorize  the  issue  of  receiver's  cer- 
tificates  to   pay   the   interest   on    the 
bonds    for    the    purpose    of    avoiding 
foreclosure.    Newton  v.  Eagle,  etc.  Co., 
76   Fed.   Rep.   418    (1896).     Where   a 
West  Virginia  corporation  is  building 
a   hotel    in   Mal-yland   and    there   are 
lien  claimants  in  Maryland,  the  Uni- 
ted States  court  in  West  Virginia  has 
no    power    to   issue    receiver's   certifi- 
cates to   finish   the    hotel,    such    lien 
claimants  being  necessary  parties  and 
of  the  same  state  as  the  complainant. 
Baltimore,  etc.  Assoc,  v.  Alderson,  90 
Fed.  Rep.  142  (1898).    Receiver's  cer- 
tificates  prior  in   right   to  the  mort- 
gage  cannot  be   issued   in   a   suit   to 
foreclose  a  mortgage  on  the  property 
of  a  land  company.     Lamar,  etc.  Co, 
V.   Belknap,   etc.    Bank,    28   Colo.    344 
(1901  J.    Bondholders  are  not  estopped 
by  the  action  of  the  trustee  in  con- 
senting to  the  issue  of  receiver's  cer- 
tificates where  the  corporation  which 
gave  the  mortgage  was  a  land   com- 
pany.    Belknap,  etc.  Bank  v.  Lamar, 


etc.  Co.,  28  Colo.  326  (1901).  The 
court  has  no  power  to  authorize  a 
receiver  of  a  coal  company  appointed 
at  the  instance  of  a  simple-contract 
creditor  to  issue  receiver's  certificates 
prior  in  lien  to  an  existing  mortgage, 
as  against  the  protest  of  the  trustee 
of  the  mortgage,  the  proceeds  to  be 
used  to  continue  the  business.  Inter- 
national T.  Co.  V.  United,  etc.  Co.,  27 
Colo.  246  (1900).  A  court  of  equity 
may  authorize  the  receiver  of  water- 
works to  incur  debts  which  shall  be 
prior  in  right  to  a  pre-existing  mort- 
gage. Ellis  V:  Vernon,  etc.  Co.,  4  Tex. 
Civ.  App.  66  (1893).  Receivers'  cer- 
tificates issued  by  the  receivers  of  an 
insolvent  hotel  company,  in  a  suit 
brought  by  a  stockholder  for  a  wind- 
ing up  of  the  business,  do  not  take 
preference  over  the  mortgage  bond- 
holders, the  trustee  of  the  mortgage 
not  being  a  party  to  the  suit.  The 
certificates  were  issued  by  order  of 
the  lower  court,  and  were  declared  to 
be  a  first  lien,  but  the  court  of  appeals 
declared  them  to  be  subject  to  the 
mortgage.  They  were  issued  to  com- 
plete the  hotel.  Labor  debts  have  mo 
preference  over  the  mortgage.  Raht 
V.  Attrill,  106  N.  Y.  423  (1887).  The 
court  cannot  authorize  the  receiver  of 
a  coal  company  to  issue  receiver's  cer- 
tificates in  order  to  operate  the  mines, 
where  some  of  the  bondholders  object. 
Farmers'  L.  &  T.  Co.  v.  Grape,  etc.  Co., 
50  Fed.  Rep.  481  (1892).  See  also 
§  861,  supra. 

1  A  receiver's  certificate  is  not  nego- 
tiable even  though  it  purports  so  to 
be  on  its  face.  Bernard  v.  Union  T. 
Co.,  159  Fed.  Rep.  620  (1908).  In 
Stanton  v.  Alabama,  etc.  R.  R.,  2 
Woods,  506  (1875);  s.  c,  22  Fed.  Cas. 
1065,  the  order  appointing  the  re- 
ceivers directed  them  to  complete  and 
put  the  road  in  repair  and  equip  it, 
and  the  same  order  authorized  them 
to   issue   $1,200,000   of   receiver's   cer- 
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Receiver's  certificates  arc  sometimes  issued  in  payment  of  pasl-due 


tificates  for  that  purpose,  bearing 
eight  per  cent,  interest  and  disposable 
at  ninety  cents  on  the  dollar,  the  cer- 
tificates to  be  a  first  lien  on  the  proi>- 
erty.  The  receivers  issued  them  in 
pledge  at  less  than  ninety  cents  on 
the  dollar  and  misappropriated  the 
money  received  for  them.  The  court 
held  that  they  were  not  negotiable, 
but  that  they  were  enforceable  to  the 
extent  that  the  money  actually  paid 
for  them  would  buy  them  at  ninety 
cents  on  the  dollar,  the  purchaser  not 
being  bound  to  see  that  the  receiver 
properly  applied  the  money.  Where  a 
receiver's  certificate  is  issued  to  a 
party  for  no  consideration  whatever, 
neither  he  nor  a  bona  fide  purchaser 
from  him  can  enforce  it,  although  the 
court  had  authorized  the  receiver  to 
issue  certificates.  Turner  v.  Peoria, 
etc.  R.  R.,  95  111.  134  (1880).  Re- 
ceiver's certificates  are  not  negotiable, 
inasmuch  as  they  lack  nearly  every 
essential  quality  of  negotiable  paper; 
they  are  not  paj^able  unconditionally, 
and  are  payable  only  from  the  fund 
and  in  case  the  fund  of  the  receivers 
therefor  is  suflicient.  The  fact  that 
the  certificates  are  payable  to  bearer 
does  not  change  the  rule.  Turner  v. 
Peoria,  etc.  R.  R.,  95  111.  134  (1880). 
Receiver's  certificates  in  excess  of  the 
amount  authorized  by  the  court  are 
void,  but,  if  the  money  received  there- 
for was  used  to  pay  interest  coupons, 
the  holder  of  the  certificates  is  subro- 
gated to  an  interest  in  such  coupons 
and  may  enforce  them.  Newbold  r. 
Peoria,  etc.  R.  R.,  5  Bradw.  (111.)  367 
(1879).  Where  receiver's  certificates 
are  sold  at  a  discount  on  fraudulent 
representations  made  to  the  court,  the 
court  may  cancel  the  certificates  to 
the  amount  of  the  discount.  Belknap, 
etc.  Bank  v.  Lamar,  etc.  Co.,  28  Colo. 
326  (1901).  Where  a  receiver  is  au- 
thorized to  issue  certificates  of  in- 
debtedness for  "money  borrowed,  ma- 
terial furnished,  labor  performed,  or 
on  account  of  contracts  made  by  him 


on  account  of  the  construction  of  the 
road,"  in  order  to  construct,  complete, 
and  equip  the  road,  c-ertiflcates  issued 
for  material  before  it  Is  furnished 
cannot  be  enforced,  where  such  mate- 
rial is  not  furnished  afterward.s.  A 
transferee  of  the  certificates  cannot 
enforce  them.  They  are  not  negotia- 
ble, since  they  refer  to  the  order  au- 
thorizing them.  Bank  of  Montreal  r. 
Chicago,  etc.  R.  R.,  48  Iowa,  518 
(1878).  A  receiver's  certificate  is  not 
negotiable,  and  a  purchaser  of  it  can- 
not collect  if  the  original  holder 
thereof  never  paid  for  it  the  sum  he 
agreed  to  pay.  Union  Trust  Co.  i\ 
Chicago,  etc.  R.  R.,  7  Fed.  Rep.  513 
(1881).  Although  receiver's  certifi- 
cates recite  that  they  are  a  first  lien 
on  the  proi)crty  and  were  issued  under 
the  authorization  of  the  court,  yet.  If 
the  court  subsequently  refuses  to  en- 
force them,  a  purchaser  cannot  hold 
the  receiver  liable  for  false  ana  fraud- 
ulent representations.  Bank  of  Mon- 
treal r.  Thayer,  7  Fed.  Rep.  622  ( 1881 ) . 
Receivers  who  wilfully  and  corruptly 
exceed  their  powers  are  liable  for  the 
actual  damages  sustained  by  reason 
of  their  misconduct,  but  for  nothing 
more.  Even  though  they  have  issued 
receiver's  certificates  at  a  greater  dis- 
count than  authorized  by  the  court, 
yet,  inasmuch  as  the  court  will  not 
enforce  such  certificates  at  the  exces- 
sive rate  of  discount,  the  receivers 
will  not  be  held  personally  liable. 
Stanton  r.  Alabama,  etc.  R.  R.,  2 
Woods.  506  (1875);  s.  c.  22  Fed.  Cas. 
IOCS.  A  receiver's  certificate  is  not 
entitled  to  payment  where  the  debt 
for  which  it  was  issued  was  not  en- 
titled to  payment.  Fidelity  Ins.  Co. 
etc.  Co.  r.  Shenandoah,  etc.  Co.,  42 
Fed.  Rep.  372  (1SS9).  Receiver's  cer- 
tificates are  transferable,  but  not  no- 
gotiable.  If  they  are  issued  for  pur- 
poses other  than  those  specified  in  tho 
order  authorizing  them,  they  are  not 
enforceable.  Stanton  r.  Alabama,  etc. 
R.  R..  31   Fed.  Rep.  585    (1S87).     Ro- 
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interest/  but,  as  already  stated,  a  strong  case  is  required  to  justify 
this.2  Eeceiver's  certificates  cannot  be  issued  in  a  sequestration  pro- 
ceeding to  pay  interest  on  the  bonds,  but  can  only  be  issued  to  pre- 
serve the  property  as  a  going  concern  pending  litigation.^ 

Although  a  bill  in  equity  filed  in  the  United  States  court  turns 
out  to  have  been  collusive,  so  that  the  court  had  no  jurisdiction,  yet, 
where  receiver's  certificates  have  been  issued  under  order  of  the 
court,  the  court  will  protect  the  receiver's  certificates  by  ordering 
the  sale  of  enough  property  to  pay  them,  and  the  court  may  also  re- 
tain jurisdiction  of  inten^ening  petitions."*  A  claim  for  a  right  of  way 


ceiver's  certificates  are  not  negotiable, 
and  if  they  are  issued  below  par  with- 
out the  authority  of  the  court  the 
holder  or  purchaser  can  enforce  them 
only  to  the  extent  of  the  money  for 
which  they  were  issued.  Central  Nat. 
Bank  v.  Hazard,  30  Fed.  Rep.  484 
(1887).  Receiver's  certificates  sold  at 
ninety  cents  on  the  dollar  are  a  lien 


is  given  in  Bank  of  Montreal  v.  Chi- 
cago, etc.  R.  R.,  48  Iowa,  520  (1878). 
Persons  loaning  money  to  the  receiver 
on  his  certificates  are  not  bound  to 
see  that  he  properly  applies  the  pro- 
ceeds. Union  Trust  Co.  v.  Illinois  Mid. 
Ry.,  117  U.  S.  434  (1886). 

1  Where      the      holders      of      prior 
mortgage  bonds,   divisional   mortgage 


on  the  property  to  that  extent  where  bonds,  past  due,  are  willing  to  extend 
the  property  was  sold  subject  to  liens,  the  time  of  payment  thereof  for  ten 
Swann  t\  Clark,  110  U.  S.  602  (1884).  years,  if  receiver's  certificates  for 
Interest  on  the  receiver's  certificates  semi-annual  interest  are  given  them, 
was  refused  in  Calhoun  v.  St.  Louis,  in  order  to  save  the  trouble  of  sending 
etc.  R.  R.,  9  Biss.  330  (1880).  In  in  the  bonds  every  six  months  to  col- 
Farmers'  L.  &  T.  Co.  V.  Kansas  City,  lect  the  interest,  the  court  will  allow 
etc.  R.  R.,  53  Fed.  Rep.  182,  191  the  issue,  even  against  the  wishes  of 
(1892),  the  court  said  in  regard  to  the  trustee  of  such  divisional  mort- 
receiver's  certificates:    "In  compliance  gages.     Skiddy  v.  Atlantic,  etc.  R.  R., 


with  the  order  of  the  court,  the  cred- 
itors have  presented  their  claims,  and 
they  have  been  allowed,  and  proper 
certificates  of  indebtedness  issued, 
which  have  in  most  cases  been  as- 
signed to  persons  who  purchased  them 
in  good  faith,  relying  upon  the  order 
of  the  court.     The  creditors  and  the 


3   Hughes,  320,   341    (1877);    s.  c,   22 
Fed.  Cas.  274.     See  also  §  872,  supra. 

2  See  p.  3108,  suina. 

3  Townsend  v.  Oneonta,  etc.  R.  R., 
88  N.  Y.  App.  Div.  208  (1903). 

4  Electrical,  etc.  Co.  v.  Put-in-Bay, 
etc.  Ry.,  84  Fed.  Rep.  740  (1898). 
Where  a  federal  court  authorizes  the 


public  had  a  right  to  rely  upon  the  issue  of  receiver's  certificates,  and  it 
court's  order."  The  purchaser  of  re-  is  afterwards  decided  that  the  court 
ceiver's  certificates  may  enforce  them,    had  no  jurisdiction  of  the  case,  a  state 


although  the  receiver  has  misappro- 
priated the  money.  Mercantile  Trust 
Co.  V.  Kanawha,  etc.  Ry.,  50  Fed.  Rep. 
874  (1892).  A  form  of  receiver's  cer- 
tificates, and  of  the  order  appointing 
the  receivers  and  authorizing  the  is- 
sue is  given  in  full  in  Kennedy  v. 
St.  Paul,  etc.  R.  R.,  2  Dill.  454  (1873) ; 
s.  c,  14  Fed.  Cas.  323.    Another  form 


court  which  then  takes  possession  of 
the  property  need  not  recognize  such 
certificates.  Crosby  v.  Morristown,  etc. 
R.  R.,  42  S.  W.  Rep.  507  (Tenn.  1897). 
Receiver's  certificates  may  be  valid  as 
against  a  mortgagee  who  is  a  party 
to  litigation,  even  though  the  court 
finally  decides  that  it  had  no  jurisdic- 
tion in  that  case.     Illinois,  etc.  Bank 
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may  have  priority  over  receiver's  certificates.^  Persons  advancing 
money  to  keep  a  street  railway  in  operation,  and  for  taxes,  after  it 
has  become  insolvent  have  no  preference  over  tlie  mortgage,  the  trus- 
tee not  having  taken  possession,  and  there  having  been  no  diversion 
of  income  to  the  bondholders,  but  money  so  advanced  at  the  request 
of  the  trustee  after  the  trustee  takes  possession  may  have  priority 
over  the  mortgage.- 


D.     LIABILITY^     COMPENSATION^     ACCOUNTS,    AND    DISCHARGE    OF    RE- 
CEIVERS. 

§  878.  A  receiver  is  not  personally  liable  or  responsible  for  any 
debts  legally  incurred  or  contracts  legally  made  or  damages  done  by 
him  as  receiver,  or  by  his  subordinates  and  employees— He  is  liable 
for  personal  misconduct  or  neglect. — These  are  well-established  rules. 
Were  they  not  so  it  would  be  impossible  to  induce  a  responsible  person 
to  act  as  receiver.  It  often  happens  that  some  of  the  receiver's  debts 
or  liabilities  are  never  paid,  the  assets  or  income  being  insufficient 
for  that  purpose.  A  receiver  is  not  liable  personally  on  debts,  con- 
tracts, and  liabilities  incurred  by  him  as  receiver.^     A  few  cases  hold 


v.  Pacific  Ry.,  115  Cal.  285  (1896). 
Receiver's  certificates  are  not  invali- 
dated by  the  fact  that  a  demurrer 
would  have  beea  good  as  against  the 
bill  in  equity  under  which  the  re- 
ceiver was  appointed.  Farmers',  etc. 
Co.  V.  Centralia,  etc.  Co.,  96  Fed.  Rep. 
636  (1899).  Although  the  bonds  are 
held  to  be  invalid,  yet  the  foreclosure 
suit  being  started,  and  receiver's  cer- 
tificates being  out,  and  all  the  prop- 
erty in  the  receiver's  hands,  the  court 
will  sell  and  administer  the  property, 
all  parties  consenting.  The  phrase  all 
property  "intended  to  be  used,"  in 
the  mortgage,  covers  material  for  con- 
struction, such  as  rails,  etc.  If  the 
receiver  has  notes  belonging  to  the 
company  the  court  will  administer 
them  also.  Farmers'  L.  &  T.  Co.  v. 
San  Diego  St.  Car  Co.,  49  Fed.  Rep. 
188  (1892).  Even  though  a  suit  in 
which  a  receiver  of  a  railroad  is  ap- 
pointed is  finally  dismissed  on  the 
ground  that  the  court  had  no  juris- 
diction, yet,  if  receiver's  certificates 
for  the  completion  of  the  road  are  is- 
sued, with  the  consent  of  the  directors 
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of  the  railroad,  it  is  liable  therefor. 
Denison,  etc.  Ry.  r.  Ranney,  etc.  Co., 
53  S.  W.  Rep.  496  (Indian  Ter.  1899). 

1  See  §  856,  supra. 

2  Mersick   v.   Hartford,  etc.  Co.,   76 
Conn.  11  (1903). 

3  "Actions  against  the  receiver  are 
in  law  actions  against  the  receiver- 
ship, or  the  funds  in  the  hands  of  the 
receiver,  and  his  contracts,  misfeas- 
ances, negligences,  and  liabilities  are 
official  and  not  personal,  and  judg- 
ments against  him  as  receiver  are  pay- 
able only  from  the  funds  in  his 
hands."  Texas,  etc.  Ry.  r.  Cox.  145 
U.  S.  593  (1892);  McNulta  v.  Loch- 
ridge,  141  U.  S.  327  (1891).  A  re- 
ceiver is  not  personally  liable  in  dam- 
ages to  a  stockholder  for  delay  in  per- 
forming his  duty,  there  being  no  per- 
sonal misconduct.  Knowles  r.  Scott. 
L.  R.  [1891]  1  Ch.  717.  A  receiver 
"is  under  no  i>ersonal  liability  to  re- 
spond except  for  his  own  i>ersonal 
neglect."  Daveniwrt  r.  Alabama,  etc. 
R.  R.,  2  Woods,  519  (1875);  .s.  c.  7 
Fed.  Cas.  8.  A  receiver  in  sequestra- 
tion proceedings  cannot  bo  authorized 


§  878  J  RECEIVERS.  [CH.  LI. 

to  the  contrary/  but  the  settled  rule  is  that  the  receiver,  being  only 


by  the  court  to  take  a  fund  which  by 
contract  had  been  placed  by  the  com- 
pany in  a  trustee's  hands  for  a  specific 
purpose,  but  where  the  receiver  has 
paid  out  the  money  by  order  of  the 
court  he  will  not  be  held  pei'sonally 
liable  to  pay  it  back,  even  if  the  court 
revokes  its  former  order.  Re  Home 
Assoc,  129  N.  Y.  288  (1891).  The 
receiver  is  not  personally  liable  on  an 
agreement  made  pending  a  suit  by 
a  claimant,  that  in  case  such  suit  was 
successful  the  claimant  should  be  paid 
in  a  manner  set  forth  in  the  agree- 
ment. Vilas  V.  Page,  106  N.  Y.  439 
(1887).  A  judgment  for  taxes  should 
be  against  the  receivers  as  receivers 
and  not  against  them  personally.  Com- 
monwealth V.  Runk,  26  Pa.  St.  235 
(1856).  The  receiver  is  not  liable  per- 
sonally. Hopkins  v.  Connel,  2  Tenn. 
Ch.  323  (1875). 

"No  receiver  could  be  made  individ- 
ually liable  in  a  personal  action  upon 
a  contract  made  in  his  official  capacity 
or  for  torts  committed  by  his  subor- 
dinates.   If  receivers  could  be  exposed 


to  such  individual  responsibility,  no 
prudent  man  would  accept  such  trusts 
in  cases  where  vast  numbers  of  sub- 
ordinates must  needs  be  employed,  ex- 
posing him  to  the  hazard  of  ruinous 
liabilities  for  their  misconduct." 
Farmers'  L.  &  T.  Co.  v.  Central  R.  R., 
7  Fed.  Rep.  537  (1881).  A  judgment 
against  a  receiver  must  be  against  him 
as  receiver  and  not  personally,  and 
must  be  made  payable  out  of  funds 
held  by  him  in  that  capacity.  Wood- 
ruff V.  Jewett,  37  Hun,  205  (1885). 
Compare  Woodruff  v.  Jewett,  115  N. 
Y.  267  (1889).  A  receiver  is  not  per- 
sonally liable  for  an  accident  on  the 
railroad  where  he  was  not  personally 
negligent  in  employing  the  operating 
force.  Cardot  v.  Barney,  63  N.  Y.  281 
(1875).  Even  though  money  earned 
before  the  appointment  of  a  receiver 
does  not  belong  to  the  receiver,  yet,  if 
he  collects  it  and  distributes  it  among 
the  bondholders  in  accordance  with 
the  orders  of  the  court,  the  general 
creditors  cannot  hold  liim  personally 
liable  for  so  doing.    The  remedy  is  by 


1  A  receiver  has  power  to  incur  ex- 
penses and  charges  for  the  preserva- 
tion and  use  of  property  which  comes 
to  his  hands  in  virtue  of  the  receiver- 
ship, and  he  is  personally  liable  there- 
for if  the  funds  in  his  hands  are  in- 
sufficient. Rogers  v.  Wendell,  54  Hun, 
540  (1889).  A  receiver  is  liable  per- 
sonally for  an  injury  occurring  on  a 
road  leased  to  him  as  receiver,  even 
though  the  court  appointing  him  as- 
sented to  the  lease,  where  the  receiver 
was  appointed  in  one  state,  and  the 
leased  road  was  in  another  state.  Kain 
V.  Smith,  80  N.  Y.  458  (1880).  It 
seems  that  the  receiver  may  be  sued 
and  held  liable  personally,  where  it 
is  alleged  and  proved  that  he  knew  of 
materia'  defects  in  the  machinery  and 
equipment  and  yet  ran  the  train  which 
caused  the  injury.  Erwin  v.  Daven- 
port, 9  Heisk.   (Tenn.)   44   (1871).     If 


a  receiver  is  sued  personally  and  does 
not  object,  he  is  deemed  to  have 
waived  the  objection  that  he  is  liable 
only  as  receiver.  Camp  v.  Barney,  4 
Hun,  373  (1875).  In  Blumenthal  v. 
Brainerd,  38  Vt.  402  (1866),  the  court 
sustained  the  right  to  hold  the  re- 
ceivers liable  personally,  but  said  that 
a  receiver  could'  always  protect  him- 
self by  applying  to  the  court  which 
appointed  him  for  an  injunction.  Re- 
ceivers who  are  sued  personally  for 
loss  of  freight  are  liable  personally 
unless  they  "invoke  the  aid  of  the 
court  of  chancery."  Newell  v.  Smith, 
49  Vt.  255  (1877).  Although  the  order 
appointing  a  receiver  has  been  re- 
scinded, yet  he  is  liable  for  turning 
back  to  the  company  an  engine  for 
which  a  possessory  warrant  has  been 
granted  against  him.  Peacock  r.  Pitts- 
burg, etc.  Works,  52  Ga.  417  (1874). 
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an  agent  of  the  court,  is  no  more  liable  tliaii  the  court  itself.^  Wlic-re 
of  course  the  receiver  is  guilty  of  misconduct  he  is  personally  liable;'-* 
Where  it  is  charged  that  a  receiver  has  misappropriated  the  funds 
the  court  may  hold  him  liable  in  the  suit  already  pending,  or  may 


motion  or  appeal  and  not  by  a  col- 
lateral action.    Piatt  v.  New  York,  etc. 
Ry.,   170   N.   Y.   451    (1902).     An   as- 
signee for  the  benefit  of  creditors  of 
a  corporation  is  not  personally  liable 
for    failure    to    collect    subscriptions 
until  after  the  statute  of  limitations 
has  barred  recovery,  where  he  delayed 
action   by   advice   of   counsel   that  it 
was  first  necessary  to  exhaust  other 
corporate  assets  and  it  was  supposed 
that  the  debts  could  be  paid  from  such 
assets.     In  re  Sewickley,  etc.  Co.,  47 
Atl.   Rep.   944    (Pa.   1901).     Where   a 
receiver  is  authorized  to  carry  on  and 
continue  the  business,  he  is  not  per- 
sonally liable  for  purchases  which  he 
makes  as  receiver.    Olpherts  r.  Smith, 
54    N.    Y.    App.   Div.    514    (1900).      A 
receiver  is  not  personally  liable   for 
conversion  of  property  which  he  takes 
from  third  persons  under  an  order  of 
court.     Fallon  v.  Egberts,  etc.  Co.,  56 
N.   Y.  App.   Div.   585    (1900).     A   re- 
ceiver cannot  be  held  personally  liable 
for    injuries    to    a    passenger   carried 
on  the  railroad,  the  receiver  not  being 
personally  negligent.     He  may  apply 
to  the  court  to  enjoin  the  action.   The 
suit  should  be  against  him  as  receiver 
and  leave  obtained  to  sue  him.   Camp 
V.  Barney,  4  Hun,  373   (1S75).     A  re- 
ceiver is  not  liable  personally  for  acts 
done     under     order     of     the     court. 
Schmidt    v.    Gayner,    59    Minn.    303 
(1895);    Remington,  etc.  Co.   r.  Wat- 
son, 49  La.  Ann.  1296   (1897).     A  re- 
ceiver   is    not    personally    liable    for 
taxes.     State   r.   Red  River,   etc.   Co., 
69  Minn.  131    (1897).     The  receivers 
are   liable   as   receivers   only.     Davis 
V.  Duncan,  19  Fed.  Rep.  477   (1884); 
Murphy  v.  Holbrook,  20  Ohio  St.  137 
(1870);    Thompson   v.    Scott,    4    Dill. 
508    (1876);    s.  c,  23  Fed.  Cas.  1088. 
The  receiver  is  not  personally  liable  on 
contracts  for  supplies  which  he  makes 


as  receiver.     Vanderbilt  »;.  Central  R. 
R.,    43    N.    J.    Eq.    669     (1887).      The 
receiver  is  not  liable  personally.     Be- 
ing liable  as  receiver  only,  the  court 
of  chanceiy  which  apiwinted  may  re- 
fuse to  allow  him  to  be  sued.     Ken- 
nedy V.  Indianapolis,  etc.  R.  R.,  3  Fed. 
Rep.  97   (1880).     In  Davis  v.  Duncan, 
19    Fed.   Rep.    477    (1884),   the   court 
said:    "A  receiver,  as  such,  upon  prin- 
ciple and  authority  is  not  personally 
liable  for  the  torts  of  his  employees. 
Were  he  so  liable  few  men  would  take 
the  responsibility  of  such  a  trust;   it 
is  only  when  he  him.self  commits  the 
wrong  that  he  is  held  personally  lia- 
ble.    The  proceeding  against  him  as 
receiver    for    the    wrongs   of    his   em- 
ployees is  in  the  nature  of  a  proceed- 
ing i7i  rem,  and  renders  the  property 
in  his  hands,  as  such,  liable  for  com- 
pensation    for    such    injuries."     The 
complaint  may  be  amended  so  as  to 
be  against  the  receivers  "as"  re<;eivers. 
Eddy    f.    Powell,    49    Fed.    Rep.    814 
(1892).    A  receiver  is  not  personally 
liable  for  selling  receiver's  certifiiates 
at  a  less  price  than  that  authorized 
by  the  court,  where  the  court  refuses 
to  enforce  the  certificates  for  anything 
more   than    the    price    at    which    the 
court  authorized  their  issue.    Stanton 
V.  Alabama,  etc.  R.  R.,  2  Woods,  506 
(1875);  s.  c,  22  Fed.  Cas.  10C5.    The 
receiver  is  not  personally  liable.  Little 
r.    Dusenberry,   46    N.  J.    L.   614,   638 
(1884).     The  pledgee  of  stock  cannot 
claim  title  to  it  on  the  ground   that 
the  pledgor  was  a  receiver  and  i)ur- 
chased  the  stock  at  a  receiver's  sale. 
Groeltz   v.  Cole.   103   N.   W.   Rep.   977 
(Iowa,  1905). 

1  Quoted  and  ai)proved  in  Sager,  etc. 
Co.  r.  Smith,  43  X.  Y.  App.  Div.  358 
(1899). 

2  See  cases  supra,  and  §§  880,  882, 
infra. 
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authorize  an  independent  suit.^  A  suit  at  law  does  not  lie  against  a 
receiver  at  the  instance  of  a  bondholder  to  hold  the  former  liable  for 
fraud  in  managing  the  property  so  that  it  brought  a  small  price  at 
foreclosure  sale,  even  though  such  a  suit  might  lie  in  equity.^  Cred- 
itors of  the  receiver  are  paid  through  allowances  to  the  receiver  and 
not  by  a  judgment  in  favor  of  such  creditors.^  The  receiver  may  be 
liable  where  he  acts  in  imjDortant  matters  without  an  express  order 
from  the  court. "^  Thus  where  the  receiver  incurs  debts  without  being: 
expressly  authorized  so  to  do  by  the  court,  the  court  will  dispose  of 
them  equitably,  and  if  the  assets  are  insufficient  the  receiver's  compen- 
sation will  be  paid  only  ^proportionately  with  such  debts.^  Thus 
where  the  receivers  are  authorized  by  order  of  the  court  to  continue 
business  for  six  months,  but  actually  do  continue  the  business  for 
twelve  months,  with  disastrous  results,  the  wages  due  for  the  last  six 
months  may  be  paid  out  of  the  estate,  but  the  receiver  may  be  liable 
to  the  estate  for  the  losses  during  those  six  months.^  Receivers  who 
carry  on  the  business  at  a  loss,  but  without  knowing  that  they  are  in- 
curring a  loss,  may  be  held  personally  liable  for  such  part  of  the 
debts  as  might  have  been  prevented  by  proper  care,  it  being  their  duty 
to  make  no  payments  under  such  circumstances  except  pro  rata,  and 
hence  they  will  be  personally  liable  for  full  payments  made  after  the 
business  was  conducted  at  a  loss.'^ 


1  Harrigan  v.  Gilchrist,  99  N.  W. 
Rep.  909   (Wis.  1904). 

2  Fletcher  v.  Burt,  126  Fed.  Rep.  619 
(1903).  Where  commissioners,  ap- 
pointed according  to  the  charter,  have 
liquidated  the  affairs  of  the  corpora- 
tion, a  stockholder  cannot  maintain  a 
suit  to  have  a  receiver  appointed  for 
such  purpose,  even  though  the  com- 
missioners have  misused  the  property 
and  funds  entrusted  to  them,  inas- 
much as  he  may  maintain  a  suit 
against  them  in  his  own  name.  Rus- 
sell V.  Citizens'  Ice  Co.,  43  S.  Rep.  44 
(La.  1907). 

sHendrie,  etc.  Co.  v.  Parry,  86  Pac. 
Rep.  113  Col.   (1906). 

4  A  receiver  who  sells  xroperty  with- 
out express  authority  and  loses  the 
money  in  the  business  may  be  held  lia- 
ble for  the  fair  value  of  the  property 
so  sold.  He  has  no  inherent  power  to 
undertake  new  work  nor  to  expend 
more  than  the  court  authorizes  in 
completing  unfinished'  work.  If  he 
continues  operations  when  he  was  or- 


dered merely  lo  preserve  the  property, 
he  is  personally  liable  for  the  Loss. 
A  receiver  of  a  manufacturing  cor- 
poration who  continues  its  operation 
without  express  authority  is  person- 
ally liable  for  any  loss,  and  where  the 
property  is  being  consumed  by  ex- 
penses he  should  apply  to  the  court 
for  permission  to  sell  It.  State,  etc. 
Bank  v.  Fanning,  etc.  Co.,  92  N.  W. 
Rep.  712  (Iowa,  1902). 

0  Nessler  i\  Industrial,  etc.  Co.,  56 
Atl.  Rep.  711  (N.  J.  1903).     See  §  876. 

6  Gillespie  i\  Blair  Glass  Co.,  189 
Pa.  St.  50   (1899). 

7  Gutterson  &  Gould  r.  Lebanon,  etc. 
Co.",  151  Fed.  Rep.  72  (1907),  holding 
also  that  where  receivers  represent  to 
the  court  that  they  have  money  in  hand 
to  pay  certain  debts  of  the  company, 
and  can  do  so  without  detriment  to 
the  business,  whereas  in  fact  they  are 
conducting  the  business  ?*•  a  lo:s  and 
contracting  debts  which  they  have  no 
means  of  jiaying,  they  may  be  held  per- 
sonally liable  for  the  money  paid  out, 
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Again,  even  tliongli  the  same  receiver  is  appointed  in  two  circuits, 
yet  ho  has  no  right  to  turn  over  the  assets  in  the  one  circuit  to  him- 
self as  receiver  in  the  other  circuit,  without  order  of  the  court,  and 
if  he  does  so  he  and  his  bondsmen  are  personally  liable.*  A  receiver 
may  bo  personally  liable  where  he  disposes  of  assets  without  con- 
sent of  the  courts  leaving  debts  unpaid.-  Although  a  receiver  is 
authorized  to  purchase  material,  yet  he  is  not  authorized  to  issuo 
notes  therefor,  and  hence  is  personally  liable  on  such  notes.'"'  A 
receiver  will  be  held  responsible  for  failure  to  collect  assessments 
which  he  might  have  collected  if  ho  had  brought  suit.*  A  receiver 
may,  of  course,  assume  personal  liability.  The  question  of  whether 
a  receiver  has  assumed  personal  liability  for  debts  incurred  by  him 
"is  one  to  be  detennincd  from  the  facts  and  circumstances  of 
the  case."  ^  A  misrepresentation  by  the  receiver  in  making  a  salo 
may  not  release  the  purchaser,  but  he  may  hold  the  receiver  respon- 
sible either  personally  or  officially."  In  England  a  receiver  is  per- 
sonally liable  on  contracts  made  by  him  unless  there  is  an  agreement 
to  the  contrary." 

§  879.  Compensation  of  receivers  and  the  foreclosing  trustees,  and 
allowances  to  them  and  to  bondholders  and  stockholders  ivho  have 
instituted  the  suit,  for  disbursements  for  counsel,  etc. — A  receiver 
will  be  allowed  a  reasonable  compensation  for  his  services.  In  the 
case  of  a  railroad  receiver  more  than  ordinary  ability  and  responsi- 
bility are  involved,  and  the  court  recognizes  this  fact  in  fixing  the 
compensation.  Each  case,  however,  turns  on  its  own  facts.  The 
former  tendency  of  the  courts  to  allow  very  high  compensation  has 

even.'  though  the  court  authorized  the  authority,  where  the  money  was  lost 

payment  on  their  ex  parte  application,  by  the  failure  of  the  bank.    Where  a 

Where  the  receiver  has  stated  that  the  receiver  checks  out  and  uses  for  his 

assets  are  sufficient  to  pay  all  debts,  own  purposes  money  held  by  him  as 

but  he  disobeys  the  orders  of  the  court  receiver,  in  violation  of  an  order  that 

and  delays  for  two  years  in  settling  the  money  should  be  checked  out  only 

his  accounts,  he  may  be  required  to  on  the  joint  order  of  the  receiver  and 

pay  the  debts  himself  if  the  assets  are  the  court,  the  court  may  commit  the 

insufficient.     Lyle  v.  Sarvey,  104  Va.  receiver  to  jail  for  contempt.   Tindall 

229  (1905).  V.  Westcott,  113  Ga.  1114    (1901). 

1  Kirker  r.  Owings,  98  Fed.  Rep.  499  -i  In  re  Angell.  91  N.  W.  Rep.  611 
(1899).     As  to   bondsmen   see   §880,  (Mich.  1902). 

infra.  r.  Cake    v.    Mohun,    164    U.    S.    311 

2  Kirker  v.  Owings,  98  Fed.  Rep.  499     (1896). 

(1899).  ^'' If  he  el-ects  to  do  the  latter,   his 

3  Peoria,  etc.  r.  Hickey,  110  Iowa,  judgment  has  no  preference  over 
276  (1900).  In  the  case  of  Ficener  r.  other  claims  against  the  receiver.  Coe 
Bott,  47  S.  W.  Rep.  251  (Ky.  1898),  a  r.  Patterson,  122  N.  Y.  App.  Dlv.  76 
receiver  was  held  liable  for  money  de-  (1907). 

posited    by   him    in    a   bank   without       7  Burt  v.  Bull,  [1894]  1  Q.  U.  276. 
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been  rebuked  by  the  supreme  court  of  the  United  States,  but  this  does 
not  limit  tlie  power  of  the  court  to  pay  sufficient  compensation  to  en- 
able it  to  obtain  a  competent  receiver.^     Although  a  receiver  has  pos- 


1  In  Williams  v.  Morgan,  111  U.  S. 
684  (1884),  the  court  reduced  the  re- 
ceiver's fees  from  about  $130,000  to 
$75,000  for  five  years'  service.  See 
also  Trustees  v.  Greenough,  105  U.  S. 
527  (1881).  The  compensation  of  the 
receiver  should  be  determined  by  the 
master.  But  the  court  will  do  so  if 
he  does  not.  Five  per  cent,  of  receipts 
and  also  disbursements  is  generally 
allowed,  unless  the  amount  is  large. 
But  the  court  will  consider  the  char- 
acter of  the  work.  Ten  thousand  dol- 
lars a  year  was  allowed  in  this  case. 

An  order  fixing  the  receiver's  com- 
pensation and  directing  him  to  turn 
over  the  assets  is  appealable,  but  the 
ireceiver's  claim  that  he  should  be  al- 
lowed $3,200,  instead  of  $1,200,  for 
handling  property  worth  $38,000,  will 
not  be  sustained.  Union,  etc.  Bank  v. 
Mills,  103  Wis.  39  (1899).  A  receiver 
cannot  be  held  liable  as  receiver  by 
the  president  of  a  corporation  for 
services  rendered  to  the  receiver 
where  it  appears  that  the  receiver 
should  have  rendered  those  services 
himself.  Joost  v.  Bennett,  123  Cal. 
424  (1899).  In  an  estate  of  $25,000 
the  trustee  was  allowed  $1,200  and  the 
attorney  $1,000  in  Wright  v.  Knox- 
ville,  etc.  Co.,  59  S.  W.  Rep.  677 
(Tenn.  1900).  Where  no  exceptions 
are  filed  to  an  auditor's  report  allow- 
ing a  receiver's  disbursements  for 
taxes,  and  such  repoi't  is  confirmed, 
it  is  an  adjudication,  and  exceptions 
cannot  afterwards  be  filed.  National, 
etc.  Bank  r.  Heller,  94  Md.  213  (1901). 
Ten  per  cent,  on  the  disbursements 
was  allowed  to  a  receiver  of  a  medi- 
cal association  in  Culver  v.  H.  R.  Al- 
len, etc.  Ass'n,  206  111.  40  (1903).  A 
receiver  is  not  entitled  to  fees  on  col- 
lections made  by  the  trustee  of  a  mort- 
gage, the  collections  being  less  than 
the  claims  of  the  security  holders. 
Girard  T.  Co.  r.  McKinley,  etc.  Co.,  143 


Fed.  Rep.  355  (1906).  The  compensa- 
tion of  the  receiver  should  turn  on 
the  value  of  the  property,  the  benefits 
from  the  receivership,  the  time,  labor 
and  skill  involved  and  the  character 
of  his  work.  Hickey  v.  Parrot,  etc. 
Co.,  79  Pac.  Rep.  698  (Mont.  1905). 
Three  and  a  half  per  cent,  was  allowed 
to  the  receiver  in  Silvers  v.  Mer- 
chants', etc.  Ass'n,  56  Atl.  Rep.  294  (N. 
J.  1903),  where  the  amounts  handled 
were  large  and  most  of  the  work  had 
been  done  by  counsel.  Four  per  cent, 
on  the  amount  adininistered  was  al- 
lowed to  the  receiver  and  his  counsel 
in  the  case  Dembeck  v.  Jarvis,  etc. 
Co.,  59  Atl.  Rep.  565  (N.  J.  1904), 
where  a  storage  plant  was  operated 
and  skill  was  required  in  making  the 
sale.  The  el'ements  making  up  the 
basis  of  a  receiver's  compensation 
and  the  legdl  assets  were  considered 
in  Harrigan  v.  Gilchrist,  99  N.  W.  Rep. 
909  (Wis.  1904),  the  amount  allowed 
for  legal  assistance  being  based  on 
results.  Where  a  receiver  has  been 
negligent  and  has  committed-  fraud  in 
his  work,  he  will  not  be  allowed  any 
compensation.  Dalliba  v.  Riggs,  82 
Pac.  Rep.  107  (Idaho,  1905).  A  re- 
ceiver has  no  right  to  agree  with  the 
purchaser  at  the  sale  that  the  latter 
should  pay  the  receiver's  fees.  That 
is  for  the  court  to  pass  upon.  Hall 
V.  Stulb,  126  Ga.  521  (1906).  $750 
was  allowed  to  a  receiver  who  sold 
the  property  for  about  $5,000  and  paid 
out  in  expenses,  etc.,  about  $2,500. 
Goodman  v.  Wilder,  84  N.  E.  Rep. 
1025  (111.  1908).  Where  the  appoint- 
ment of  a  receiver  is  revoked  as  er- 
roneous, the  corporate  assets  are  not 
liable  for  his  expenses  except  such  as 
would  have  been  incurred  if  he  had 
not  been  appointed.  Ogden  City  v. 
Bear  Lake,  etc.  Co.,  18  Utah,  279 
(1898).  In  England,  where  the  bond- 
holders are  fully  paid   and   there   is 
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session,  and  assignees  in  bankruptcy  never  took  possession,  yt-i  iliey 
and  their  counsel  may  nevertheless  be  entitled  to  comiK'nsation  out 

a  surplus  with  the  receiver,  it  is  held  three  receivers  acted  jointly  for  two 

that   the   court   cannot   fix   the   com-  years   until    the    road   was   sold,   one 

pensation  of  the  receiver,  except  that  was  allowed  $1,400  and  the  othor  two 

he  may  interpose  it  as  an  offset  to  an  $3,000  each.     Concerning  the'compen- 

action  by  the  corporation  to  recover  sation   of   a   receiver   of   a   ship,    see 

the  balance  of  the  funds.    Re  Vimbos  Jones  v.  Keen,  115  Mass.  170   (1874), 

Limited,  [1900]  1  Ch.  470.  allowing  also   for   counsel.     See  also 

The  fact  that  the  receiver  has  made  Corey   v.  Long,  12  Abb.   Pr.    (N.   S.) 

mistakes  should  not   deprive   him   of  427  (1872),  a  partnership  receivership 

his   pay    if   he   acted    in   good    faith,  case,  not  allowing  for  counsel.     The 

Cowdrey    v.    Railroad    C!o.,    1    Woods,  compensation  of  receivers  will  be  the 

331    (1870);    s.   c,    6   Fed.   Cas.    660.  same  as  of  guardians,  trustees,  etc.,  so 

The  compensation,   etc.,   of  a  federal  far  as  is  practicable.     Where  second 

receiver  will  not  be  fixed  by  a  state  mortgagees    foreclose,    and    the    first 


court.  Central  Trust  Co.  r.  Thurman, 
94  Ga.  735  (1894).  In  Montgomery 
V.  Petersburg,  etc.  Ins.  Co.,  70  Fed. 
Rep.  746  (1895),  $5,000  was  allowed 
the  receiver  for  operating  a  thirteen- 
mile  street  railway  for  three  and  a 
half  years,  and  $2,500  to  his  counsel. 
If  the  appointment  was  unauthorized 
a  receiver  may  not  be  entitled  to  pay. 
St.  Louis,  etc.  R.  R.  v.  Wear,  135  Mo. 
230  (1896).  W'here  the  receiver  han- 
dles about  $95,000,  and  most  of  the 
work  is  done  in  six  months  through 


mortgagee  intervenes  and  becomes  a 
party  and  files  a  cross-bill  to  fore- 
close, and  sale  is  made  subject  to  the 
first  mortgage,  and  the  receiver,  who 
was  appointed  at  the  instance  of  the 
second  mortgagees,  is  entitled  to  more 
pay  than  the  proceeds  of  such  sale,  he 
may  recover  the  deficiency  from  the 
complainants  personally,  but  not  from 
the  defendant  first  mortgagees.  Tome 
r.  King,  64  Md.  166  (1885). 

A  receiver's  compensation  is  in  the 
discretion   of   the   court,   but   will   be 


clerks,  his  compensation  was  fixed  at  fixed  only  after  a  hearing  and  notice 

$3,OOo' the  first  year,  and  $1,000  subse-  to    all    parties.      Attorney-General    v. 

quently.     Prouty  v.  'Prouty,  etc.   Co.,  North  American,  etc.  Ins.  Co.,  26  Hun, 

x55  Pa.  St.  112  (1893).    The  basis  for  294    (1882).     As  to  a  receiver's  com- 

determining  the  amount  is  the  respon-  pensation,    see   also  Attorney-General 

sibility,  skill  and  labor  involved,  and  v.    North,  etc.    Ins.   Co.,    89    N.   Y.   94 

the    pay    usually    allowed    for    such  (1882).     Receivers   allowed'   $4.5O0   a 


A^ork.  In  this  case  the  receiver  of  a 
savings  bank  was  allowed  at  the  end 
of  the  first  year  $7,500  for  his  services 
for  that  year,  he  having  paid  out 
about  $1,400,000,  but  he  was  not  al- 
lowed   disbursements   given   away   to 


year,  trustee  allowed  $500;  and  the 
variojas  counsel  for  the  trust  com- 
panies and  others,  $100,000.  Eastoa 
r.  Houston,  etc.  Ry..  40  Fed.  Rep.  189 
(18S9).  As  to  the  receiver's  coniiH?n- 
sation  in  general,  see  Greeley  r.  Prov- 


Bolicemen  as  a  gratuity  for  attendance    ident  Sav.  Bank.  103  Mo.  212   (1891) 


during  a  "run"  on  the  bank.  He  was 
also  allowed  to  retain  commissions 
earned  by  him  as  a  broker  for  placing 
mortgage  loans  from  the  insolvent 
bank  with  other  parties.  Special  Bank 
Com'rs  v.  Franklin  Inst.,  11  R.  I.  557 
(1877).  In  McArthur  r.  Moutclair 
Ry.    27   N.    J.   Eq.    77    (1876),   where 


In  New  York  the  court  dolerniines 
the  amount  of  the  receiver's  coniiK>n- 
sation  in  a  foreclosure  case,  and  the 
statute  relative  to  receiver's  fees  ai>- 
plies  to  receivers  In  bankruptcy.  U. 
S.  Trust  Co.  V.  New  York,  etc.  R.  R.. 
101  N.  Y.  478  (1886).  As  to  comi)€n- 
sation  of  receivers,  see  Central  Trust 
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of  the  property.^  A  receiver  who  resides  at  a  distance  and  does  not 
take  an  active  part  in  the  management  is  not  entitled  to  the  same  pay 
that  a  rcg-ular  railroad  president  would  be.-  Partial  allowances  may 
be  made  to  the  receiver  prior  to  the  close  of  the  receivership.^  The 
receiver  will  also  be  given  an  allowance  for  the  payment  of  fees  of 
his  counsel,*  and  also  the  receiver's  own  reasonable  disbursements.^ 
The  traveling  expense  of  the  receiver  is  a  proper  allowance.^ 


Co.  V.  Wabash,  etc.  Ry.,  32  Fed.  Rep. 
187  (1887).  The  court  may  allow  the 
receiver  extra  compensation  beyond 
that  fixed  by  the  order  appointing 
him,  where  there  is  good  reason  for 
so  doing.  Farmers'  L.  &  T.  Co.  v.  Cen- 
tral R.  R.,  8  Fed.  Rep.  60  (1881). 

1  Meddaugh  v.  Wilson,  151  U.  S.  333 
(1894),  holding  also  that  the  decree 
of  foreclosure  need  not  settle  that 
question. 

2  Twenty-five  hundred  dollars  a 
year  was  allowed.  Central  Trust  Co. 
V.  Cincinnati,  etc.  Ry.,  58  Fed.  Rep. 
500  (1892).  The  court  in  Braman  v. 
Farmers',  etc.  Co.,  114  Fed.  Rep.  18 
(1902),  refused  to  allow  a  receiver 
of  a  railroad  more  than  $12,000  for 
two  years'  services,  the  road  being 
only  sixty  miles  in  length  and  the 
business  small,  and  the  road  being 
operated  part  of  the  time  by  a  lessee, 
the  receiver  being  a  resident  of  Mas- 
sachusetts, while  the  road  was  in  Kan- 
sas, even  though  the  receiver  nego- 
tiated receiver's  certificates.  The  court 
refusied  to  allow  the  rent  of  an  office 
in  New  York  by  the  receiver,  the  same 
not  having  been  authorized  in  ad- 
vance. 

3  Maxwell  v.  Wilmington,  etc.  Co., 
82  Fed.  Rep.  214  (1897) ;  Special  Bank 
Com'rs  V.  Franklin  Inst.,  11  R.  I.  557 
(1877).  The  court  cannot  fix  the  final 
compensation  of  the  feceiver  until  his 


work  is  finished  but  may  grant  allow- 
ances from  time  to  time.  The  receiver 
may  agree  with  the  stockholders  to 
waive  his  statutory  fees  and  take  such 
pay  as  the  court  may  allow.  Riordan 
V.  Horton,  94  Pac.  Rep.  448  (Wyo- 
ming, 1908).  The  court  may  allow 
payments  to  the  receiver  at  stated  in- 
tervals during  the  receivership.  Bat- 
tery, etc.  Bank  v.  Western,  etc.  Bank, 
126  N.  C.  531  (1900).  An  order  of 
the  court  refusing  to  a  receiver  a 
second  allowance  will  not  be  disturbed 
on'  appeal  unless  there  has  been  a 
clear  mistake  of  fact  or  plain  error  of 
law;  in  other  words,  a  manifest  dis- 
regard of  right  and  reason,  and  if  the 
receiver  has  retained  money  pending 
an  appeal  taken  by  him  he  will  be 
obliged  to  pay  interest  on  the  same. 
Wilkinson  r.  Washington  T.  Co.,  102 
Fed.  Rep.  28  (1900).  Fees  to  counsel 
will  be  allowed  during  the  progress  of 
the  case,  but  these  partial  allowances 
will  be  small  in  amount.  Central 
Trust  Co.  V.  Wabash,  etc.  Ry.,  23  Fed. 
Rep.  675   (1885). 

■i  The  court  may  allow  reasonable 
fees  to  the  receiver  for  the  payment 
of  his  counsel.  Stuart  v.  Boulware, 
133  U.  S.  78  (1890);  Bronson  v.  La 
Crosse,  etc.  R.  R.,  2  Wall.  283  (1863). 
A  receiver  will  be  allowed  his  legal 
expenses  in  contesting  claims  of  cred- 
itors against  particular  goods.  Speiser 


5  As  to  what  disbursements  will  be  1,  28   (1871).     In  England  a  receiver 

allowed,  see  §  872,  supra,  notes.     Re-  is  not  allowed  disbursements  for  the 

ceivers  "are  entitled  to  repayment  of  expense  of  giving  his  bond.     Harris 

their  reasonable  expenses  and  charges,  v.  Sleep,  [1897]  2  Ch.  80. 
in  preference  to  all  other  claims  upon        r,  Northern,  etc.  Ry.  v.  Hopkins,  87 

the    property,    of    whatever    nature."  Fed.  Rep,  505  (1898). 
Ellis  V.  Boston,  etc.  R.  R.,  107  Mass. 
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The  trustee  of  the  mortgage  and  his  attorney,  or  a  bondliolder  who 
brings  suit,  or  counsel  to  a  stuckhokler,  who  sues  to  remedy  a  wrong 

V.    Merchants'    Exchange    Bank,    110    for  carrying  on  an  appeal  will  not  be 

Wis.    506    (1901).     The  allowance   to    taxed    as    costs    In    the   upper   court 

counsel  must  be  reasonable,  and  con-    McKenzie  i:  Coslett,  80  Pac.  Rop.  1070 

(Nev.  1&05).  A  receiver  will  not  bo 
allowed  the  fees  of  his  attorney  when 
there  was  no  occasion  for  him  to  cm- 
ploy  an  attorney.  Daliiba  r.  Rlggs, 
82  Pac.  Rep.  107  (Idaho.  1905). 
Where  the  receiver,  even  under  the 
lowed  to  counsel  for  interveners  who  order  of  the  court,  has  paid  exorbl- 
did  not  succeed.    The  court  may  order    tant  fees  to  his  counsel  and  for  his 

own  services,  a  creditor  may  apply 
to  be  made  a  party  to  the  suit  In 
order  to  have  the  orders  set  aside. 
Schenck  r.  Ingraham,  4  Hun,  67 
(1875).  Counsel  fees  will  not  be  or- 
dered paid  in  preference  to  a  con- 
tractor's statutory  lien.  Newcastle, 
etc.  Ry,  V.  Simpson.  26  Fed.  Rep.  133 
(1886).  The  receiver  should  be  al- 
lowed for  counsel  fees  paid  by  him; 


tracts  in  regard  to  allowances  are  not 
binding  on  the  court.  Twenty  thou- 
sand dollars  in  the  aggregate  was  al- 
lowed to  three  counsel  in  the  case  of 
Phinizy  r.  Augusta,  etc.  R.  R.,  98  Fed. 
Rep.    776    (1896),    nothing    being   al- 


the  fees  of  the  receiver's  attorney  to 
be  paid  by  the  purchaser.  Louisville, 
etc.  R.  R.  r.  Wilson,  138  U.  S.  501 
(1891),  holding  also  that  the  fees  of 
the  attorney  for  the  railroad  in  its 
effort  to  hold  the  system  together  need 
not  be  so  paid  where  such  efforts  were 
fruitless.  As  to  the  amount  of  coun- 
sel fees  to  be  allowed,  see  Walker  v. 
Quincy,    etc.    Ry.,    28    Fed.    Rep.    734 


(1886).     A  receiver  may  be  allowed     also  cost  of   litigation   and  expenses 
counsel  fees  in  another  state.    Strauss    incurred  in  protecting,  repairing,  and 


V.    Casey,   etc.   Co.,    66    Atl.    Rep.    958 
(N.    J.    1907).      A    receiver    and    his 
counsel  may  be  paid  out  of  the  assets, 
even  though  the  suit  was  by  the  stock- 
holder and  a  general  creditor,  where 
it  appears  that  the  mortgagee  was  a 
party  and  the  suit  was  practically  a 
foreclosure  suit.     Lembeck  v.  Jarvis, 
etc.  Co.,  59  Atl.  Rep.  565  (N.  J.  1904). 
Where  the  amount  still  due  on  unpaid 
stock     is     sufficient     the     judgment 
against  the  stockholders  may  include 
the  claims  proved  and   allowed  with 
interest;    also    fees    for    creditors    in 
winding  up  the  company  and  in  the 
suit  to  recover  from  the  stockholders; 
also  counsel  fees  and  compensation  to 
the  receiver  and  expenses  incurred  in 
enforcing  the  decree.     See  v.  Heppen- 
heimer,  61  Atl.  Rep.  843   (N.  J.  1905). 
A    receiver    may    ordinarily    employ 
counsel,  but  the  necessity  of  such  em- 
ployment and  the  compensation  are  to 
be  determined  by  the  court.     Hickey 
r.  Parrot,  etc..  79  Pac.  Rep.  G98  (Mont. 
1905). 


caring  for   the  property.     McLane  v. 
Placerville,   etc.    R.    R.,    66    Cal.    606 
(1885).    The  receiver  will  be  allowed 
sums  paid  by  him  to  his  counsel  in 
opposing   a  motion   for    his   removal, 
where  he  was  not  removed.    Cowdrey 
V.  Railroad  Co.,  1  Woods.  331   (1870); 
s.  c,  6  Fed.  Cas.  660,  where  $5,000  a 
year  was  allowed  if  it  should  appear 
that  he  had  actually  paid  that  amount 
to  counsel.     Compensation  to  counsel 
after  the  appointment  of  a  receiver  i3 
in  the  discretion  of  the  court.    Bene- 
ville    r.    Whalen,    2    N.    Y.    Supp.    20 
(ISSS).     In  the  case  of  Williams  v. 
Morgan,  111  U.  S.  684   (1SS4),  no  ob- 
jection was  made  to  an  allowance  of 
$31,000  to  counsel  for  five  years"  serv- 
ice.     Where    the    receiver's    attorney 
settles  his  bill  with  the  purchaser  of 
the  road  and  gives  cretlit,  a  niortga.i;e 
by  the  purchaser  is  prior  to  such  at- 
torney's claim.    Bound  v.  South  Caro- 
lina Ry.,  51  Fed.  Rep.  58  (1892).   An 


allowance  to  a  receiver  for  his  coun- 
Compensation  to  the  receiver  sel's  fees  is  made  to  him  and  not  to 
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done  to  the  corporation,  may  also  be  entitled  to  an  allowance.  That 
subject  is  closely  related  to  the  law  on  similar  allowances  to  the  re- 
ceiver, and  hence  is  considered  in  this  connection. 

The  trustee,  who  is  complainant  in  the  suit  to  foreclose,  is  entitled 
to  a  reasonable  compensation  for  actual  services  rendered  by  him  and 
also  for  his  disbursements  reasonably  incurred,  including  his  coun- 
sel's fees.^ 

the  counsel.  First  Nat.  Bank,  etc.  v.  on  various  parts  of  the  system  were 
Oregon  Paper  Co.,  71  Pac.  Rep.  144  allowed,  similar  compensation  and 
(Oreg.  1903).  Where  a  receiver  has  fees  will  be  allowed  to  one  of  those 
acted  in  good  faith  in  prosecuting  an  trustees  up  to  the  time  when  he  in- 
action, it  is  proper  that  he  should  be  stituted  a  separate  suit  of  foreclosure 
allowed  the  costs  and  expenses  of  its  on  another  division  and  had  receivers 


prosecution.  Re  Merry,  11  N.  Y.  App. 
Div.  597  (1896).  In  Boston,  etc.  Trust 
Co.  V.  Chamberlain,  66  Fed.  Rep.  847 
(1895),  the  receiver's  counsel  was  al- 
lowed  $3,000   a  year.     In  Walters  v 


appointed.  Central  T.  Co.  v.  Wabash, 
etc.  Ry.,  36  Fed.  Rep.  622  (1888).  In 
Williams  v.  Morgan,  111  U.  S.  684 
(1884),  $75,000  were  allowed  to  the 
trustees;  and  $30,000  for  services  and 


Western    etc.  R.  R.,  69  Fed.  Rep.  706  counsel  fees  were  allowed  in  Memphis, 

(1895),  counsel  for  the  receiver  and  etc.  R.  R.  v.  Dow,  120  U.  S.  287  (1887). 

for  cornplainant  was  given  $20,000.   In  A  trustee  was  allowed  two  per  cent. 

Saulsbury  r.  Lady  Ensley,  etc.  R.  R.,  in  In  re  Waterloo,  etc.  Co.,  147  Fed. 

110   Ala.   585    (1896),   the   court  was  Rep.  814    (1906),  where  it  foreclosed 

very  strict  in  limiting  the  allowance  and  bought  in   the   property   for  the 

to   the  receiver   for  his  attorney  for  bondholders   and  resold  it  for  them 


doing  work  which  was  not  authorized, 
or  which  the  receiver  should  have 
done  himself.  ,  Even  though  the  re- 
ceiver is  a  lawyer  he  may  be  justified 
in  employing  counsel  and  paying  for 
the  same.  Olson  v.  State  Bank,  67 
Minn.  267  (1898).  See  also  cases  in 
note  1,  p.  3150.  In  New  York  a 
statute  regulates  the  fees  of  counsel 
to  receivers.  People  r.  Brooklyn  Bank, 
125  N.  Y.  App.  Div.  354    (1908). 

1  See  3  Perry,  Trusts,  §§  916-919.   An 
allowance   of   $5,000   on   account  was 


Where  a  trustee  takes  a  lease  of  the 
railroad  upon  his  agreeing  to  pay  the 
principal  and  interest  of  the  bonds, 
and  he  sublets  the  same  to  another 
railroad  company  on  the  same  terms, 
and  the  latter  company  defaults  and 
foreclosure  is  had-,  and  the  trustee  suc- 
ceeds in  making  the  latter  company 
pay  a  large  sum  of  interest,  he  is 
entitled  to  reasonable  compensation 
and  attorneys'  fees  out  of  the  prop- 
erty, even  twenty-five  per  cent,  of  the 
amount  recovered,  he  having  done  all 


made  to  a  trust  company  during  the  things  for  the  benefit  of  the  property 

litigation,    and    an    allowance   to   the  and  the  bondholders.  Woodruff  v.  New 

mortgagor  was  refused,  in  Mercantile  York,  etc.  R.  R.,  129  N.  Y.  27  (1891), 

T    Co.  V.  Missouri,  etc.  Ry.,  41  Fed.  the  compensation  being  computed  on 

Rep.  8   (1889).     As  to  the  compensa-  the  same  basis  as  that  for  executors, 

tion  of  trustees  of  a  railroad  mortgage  Compensation  to  the  trustee  and  his 

under  the  New  York  law,  see  Dow  v.  counsel  and  his  successor  in  the  trust 

Memphis,  etc.  R.  R.,  32  Fed.  Rep.  185  was  allowed  in  Newport,  etc.  Bridge 

(1885).    Where,  in  a  foreclosure  suit  Co.  v.  Douglass,  12  Bush.   (Ky.),  673, 

by  a  mortgagee' of  a  whole  system  of  721  (1877).     In  Coe  v.  Columbus,  etc. 

railroads,  counsel  fees  and  compensa-  R.  R.,  10  Ohio  St.  372,  408  (1859),  the 

tion  to  the  trustees  of  first  mortgages  court  held  that  the  trustees  were  not 
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If  the  court  allows  the  trustee  a  compensation  larger  than  the 
bondholders  think  reasonable  they  may  content  tlie  sainc^  and  aj>- 
peal  from  the  decision  of  the  court.^  If  tlie  trustee  lias  performed 
no  services,  or  has  refused  to  act,  he  cannot  claim  compensation  for 


entitled  to  compensation  out  of  the 
fund  for  their  services  and  the  ser- 
vices of  their  counsel,  any  more  than 
any  mortgagee  is  entitled  thereto. 
Where  the  statutes  of  the  state  pre- 
scribe that  trustees  making  a  sale 
shall  have  two  per  cent,  of  the  gross 
proceeds  as  their  compensation  for 
services  of  administration,  the  court 
will  apply  this  rule  to  trustees  selling 
a  railroad  on  foreclosure,  but  will  de- 
duct the  fee  of  the  master  who  actu- 
ally made  the  sale.  Duncan  t\  Atlan- 
tic, etc.  R.  R.,  88  Fed.  Rep.  840  (1880) 
(for  form  of  decree  see  id.,  p.  852). 
A  trustee  appointed  by  a  corporation 
to  carry  on  its  business  during  finan- 
cial difl&culties  is  entitled  to  a  reason- 
able compensation.  State  v.  McFar- 
land,  35  S.  W.  Rep.  1007  (Tenn.  1895). 
In  Central  Trust  Co.  v.  Benedict,  78 
Fed.  Rep.  198  (1897),  the  trustees  of 
a  second  mortgage  were  allowed  com- 
pensation out  of  cash  in  the  treasury 
of  the  company,  it  not  being  shown 
that  the  first  mortgage  covered  the 
fund. 

The  trustee  is  entitled  to  payment 
of  his  disbursements  out  of  the  trust 
fund,  and,  if  that  is  insufficient,  to 
require  payment  thereof  from  the 
bondholders.  He  has  a  lien  on  the 
property  therefor  and  for  compensa- 
tion for  himself  and  his  attorney. 
Rensselaer,  etc.  R.  R.  v.  Miller,  47  Vt. 
146  (1874).  The  trustee  is  entitled 
to  have  deducted  from  the  trust  fund 
any  rent  which   has   become  due  on 


the  property  of  the  company  while  in 
his  possession  and  for  which  he  la 
liable.  Re  E.xhall,  etc.  Co.,  35  Beav. 
449  (1866).  In  Patterson  v.  Hempfleld 
R.  R.,  1  W.  N.  Cas.  127  (Pa.  1874). 
where  the  trustee  took  possession  and 
proceeded  to  complete  the  road  by 
laying  down  rails  and  buying  iron, 
and  doing  a  large  amount  of  work, 
the  court  allowed  claims  therefor  to 
come  in  ahead  of  bonds.  The  mort- 
gage authorized  him  to  preserve,  re- 
pair, and  maintain  the  property.  lu 
Gilman  r.  Des  Moines,  etc.  R.  R.,  41 
Iowa,  22  (1875),  the  mortgage  pro- 
vided for  a  commission  of  two  i>er 
cent,  on  bonds  which  were  paid  off  by 
the  sale  of  the  mortgaged  land  by  the 
trustees.  If  the  sales  of  the  land  in 
such  a  case  are  to  be  made  by  the 
mortgagor  and  the  proceeds  paid  to 
the  trustee,  the  mortgagor  is  entitled 
to  reimbursement  of  reasonable  ex- 
penses. Nickerson  r.  Atchison,  etc.  R. 
R.,  17  Fed.  Rep.  408  (1881).  The  trus- 
tee, who  is  also  receiver,  has  a  lien 
on  the  property  ahead  of  the  -bond- 
holders for  his  reasonable  expenses, 
including  compensation  to  his  counsel. 
McLane  r.  Placerville,  etc.  R.  R.,  66 
Cal.  606  (1885);  Cowdrey  v.  Galves- 
ton, etc.  R.  R.,  93  U.  S.  352  (1876). 
where  the  attorney  was  allowed 
$2,500.  The  solicitor  for  the  trustee 
in  a  foreclosure  suit  is  not  absolutely 
entitled  to  his  fees  from  the  fund, 
and  the  court  will  exercise  its  discre- 
tion in  allowing  or  refusing  pa>'nient. 


1  A  bondholder  or  a  purchaser  at 
foreclosure  sale  who  has  agreed  to 
pay  the  trustee's  expense  may  contest 
the  amount  of  that  expense  and  may 
appeal.  Williams  v.  Morgan,  111  U. 
S.  684  (1884).  A  bondholder  may 
intervene  to  contest  extravagant  com- 
pensation to  the  receiver  and  others, 


where  tho  trustee  has  joined  In  a 
reorganization  scheme  of  the  majority 
of  the  bondholders.  De  Betz's  Petition, 
9  Abb.  N.  Cas.  246   (1878). 

2  Cowdrey  v.  Galveston,  etc.  R.  R., 
93  U.  S.  352  (1876);  Trustees  v. 
Greenough,  105  U.  S.  527  (1881). 
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services.^  A  trustee  will  not  be  allowed  anytliing  for  himself  or 
his  counsel  where  there  was  no  occasion  for  foreclosing,  and  no  bond- 
holder cared  to  have  him  foreclose,  and  the  suit  was  abandoned ;  and 
where,  on  the  foreclosure  of  the  second  mortgage,  the  trustee  of  the 
first  mortgage  has  little  to  do,  he  will  be  given  little  pay.^ 

The  trustee  cannot  claim  reimbursement  for  any  expenses  except 

Robinson  v.  Alabama,  etc.  Co.,  51  Fed.  from  the  receiver  is  not  entitled  to 
Rep.  268  (1892).  The  attorneys  for  attorney's  fees  for  defending  against 
second-mortgage  bondholders  who  first  a  suit  by  such  lessee.  Western  Union 
applied  for  and  obtained  a  receiver  Tel.  Co.  t\  Boston,  etc.  Co.,  112  Fed. 
were  allowed  $6,000  on  account  in  Rep.  37  (1901)'.  The  trustee  is  en- 
Bound  V.  South  Carolina  Ry.,  43  Fed.  titled  to  compensation,  especially 
Rep.  404  (1890).  An  allowance  of  where  he  has  had  to  do  active  work, 
$15,000  for  the  trustee's  counsel  fees  such  as  paying  taxes,  insurance,  etc. 
in  a  railroad  foreclosure  was  made  He  has  a  prior  lien  on  the  property 
in  Southern  California,  etc.  Co.  v.  for  such  services.  On  a  $50,000  mort- 
Union  L.  &  T.  Co.,  64  Fed.  Rep.  450  gage  he  was  allowed  $800.  Premier 
(1894),  the  mortgage  providing  for  Steel  Co.  v.  Yandes,  139  Ind.  307 
compensation    to    counsel,    such    pro-  (1894). 

vision  being  a  usual  covenant  in  such  i  If  the  trustee  refused  to  act,  and 
mortgages.  An  allowance  was  made  was  made  a  party  defendant,  an  al- 
to the  solicitor  for  the  foreclosing  lowance  to  his  counsel  may  be  refused, 
trustee  in  Farmers'  L.  &  T.  Co.  v.  Mc-  Investment  Co.  v.  Ohio,  etc.  R.  R.,  46 
dure,  78  Fed.  Rep.  209  (1897).  In  Fed.  Rep.  696  (1891).  Where  a  trus^ 
Seibert  v.  Minneapolis,  etc.  Ry.,  58  tee  is  removed  because  of  absence 
Minn.  65  (1894),  $50,000  attorney's  from  the  country  (Farmers'  L.  &  T, 
fees  were  allowed  to  the  trustee's  at-  Co.  v.  Hughes,  11  Hun,  130 — 1877) 
torneys,  the  court  holding  also  that  he  cannot  collect  compensation  for 
a  statute  as  to  fees  in  foreclosure  suits  his  services.  Hughes  v.  Chicago,  etc. 
did  not  apply  to  railroad  foreclosures.  Ry.,  47  N.  Y.  Super.  Ct.  531  (1881). 
In  the  case  of  Read  v.  Memphis,  The  allowance  to  the  trustees  will  de- 
etc.  Co.,  64  S.  W.  Rep.  769  (Tenn.  pend  upon  the  amount  of  work  actu- 
1901),  the  trustee  filed  a  bill  against  ally  done,  and  where  they  practically 
the  mortgagor  and  the  purchaser  of  do  nothing  but  employ  counsel,  the 
the  equity  of  the  property  to  deter-  allowance  to  them  will  be  small, 
mine  his  compensation  for  defending  Phinizy  v.  Augusta,  etc.  R.  R.,  98  Fed. 
the   mortgage   and    also    to   be   reim-  Rep.  776  (1896). 

bursed  for  lawyer's  fees,  the  defense  2  Bound  v.  South  Carolina  R.  R.,  62 

being  made  that  he  had  not  brought  Fed.  Rep.  536   (1894).     Trustees  will 

any   funds  to  the  trust   and   had  no  not  be  allowed   any  substantial   com- 

right  to  a  lien   on   the   property   for  pensation  or  disbursements  where  the 

such    charges.      The    court   sustained  mortgage  was  proved  in  a  suit  insti- 

the  bill'.     In  Kentucky  a  provision  in  tuted  by  a  judgment  creditor  to  dis- 

a  mortgage  that  the  attorney  for  the  tribute  the  assets  of  the  insolvent  cor- 

trustee   shall   be   paid   a   fee   in  case  poration,  but  such  judgment  creditor 

of  foreclosure  is  not  enforceable.    Ky.  may  be  allowed   his  expenses  out  of 

T.  Co.  V.  Third  Nat.  Bank,  50  S.  W.  the   fund,   although    the   mortgage   is 

Rep.    43    (Ky.    1899).     A    mortgagee  not  fully  paid.    Tompkins  Co.  v.  Ches- 

who  comes   into  possession  of  funds  ter  Mills,  90  Fed,  Rep.  37  (1898). 
belonging  to  a  lessee  of  the  property 
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those  incurred  In  preserving  the  property  or  in  foreclosing,  unless 
the  additional  expense  is  authorized  by  tli(!  court.^  These  disburse- 
ments, when  largo  and  when  made  in  connection  with  a  railroad, 
are  generally  met  by  the  issue  of  receiver's  certificates.-  The  trus- 
tee's claim  for  services  is  not  barred  by  the  statute  of  limitations  if 
the  mortgage  still  exists.^  The  trustee  may,  under  certain  circum- 
stances, pay  off  a  prior  lien  on  the  property,  and  he  will  then  be 
subrogated  to  that  lien  and  be  entitled  to  repayment  out  of  the  prop- 
erty which  he  holds  as  tinistee.'*  A  receiver  need  not  turn  his  fees 
over  to  the  trust  company  that  caused  him  to  be  appointed,  even 
though  he  is  president  of  the  trust  company  and  received  a  salary." 
A  trustee  holding  stock  is  entitled  to  have  his  charges  paid  before  de- 
livering it  up.^  Compensation  to  the  receiver  and  his  counsel  has  a 
preference  over  receiver's  certificates,  but  compensation  to  the  trus- 
tee and  his  counsel  does  not.' 


1  Cowd'rey  v.  Galveston,  etc.  R.  R.,  receiver's  expenses  and  counsel  fees 
93  U.  S.  352  (1876)'.  In  Bound  v.  may  be  paid  out  of  the  body  of  the 
South  Carolina  Ry.,  59  Fed.  Rep.  509,  property.  Central  Trust  Co.  v.  Thur- 
511  (1894),  the  court  said:  "There  man,  94  Ga.  735  (1894).  The  pay  for 
can  be  no  doubt  that  trustees,  and  all  the  attorney  of  the  receiver  is  a  prior 
others  technically  or  actually  occupy-  charge  against  the  property.  Penn. 
ing  a  representative  character,  are  en-  Co.  etc.  v.  Jacksonville,  etc.  Ry.,  93 
titled  to  be  reimbursed  for  all  charges  Fed.  Rep.  60  (1899).  The  attorney's 
properly  incurred  in  the  discharge  of  fees  have  priority  over  the  receiver'B 
the  duties  devolving  upon  them,  out  remuneration.  Re  Sanitary,  etc. 
of  the  fund  over  which  they  have  Assoc,  [1900]  2  Ch.  289.  Where  a 
charge,  and  in  which  their  constitu-  receiver  is  ordered  to  turn  over  the 
ents  have  an  interest."  See  also  §  872,  assets  to  a  trustee  in  bankruptcy,  the 
supra.  court  may  allow  him  to  first  deduct 

2  See  §  876,  supra.  his    comi)ensation    for    his    services. 

3  Although  a  trustee's  claim  for  Mauran  r.  Crown,  etc.  Co.,  23  R.  I. 
services  is  barred  by  the  statute  of  324  (1901).  The  expenses  of  a  re- 
limitations,  yet  the  mortgage  security  oeivership  are  paid  before  preferred 
far  the  bonds  secured  him  also,  and  claims  are  paid.  Lyle  v.  Staten  Is- 
that  is  not  barred  except  after  the  land,  etc.  Co.,  48  Atl.  Rep.  783  (N.  J. 
period  raising  a  presumption  of  pay-  1901).  A  franchise  tax  levied  during 
ment.  He  is  entitled  to  pay,  and  is  a  receivership  does  not  have  prefer- 
paid  before  the  bonds  are  paid.  Smith  ence  over  the  receiver's  allowance  and 
V.  Washington,  etc.  R.  R.,  33  Gratt.  the  expenses  of  winding  up  the  busl- 
(Va.)   617   (1880).  ness.     Chesapeake,  etc.  Ry.  v.  Atlan- 

4  Memphis,  etc.  R.  R.  v.  Dow,  120  tic,  etc.  Co.,  48  Atl.  Rep.  997  (N.  J. 
U.  S.  287   (1887).  1901).  A  receiver's  costs  and  exjienses 

5  Citizens',  etc.  Ck).  v.  Tompkins,  54  must  be  paid  prior  to  receiver's 
Atl.  Rep.  617  (Md.  1903).  certificates.     English,  etc.  Co.  r.  Glas- 

6  Uehling  v.  Lyon,  134  Fed.  Rep.  703  dir,  etc.  Mines,  Ltd..  94  L.  T.  Rep.  8 
(1905).  (1905).       The    attorneys    for    the    re- 

7  Petersburg,  etc.  Ins.  Co.  r.  Delia-  ceiver  are  not  entitled  to  pay  in  pref- 
torre,  70  Fed.  Rep.  643   (1895).     The  erence  to  judgment  creditors  for  serv- 
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If  a  receiver  is  improperly  appointed  the  plaintiff  must  pay  the 
receivers  expenses.-^  1^  the  assets  are  insufficient  to  pay  a  receiver  the 
court  has  power  to  require  payment  by  the  parties  who  brought  about 
the  receivership.^  But  where  the  trustee  of  the  mortgage  of  a  canal 
and  irrigation  company  institutes  foreclosure  suit  at  the  request  of 
the  company  itself  and  of  the  bondholders,  and  causes  a  receiver  to  be 
appointed  and  with  the  consent  of  all  the  parties  the  court  orders  the 


ices  rendered  in  defeating  a  mortgage 
as  fraudulent,  where  the  judgment 
creditors  were  parties  defendant  and 
their  attorneys  aided  in  the  result. 
North  Side  Banlc  v.  Good,  etc.  Co., 
97  N.  Y.  App.  Div.  79    (1904). 

1  Hendrie,  etc.  Co.  v.  Parry,  86  Pac. 
Rep.  113  (Col.  1906).  A  receiver  will 
not  be  allowed  fees  for  time  during 
which  he  was  unlawfully  kept  in  of- 
fice. Forrester  v.  Boston,  etc.  Co.,  76 
Pac.  Rep.  2  (Mont.  1904).  If  the 
receiver  is  improperly  appointed  the 
party  obtaining  his  appointment  is 
liable  for  his  pay.  Hickey  v.  Parrot, 
etc.  Co.,  79  Pac.  Rep.  698  (Mont. 
1905).  A  receiver  legally  appointed 
is  entitled  to  his  compensation  for 
services,  although  the  order  of  ap- 
pointment is  vacated  or  reversed. 
Hickey  v.  Parrot,  etc.  Co.,  79  Pac.  Rep. 
698  (Mont.  1905).  Even  though  a  re- 
ceivership at  the  instance  of  the  cor- 
poration itself  is  voidf,  yet  the  cor- 
poration is  liable  for  the  services  and 
expenditures  of  the  receiver.  Tabor 
V.  Bank  of  Leadville,  83  Pac.  Rep. 
1060  (Colo.  1905).  A  liquidator  ap- 
pointed illegally  by  a  court  cannot  re- 
cover for  his  se'rvices  as  liquidator, 
but  may  recover  for  services  so  far 
as  they  were  beneficial  to  the  com- 
pany and  were  accepted  by  the  com- 
pany irrespective  of  the  legal  pro- 
ceedings. Re  Allison,  etc.  Ltd.,  91  L. 
T.  Rep.  66  (1904).  Where  the  re- 
ceiver of  a  bank  was  illegally  ap- 
pointed at  the  instance  of  the  state 
and  served  only  seven  days,  an  al- 
lowance to  him  of  $3,150  is  sufficient, 
even  though  $1,000,000  passed  through 
his  hands.  Such  allowance  may  be 
taxed  as  costs  in  the  case.     State  v. 


People's,  etc.  Bank,  95  S.  W.  Rep.  867 
(Mo.  1906). 

2  Farmers'  Nat.  Bank  v.  Backus,  74 
Minn.  264  (1898).  A  trust  company 
that  has  instituted  a  suit  to  foreclose 
a  mortgage  and  caused  a  receiver  to 
be  appointed  may  be  required  to  pay 
the  debts  of  the  receiver  and  the  ex- 
penses, in  excess  of  the  amount  real- 
izedr  on  the  foreclosure  sale.  Chapman 
V.  Atlantic  T.  Co.,  119  Fed.  Rep.  257 
(1902),  the  court  refusing  to  follow 
Farmers'  L.  &  T.  Co.  v.  Oregon,  etc. 
R.  R.,  31  Oreg.  237  (1897).  The  com- 
plainant is  not  to  be  charged  with  the 
expenses  of  the  receiver  unless  he  is 
given  an  opportunity  to  be  heard. 
Wills  Valley,  etc.  Co.  v.  Galloway,  139 
La.  276  (1904).  Persons  who  have 
furnished  supplies  to  a  receiver  may 
hold!"  liable  therefor  the  party  who 
had  the  receiver  appointed.  German 
Nat.  Bank  v.  J.  D.  Best  &  Co.,  75  Pac. 
Rep.  398  (Col.  1904).  A  receiver  ap- 
pointed by  the  debenture-holders  as 
authorized  by  the  terms  thereof  is 
their  agent,  and  they  are  liable  for 
his  contracts  and  acts  and  sale  of 
assets,  Robinson,  etc.  Co.  Ltd.  v.  Chic, 
Ltd.,  93  L.  T.  Rep.  262  (1905).  The 
expenses  of  a  receiver  appointed  at 
the  instance  of  a  pledgee  of  pig  iron 
may  be  prorated  between  the  insolv- 
ent company  and  the  pledgee.  Amer- 
ican, etc.  Co.  V.  German,  126  Ala.  194 
(1900).  The  party  causing  a  receiver 
to  be  appointed  may  be  responsible 
for  his  fees  and  expenditures  where 
the  estate  was  lost  by  foreclosure. 
Ephraim  v.  Pacific  Bank,  129  Cal.  589 
(1900)'.  But  where  a  receiver  agreed 
to  look  to  the  property  alone  for  his 
compensation  he  cannot  hold  one  of 
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property  to  be  operated  by  the  receiver,  tlio  mere  fact  lliat  the  price 
realized  on  foreclosure  sale  was  suflicient  only  to  pay  the  receiver'a 
fees  and  a  small  part  of  the  receiver's  certificates  which  he  had  issued, 
docs  not  render  the  trustee  as  comj)lainant  lialilo  for  the  deficiency.* 
An  agTeement  of  bondholders  to  hold  a  trustee  harmless  from  all  costs, 
counsel  fees,  and  other  expenses  of  litigation  docs  not  render  the  bond- 
holders liable  for  counsel  fees,  the  trustee  not  having  been  adjudged 
liable  to  pay  such  counsel  fees.- 

The  rules  as  to  bondholders  are  somewhat  diflerent.  A  bond- 
holder who  brings  suit  to  protect  the  property,  or  to  foreclose  upon 
failure  or  refusal  of  the  trustee  to  do  so,  is  not  allowed  pay  for  his 
personal  services  or  personal  expenses,  but  is  allowed  payment  for 
counsel  fees,  costs,  and  necessary  cxj^enses  in  the  litigation.^  Even 
though  an  intervening  security-holder  causes  the  appointment  of  a 
co-trustee,  yet  his  counsel  is  not  entitled  to  an  allowance  from  the  fund 
unless  a  benefit  to  the  fund  is  shown,  especially  where  all  the  ques- 
tions raised  by  him  would  have  arisen  naturally  in  the  course  of  the 
litigation.* 

the  parties  liable  therefor.     Ephraim    been  allowed  expenses,  the  court  will 


V.  Pacific  Bank,  136  Cal.  646    (1902) 

1  Atlantic  Trust  Co.  i\  Chapman, 
208  U.  S.  360  (1908),  rev'g  Chapman 
V.  Atlantic  Trust  Co.,  119  Fed.  Rep. 
257,  and  145  Fed.  Rep.  820. 

2  Central,  etc.  Co.  r.  Louisville,  etc. 
Co.,  100  Fed.  Rep.  545  (1900). 

3  Trustees  v.  Greenough,  105  U.  S. 
527  (1881);  Central  R.  R.  etc.  Co.  v. 
Pettus,  113  U.  S.  116  (1885),  where 
the  counsel  for  the  creditor  was  held 
to  have  a  lien  on  the  property,  even 
though  the  client  had  compromised 
the  case.  Where  a  bondholder  carries 
on  the  foreclosure  suit,  and  prior 
mortgagees  are  made  parties,  and  the 


allow  such  expenses  to  such  bond- 
holders. Seibert  v.  Minneapolis,  etc. 
Ry.,  58  Minn.  58  (1894).  The  bond- 
holders requesting  the  trustee  to  fore- 
close may  be  liable  for  the  costs  and 
legal  expense  for  which  the  trustee 
is  liable,  where  the}-,  in  accordance 
with  the  terms  of  the  mortgage, 
agreed  to  indemnify  the  trustee.  Cen- 
tral Trust  Co.  r.  Louisville  Trust  Co., 
87  Fed.  Rep.  23  (1898).  A  debenture- 
holder  who  brings  suit  and  realizes 
for  the  benefit  of  all  is  entitled  to  his 
legal  costs  to  be  paid  from  the  funds. 
Re  New  Zealand,  etc.  Ry.,  [1901]  2 
Ch.   357.     In  a  suit  by  a  debenture- 


proceedings  go  to  a  sale,  the  counsel  holder  in  behalf  of  himself  and  others 

fees  of  each  party  must  be  paid  from  to   enforce   the   security,   only    statu- 

the  fund  going  to  that  party.    Where  tory  costs  will  be  paid  to  the  plaintifT 

part  of  the  bondholders  contest   the  and  no  extra  allowances.    He  Queen's 

action  of  the  trustees  in  declaring  the  Hotel,  [1900]   1  Ch.  792. 


principal  due,  such  bondholders  must 
pay  their  own  counsel  fees.  Bound  v. 
South  Carolina  Ry.,  59  Fed.  Rep.  509 
(1894).  Where  bondholders  inter- 
vene and  carry  on  litigation  for  the 
prote'^tion  of  the  property  in  a  way 
which  the  trustee  might  have  done, 
and  for  which  the  trustee  might  have 


4  Weed  t'.  Central,  etc.  Ry.,  100  Fed. 
Rep.  162  (1900).  The  fees  of  attor- 
neys who  successfully  and  in  behalf 
of  creditors  resist  the  payment  of  Im- 
proper claims  by  the  receiver  cannot 
be  paid  out  of  the  funds  In  the  re- 
ceiver's hands.  Attorupy-Gonoral  r. 
North  America  L.  Ins.  Co.,  91  N    Y. 
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Similar  rules  prevail  as  to  a  stockholder  who  institutes  suit  to 
remedy  a  wrong  which  has  been  done  to  the  corporation.  Inas- 
much as  the  suit  is  for  the  benefit  of  all  the  stockholders,  and  inas- 
much as  the  results  of  the  suit  belong  and  go  to  the  corporation,  it 
is  right  that  the  expense  of  counsel  fees  and  other  disbursements  of 
the  suit  should  be  paid  by  the  corporation,  provided  the  suit  so  in- 
stituted is  successful.^     A  person  suing  for  the  benefit  of  himself 


57  (1883);  People  v.  Knickerbocker, 
etc.  Ins.  Co.,  31  Hun,  622  (1884); 
Attorney-General  v.  Continental,  etc. 
Ins.  Co.,  27  Hun,  195    (1882). 

1  A  proper  allowance  will  be  made 
to  the  counsel  of  the  successful  stock- 
holder. Fox  v.  Hale,  etc.  Co.,  108 
Cal-.  475  (1895);  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  Rep.  48  (1883); 
Trustees  v.  Greenough,  105  U.  S.  527 
(1881);  Central  R.  R.  v.  Pettus,  113 
U.  S.  116  (1885),  also  holding  that 
the  attorney  may  have  certain  costs 
from  parties  benefiting  thereby.  Where 
minority  stockholders  succeed  in  col- 
lecting a  large  sum  of  money  in  be- 
half of  the  corporation,  which  the 
directors  refuse  to  sue  for,  they  are 
entitled  to  their  counsel  fees.  Louis- 
ville, etc.  Co.  V.  Dodd,  85  S.  W.  Rep. 
683  (Ky.  1905).  "Where  a  stockholder 
charges  various  frauds  and  establishes 
but  one,  the  court  may  allow  him  a 
reasonable  amount  for  counsel  fees, 
but  not  necessarily  all  of  his  coun- 
sel's fees  and  disbursements.  Lillard 
V.  Oil,  etc.  Co.,  58  Atl.  Rep.  188  (N.  J. 
1904).  The  costs  and  expenses  of  a 
stockholder,  who  caused  to  be  set 
aside  a  sale  of  all  the  property  to 
another  corporation,  will  be  allowed 
by  the  court  as  a  part  of  the  costs 
of  the  suit.  Forrester  v.  Boston,  etc. 
Co.,  74  Pac.  Rep.  1088  (Mont.  1904), 
the  court  in  this  case  allowing  an 
attorney's  fee  of  fifty  thousand  dol- 
lars. Where  a  stockholder  brings  suit 
in  behalf  of  himself  and  other  stock- 
holders to  compel  directors  to  pay 
back  the  dividends  declared  in  viola- 
tion of  a  statute,  and  pending  the 
suit  the  directors  make  voluntary  pay- 
ment to  the  corporatior  the  court  has 


no  power  to  allow  counsel  fees,  the 
fund  not  having  come  into  its  pos- 
session. Matter  of  Meighan,  106  N.  Y. 
App.  Div.  599  (1905).  An  attorney 
suing  for  a  stockholder  in  behalf  of 
all  stockholders  may,  under  the  New 
York  statute,  have  a  lien  for  his  serv- 
ices on  the  compromised  amount  paid 
to  the  corporation.  Meighan  v.  Amer- 
ican, etc.  Co.,  154  Fed.  Rep.  346 
(1907).  When  the  majority  enters 
into  litigation  with  the  minority,  costs 
are  not  to  be  paid  by  the  majority 
out  of  the  corporate  funds.  Pickering 
V.  Stephenson,  L.  R.  14  Eq.  322  (1872). 
The  case  of  Hubbard  r.  Camperdowa 
Mills,  25  S.  C.  496  (1886),  holds  that 
the  attorney  for  stockholders  restrain- 
ing the  corporation  from  a  fraud  and 
having  a  receiver  appointed  cannot 
collect  his  fees  from  the  corporate 
assets,  but  that  the  fees  of  the  attor- 
ney defending  the  corporation  should 
be  paid  from  the  fund.  Cf.  Re  Attor- 
ney-General '('.  North,  etc.  Ins.  Co.,  91 
N.  Y.  57  (1883).  As  to  the  compensa- 
tion and  reimbursement  to  complain- 
ing stockholders,  see  also  Woodruff  v. 
New  York,  etc.  R.  R.,  129  N.  Y.  27 
(1891).  If  a  stockholder  fails  in  his 
bill  and  has  charged  fraud,  he  will 
be  compelled  to  pay  costs.  Barr  v. 
Pittsburgh  Plate  Glass  Co.,  57  Fed. 
Rep.  86  (1893).  The  attorney  of  a 
stockholder  who  brings  suit  to  set 
aside  an  illegal  corporate  contract  will 
not  be  allowed  any  compensation  un- 
til the  siiit  is  completed.  Jackson- 
ville, etc.  Ry.  V.  American  Const.  Co., 
57  Fed.  Rep.  66  (1893).  Where  a 
part  of  the  stockholders  agree  to  give 
a  contingent  fee,  and  thereby  a  large 
recovery  is  had,  the  court  may  order 
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and  others  is  entitled  to  reimbursement  if  he  succeeds,  but  to  no 
contribution  if  he  fails  in  the  suit.^  The  proceeds  of  a  stockholder's 
suit  belong  to  the  corporation,  less  a  reasonable  allowance  to  the 
plaintiff  for  his  costs,  disbursements,  and  attorney's  fees.^  Costs 
payable  by  the  complaining  stockholders  are  payable  by  them  per 
capita  and  not  pro  rata,  according  to  the  amount  of  stock  held  by 
each.^ 


that  the  fee  be  paid  out  of  the  amount 
recovered.  Crumlish  v.  Shenandoah 
Valley  R.  R.,  40  W.  Va.  627  (1895). 
A  stockholder  bringing  a  suit  in  be- 
half of  the  corporation  cannot  bind 
the  company  by  agreeing  to  a  con- 
tingent fee  with  his  attornej%  but  if 
the  suit  is  successful  the  court  will 
allow  the  attorney  a  fair  fee;  in  this 
case  $2,500  out  of  $9,000  recovered. 
Graham  v.  Dubuque,  etc.  Works,  114 
N.  W.  Rep.  619  (Iowa,  1908).  In  the 
case  McMillan  t\  Northport,  etc.  Co., 
94  Pac.  Rep.  761  (Wash.  1908),  $1,000 
was  allowed  to  the  attorney  for  a 
complaining  stockholder,  who  en- 
joined the  removal  of  corporate  prop- 
erty and  saved  $250,000,  it  appearing, 
how^ever,  that  a  preliminary  injunc- 
tion was  as  far  as  the  case  went. 
The  proceeds  of  the  suit  belong  to  the 
corporation.     An  agreement  that  the 


plaintiff's  attorneys,  see  Wickersham 
V.  Crittenden,  103  Cal.  582  (1894).  In 
Georgia  it  is  held  that  even  though 
a  minority  stockholder  succeeds  in  en- 
joining an  ultra  vires  act,  yet  the 
court  cannot  make  the  corporation 
pay  his  attorney's  fees,  inasmuch  as 
he  neither  brings  property  into  the 
corporate  treasury  nor  brings  about 
the  distribution  of  any  fund.  Alex- 
ander V.  Atlanta,  etc.  R.  R.,  113  Ga. 
193  (1901).  In  the  case  of  Read  v. 
Memphis,  etc.  Co.,  64  S.  W.  Rep.  769 
(Tenn.  1901),  the  trustee  filed  a  bill 
against  the  mortgagor  and  the  pur- 
chaser of  the  equity  of  the  property 
to  determine  his  compensation  for  de- 
fending the  mortgage  and  also  to  be 
reimbursed  for  lawyer's  fees,  the  de- 
fense being  made  that  he  had  not 
brought  any  funds  to  the  trust  and 
had  no  right  to  a  lien  on  the  proi)erty 
attorneys  shall  have  a  contingent  fee    for  such  charges.    The  court  sustained 

the  bill.     See  47    S.  Rep.   2SG    (Ala. 


is  good  where  all  the  stockholders 
stood  by  and  allowed  the  work  to  go 
on.  Davis  v.  Gemmell,  73  Md.  530 
(1891).  A  successful  complaining 
stockholder  is  entitled  to  a  reasonable 
fee  for  his  atorney  to  be  paid  by  the 
corporation,    but   such    fee    is    deter- 


1908). 

1  Hobbs  V.  McLean,  117  U.  S.  567 
(1886).  Where  a  receiver  has  been, 
appointed  at  the  instance  of  a  cred- 
itor, and  a  stockholder  files  a  bill 
alleging  fraud,  and  does  not  prove  it, 
mined  by  the  evidence  and  not  by  the    the  mere  fact  that  his  attorney  takes 


value  of  the  services  rendered.  De- 
catur, etc.  Co.  V.  Palm,  113  Ala.  531 
(1896).  The  successful  stockholder  is 
entitled  to  have  his  reasonable  dis- 
bursements and  attorney's  fees  paid 
by  the  corporation,  and  has  a  lien 
therefor  on  the  property  recovered. 
Grant  r.  Lookout  Mountain  Co.,  93 
Tenn.  691  (1894).  Where  two  groups 
of  stockholders  are  contesting  for  con- 
trol, the  expenses  of  the  litigation 
should  not  be  borne  by  the  company. 
Wickersham  r.  Crittenden,  106  Cal.  329 
(1895).     As  to  the  mode  of  paying 
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part  in  the  proceedings  does  not  en- 
title the  latter  to  pajTnent  of  his 
fees  from  the  fund  where  nothing  was 
added  to  the  fund  by  his  efforts.  La- 
mar V.  Hall,  etc.,  129  Fed.  Rep.  79 
(1904),  rev'g  William  Firth  Co.  r.  Mil- 
ieu, etc.  Mills,  129  Fed.  Rep.  141 
(1903). 

2  Chetwood  t\  California  Nat.  Bank, 
113  Cal.  649  (1896).  See  also  §734, 
supra. 

3  Edwards  v.  Bay  State,  etc.  (3o.,  130 
Fed.  Rep.  242   (1904). 
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A  creditor  who  causes  a  receiver  to  be  appointed,  and  carries  on 
other  litigation  for  the  benefit  of  the  property,  may  be  given  an 
allowance.^ 

The  allowance  to  the  master  who  sells  must  be  reasonable.^  The 
charo-es  of  an  expert  accountant  employed  by  a  few  of  the  credit- 
ors will  be  allowed  out  of  the  fund  where  the  result  of  the  investi- 
gation is  the  realization  of  a  large  sum  of  money .^ 

The  insolvent  mortgagor  and  its  counsel  are  not  entitled  to  pay 
out  of  the  receiver's  funds.^    But  where  at  the  time  a  suit  is  pending 


1  Burden,  etc.  Co.  v.  Ferris,  etc.  Co., 
87  Fed.  Rep.  810  (1898).  Fees  of  the 
mortgagor  in  a  foreclosure  suit  can- 
not be  allowed  unless  the  bondholders 
are  paid  in  full,  but  the  fees  of  coun- 
sel who  file  a  bill  under  which  an 
insolvent  corporation  is  wound  up 
may  be  paid  from  the  proceeds  of  the 
property.  Trust  &  Deposit  Co.  etc.  v. 
Spartanburg,  etc.  Co.,  97  Fed.  Rep. 
409  (1899).  Where  an  insolvent  cor- 
poration has  assigned  for  the  benefit 
of  its  creditors,  and  then  one  of  the 
creditors  files  a  bill  to  wind  up  the 
company  and  for  distribution,  his  at- 
torneys will  not  be  given  an  allow- 
ance, inasmuch  as  no  new  assets  were 
disclosed  and  no  beneficial  effect 
shown.  Parkhurst,  etc.  Co.  v.  Wilkin- 
son Co.,  54  S.  W.  Rep.  58  (Tenn. 
1899).  An  attorney  who  causes  a  re- 
ceiver to  be  appointed  and  also  acts 
as  attorney  for  the  receiver  is  en- 
titled to  pay  for  all  the  services,  and 
such  pay  should  not  be  reduced  by 
reason  of  the  fact  that  creditors  will 
not  realize  much.  Stone  v.  Omaha,  etc. 
Co.,  61  Neb.  834  (1901).  A  creditor 
who  causes  a  receiver  to  be  appointed 
cannot  have  his  attorney's  fees  paid 
out  of  the  fund'  derived  from  prop- 
erty which  is  foreclosed.  Kelly  v. 
Mountain  City  Club,  101  Tenn.  286 
(1898).  The  costs  of  the  party  who 
obtains  the  receivership  are  not  paid 
out  of  the  fund.  Re  Anglo-Austrian, 
etc.  Union,  [1895]  2  Ch.  891.  A  re- 
ceiver appointed  in  second-mortgage 
foreclosure  proceedings  cannot  collect 
his  fees  out  of  the  first-mortgage  in- 
terests.    Tome  V.  King,   64  Md.   166 


(1885).  The  attorney  for  a  creditor 
of  an  insolvent  corporation  who 
causes  it  to  be  wound  up  in  accord- 
ance with  the  statutes  may  be  allowed 
a  reasonable  fee  for  services  actually 
performed.  Bradshaw,  etc.  v.  Bank  of 
Little  Rock,  89  S.  W.  Rep.  316  (Ark. 
1905).  A  court  may  allow  counsel 
fees  incurred  by  a  corporation  in  re- 
sisting a  receivership.  Assets,  etc. 
Co.  u.  Defrees,  etc.,  80  N.  E.  Rep.  263 
(111.  1907). 

2  An  allowance  of  $4,000  to  the  mas- 
ter in  chancery  for  selling  a  road 
fot  $250,000  was  reduced  by  the  courts 
to  $2,500,  in  Finance  Committee  v. 
Warren,  82  Fed.  Rep.  525  (1897).  The 
court  also  held  that  it  was  illegal  for 
the  parties  in  interest  to  arrange  in 
advance  with  the  master  as  to  his 
fees.  As  to  allowances  to  the  master 
who  sells  the  property,  see  Brown  r. 
King,  62  Fed.  Rep.  529  (1894).  As 
to  the  master's  compensation,  see 
Pleasants  v.  Southern  Ry.,  93  Fed. 
Rep.  93   (1899). 

3  Sands  v.  Greeley  &  Co.,  S3  Fed. 
Rep.  772  (1897). 

4  A  lawyer  employed  by  the  com- 
pany before  the  foreclosure  has  no 
lien  ahead  of  the  bonds,  but  if  he  is 
employed  on  a  salary  he  may  be  paid 
like  other  employees  for  ninety  days' 
time  prior  to  foreclosure.  Finance 
Co.  etc.  V.  Charleston,  etc.  R.  R.,  52 
Fed.  Rep.  526  (1892).  Legal  services 
tendered  two  years  prior  to  the  re- 
ceivership will  not  be  paid  in  prefer- 
ence to  bonds.  Finance  Co.  etc.  v. 
Charleston,  etc.  R.  R.,  52  Fed.  Rep. 
678  (1892).    The  attorneys  f»r  a  rail- 
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against  a  railroad  company  for  the  construction  price  thereof,  an 
order  is  made  authorizing  the  company  to  continue  to  defend  ttio 
proceedings,  the  attorney's  fees  in  making  such  defense  for  the  com- 
pany, after  the  receivership,  will  be  paid  Ixd'ore  tlie  b(jndholders  are 
paid,  the  suit  having  been  successfully  defended.'  Where  the  first 
mortgagee  forecloses  and  the  proceeds  are  insufficient  to  pay  his  debt, 
a  second  mortgagee  who  is  made  a  party  defendant  is  not  entitled 
to  costs."  The  fees  of  an  attorney,  who  is  collecting  a  claim  for  a 
bank  at  the  time  that  it  passes  into  the  hands  of  a  receiver,  and  who 
succeeds,  will  be  allowed  from  the  assets.'"^  A  lessor  collecting  moneys 
from  the  receiver  will  not  be  allowed  counsel  fees.'*  The  directors 
are  entitled  to  reasonable  pay  for  winding  up  the  affairs  of  the  cor- 
poration.^    But  where  an  illegal  sale  of  the  property  of  a  dissolved 


road  company  which  is  resisting  fore- 
closure on  the  ground  that  the  bonds 
are  invalid  will  not  be  allowed  com- 
pensation out  of  the  receiver's  funds. 
Union  L.   &  T.  Co.  v.   Southern,   etc. 
Co.,    51    Fed.    Rep.    lOG    (1892).      The 
attorney  for  the  insolvent  company  is 
not  entitled  to  pay  out  of  the  funds 
for  resisting  the  fee  asked  for  by  the 
attorney  for  the  complainant.    Talbot 
V.  Mason,  125  Fed.   Rep.   101    (1903). 
Unless  the  attorney  obtains  decree  or 
judgment,  or  succeeds  in  bringing  a 
fund  into  court,  he  has  no  lien,  and 
the   court  cannot   order    paj'ment   to 
him.     Lehman  i\  Tallassee  Mfg.  Co., 
64  Ala.  567,  602  (1879).    The  attorney 
of  an  insolvent  trust  company  is  not 
entitled  to  preference  in  the  payment 
of  his  bill.     People,  etc.  r.  American, 
etc.  Co.,  70  N.  Y.  App.  Div.  579  (1902). 
A  claim  for  legal  services  has  no  pref- 
erence.    Gregg  V.   Mercantile  T.   Co., 
109  Fed.  Rep.  220   (1901).     An  attor- 
ney  does   not   come    within    the   six 
months'  rule.     Ten  Eyck  )■.  Pontiac, 
etc.  R.  R..  114  Mich.  494   (1897).     In 
dissolution    and    winding-up    proceed- 
ings a  former  attorney  of  the  company 
will    not   be    allowed    any    claim    for 
professional  services  where  he  was  a 
party  to  a  scheme  to  wreck  the  cor- 
poration.     Baxter    v.    Lowe,    93    Fed. 
Rep.  358  (1899).    Counsel  of  the  com- 
pany   prior    to    the    receivership    will 
be  allowed   pay   as  a   "labor   claim." 


Bayliss  v.  Lafayette,  etc.  R.  R.,  9  Bis3. 
90  (1879);  s.  c,  2  Fed.  Cas.  1080. 
An  attorney  cannot  claim  payment 
from  the  income  of  the  receiver  on  a 
bill  due  to  such  attorney  a  year  and 
a  half  prior  to  the  receivership.  But 
an  attorney  whose  salary  came  due 
a  short  time  prior  to  the  receivership 
may  obtain  payment  from  the  re- 
ceiver. Blair  v.  St.  Louis,  etc.  R.  R., 
23  Fed.  Rep.  523  (1885).  As  to  the 
fees  of  attorneys  who  are  defending 
a  suit  for  the  railroad  before  a  re- 
ceiver was  appointed,  the  receiver  con- 
tinuing the  defense  thereafter,  see 
Blair  v.  St.  Louis,  etc.  R.  R.,  20  Fed. 
Rep.  348  (1884).  As  to  the  attor- 
ney's fees,  compare  s.  c,  20  Fed.  Rep. 
351  (1884).  An  attorney  who  repre- 
sents a  claim  with  a  contingent  in- 
terest therein  is  entitled  to  his  in- 
terest, even  though  his  client  haa 
made  assignments  to  other  parties. 
Central  Trust  Co.  r.  Richmond,  etc. 
R.  R.,   105  Fed.  Rep.  803    (19O0). 

1  Re  Wrexham,  etc.  Ry.,  [1900]  1 
Ch.   261. 

2  Re  Clayton,  etc.  Co.,  90  L.  T.  Rep. 
283    (1904). 

:!  Sowles  r.  National  Union  Bank, 
82  Fed.  Rep.  139  (1897). 

4  Central  Trust  Co.  r.  Valley  Ry.,  55 
Fed.   Rep.   903    (1893). 

r.  Gund  r.  Ballard,  114  N.  W.  Rep. 
420  (Neb.  1907). 
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corporation  is  set  aside,  the  counsel  for  the  directors  cannot  have  an 
allowance  out  of  the  assets ;  neither  can  the  president  have  a  salary.^ 
The  chairman  of  the  bondholders'  committee  cannot  claim  compensa- 
tion for  his  services  out  of  the  proceeds  of  the  foreclosure  sale.  He 
must  collect  from  the  bondholders  whom  he  represented.^  A  reor- 
ganization committee  may,  after  their  work  is  completed,  maintain  a 
bill  in  equity  to  have  their  accounts  allowed  and  the  securities  dis- 
tributed and  their  compensation  fixed  and  a  discharge  from  the  trust 
decreed.^  The  receiver  should  not  select  his  counsel  from  either  side.^ 
§  880.  Accounts  and  accounting  by  receiver— Control  over  his 
acts.— The  receiver  should  render  frequent  accounts  to  the  master 
during  the  receivership.  The  master's  confirmation  of  such  ac- 
counts goes  a  great  way  towards  securing  the  approval  of  the  court.^ 

1  Mason  v.  Pewabic  Min.  Co.,  66  the  duties  of  such  receiver.  Farwell 
Fed.  Rep.  391  (1894).  ■y-  Great  Western  Tel.  Co.,  161  111.  522 

2  Trust  &  Deposit  Co.  etc.  v.  Spar-  (1896).  The  court  will  not  appoint 
tanburg,  etc.  Co.,  97  Fed.  Rep.  409  as  counsel  for  the  receiver  the  coun- 
(1899).  ^^^   ^'^^  ^^^   party   who   obtained   the 

3  Mills  V.  Potter,  189  Mass.  238  receivership.  Emmons  v.  Davis,  etc. 
(1905).  Where  the  mortgage  pre-  Co.,  16  Atl.  Rep.  157  (N.  J.  1888). 
scribes  that  the  trustee  shall  take  pos-  A  receiver  should  not  employ  "as 
session  and  operate  or  sell  the  road  attorneys  men  who  are  interested  in 
upon  default,  and  as  a  matter  of  fact  one  side  of  the  litigation  and  who 
possession  is  taken  by  a  reorganiza-  could  not  advise  him  impartially." 
tion  committee,  which  holds  practi-  Speiser  v.  Merchants'  Exchange  Bank, 
cally  all  the  bonds  and  stock,  and  110  Wis.  506  (1901).  The  court  will 
a  friendly  foreclosure  is  had  and  a  not  approve  the  appointment  of  coun- 
reorganization  carried  out,  expenses  sel  to  the  receiver  of  a  person  who 
incurred  by  the  committee  in  operat-  resigned  from  the  deputy  attorney- 
ing  the  road  must  be  paid  prior  to  generalship  for  that  purpose.  People 
the  mortgage,  the  foreclosure  decree  v.  Brooklyn  Bank,  125  N.  Y.  App.  Div. 
having   a  provision   that   debts  prior  354  (1908). 

in   equity    to   the    mortgage   and   en-  5  The    receiver    should    account    to 

titled    to    payment   from    the    corpus  the  master  frequently.     The  master's 

shall    be     paid     by    the    purchasers,  allowance  or  disallowance  of  the  ac- 

Queen  Anne's,  etc.  Co.  v.  Queen  Anne's  count  and  items  binds  the  court,  un- 

R.  R.,  148  Fed.  Rep.  41  (1906).  less     the     items     are     extraordinary. 

4  The  receiver  should  not  appoint  Cowdrey  r.  Railroad  Co.,  1  Woods,  331 
as  his  counsel  his  brother,  who  has  (1870);  s.  c,  6  Fed.  Cas.  660.  Where 
come  into  the  circuit  for  the  purpose  a  receiver's  accounts  have  already 
of  obtaining  the  receivership  business,  been  passed  upon,  the  court  will  re- 
and  who  was  attorney  for  the  bond-  strain  the  master  from  making  an- 
holders  before  the  receiver  was  ap-  other  report  on  them.  The  remedy 
pointed.  Blair  v.  St.  Louis,  etc.  R.  for  mistakes,  fraud,  etc.,  is  by  a  di- 
R.,  20  Fed.  Rep.  348  (1884).  A  re-  rect  proceeding  only.  Farmers'  L.  & 
ceiver  will  not  be  permitted  to  em-  T.  Co.  v.  Central  R.  R.,  2  Fed.  Rep. 
ploy  as  counsel  one  whose  interests  751  (1880).  If  there  are  several  ac- 
personally  or  as  attorney  are  hostile  counts  the  accounting  of  one  does  not 
to   the   interests   represented  'by   and  necessarily  involve  the  accounting  by 
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There  are  no  formal  rules  governing  the  method  by  which  the  court 
refers  and  passes  upon  receiver's  account:s.^  But  before  a  receiver 
is  paid  he  should  file  sworn  vouchers  and  should  state  whether  any 
corporate  debts  are  unpaid,  or  any  more  assets  are  available.^  The 
receiver  can  be  made  to  account  only  in  the  court  that  appointed  him.^ 
The  court  which  appointed  him  is  also  the  only  court  that  has  power 
to  control  and  give  orders  to  the  receiver.'*  The  validity  of  a  sale  by 
him  must  be  contested  in  the  court  v/hich  appointed  him  and  author- 
ized the  sale.^  A  state  court  cannot  enjoin  a  federal  receiver  of  a 
telephone  company  from  charging  higher  rates  than  is  permitted  by  a 


all.  Farmers'  L.  &  T.  Co.  v.  Central 
R.  R.,  2  Fed.  Rep.  751  (1880).  The 
practice  relative  to  the  receiver  and 
the  master  in  chancery  is  stated  in 
Cowdrey  v.  Railroad  Co.,  1  Woods,  331 
(1870);  s.  c,  6  Fed.  Cas.  660,  where 
Mr.  Justice  Bradley  said  that  excep- 
tions in  regard  to  the  receiver's  ac- 
counts must  be  made  before  the  mas- 
ter, otherwise  they  will  not  be  con- 
sidered by  the  court.  The  court  will, 
however,  direct  a  change  where  mani- 
fest errors  or  improi>er  charges  have 
been  made.  The  master,  in  passing 
on  the  accounts,  acts  in  a  judicial  and 
not  a  mere  ministerial  capacity.  For 
errors  by  him  the  remedy  is  by  peti- 
tion to  the  coutt,  and  not  by  excep- 
tions. The  court  will  then  consider 
the  principle  and  rules  adopted  by  the 
master,  but  will  not  go  into  the  de- 
tails of  the  account.  If  the  receiver 
dies  before  his  discharge,  his  executor 
may  be  called  to  account  in  the 
matter.  Re  Columbian  Ins.  Co.,  30 
Hun,  342  (1883).  A  receiver  will  be 
charged  interest  on  such  of  the  funds 
as  he  uses  in  his  private  business. 
Hinckley  v.  Railroad  Co.,  100  U.  S.  153 
(1879')'.  The  receiver  may  appeal 
from  the  decree  rendered  on  his  ac- 
counts. Hinckley  r.  Oilman,  etc.  R. 
R.,  94  U.  S.  467  (1876). 

1  Harrigan    v.    Gilchrist,    99    N.   W. 
Rep.  909    (Wis.   1904). 

2  Strauss  v.  Casey,  etc.  Co.,  60  Atl. 
Rep.  402    (N.  J.  1905). 

3  A  receiver  cannot  be  called  on  to 
account    before    any    court   but    that 
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which  appointed  him;  hence  the  fed- 
eral court  will  not  compel  a  state 
receiver  to  appoint  in  the  federal 
court  on  a  bill  filed  for  that  purpose, 
Conkling  v.  Butler,  4  Biss.  22  (1865); 
s.  c,  6  Fed.  Cas.  279;  MassachueettB, 
etc,  Ins.  Co.  v.  Chicago  etc.  R.  R., 
13  Fed.  Rep.  857  (1882).  Concerning 
a  suit  upon  the  bond  given  by  a  re- 
ceiver, and  who  may  enforce  it,  see 
Thomson  v.  McGregor,  45  N.  Y.  Super. 
Ct.  197  (1879),  involving  a  partner- 
ship receivership.  If  there  is  a  main 
suit  and  also  an  auxiliary  one,  the  re- 
ceiver should  be  brought  to  ac'count 
in  the  main  suit,  and  applications  for 
allowance  for  damages  should  be 
made  there.  Central  T.  Co.  v.  East 
Tennessee,  etc.  R.  R.,  30  Fed.  Rep. 
895  (1886).    See  also  §  865,  supra. 

4  The  supreme  court  will  not  order 
a  receiver  appointed  by  the  lower 
court  to  operate  the  road.  People  v. 
McLane,  62  Cal.  616  (1882).  The  su- 
preme court  of  the  state  will  refuse 
to  mandamus  a  receiver  to  operate  the 
road,  the  receiver  having  been  ordered 
by  the  lower  court  not  to  operate  it. 
State  V.  Marietta,  etc.  R.  R.,  35  Ohio 
St.  154  (1878).  See  also  §  863,  supra, 
concerning  the  validity  of  the  appoint- 
ment of  the  receiver. 

5  The  validity  of  a  receiver's  sale  of 
property  in  his  hands  cannot  be  ques- 
tioned in  another  court,  the  receiver 
having  been  discharged.  Bradley  r. 
Marine,  etc.  Co..  3  Hughes.  26  (1879) ; 
s.  c,  3  Fed.  Cas.  1172. 
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city  ordinance.^  The  court  may  inquire  into  the  propriety  of  its 
receiver  substituting  a  new  attorney.^  The  accounts  of  a  deceased 
receiver  should  not  be  settled  except  upon  bringing  in  his  personal 
representatives.^  Where  a  receiver  has  been  appointed  at  the  in- 
stance of  stockholders  and  afterwards  the  property  is  returned  to 
the  corporation,  the  corporation  may  file  a  bill  to  compel  the  re- 
ceiver to  account.^  The  bondsman  for  a  receiver  is  liable  for  his 
embezzlements,  even  though  the  receivership  was  illegal  for  want 
of  jurisdiction.^  In  insolvency  proceedings  under  the  Connecticut 
statute,  a  judgment  appointing  a  receiver  does  not  terminate  the 
jurisdiction  of  the  court.*^ 

§  881.  Distribution  by  the  receiver, — Most  of  the  principles  of 
law  which  arise  under  this  heading  have  been  discussed  in  other 
sections  of  this  chapter.  In  a  suit  for  the  foreclosure  of  a  mortgage 
securing  an  issue  of  bonds,  it  is  not  necessary  that  the  bonds  should 
be  produced  before  the  court  or  a  master  before  the  entry  of  a  de- 
cree of  sale.'^  But  the  referee  in  a  mortgage  foreclosure  suit  should 
take  evidence  in  regard  to  each  and  every  bond,  so  as  to  pass  upon 
the  actual  indebtedness  irrespective  of  what  the  corporation  or  its 
directors  may  admit. *^  Mortgage  bondholders  may  file  their  claims 
as  general  creditors  in  addition  to  realizing  what  they  can  from 
their  mortgage.  A  pledgee  of  mortgage  bonds  from  the  corpora- 
tion itself,  after  realizing  what  he  can  from  bonds,  may  file  a  claim 
as  a  general  creditor,  not  as  a  bondholder,  but  on  his  original  claim.^ 

The  question  of  the  ownership  of  bonds  as  between  a  pledgor 
and  pledgee  and  subsequent  holders  cannot  be  contested  in  the 
foreclosure  of  the  mortgage  securing  the  same,  prior  to  the  decree, 
but  on  the  distribution  of  the  proceeds  of  the  foreclosure  sale  that 
question  can  then  be  litigated.^ ^     The  interest  a  corporate  creditor 

1  Rogers  t\  Chippewa,  etc.,  97  N.  W.  80  Fed.  Rep.  450   (1897),  aff'g  North- 
Rep.  154  (Mich.  1903).  ern    Trust    Co.    v.    Columbia,    etc.,    75 

2  People  V.  Bank  of  Staten   Island,  Fed.  Rep.  936    (1896);    Toler  v.  East 
112  N.  Y.  App.  Div.  791  (1906).  Tennessee,  etc.  Ry.,  67  Fed.  Rep.  168 

3  Overholt  v.   Old,    etc.   Co.,   98   Va.  (1S94).     See  also  §847,  supra. 

654    (1900).  s  Cochran    v.    Anglo-American,    etc. 

4Hamm  r.  Stone,  etc.  Co.,  18  Tex.  Co.,  69  Hun,  168  (1893). 

Civ.  App.  241  (1898).  o  Pattberg   v.   Lewis,   etc.   Bros.,   55 

5  Baltimore,  etc.  Assoc,  v.  Alderson,  N.  J.  Eq.  604   (1897).     See  also  §763, 
99   Fed.  Rep.  489    (1900).     The  bond  supra. 

of  a  surety  for  a  receiver  can  be  en-  lo  Sioux  City,  etc.  Ry.  v.  Manhattan 

forced  only  in  a  suit  at  law.     Kirker  T.  Co.,  92  Fed.  Rep.  428   (1899).     The 

V.  Owings,  98  Fed.  Rep.  499   (1899).  court  in  the  foreclosure  decree  may  re- 

6  Barber  v.  International  Co.,  51  Atl.  serve  the  question  of  the  amount  due 
Rep.  857   (Conn.  1902).  on   the   bonds   and    as   to   who   owns 

7  Dickerman  v.  Northern  Trust  Co.,  them,    the   decree   providing   for   the 
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lias  in  the  assets,  after  a  receiver  lias  been  appointed  and  before  a  de- 
cree of  distribution,  cannot  be  reached  by  one  of  his  creditors  by 
petition  of  intervention.^  Wlicre  the  trustee  of  a  mortgage  loans 
money  to  the  mortgagor  and  takes  part  of  the  bonds  as  security,  and 
then  at  the  request  of  the  mortgagor  sells  the  bonds  at  public  sale 
and  buys  them  in,  it  cannot  enforce  the  bonds  for  their  full  amount, 
but  only  to  the  extent  of  the  debt  secured,  and  upon  payment  must 
deliver  up  the  bonds  for  cancellation.^  In  the  distribution  of  the 
assets  the  unissued  bonds  of  the  corporation  are  not  considered.^  In 
general,  all  the  bonds  share  equally  in  the  proceeds  of  a  foreclosure 
sale;  but  where  the  corporation  agreed  with  the  first  purchasers  to 
issue  only  a  certain  amount  of  bonds  per  mile,  although  the  mortgage 
provided  for  a  much  larger  issue,  a  purchaser  of  bonds  in  excess  of 
that  amount,  who  jiurchases  with  knowledge  of  the  above  agreement 
will  share  in  the  proceeds  only  after  such  first  purchasers  of  bonds 
have  been  paid."*  The  general  rule,  however,  is  that  all  creditors  of 
the  same  class  are  entitled  to  payment  proportionately.^ 

In  the  distribution  of  the  assets  of  an  insolvent  corporation  citi- 
zens of  other  states  cannot  be  discriminated  against.^  Even  thouf'h 
money  earned  before  the  appointment  of  a  receiver  does  not  be- 
long to  the  receiver,  yet  if  he  collects  it  and  distributes  it  among 
the  bondholders  in  accordance  with  the  orders  of  the  court  the 
general  creditors  cannot  hold  him  personally  liable  for  so  doing. 
The  remedy  is  by  motion  or  appeal  and  not  by  a  collateral  action.'^ 

bondholders   coming   in   and    proving  a   claim   for   the   balance.     People   r. 

the  same.    Western,  etc.  Co.  v.  United  Universal,  etc.  Ins.  Co.,  42  Hun,  616 

States,    etc.    Co.,   92   S.   W.    Rep.    986  (1886).     Cf.  §865,  supra.     Where  all 

(Tex.  1906).  the  parties  entitled  to  participate  in 

1  Williston  Seminary  v.  Easthamp-  the  proceeds  of  the  sale  consent  that 
ton,  etc.  Co.,  186  Mass.  484  (1904).  a  certain  liability  shall  be  paid,  this 
A  court  will  not  stay  payment  of  the  is  a  waiver  of  their  rights  to  that 
sum  due  to  one  of  the  creditors  on  extent,  and  they  cannot  compel  the 
distribution,  in  order  that  one  of  his  purchaser  to  pay  in  sufficient  cash  in 
creditors  may  institute  suit  to  levy  lieu  of  bonds  to  make  up  the  amount 
on  the  same.  Spence  v.  Solomons  Co.,  of  the  claim  so  allowed.  Central 
58  S.  E.  Rep.  463  (Ga.  1907).  Trust  Co.   r.   Cincinnati,  etc.   Ry..   58 

2  Knickerbocker,  etc.  Co.  r.  Pena-  Fed.  Rep.  500  (1892).  As  to  the  rights 
cook,  etc.  Co.,  100  Fed.  Rep.  814  of  coupon-holders,  see  §  772,  supra; 
(1900).  and    as    to    bondholders,    see    §762, 

3  Badger   r.    Sutton,   30   N.  Y.   App.  supra. 

Div.  294   (1898).  6  Blake    v.   McClung,    176    U.    S.    59 

4McMurray  i\  Moran,  134  U.  S.  150  (1900). 

(1890).  7  Piatt  V.  N.  Y.  etc.  Ry.,  170  X.  Y. 

5  A  receiver  is  bound  to  pay  all  pro-  451    (1902).     Earnings  received  by  a 

portionately,    although    some    of    the  receiver  appointed  at  the  instance  of 

creditors   have  already  received   part  a  general  creditor  are  distributed  the 

payment  in  another  state  and  present  same  as  the  proceeds  of  a  foreclosure 
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Profits  made  during  the  receivership  by  operation  "by  a  third  party 
belong  to  the  mortgagee,  even  though  he  opposed  such  operation.  A 
deficiency  judgment  is  not  necessary  to  entitle  the  mortgagee  to  such.^ 
\Miere  mortgaged  property  runs  into  different  states  and  consists 
of  a  lease  and  of  rolling-stock  and  there  are  prior  liens  in  some  of 
the  states,  the  court  may  apportion  the  proceeds  according  to  mile- 
age in  the  different  states.^  A  general  creditor  may  intervene  to 
participate  in  the  distribution  of  a  surplus  remaining  after  fore- 
closure.^ In  distribution  simple  creditors  share  pro  rata  with  judg- 
ment creditors.* 

On  a  foreclosure  sale  the  court  may  order  a  distribution  of  any 
surplus  remaining  after  the  payment  of  the  mortgage  debt,  and  the 
court  need  not  turn  over  such  surplus  to  the  insolvent  corporation, 
but  may  decree  that  the  surplus  be  divided  among  the  preferred 
and  common  stockholders  after  paying  all  general  creditors  who 
present  their  claims  within  a  fixed  time.^  A  judginent  against  the 
company  held  by  the  receiver  may  be  presented  and  passed  upon 
by  the  court.*^  General  debts  incurred  by  the  corporation  after 
such  appointment  may  not  participate  in  the  assets.'^  It  is  illegal 
to  use  a  portion  of  the  funds  realized  on  the  foreclosure  sale  to  pay 
a  part  of  the  expense  of  reorganization,  where  some  of  the  old  se- 
curity-holders do  not  enter  into  the  reorganization.^  Even  though 
valid  claims  exist  against  directors  for  misconduct,  and  even  though 
in  proceedings  to  wind  up  the  corporation  they  have  filed  claims  as 
creditors,  yet  it  is  not  the  proper  procedure  to  allow  the  receiver  to 
file  an  answer  and  set-off  in  that  suit,  especially  where  no  process  is 
issued  against  the  directors  requiring  them  to  answer.  An  order 
might  have  been  entered  withholding  any  distribution  of  assets  to 
them  until  the  claim  against  them  .had  been  litigated.^ 

sale.     Thomas  v.  Cincinnati,  etc.  Ry.,  to  such  surplus.     State  v.  Mitchell,  58 

91  Fed.  Rep.  202   (1898).  S.  W.  Rep.  365  (Tenn.  1899).     Where 

1  Boyce  v.  Continental  Wire  Co.,  125  the  trustee  of  the  mortgage  in  fore- 
Fed.  Rep.  740  (1903).  closing  knows  that  the  corporation  is 

2  Thomas  v.  Cincinnati,  etc.  Ry.,  91  entitled  to  the  surplus  but  pays  the 
Fed.  Rep.  195  (1898).  same  to  a  pledgee  of  the  corporation 

3  Savings  &  T.  Co.  etc.  v.  Bear  Val-  the  trustee  is  personally  liable.  Brink- 
ley,  etc.  Co.,  93  Fed.  Rep.  339  (1899).  erhoff,  etc.  Co.  v.  Boyd,  91  S.  W.  Rep. 

^In  re  Lord,  etc.  Co.,  7  Del.  Ch.  Rep.  523  (Mo.  1905). 

248  (1895).  ^  Barber  v.  International  Co.,  51  Atl. 

5  Toledo,   etc.   R.  R.  v.   Continental  Rep.  857  (Conn.  1902). 

Trust   Co.,  95  Fed.  Rep.  497    (1899).  7  Jones  v.  Arena  Pub.  Co.,  171  Mass. 

An  assignment  by  a  corporation  for  22  (1898). 

the  benefit  of  creditors  cannot  legally  8  Re  Canning,  etc.  Co.,  [1900]  1  Ch. 

provide  that  any  surplus  shall  be  di-  708. 

vided  among   the   stockholders,    inas-  o  Youtsey  v.  Hoffman,  108  Fed.  Rep. 

much   as  the  corporation   is   entitled  693  (1901). 

3168 


CH.  LI.J  RECEIVERS,  [§    881. 

Where,  by  the  charter,  the  stockholdoi*s  are  liable  for  all  debts, 
and  they  buy  some  of  the  company's  bonds,  the  remaining  bonds 
will  be  paid  first  out  of  the  proceeds  of  foreclosure.^  A  stockholder's 
liability  on  stock  may  be  offset  against  bonds  held  by  the  stockliolder, 
even  though  he  has  transferred  them  to  another,  who,  however,  had 
knowledge  of  the  facts.^  A  promoter's  possible  liability  and  the  lia- 
bility of  stockholders  on  unpaid  stock  will  not  be  adjusted  and  off- 
set in  the  distribution  among  bondholders  after  foreclosure  sale,  even 
though  the  bondholders  were  promoters  and  stockholders.  Independ- 
ent suits  must  be  instituted  for  that  purpose,  especially  as  general 
creditors  are  interested.^  Where  the  court  authorizes  the  receiver 
to  sue  promoters  for  secret  profits,  the  proceeds  of  the  suit  to  belong 
to  the  creditors  who  agree  to  pay  the  exi^enses,  costs,  etc.,  a  creditor 
who  delays  taking  part  until  it  is  evident  that  a  large  sum  will  be 
recovered,  will  not  be  allowed  to  come  into  such  suit.^  "Where  after 
a  bank  was  placed  in  a  receiver's  hands  there  was  a  voluntary  reor- 
ganization under  the  same  charter  and  the  reorganization  failed,  the 
claims  of  those  who  were  parties  to  it  are  subject  to  the  pajTnent 
first  of  claims  of  those  who  were  not.^  A  stipulation  of  a  corporate 
creditor  that  he  will  not  enforce  his  claim  if  the  property  is  not  sold 
by  the  receiver  for  more  than  a  person  offers  to  buy  it  at  sheriff's 
sale  will  be  enforced.*^  Even  though  a  corporate  creditor  has  realized 
a  part  of  his  debt  under  stockholders'  statutory  liability,  yet  he  may 
participate  in  the  assets  of  the  corporation  as  though  no  part  of  his 
debt  had  been  paid.^     Interest  is  allowed  in  certain  cases.^     After  a 

1  Shaw  V.  Saranac  Horse  Nail  Co.,  4  McEwan  v.  Harriman,  etc.  Co.,  138 
78   Hun,  7    (1894);    aff'd   on   another    Fed.  Rep.  797  (1905). 

point  in  144  N.  Y.  220.    A  stockholder  5  Rumble    v.    Tyus,     123     Ga.     295 

who  has  paid  his  statutory  liability  (1905). 

is   not   subrogated    to   the   claims   so  c  Gibson  v.   Standard,  etc.   Co.,   134 

paid,  and  hence  cannot  participate  in  Fed.  Rep.  799  (1905). 

any  dividends  from  the  corporate  as-  7  Sacramento    Bank    r.    Pac.    Bank, 

sets.     Sacramento  Bank  v.  Pac.  Bank,  124  Cal.  147  (1899). 

124  Cal.  147   (1899).  8  When  a   receiver  defers   payment 

2  Hynes  v.  Illinois,  etc.  Bank,  226  of  a  dividend  to  a  creditor  until  it 
111.  95  (1907).  In  the  case  Gillett  v.  is  first  determined  whether  certain 
Chicago  Title  &  T.  Co.,  82  N.  E.  Rep.  collateral  securities  shall  first  be  ap- 
891  (111.  1907),  it  seems  that  where  plied  to  the  debt,  the  creditor  is  en- 
bonds  were  sold  with  a  bonus  of  stock,  titled  to  interest  on  the  dividend, 
and  the  purchasers  were  held  liable  People  v.  Remington,  59  Hun,  307 
on  the  stock,  they  were  held  to  be  (1891);  aff'd,  126  N.  Y.  679.  Interest 
entitled  to  participate  as  bondholders  on  claims  is  allowed  up  to  the  time 
in  the  fund  which  the  court  com-  of  the  appointment  of  the  receiver, 
pelled  them  to  pay  in  on  their  stock.  New  York  Security,  etc.   Co.   r.  Lom- 

3  Land,  etc.  Co.  v.  Tathall,  132  Fed.  bard  Inv.  Co.,  73  Fed.  Rep.  537  (1896). 
Rep.  305  (1904).  See  also  §850,  supra.     Even  though 
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receiver  is  ajDpointed  interest  ceases  as  between  the  creditors,  but 
continues  as  against  the  corporation  and  its  stocldiolders.^  The  agreed 
rate  of  inter&st  continues  to  the  date  when  the  receiver  takes  posses- 
sion, and  then,  until  the  principal  and  interest  are  paid,  interest  at 
the  legal  rate  is  allowed  before  anything  is  paid  to  stockholders.^ 
The  question  of  distribution  by  an  auxiliary  receiver  in  one  state 
where  the  main  receivership  is  in  another  state  is  considered  else- 
where.^ Where,  in  a  litigation  by  the  receiver  to  collect  a  claim,  the 
receiver  is  defeated,  the  costs  of  the  defendant  must  be  paid  before 
any  distribution  of  assets  among  general  creditors.^  If  a  surplus 
remains  after  paying  one  class  of  liens  the  next  class  take  such  sur- 
plus.^ A  stockholder  in  a  national  bank  may  bring  suit  in  a  state 
court  to  have  the  liquidating  agent  of  the  bank  distribute  the  remain- 
ing assets,  the  creditors  having  been  paid,  even  tliough  such  agent  was 
appointed  by  the  comptroller  of  the  currency.^  A  creditor  may 
prove  his  claim  before  the  master  instead  of  filing  an  original  bill, 
even  though  he  claims  a  preference.''^  A  lessee  of  the  mortgagor 
may  be  entitled  to  the  surplus  remaining  after  the  mortgage  has 


interest  on  preferred  claims  is  al- 
lowed improperly  by  the  referee  and 
is  confirmed  by  the  court,  yet  if  only 
a  portion  of  the  creditors  filed  excep- 
tions and  prosecuted  the  appeal,  the 
creditors  not  appealing  are  not  en- 
titled to  the  benefits  of  the  appeal. 
People,  etc.  v.  American,  etc.  Co.,  70 
N.  Y.  App.  Div.  579  (1902). 

1  People  V.  American,  etc.  Co.,  172 
N.  Y.  371  (1902).  Claims  do  not  bear 
interest  after  the  appointment  of  a 
receiver.  Solomons  v.  American,  etc. 
Assoc,  116  Fed.  Rep.  676  (1902). 
Creditors  are  entitled  to  interest  after 
liquidation  has  commenced  as  well  as 
before,  as  against  stockholders.  Bank 
Com'rs  V.  New  Hampshire,  etc.  Co.,  67 
Atl.  Rep.  583    (N.  H.  1907). 

2  People  V.  Merchants'  Trust  Co.,  187 
N.  Y.  293  (1907).  The  rule  as  to  in- 
terest is  different  where  the  corpora- 
tion finally  pays  all  debts  as  com- 
pared with  where  it  does  not.  Vari- 
ous phases  of  the  method  of  figuring 
interest  on  deposits,  etc.,  in  an  in- 
solvent bank  were  considered  in 
People  V.  Merchants'  Trust  Co.,  116 
N.  Y.  App.  Div.  41  (1906).  On  the 
winding  up,  creditors  are  entitled  to 


interest  on  their  claims  from  the  date 
of  the  commencement  of  the  winding 
up.  Re  Duncan  &  Co.,  92  L.  T.  Rep. 
108  (1905). 

3  See  §  865,  supra. 

4  Re  London  Metallurgical  Co., 
[1895]  1  Ch.  758.  Costs  in  a  suit 
instituted  during  a  receivership 
should  be  paid  as  a  preferred  claim. 
Ephraim  v.  Pacific  Bank,  136  Cal.  646 
(1902).  As  to  the  receiver's  liability 
for  costs,   see  p.   3081,  supra. 

5  Where  a  receiver  \z  appointed  and 
the  estate  sells  for  enough  to  pay  the 
first  mortgage,  the  second  mortgagee 
may  reach  the  fund  in  the  receiver's 
hands.  Keogh  v.  McManus,  34  Hun, 
521    (1885). 

6  Ingold  r.  Gilmore,  118  N.  Y.  App. 
Div.  727  (1907). 

7  Central,  etc.  Co.  v.  Farmers',  etc. 
Co.,  116  Fed.  Rep.  700  (1901),  holding 
also  that  where  one  railroad  is  cus- 
todian of  the  sinking  fund  of  another 
railroad,  and  both  become  insolvent, 
the  bondholders  of  the  latter  have  a 
claim  prior  in  right  to  deficiency 
judgments  in  foreclosure  against  the 
former;  aff'd,  114  Fed.  Rep.  26a. 
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been  foreclosed  and  paid.^  Sometimes,  by  a  decree  of  foreclosure, 
the  purchaser  at  the  sale  is  bound  to  pay  the  receiver's  obligations.^ 
In  a  judgment  creditor's  suit  it  is  proper  to  have  the  master  adver- 
tise for  claims.^  Judgment  entered  by  default  after  the  receiver 
is  appointed  is  not  sufficient  proof  of  the  claim."*  Where,  under  de- 
cree of  the  federal  court,  the  property  has  been  sold,  and  the  court 
has  ordered  claims  against  the  receiver  to  be  filed,  the  court  will 
enjoin  the  prosecution  of  claims  against  the  receiver  in  a  state  court."' 
A  creditor  may  apply  to  participate,  even  after  partial  dividends 
have  been  made.*^  By  order  of  the  court  no  claimant  may  be  allowed 
to  participate  in  the  assets  in  the  hands  of  the  receiver  unless  he 
proves  his  claim  before  a  master.'^  Where  a  claim  is  filed  with  a  re- 
ceiver, but,  by  reason  of  negotiations  for  a  settlement,  is  not  pressed 
to  a  hearing  until  after  the  time  limited  by  the  court,  the  court 
may  extend  the  tinie,^  An  order  of  the  court  limiting  the  time  within 
which  claims  must  be  presented  may  be  a  bar  to  claims  not  presented 
within  that  time."     Where  property  is  sold  on  foreclosure  and  dis- 


1  Gray  i\  Massachusetts  Cent.  R.  R., 
171  Mass.  116  (1898). 

2  See  §  890,  infra.  Where  a  person 
having  a  claim  against  the  old  cor- 
poration intervenes  in  the  distribu- 
tion proceedings  and  claims  that  the 
new  corporation  is  liable  therefor, 
and  a  full  hearing  is  had,  the  court 
will  not  throw  the  claim  out  on  the 
ground  that  an  independent  bill 
should  have  been  filed.  Central  of 
Georgia  Ry.  r.  Paul,  93  Fed.  Rep.  87S 
(1899). 

3  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  642  (1897). 

4  Danforth  v.  National  C.  Co.,  68 
Minn.  308  (1897).  But  see  §870, 
supra. 

5  Central  Trust  Co.  r.  St.  Louis, 
etc.  Ry.,  59  Fed.  Rep.  385  (1893). 

c  Plaintiff  in  a  suit  pending  against 
a  corporation  at  the  time  it  goes  into 
a  receiver's  hands  may  apply  to  par- 
ticipate in  the  funds,  even  after  the 
time  for  presenting  claims  has  elapsed 
and  two  dividends  have  been  paid, 
but  he  cannot  obtain  past  dividends. 
Smith  V.  Manhattan  Ins.  Co.,  4  Hun, 
127  (1875).  A  court  has  power  to 
allow  a  claim,  even  though  the  time 
within    which    claims    must    be    pre- 


sented, as  fixed  by  an  order  of  the 
court,  has  expired.  Park  v.  New  York, 
etc.  R.  R.,  140  Fed.  Rep.  799  (1905). 
The  court  may  let  a  creditor  in,  even 
though  the  time  has  expired.  Straw, 
etc.  Co.  f.  Kilbourne,  etc.  Co.,  100  N. 
W.  Rep.  100  (Minn.  1904). 

7  Pennsylvania  Steel  Co.  v.  N.  Y. 
City  Ry.,  161  Fed.  Rep.  786  (1908), 
holding  also  that  a  judgment  in  an- 
other court  may  be  proof,  and  that 
the  claimant,  if  he  prefers,  may  pro- 
ceed with  his  litigation  in  another 
court  rather  than  file  his  claim  in 
the  receivership. 

8  Wall  r.  Young,  54  N.  J.  Eq.  24 
(1895). 

0  Abraham  v.  Mercantile  T.  &  D. 
Co.,  86  Md.  254  (1897).  After  full 
opportunity  for  the  presentation  of 
claims  has  been  given  and  the  mas- 
ter's report  filed,  further  claims  will 
not  be  allowed.  Sands  r.  Greeley  & 
Co.,  83  Fed.  Rep.  772  (1897).  As  to 
distribution  in  another  state,  see  s.  c, 
88  Fed.  Rep.  130,  and  §  865.  supra. 
The  order  of  distribution  fixing  the 
time  within  which  claims  must  be 
filed  may  cut  off  claims  not  filed  with- 
in that  time  so  far  as  concerns  the 
assets  then  in  the  hands  of  the  court, 
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tribution  ordered,  and  some  of  the  money  is  unclaimed  for  over  ten 
years,  the  court  may  order  that  money  distributed  among  the  other 
bondholders  who  have  not  been  paid  in  full ;  otherwise  to  the  general 
creditors;  otherwise  to  the  stockholders.^  A  decree  ordering  distri- 
bution among  bondholders  implies  that  the  bonds  still  have  the  cou- 
pons attached,  and  if  not  attached  that  the  holders  of  the  coupons 
shall  participate.-    The  decree  confirming  a  master's  report  as  to  dis- 


but  does  not  prevent  a  personal  suit 
later  against  the  company  nor  against 
outside  assets.  Metropolitan,  etc.  Co. 
r.  Place,  147  Fed.  Rep.  90  (1906).  As 
against  a  liability  on  stock  issued  on 
property  at  an  overvaluation  a  stock- 
holder cannot  set  off  bonds  which  he 
holds  but  which  had  not  been  filed  as 
a  claim  against  the  corporation  and 
which  have  been  barred  by  the  decree 
barring  creditors.  See  v.  Heppen- 
heimer,  61  Atl.  Rep.  843  (N.  J.  1905). 
A  provision  in  a  decree  confirming  a 
foreijlosure  sale  that  the  purchaser 
shall  pay  claims  against  the  receiver 
does  not  exclude  claims  in  litigation, 
even  though  a  subsequent  order  fixed 
the  time  when  all  claims  must  be 
presented  and  that  time  had  elapsed, 
the  court  having  retained  jurisdiction 
of  the  case  for  the  enforcement  of 
its  decree.  Southern  Ry.  v.  Townsend, 
161  Fed.  Rep.  310  (1908).  Where  the 
time  for  filing  claims  has  passed  a 
creditor  will  not  be  allowed  to  file 
a  new  claim,  if  the  result  would  be 
long  delay  and  protracted  litigation 
in  winding  up.  Blake  v.  Domestic, 
etc.  Co.,  41  Atl.  Rep.  376  (N.  J.  1898). 
A  claimant  who  for  four  years  liti- 
gates his  claim  and  does  not  file  any 
claim  in  insolvency  proceedings  can- 
not compel  the  distributees  to  repay 
anything.  Bickford  v.  McComb,  88 
Fed.  Rep.  428  (1898).  Even  though 
a  corporation  is  put  into  a  receiver's 
hands,  under  a  statute  relative  to  in- 
solvent corporations,  and  notice  for 
the  presentation  of  claims  is  given, 
and,  in  accordance  with  the  statute, 
all  claims  not  presented  within  four 
months  are  barred  and  the  property 
is  then  sold,  yet  a  non-resident  cred- 


itor who  has  no  actual  notice  may  at- 
tack the  proceedings  on  the  ground 
that  they  were  fraudulent  and  for  the 
purpose  of  reorganizing  the  company 
in  fraud  of  creditors.  Dobson  v.  Peck 
Bros.  &  Co.,  103  Fed.  Rep.  904  (1900). 
In  appointing  a  receiver  of  an  in- 
solvent corporation  to  collect  the  as^ 
sets  and  distribute  them,  the  court 
may  limit  to  four  months  the  time 
within  which  creditors  may  present 
their  claims  and  may  allow  the  cred- 
itors to  come  into  the  suit.  Barber 
V.  International  Co.,  74  Conn.  652 
(1901).  A  provision  in  a  foreclosure 
decree  for  filing  of  claims  within  a 
specified  time  should  direct  publica- 
tion of  notice  to  creditors  having 
prior  claims  against  the  property  or 
having  claims  against  the  receiver. 
The  purchasers  at  the  sale,  however, 
are  bound,  even  though  the  notice  is 
not  published.  Anderson  v.  Condict, 
93  Fed.  Rep.  349  (1899),  holding  also 
that  a  claimant  who  files  his  claim, 
but  does  not  bring  the  same  to  the 
attention  of  the  court,  is  bound  by 
the  decree  of  distribution,  even  though 
his  claim  is  not  allowed.  Although 
a  receiver  in  distribution  of  the  assets 
pays  to  one  creditor  what  should  have 
been  paid  to  another,  yet  if  the  latter 
merely  filed  his  claim  without  prov- 
ing the  same,  the  receiver  is  not 
bound  to  know  that  he  was  entitled 
to  the  money.  Meding  v.  Todd,  56 
N.  J.  Eq.  820    (1898). 

1  American  Loan  &  T.  Co.  v.  Grand 
Rivers  Co.,  159  Fed.  Rep.  775   (1908). 

2  Burke  v.  Short,  79  Fed.  Rep.  6 
(1897).  The  court  will  not  order  ac- 
crued earnings  to  be  applied  to  the 
payment  of  coupons  before  the  fore- 
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tribution  is  final  and  cannot  be  disturbed  after  the  close  of  the  terra,* 
unless  the  right  to  modify  was  reserved."  If  a  person  damaged  fails 
to  present  his  claim  until  after  the  receiver  has  been  discharged,  the 
court  generally  has  power  still  to  aid  him,  but  sometimes  cannot  do 
so.^  A  receiver  of  an  electric  light  company  who  is  operating  the 
same  under  the  orders  of  the  court,  is  liable  for  damages  to  one  of 
his  employees  on  account  of  negligence,  and  if  the  receiver  pays  out 
all  his  receipts  without  making  provision  for  such  damages,  he  is 

closure  sale  where  the  funds  are  in-  v.  Kellogg,  56  Hun,  455  (1890).  After 
sufficient  to  pay  all  of  such  coupons,  the  property  has  been  sold  and  trans- 
Louisville,  etc.  R.  R.  V.  Schmidt,  52  ferred,  and  the  receiver  discharged, 
S.  W.  Rep.  835  (Ky.  1899).  The  in-  he  cannot  be  made  liable  on  causes 
terest  has  no  priority  over  the  prin-  of  action  that  arose  during  the  course 
cipal  in  the  distribution  upou'  fore-  of  the  receivership.  The  property  it- 
closure,  even  though  the  interest  on  self  may  be  pursued  if  the  court  has 
some  bonds  had  been  paid  while  the  reserved  jurisdiction  over  it  for  this 
interest  on  others  had  not  been,  purpose.  Farmers'  L.  &  T.  Co.  v. 
M'Tighe  v.  Keystone,  etc.  Co.,  99  Fed.  Central  R.  R.,  7  Fed.  Rep.  53/  (1880). 
Rep.  134  (1900).  A  claim  for  damages  incurred  during 
1  Petersburg,  etc.  Ins.  Co.  v.  Delia-  the  receivership  is  an  equitable  lien 
torre,  70  Fed.  Rep.  643  (1895).  The  on  the  earnings  received  by  the  re- 
decree  of  foreclosure  is  a  final  decree,  ceiver,  and,  if  the  receiver  is  dis- 
and  when  it  provides  for  the  payment  charged  before  an  opportunity  is 
of  accrued  interest  before  the  prin-  given  to  present  the  claim,  a  bill  in 
cipal,  the  decree  of  distribution  can-  equity  against  the  company,  to  which 
not  modify  it.  Where  the  decree  of  the  property  has  been  returned,  will 
confirmation  of  sale  allows  a  certain  lie.  Mobile,  etc.  R.  R.  v.  Davis,  62 
credit    to    the    purchaser,    the    decree  Miss.    271    (1884),   holding   also    that 


of  distribution  cannot  change  it.  Cut- 
ting V.  Tavares,  etc.  R.  R.,  61  Fed. 
Rep.   150    (1894).     In  Railroad  Co.  v. 


where  the  receiver  is  discharged  and 
the  suit  discontinued,  the  exclusive 
jurisdiction  of  the  court  to  entertain 


Bradleys,    7    Wall.    575     (1868),    the  claims  for  damages  while  the  receiver 

court  held  that  a  decree  directing  a  was  acting  ends  also.     Where  a  per- 

sale   according   to   the   deed  of   trust  son  claiming  damages  for  a  personal 

and  the  bringing  of  the  proceeds  into  injury  received  from  the  operation  of 

court  was  a  final  decree.     It  will  be  a   railroad   while   in  the   hands  of   a 

noticed   that  this  was   not  a  suit  of  receiver   does   not   present   his  claim 

foreclosure  in  equity.  until    after   the   receiver   has    turned 

2  See  §  849,  supra.  over    the   property   by    order   of    the 

3  Although  the  court  has  ordered  court,  there  being  no  reservation  in  the 
that  all  claims  must  be  presented  order  charging  the  property  with  such 
within  six  months,  and  the  property  claims,  the  person  injured  is  without 
has  been  sold  subject  to  such  claims,  remedy.  Davis  r.  Duncan,  19  Fed. 
nevertheless  the  court  may  extend  the  Rep.  477  (1884),  holding  also  that  the 
time  so  as  to  let  in  a  claim  for  dam-  court  cannot  modify  its  order  after 
ages  for  negligence.     Olcott  r.  Head-  the  adjournment  of  the  term  at  which 


rick,  141  U.  S.  543  (1891).  If  a  claim 
is  not  presented  until  after  the  re- 
ceiver distributes  the  funds,   he  can- 


the  order  was  made.  The  purchasing 
company  at  foreclosure  sale  is  not 
liable  for  injuries  to  an  employee  of 


not   be   made  liable   therefor.      Owen    the  receiver,  and  the  receiver  himself 
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liable  personally  therefor.^  The  jurisdiction  of  tlie  court  continues 
until  the  receiver's  expenses  are  entirely  paid.-  The  statute  of  limi- 
tations does  not  run  as  against  the  estate  of  a  dissolved  corporation.^ 

Where  a  receiver's  account  has  been  passed  upon  by  an  auditor 
and  confirmed  by  the  court  and  no  exception  taken,  it  is  binding 
on  all  parties.^  On  an  appeal  from  the  decree  of  distribution  the 
insolvent  corporation  is  not  a  necessary  party,  neither  are  the  holders 
of  receiver's  certificates,  if  the  receiver  himself  is  a  party.^ 

§  882.  Removal,  resignation,  and  discharge  of  receivers.— U  a 
receiver  is  guilty  of  misconduct  in  his  receivership,  the  court  will 
discharge  him  and  appoint  another  in  his  place.*^     If  no  successor  is 

is  not  personally  liable  if  he  has  been  ceivers   see    Duncan   v.   Atlantic,   etc. 

discharged.      Moreover,   even   though  R.  R.,  88  Fed.  Rep.  840  (1880). 

by   the  deed   to   the   company   it   as-  i  Robinson   v.   New   York,   etc.   Co., 

sumed  the  obligations  of  the  receiver,  99  N.  Y.  App.  Div.  509    (1904).     See 

the    employee,    being    a   third   party,  also  §  878,  supra. 

cannot    claim    payment    under    such  2  La  Junta,  etc.  Co.  r.  Hess,  71  Pac. 

deed,  and  the  word  "liability"  in  such  Rep.  415  (Colo.  1903). 

deed'  does  not  apply  to  such  an  un-  3  Ludington  v.  Thompson,  153  N.  Y. 

liquidated  claim  for  damages.     More-  499    (1897).      In   the  case  Downer  v. 

over,  a  state  court  has  no  jurisdiction  Union  Land  Co.,  115  N.  W.  Rep.  207 

of  such   a  case,   the   receiver  "having  (Minn.  1908),  bonds  were  held  to  be 

been  appointed  by  the  federal  court,  barred    by   the   six   years'   statute   of 

Tobin  V.  Central,  etc.  Ry.,  185  Mass.  limitations,  and  it  was  also  held  that 

337    (1904).     After  the  time  for  pre-  a  judgment  creditor's  suit  to  seques- 

senting   claims   against   the   receiver,  trate  the  corporate  property  did  not 

as  fixed  by  the  court,  has  expired,  it  stop  the  running  of  the  statute  as  to 

is  too  late  to  present  a  claim  for  dis-  other  creditors. 

crimination  by  the  receiver  in  viola-  4  Rogers  v.  Citizens',  etc.  Bank,  93 

tion  of  the  interstate  commerce  act,  Md.  613   (1901). 

the  receiver  having  been  discharged.  5  Galveston,  etc.  Ry.  v.  House,  102 
Western,  etc.  R.  R.  v.  Penn.  etc.  Co.,  Fed.  Rep.  112  (1900). 
137  Fed.'  Rep.  343  (1905).  The  dis-  6  A  receiver  will  be  removed  who, 
charge  of  a  receiver  is  a  bar  to  any  at  the  time  of  his  appointment,  had 
suit  against  him  for  liability  incurred  sold  fifteen  thousand  shares  of  the 
as  receiver,  and  a  state  act  to  the  company's  stock  "short"  on  the  mar- 
contrary  does  not  apply  to  a  receiver  ket.  OlmsteacT  r.  Distilling,  etc.  Co., 
appointed  by  a  federal  court.  For-  67  Fed.  Rep.  24  (1895).  A  receiver 
dyce  V.  Beecher,  2  Tex.  Civ.  App.  29  who  has  an  interest  in  a  lease  of 
(1892).  After  a  receiver  has  been  property  of  the  corporation  will  be  re- 
discharged  he  cannot  be  sued  for  dam-  moved,  a  conflict  of  interests  being 
ages  for  negligence  occurring  during  involved.  Etowah  Min.  Co.  r.  Wills 
his  receivership.  Archambeau  v.  Valley,  etc.  Co.,  106  Ala.  492  (1895). 
Piatt  173  Mass.  249  (1899).  The  Officers  of  a  corporation  appointed  its 
statute  of  limitations  runs  against  a  receivers  because  its  business  was 
liability  of  a  receiver.  Nash  r.  In-  complicated,  intricate,  and  widely  ex- 
galls,  101  Fed.  Rep.  645  (1900).  For  tended,  with  millions  of  dollars  in- 
the  form  of  a  decree  discharging  re-  vested    upon    small    mortgages    scat- 
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appointed,  all  suits  and  proceedings  against  bim  fall  at  once.^     But 
if  another  receiver  is  appointed  the  suits  may  be  continued  against 

tered  through  several  states,  will  not  good  faith  and  with  reasonable  judg- 

be  removed  from  the  receivership  be-  ment;   nor  because  a  competing  line 

cause    of    former    imprudent    invest-  has  broken  a  traffic  agreement.     The 

ments,  and  other  mismanagement  of  receiver  should  not  buy  from  another 

the  business  of  the  corporation  as  its  company    in    which    the   officers    and 

officers,  no  fraudulent  practices  which  superintendent  of  his  company  are  in- 

would   disqualify   them  being  shown,  terested.    Clarke  v.  Central  R.  R.  etc. 

Fowler  v.  Jarvis,  etc.  Co.,  66  Fed.  Rep.  Co.,  66  Fed.  Rep.  16   (1893).    A  cred- 

14    (1894).     A    receiver   will   not   be  itor  of  an  insolvent  mutual  insurance 

removed   because   he   aids   a   fair   re-  company   that   is   in   the   ha.uds  of  a 

•organization  scheme;  nor  because  his  receiver  may  file  a  bill  in  behalf  of 

reports  are  misleading,  the  system  of  himself   and  other   creditors   for   the 

reports  being   the  same  as  when   he  removal  of  the  receiver  for  incompe- 

took   charge;    nor   because   his   agent  tency  and  for  the  purpose  of  holding 

defrauded    the    corporation,    the    re-  the  directors  personally  liable  for  mal- 

ceiver  having  discharged   such  agent  feasance  in  office.    Powell  v.  Hinkley, 

as  soon  as  he  discovered  it;   nor  be-  93  N.  Y.  App.  Div.  138  (1904).  Where 

cause  he  reduced   rates  on   a  special  a  receiver  appointed  at  the  instance 

article,  such  article  not  being  capable  of  a  stockholder  has  wound   up  the 

of    a    higher    rate;    nor    because    un-  estate  and  creditors  do  not  complain, 

profitable  contracts  have  been  made,  he  will  not  be  removed  for  misman- 

such  contracts  having  been  made   in  agement  and  loss,  no  bad  faith  being 

1  The  court  may  discharge  the  re-  r.  Utica,  etc.  R.  R.,  28  Hun,  369 
ceiver  at  any  time,  and  outstanding  (1882),  Upon  the  receiver  being  dis- 
proceedings  against  him  as  receiver  charged,  actions  against  him  should 
fall  with  his  discharge.  New  York,  be  discontinued.  Boggs  v.  Brown,  82 
etc.  Tel.  Co.  v.  Jewett,  115  N.  Y.  166  Tex.  41  (1891).  A  judgment  against 
(1889),  aff'g  43  Hun,  565.  But  if  at  the  receiver  after  he  has  been  dis- 
the  time  of  such  discharge  judgment  charged  is  void.  Texas,  etc.  Ry.  v. 
against  him  for  a  claim  has  been  Watson,  13  Tex.  Civ.  App.  555  (1896). 
obtained,  and  he  then  had  funds  to  Where  final  distribution  is  made  and 
pay  it,  and  was  directed  so  to  do,  the  receiver  discharged,  a  cause  of 
he  is  liable  for  turning  over  the  funds  action,  which  the  receiver  had  been 
without  paying  the  judgment.  Wood-  authorized  by  the  court  to  enforce, 
ruff  V.  Jewett,  115  N.  Y.  267  (1889),  but  which  he  did  mot  enforce,  cannot 
modifying  37  Hun,  205.  Where  a  per-  be  enforced  by  a  creditor  who  par- 
son sues  a  receiver  for  work,  labor,  ticipated  in  the  distribution.  Dia- 
and  services,  his  suit  fails  if  the  re-  mond,  etc.  Co.  r.  Rarig  Co.,  93  Va. 
ceiver  has  been  discharged;  but  he  595  (1896).  A  discharge  of  a  receiver 
may  amend  and  pursue  the  company  by  the  federal  court  which  apiwinted 
that  succeeded  to  the  property.  Ab-  him  is  no  defense  to  a  suit  pending 
bott  i\  Jewett,  25  Hun,  603  (1881).  in  the  state  court  against  such  re- 
The  receiver's  liability  ends  with  his  ceiver.  Dougherty  v.  King,  41  N.  Y. 
receivership,  and  a  pending  suit  stops.  App.  Div.  1  (1899).  An  appeal  from 
Bond  V.  State,  68  Miss.  648  (1891).  an  order  discharging  a  receiver  does 
Where  the  judgment  upon  which  the  not  continue  the  receivership.  State 
receiver  was  appointed  is  opened  the  r.  Superior  Court,  71  Pac.  Rep.  1095 
receivership  falls  with  it.     Rodbourn  (Wash.  1903). 
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him  and  new  suits  instituted  for  acts  of  his  predecessor.^       The 


shown.  Jordan  v.  Electrical,  etc.  Co., 
105  N.  W.  Rep.  160  (Iowa,  1905). 
The  court  will  remove  a  receiver  who 
has  been  guilty  of  malfeasance  as  one 
of  the  directors  of  the  company  of 
which  he  was  appointed  receiver. 
Wilson  V.  Barney,  5  Hun,  257  (1875). 
The  court  will  consider  charges  of 
maladministration  on  the  part  of  its 
receivers,  even  though  the  charges 
are  presented  irregularly  by  petition 
of  some  of  the  bondholders.  Coe  v. 
New  Jersey  Mid.  Ry.,  28  N.  J.  Eq.  31 
(1877).  A  receiver  may  be  discharged 
by  the  court  without  notice  to  a  party 
who  has  made  a  contract  with  the 
receiver  as  a  common  carrier.  Cor- 
ser  V.  Russell,  20  Abb.  N.  Cas.  316 
(1887).  The  court  may  at  any  time 
discharge  a  receiver  who  was  ap- 
pointed at  the  instance  of  creditors, 
and  there  can  be  no  appeal  from  its 
decision.  Washington,  etc.  R.  R.  v. 
Southern  Maryland  R.  R.,  55  Md.  153 
(1880).  In  Gowdrey  v.  Railroad  Co., 
1  Woods,  331  (1870) ;  s.  c,  6  Fed.  Cas. 
660,  the  court  refused  to  remove  a 
receiver  on  a  vague  charge  of  bad 
faith  and  intent  to  run  the  road  for 
the  benefit  of  hostile  interests.  As 
to  the  procedure  in  obtaining  the  re- 


moval of  a  receiver  for  cause,  see 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  R.,  61  red.  Rep.  546  (1894).  As 
regards  the  procedure  for  removing 
the  receiver  in  New  York  under  the 
statutes,  see  Attrill  r.  Rockaway,  etc. 
Co.,  25  Hun,  376,  509  (18S1).  A  judge 
at  chambers  may  discharge  a  receiver. 
Walters  v.  Anglo,  etc.  Co.,  50  Fed.  Rep. 
316  (1892).  Stockholders  are  not  the 
proper  parties  to  apply  for  a  change 
of  receiver.  The  board  of  directors 
may  do  so.  Where  a  receiver  is  put 
in  by  the  collusion  of  the  corporation, 
the  court  will  revoke  its  order  re- 
straining any  execution  by  creditors 
against  the  corporate  property.  Fifth 
Nat.  Bank  v.  Pittsburg,  etc.  R.  R.,  I 
Fed.  Rep.  190  (1880).  Courts  of 
equity  will  protect  the  interests  of 
the  minority  holders  of  mortgage 
bonds  of  a  railroad  company  as 
against  the  majority,  and  will  remove 
receivers  appointed  at  the  instigation 
of  the  majority,  where  it  appears  that 
the  receivers  are  incompetent,  and 
that  part  of  them  have  interests  in 
other  corporations  adverse  to  the  in- 
terests of  the  minority  bondholders, 
and  are  using  their  influence  and  pow- 
ers   as    receivers    in    advancing    such 


1  A  suit  instituted  by  a  receiver  may  Kinnon-Young  Co.  r.  Stockton,  46  S. 
be  carried  on  by  his  successor  in  the  Rep.  87  (Fla.  1908).  After  judgment 
name  of  the  first  receiver.  Hegewisch  it  is  too  late  to  object  that  during  the 
V  Silver  140  N.  Y.  414  (1893).  The  pendency  of  the  suit  another  receiver 
contract  of  a  receiver  to  pay  rebates  was  appointed.  No  change  of  parties 
does  not  bind  his  successor.  Kansas  was  necessary  any  way.  Fordyce  v. 
Pac.  Ry.  V.  Bayles,  19  Colo.  348  (1894).  Dixon,  70  Tex.  694  (1888).  A  re- 
A  subsequent  receiver  may  recover  on  ceiver  may  be  sued  for  acts  com- 
claims  due  to  a  prior  receiver.  Phin-  mitted  by  his  predecessor.  McNulta 
izy  V.  Augusta,  etc.  R.  R.,  62  Fed.  v.  Lochridge,  141  U.  S.  327  (1891). 
Rep.  771  (1894).  A  change  of  re-  Where  a  mortgagee  has  caused  a  re- 
ceivership does  not  affect  the  rights  ceiver  to  be  appointed,  such  receiver 
of  claims  arising  under  the  receiver-  will  not  be  discharged,  although  the 
ship.  Ex  parte  Brown,  15  S.  C.  518  company  is  subsequently  dissolved 
(1880).  A  receiver  appointed  to  take  and  a  receiver  appointed  in  the 
the  place  of  a  receiver  who  has  been  dissolution  proceedings.  Barney  v. 
remav-ed.  may  maintain  contempt  pro-  Joshua  Stubbs,  Limited,  [1891]  1  Ch. 
ceedings  for  interference  with  the  187;  affd,  64  L.  T.  306. 
EOSsession  of  the  former  receiver.    Mc- 
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court  where  an  ancillary  bill  was  filed,  and  which  appointed  the 
same  receiver,  will  not  remove  him,  even  for  cause,  but  will  refer 
the  matter  to  the  other  court,  and  mny  issue  an  injunction  in  the 
meantime.^     A  receiver  cannot  appeal  from  an  order  removing  him.^ 

corporatioa  at  the  expense  of  the  rail-  been  appointed  at  the  instance  of  a 
road.  Receivers  should  be  impartial  minority  stockholder  on  the  ground 
between  the  parties  in  interest;  and  of  fraud  in  the  management,  the  court 
stockholders  and  directors  of  an  in-  will  not  remove  the  receiver  and  ap- 
point another  at  the  instance  of  the 
controlling  stockholders  who  are 
charged  with  fraud,  where  the  re- 
ceiver's management  has  been  able 
and  impartial.  Street  v.  Maryland 
Cent.  Ry.,  59  Fed.  Rep.  47  (1893).  As 
to  the  procedure  in  Connecticut  for 
the  removal  of  a  receiver,  see  Ke 
Premier  C.  Mfg.  Co.,  70  Conn.  473 
(1898).  A  receiver  is  personally  lia- 
ble for  loss  due  to  his  negligence  in 
wasting   the    assets    and    selling    the 


solvent  railroad  company  should  not 
be  appointed  receivers  unless  the  case 
is  exceptional  and  urgent,  aaid  then 
only  on  the  consent  of  parties  whose 
interests  are  to  be  intrusted  to  their 
charge.  Atkins  v.  Wabash,  etc.  Ry., 
29  Fed.  Rep.  161  (1886).  A  receiver 
who  gives  an  illegal  rebate  to  ship- 
pers will  be  removed.  Handy  r.  Cleve- 
land, etc.  R.  R.,  31  Fed.  Rep.  689 
(1887).  A  stockholder  and  bond- 
holder will   not  be   allowed  to   inter- 


vene  in   a   suit   against   an   insolvent  property  at  an  inadequate  price,  espe- 

corporation   to   distribute    its   effects,  cially  where  he  was  interested  in  the 

even   though   he   claims   that  the   re-  purchase,    and    the   sale    was   not   at 

oeivers    in   charge   will   not   properly  public  sale,  but  on  offer  accepted  by 

administer  the  estate.    His  remedy  is  the   court,   and    in    such    a   case    the 


to  wait  until  the  receivers  are  guilty 
of  fraud   or   negligence   and   then   to 
apply  to  the  court.     Land,  etc.  Co.  v. 
Asphalt  Co.,  114  Fed.  Rep.  484  (1902). 
A  receiver  will  not  be  removed  merely 
because  he  took  part  in  the  organiza- 
tion   of    the    company,    and    a    large 
amount   of   stock   was   issued   and   it 
may  become  necessary  for  the  receiver 
to   enforce  the   stockholders'   liability 
thereon   or   the   liability   of   the   pro- 
moters.   Land,  etc.  Co.  v.  Asphalt  Co., 
120  Fed.  Rep.  996  (1902).    A  receiver 
cannot   appeal   from   an  order  which 
discharges  him.    Witherbee  v.  Wither- 
hee,   55   N.  Y.   App.  Div.    151    (1900). 
Under  the  Ohio  Code  an  order  vacat- 
ing the  appointment  of  a  receiver  is 
appealable.     Cincinnati,  etc.  R.  R.  r. 
Sloan,  31   Ohio  St.   1    (1876).     A  re- 
ceiver will  not  be  removed  although 
he  has  removed  the  treasurer,  and  in- 
creased the  expense  of  that  office,  and 
general   charges   as  to   extravagance, 
etc.,  are  made.     Farmers'  L.  &  T.  Co. 
V.  Cape  Fear,  etc.  R.  R.,  62  Fed.  Rep. 
675    (1894).     Where    a    receiver    has 
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receiver  will  not  be  allowed  any  com- 
missions. Pangburn  v.  American 
Vault,  etc.  Co.,  54  Atl.  Rep.  504  (Pa. 
1903).    See  also  §  878,  supra. 

1  Chattanooga  Terminal  Ry.  v.  Fel- 
ton,  69  Fed.  Rep.  273  (1895).  Where 
the  receiver  in  one  jurisdiction  has 
received  an  ancillary  appointment 
from  another  jurisdiction  through 
which  the  property  runs,  the  court  in 
the  latter  jurisdiction  will  not  remove 
him  at  the  instance  of  another  cor- 
poration that  has  leased  its  road  to 
the  insolvent  corporation,  on  general 
charges  of  fraud  and  collusion  and 
hostility  to  the  lease.  New  York,  Pa. 
etc.  R.  R.  V.  New  York,  Lake  Erie, 
etc.  R.  R.,  58  Fed.  Rep.  268  (1893). 
A  receiver  need  not  be  made  a  party 
to  a  bill  in  equity  which  asks  that  he 
be  removed  and  another  receiver  ai> 
pointed  in  behalf  of  the  complainant. 
Phinizy  v.  Augusta,  etc.  R.  R.,  56  Fed. 
Rep.    273    (1893). 

2  State    r.    Interstate,    etc.    Co.,    78 
Pac.  Rep.  202  (Wash.  1904). 
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Upon  the  resignation  of  a  receiver  tlie  court  may  appoint  his  suc- 
cessor without  notice  to  an  intervener  in  the  foreclosure  suit.^ 

A  forfeiture  of  a  charter  by  a  state  court  does  not  affect  the  status 
of  a  receiver  appointed  by  the  United  States  court.  Such  receiver 
may  proceed  to  administer  the  property.^  A  receiver  appointed  at 
the  instance  of  a  creditor  should  not  be  discharged  after  such  cred- 
itor's debt  is  paid,  where  there  are  other  creditors  who  might  be 
damaged  thereby.^  But  where  a  receiver  has  been  appointed  at  the  in- 
stance of  a  minority  stockholder  on  account  of  the  company  having 
sold  all  its  property  to  another  corporation,  but  the  transaction  has 
been  undone  and  canceled,  the  court  should  discharge  the  receiver.* 
A  receiver  is  the  representative  both  of  the  creditors  of  the  corpora- 
tion and  of  its  stockholders.^  If  the  interested  parties  delay  for  an 
unreasonable  length  of  time  in  proceeding  to  a  sale  or  in  reorganizing, 
the  court  will  discharge  the  receivers.^  A  temporary  receiver  may  be 
discharged  and  the  money  in  his  custody  paid  back  to  the  corporation 
without  notice  to  the  general  creditors.'^  After  the  regular  account- 
ing and  discharge  of  the  permanent  receiver,  claimants  against  him 
may  be  without  recourse.^  A  suit  in  the  state  court  against  a  federal 
receiver  continues  even  though  the  receiver  is  discharged.''     Even 


1  Fowler  v.  Jarvis,  etc.  Co.,  C6  Fed. 
Rep.  14  (1894).  Where  the  receiver 
resigns  his  successor  may  be  ap- 
pointed ex  parte  without  notice. 
Nichol  V.  Murphy,  108  N.  W.  Rep. 
704   (Mich.  1906). 

2  City,  etc.  Co.  v.  State,  88  Tex.  600 
(1895). 

3  Lenoir  v.  Linville  Imp.  Co.,  117  N. 
C.  471  (1895).  Even  though  stock- 
holders intervene  and  tender  the 
amount  claimed  by  a  creditor  who 
has  caused  a  receiver  to  be  appointed, 
and  demand  that  the  receiver  be  dis- 
charged, yet  if  in  the  meantime  other 
creditors  come  in  the  receiver  will  not 
be  discharged.  Matlock  v.  Smith,  71 
S.  W.  Rep.  956  (Tex.  1903).  A  de- 
benture-holder who  brings  suit  in  be- 
half of  himself  and  other  debenture- 
holders  for  a  receiver  may  discontinue 
at  his  pleasure,  even  after  a  decree 
and  the  appointment  of  a  receiver,  no 
other  debenture-holder  having  come 
into  the  case,  such  decree  being  dif- 
ferent from  an  administration  decree 
which   directs  inquiries   as  to   debts 


and  also  directs  that  the  assets  be  ap- 
plied "in  a  due  course  of  administra- 
tion." Re  Alpha  Co.  Ltd.,  87  L.  T. 
Rep.  646  (1903).  See  also  §§748, 
S48  (k),  supra,  and  note  3,  p.  3179. 

4  Forrester  t\  Boston,  etc.  Co.,  22 
Mont.  430  (1899). 

5  Farwell  v.  Great  Western  Tel.  Co., 
161  111.  522  (1896) ;  Hood  v.  McNaugh- 
ton,  54  N.  J.  L.  425  (1892).  See  also 
g  869,  supra. 

0  Piatt  r.  Philadelphia,  etc.  R.  R., 
65  Fed.  Rep.  872  (1894).  See  also 
§  863,  supra.  Where  a  receiver  of  an 
insolvent  corporation  is  appointed  at 
the  instance  of  a  stockholder  and  no 
effort  is  made  to  bring  about  the  pay- 
ment of  the  debts,  the  court  will  allow 
creditors  to  enforce  their  liens  on 
the  property.  Cohen  v.  Gold  Creek, 
etc.  Co.,  95  Fed.  Rep.  580   (1899). 

7  Rockwell  r.  Portland  Sav.  Bank, 
31  Oreg.  431    (1897). 

8  See  §  881,  supra. 

0  Baer  v.  McCullough,  176  N.  Y.  97 
(1903). 
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thougli  the  receiver  is  discliargcd,  yet  a  bond  given  to  bim  in  a  liti- 
gation may  continue.^  In  a  suit  under  the  New  York  statutes,  by  a 
creditor  to  recover  back  money  misappropriated  by  directors,  judg- 
ment need  not  first  be  obtained  against  the  company  if  it  has  been 
dissolved,  but  the  receiver  is  a  necessary  party  defendant,  even  though 
he  has  been  dischariied.- 

If  all  parties  consent  to  vacate  a  receivership  the  receiver  cannot 
prevent  it ;  ^  and  if  the  mortgagor  offers  to  pay  the  debt  upon  which 
the  foreclosure  is  based,  the  court  is  bound  to  discharge  the  re- 
ceiver.* 

The  prolonged  litigation  in  Vermont  over  the  question  whether 
a  receiver  who  was  continued  under  a  reorganization  scheme  was  still 
a  receiver,  or  only  an  agent,  was  finally  decided  to  the  effect  that 
he  continued  as  receiver. ■'"'  Bankruptcy  proceedings  displaces  a  state 
receiver,  but  the  state  court  should  be  allowed  to  pass  upon  the  re- 
ceiver's accounts.^ 

1  American  Suretj^  Co.  v.  Campbell,  instance  of  the  complainant  of  record, 

etc.  Co.,  138  Fed.  Rep.  531    (1905).  Johnson  v.   Miller,   96   Fed.   Rep.    271 

2Lilienthal  r.  Betz,  108  N.  Y.  App.  (1899).      See    also    note    3,    p.    3178, 

Dlv.  222  (1905).  supra. 

3  Where  the  parties  to  the  suit  con-  J  Milwaukee,   etc.  R.  R.   r.   Soutter, 

sent   to   vacate  the   receivership,   the  2  Wall.  510  (1864). 

receiver  cannot  object.     He  has  noth-  5  Langdon  v.  Vermont,  etc.  R.  R.,  54 

ing  to  do  with  it.     He  is  then  inter-  Vt.  593,  603    (1882),  holding  also  that 

ested   only  in  the  adjustment  of  his  the  debts   incurred   by  such   receiver 

accounts.     L'Engle  v.  Florida,  etc.  R.  must  be  paid;    practically  overruling 

R.,  14  Fla.  266  (1873).    The  discharge  Vermont,  etc.  R.  R.  v.  Vermont,  etc. 

may  be  made  at  chambers.     Walters  R.   R.,   50   Vt.   500    (1877).     Until    a 

V.   Anglo,  etc.   Co.,   50   Fed.  Rep.   316  receiver    is    regularly    discharged    no 

(1892).     After   a   receiver   of   a*   in-  one  will  be  allowed  to  set  up  that  his 

solvent     corporation     has     been     ap-  functions  as  receiver  ceased,  and  that 

pointed  at  the  instance  of  a  creditor,  his  later  acts  were  those  of  agent  or 

and  under  an  order  of  the  court  other  trustee  merely.    Langdon  v.  Vermont, 

creditors  have  proved  their  claims  in  etc.  R.  R.,  53  Vt.  228  (1880.) 

such  suit,  the  court  has  power  to  re-  c  Loveless  r.  Southern,  etc.  Co.,  159 

fuse   to   discontinue    the   suit   at   the  Fed.  Rep.  415   (1908). 
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i  883.  What  are  reorganizations?  — 
Voluntary  reorganization  by 
scaling  down  the  securities. 

884.  Reorganization  by  disposing  of 

the  assets  without  a  foreclos- 
ure. 

885.  The    trustee    of    the  mortgage 

deed  of  trust  may,  and  should 
in  certain  cases,  purchase  the 
property  at  foreclosure  sale 
for  the  benefit  of  all  the  bond- 
holders —  Bondholders  may 
then  participate  in  the  prop- 
erty— Trustee  is  disqualified 
from  purchasing,  when? 

886.  The  bondholders  tliemselves,  or 

a  part  of  them,  or  through  a 
committee  acting  for  them, 
may  purchase  the  property 
at  foreclosure  sale  for  the  pur- 
pose of  reorganizing — Such 
a  purchase  is  legal  —  Stock- 
holders may  be  allowed  to  par- 
ticipate. 

887.  The  court  may  allow  the  pur- 

chasing bondholders  to  turn 
in  their  bonds  at  a  proper 
value  in  payment — Bondhold- 


ers not  participating  must  be 
paid  in  cash. 
§  888.  Limiting  the  time  within  which 
bondholders  may  come  into 
the  reorganization  —  Applica- 
tions during  that  time — Pow- 
ers, duties,  and  liabilities  of 
the  committee — Varying  the 
reorganization  agreement  — 
Trustees'  temporary  certifi- 
cates. 

8'8'9.  Reorganization  in  accordance 
with  and  under  a  statute  — 
English  reorganizations. 

890.  Status  of  a  purchaser  of  tho 
property  at  foreclosure  sale — 
He  takes  the  property  free 
from  claims  of  unsecured 
creditors,  and  the  contracts 
and  liabilities  of  the  old  com- 
pany— His  duty  as  to  com- 
pleting and  operating  the 
road — He  may  operate  the 
road,  but  does  not  succeed  to 
the  corporate  existence — Ex- 
emptions from  taxation — The 
purchaser  takes  with  notice 
of  certain  claims. 


§883.  What  are  reorganizatiom? —  Voluntary  reorganization 
by  scaling  doivn  the  securities,  — A  reorganization  of  a  corporation 
is  a  business  arrangement  whereby  the  stock  and  bonds  of  the  com- 
pany are  readjusted  as  to  amount,  income  or  priority,  or  the 
property  is  sold  to  a  new  corporation  for  new  stock  and  bonds,  or 
the  property  is  sold  by  foreclosure  of  a  mortgage  upon  it,  and  the 
purchaser  buys  for  himself  and  such  of  the  old  stockholders  and 
bondholders  as  he  associates  with  him.^  An  agreement  of  the  kind 
first  named,  to  scale  down  the  securities,  cannot  be  enforced  as 
against  any  stockholder  or  bondholder  who  objects.  Various  schemes 
of  this  kind  are  referred  to  in  the  notes  below.^     This  mode  of  reor- 

1  For  an  article  on  reorganizations  -  bondholders  and  stockholders  or  by 
by  Mo'Orfield  Storey,  see  30  Am.  Law  a  foreclosure.  If  any  bondholder  ob- 
Rev.  801.  jects   he  may   enforce   the   mortgage- 

2  Reorganization  can  be  effected  Hollister  i\  Stewart,  111  N.  Y.  644 
only    by    unanimous    consent    of    the     (1889).     Even   though   nearly   all    of 
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ganization  is  but  a  recapitalization.     It  is  a  voluntary  agreement  of 
all  stockholders  and  creditors  to  change  and  increase  or  decrease  the 

the  bondholders  assent,  yet  a  reorgan-  Philadelphia,  etc.  R.  R.  v.  Love,  125 
ization  without  foreclosure  does  not  Pa.  St.  488  (1889).  A  voluntary  re- 
bind  those  bondholders  who  do  not  organization  agreement  extending  the 
come  in.  Bill  v.  New  Albany,  etc.  time  of  payment,  and  making  the  in- 
Ry.,  2  Biss.  390  (1870);  s.  c,  3  Fed.  terest  payable  in  gold  instead,  of 
Cas.  379.  Where  foreclosure  is  com-  currency,  cannot  be  enforced,  even  by 
menced  in  the  federal  court,  and  then  the  decree  or  confirmation  of  the 
by  agreement  of  nearly  all  the  bond-  courts,  as  against  dissenting  bond- 
holders a  plan  of  reorganization  is  holders.  Taylor  v.  Atlantic,  etc.  Ry., 
adopted  and  approved  by  the  court  55  How.  Pr.  275  (1877),  and  Reinach 
and  is  acted  on  by  nearly  all  tne  par-  v.  Meyer,  55  How.  Pr.  283  (1877), 
ties,  the  suit  not  being  formally  dis-  where  such  reorganization  was  en- 
continued,  but  apparently  abandoned,  joined.  A  purchaser  of  stock  which 
the  suit  continues  nevertheless,  and  voted  in  favor  of  a  reorganization 
a  subsequent  foreclosure  by  the  trus-  scheme  cannot  object  to  the  scheme  as 
tee  in  a  state  court  gives  no  rights  being  ultra  vires,  there  being  nothing 
to  a  purchaser  at  the  foreclosure  sale  illegal,  per  se,  in  it.  Hollins  v.  St. 
as  against  a  bondholder  who  did  not  Paul,  etc.  R.  R.,  9  N.  Y.  Supp.  909 
take  part  in  the  reorganization.  He  (1889).  An  agreement  to  assign  prop- 
may  revive  and  proceed  with  the  case  erty,  etc.  for  the  purposes  of  a  re- 
in the  federal  court.  Bill  v.  New  Al-  organization  may  be  too  vague  for 
bany,  etc.  Ry.,  2  Biss.  390  (1S70);  specific  performance.  Ballon  f.  March, 
s.  €.,' 3  Fed.  Cas.  379.  But  see  §  839,  133  Pa.  St.  64  (1890).  Concerning 
supra.  Where  the  mortgage  bond-  promoters'  contracts,  see  §  705,  supra. 
holders  agree  to  waive  their  lien  and  Where  a  director  and  stockholder,  the 
take  new  second-mortgage  bonds,  and  owners  of  a  judgment  against  a  cor- 
the  trustee  does  discharge  the  mort-  poration,  allow  it  to  go  into  the  state- 
gage,  a  failure  of  the  company  to  is-  ment  of  a  reorganization  scheme  as  a 
sue  the  new  second-mortgage  bonds  smaller  amount  and  be  acted  upon, 
in  accordance  with  the  contract  does  their  assignee  cannot  collect  the  full 
not  entitle  the  old  bondholders  to  be  amount.  Jacoby  r.  Stephenson,  etc. 
restored  to  their  position  as  first-  Co.,  6  N.  Y.  Supp.  370  (1SS9).  An 
mortgage  bondholders.  They  may,  agreement  between  various  bondhold- 
however,  have  their  bonds  allowed  as  ers  not  to  enforce  payment  of  their 
second-mortgage  bonds  upon  foreclos-  coupons  for  ten  years  is  no  defense  to 
ure.  Fidelity,  etc.  Co.  v.  Shenandoah,  a  foreclosure  by  the  trustee,  the  agree- 
etc.  R.  R.,  33  W.  Va.  761  (1890).  ment  never  having  been  considered 
A  reorganization  agreement  where-  alive  by  any  of  the  parties  to  it. 
by  the  bondholders  agreed  to  take  Farmers'  L.  &  T.  Co.  v.  Rockaway  Val- 
bonds  in  a  new  company  will  be  spe-  ley  R.  R.,  69  Fed.  Rep.  9  (1895). 
cifically  enforced,  a  receiver's  sale  Where,  during  the  receivership 
having  been  had  and  the  property  sold  granted  to  enforce  a  judgment,  the 
subject  to  the  mortgages  and  the  road  parties,  or  most  of  them,  agree  upon  a 
completed.  Dester  v.  Ross,  85  Mich,  reorganization  without  completing  the 
370  (1891).  The  consent  of  a  bond-  foreclosure,  and  the  receiver  by  such 
holder  to  a  reorganization  scheme,  agreement  is  directed  to  continue  in 
which  he  voted  against  as  a  director,  control  and  management,  large  debts 
is  not  implied  by  his  silence  when  incurred  by  him  thereafter  in  the  man- 
the  plan  is  published  and  circulated,  agement  are  receiver's  debts.  See  §  SS2, 
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capitalization  or  debts,  or  botli.  No  foreclosure  takes  place.^  Where 
a  part  of  mortgage  bonds,  wbich  are  in  default,  are,  under  a  reor- 
ganization agreement,  returned  to  the  coi-poration  and  placed  under  a 
new  mortgage  securing  bonds  which  are  issued  to  the  persons  who 


supra.  In  State  v.  Farmers'  L.  &  T.  Co., 
81  Tex.  530  (1891),  it  seems  that  a  re- 
organization was  effected  by  a  foreclos- 
ure sale,  and  a  conveyance  by  the  pur- 
chaser to  the  old  corporation  subject  to 
purchase-money  mortgages.  This  coup- 
led with  a  reorganization  agreement, 
whereby  the  old  bondholders  gave  up 
their  bonds  and  took  the  new  ones, 
completed  the  reorganization.  The 
other  debts  of  the  company,  however, 
continued  to  exist,  of  course,  as  be- 
fore. In  Pollitz  V.  Farmers'  L.  &  T, 
Co.,  53  Fed.  Rep.  210  (1892),  a  re- 
organization was  effected  without  fore- 
closure, and  the  court  directed  that  a 
bond  be  given  for  the  payment  of 
those  bondholders  in  full  who  did 
not  wish  to  go  into  the  reorganization. 
A  bondholder  who  declined  to  go  into 
the  reorganization  and  also  declined 
to  take  his  pay  was  compelled  by  the 
court  to  surrender  his  bonds.  Cf. 
§§  816,  823,  835,  sui)ra.  The  holders  of 
full-paid  stock  cannot  be  assessed  on 
such  stock,  even  under  a  reorganiza- 
tion agreement  of  the  majority  of  the 
stockholders.  Where,  however,  for 
four  years  the  stockholder  does  not 
object,  and  then  applies  for  a  transfer 
of  his  stock,  a  court  of  equity  may 
refuse  to  grant  the  transfer,  and  may 
give  him  damages  for  the  value  of  his 
stock  at  the  time  of  the  demand  of 
transfer,  together  with  interest.  Gresh- 
am  V.  Island  City  Sav.  Bank,  2  Tex. 
Civ.  App.  52  (1893).  Where  an  in- 
solvent corporation  which  has  never 
issued  any  certificates  of  stock  re- 
solves by  a  vote  of  its  stockholders 
to  apply  its  assets  to  the  extent  of 
their  value  to  the  payment  of  the 
debts,  and  that  new  stock  be  issued 
to  the  stockholders  upon  their  paying 
therefor  in  full,  and  one  stockholder 
sells  his  interest  in  the  original  stock 
and    the    purchaser    for    seven    years 


does  not  complain,  he  cannot  after  the 
corporation  has  become  prosperous 
claim  that  he  is  entitled  to  the  old 
stock  or  any  interest  in  the  corpora- 
tion. Stoddard  v.  Decatur,  etc.  Co., 
184  111.  53  (1900).  Where  a  prefer- 
ence by  an  insolvent  corporation  is 
invalid  the  agreement  of  all  creditors 
that  an  insolvent  bank  may  borrow 
money  and  pledge  its  securities  as 
collateral  is  not  valid  and  such  pledge 
is  illegal.  Burrell  v.  Bennett,  20  Wash. 
644  (1899).  But  such  pledge  is  legal 
as  against  creditors  assenting  thereto. 
Bank  of  California  v.  Puget  Sound, 
etc.   Co.,  20  Wash.   636    (1899). 

1  For  instances,  see  Park  v.  Grant 
Locomotive  Works,  40  N.  J.  Eq.  114 
(18S5);  Gilfillan  v.  Union  Canal  Co., 
109  U.  S.  401  (1883);  Canada  South- 
ern Ry.  V.  Gebhard,  109  U.  S.  527 
(1883).  See  also  cases  in  the  last 
note;  also  §  886,  infra.  Reconstruction 
of  a  company  means  carrying  on  sub- 
stantially the  same  business  by  sub- 
stantially t4ie  same  persons  with- 
out all  the  assets  and  liabilities  nec- 
essarily passing  to  the  new  com- 
pany. Amalgamation  means  the  blend- 
ing of  two  concerns  into  one,  either 
by  transferring  both  to  a  new  com- 
pany or  transferring  one  to  the  other. 
Re  South  Africa,  etc.  Co.  [1904]  2 
Ch.  268.  Where  in  the  issue  of  pre- 
ferred shares  it  is  provided  that  the 
'rights  therein  given  might  be  modified 
as  provided  in  the  by-laws,  the  pre- 
ferred shares  of  £5  each  may  be 
changed  into  five  times  that  number 
of  shares  of  £1  each,  and  thereafter 
the  preferred  shares  may  be  i^educed 
to  thirteen  shillings  each  by  cancel- 
ing the  remaining  seven  shillings,  and 
thereafter  the  preferred  shares  may 
be  converted  into  partly  preferred  and 
partly  common;  Re  Welsbach,  etc. 
Co.,  Ltd.,  89  L.  T.  Rep.  645  (1903). 
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60  turned  in  the  first-mentioned  bonds,  the  holders  of  the  remaining 
old  bonds  cannot  claim  that  the  bonds  so  turned  in  havo  been  can- 
celed, thereby  reducing  the  first-mortgage  issue  by  that  amount.^  A 
corporation  which  is  financially  embarrassed  cannot  sustain  a  bill  to 
compel  minority  stockholders  to  scale  their  bonds  to  seventy-five  per 
cent,  of  their  face." 

§  884.  Reorganization  by  disposing  of  the  assets  without  a  fore- 
closure.— A  second  mode  of  reorganizing  a  corporation  is  where 
the  directors  or  the  stockliolders  turn  over  the  assets  of  the  corpo- 
ration to  a  new  corporation.  This  is  done  in  various  ways.  It  may 
be  by  a  consolidation  with  another  company,  or  by  a  sale  or  lease 
of  the  whole  corporate  property  to  that  other  corporation.  The 
validity  of  such  acts  as  against  the  dissent  of  a  stockholder  has  been 
treated  elsewhere.^  The  validity  of  such  sales  of  the  corporate 
property  is  generally  determined  by  ascertaining  whether  the  sale 
is  ultra  vires  or  not.**  Sometimes,  however,  an  element  of  fraud  is 
involved  and  will  suffice  to  set  aside  the  transaction.  Thus,  it  is 
illegal  and  fraudulent  for  the  majority  of  the  stockholders  to  pur- 
chase the  property  of  the  corporation  at  a  private  sale  authorized 
by  themselves.^  Sj^ch  a  purchase  by  the  majority  may  be  set  aside 
in  the  same  way  and  to  the  same  extent  tliat  a  purchase  of  corpo- 
rate property  by  a  director  may  be  set  aside.®  This  is  the  rule,  even 
though  the  majority  purchase  and  proceed  to  a  reorganization  of 
the  corporation,  and  offer  to  allow  all  the  stockholders  to  become 
members  of  the  new  corporation."^     That  a  purchase  by  a  corpora- 

1  Mowry   v.   Farmers'   L.   &   T.   Co.,  2  Lake,  etc.  R.  R.  r.  Ziegler,  99  Fed. 

T6  Fed.  Rep.  38  (1896).  In  the  case  of  Rep.    114    (1900),    the   court   saying: 

Maxwell,    etc.    Co.    v.    Henderson,    12  "It  was  broadly  suggested  at  the  bar 

Colo.    Ap^.    425     (1899),    where    the  that  upon  the  facts  disclosed  the  time 

lessee  of  land  had  issued  bonds  based  was  ripe   and   the  occasion   fit  for  a 

on  such  lease,  and  most  of  the  hold-  court  of  equity  to  take  a  step  in  ad- 

ers     thereof     had     transferred     their  vance,   and  -to   declare   that   it  could 

bonds   to   a   mortgagee  of   the   lessor  rightly  determine  the  propriety  of  a 

in  exchange  for  bonds  of  the  lessor,  scheme  of  reorganization,  and  comiiel 

the  court  held  that  these  bonds  of  the  recalcitrant    bondholders    to    comply 

less.ee  which  had  been  so  exchanged  with  it.    This  is  certainly  a  startling 

could  not  participate  in  the  proceeds  iproposition,    suggesting    a    wide    de- 

from  the  foreclosure  of  the  mortgage  parture  from  precedent,  and  a  great 

given  by  the  lessee.     Cf.  §  7G5,  supra,  enlargement  of  equity  power." 

Where  after  a  bank  was  placed  in  a  3  See  ch.  XL,  supra. 

receiver's  hands  there  was  a  voluntary  4  See  §§669-674,  supra. 

reorganization  under   the  same  char-  c  See  §  662,  supra. 

ter  and  the  reorganization  failed,  the  c  See  §  662,  supra. 

claims  of  those  who  were  parties  to  it  7  See     §§  662,     671,     supra.       Even 

were  subject  to  the  payment  first  of  though  eighty-three  per  cent,  of  the 

claims  of  those  who  were  not.     Rum-  stockholders  of  an  insolvent  bank  de- 

ble  V.  Tyus,  123  Ga.  295    (1905).  sire  the  assets  to  be  sold  at   public 
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tion  director  at  suck  a  sale  is  voidable  is  well  established.^  It  is 
also  fraudulent  and  illegal  for  the  majority  to  dissolve  the  old  cor- 
poration, foi-m  a  new  one,  and  sell  the  property  of  the  old  one  to 
the  new  corporation  at  a  valuation  placed  upon  the  property  by  the 
majority  themselves.^  Even  though  the  charter  authorizes  the  cor- 
poration to  sell  all  its  assets,  it  cannot  sell  the  same  to  another  corpo- 
ration for  partly  paid  stock  to  bo  distributed  among  its  members, 
members  not  accepting  the  shares  to  lose  all  their  interest  in  the 
concern.  This  is  an  attempt  to  force  the  shareholders  to  provide  more 
capital  on  pain  of  forfeiting  their  shares.^ 

Where  without  foreclosure  the  bondholders  purchase  the  property 
at  an  assignee's  sale  subject  to  the  mortgage,  and  pay  the  price  by 
turning  in  bonds,  the  bonds  cannot  be  enforced  against  the  stock- 
holders of  the  mortgagor  company."*  The  court  may  authorize  the 
receiver  to  sell  all  the  assets  to  a  new  company  and  release  the  di- 
rectors of  the  old  company  from  personal  liability  to  the  stock- 
holders where  such  contract  is  a  fair  one,  even  though  some  of  the 
stockholders  dissent.^  But  a  court  has  no  power  as  against  the  dis- 
sent of  minority  stockholders  and  bondholders,  however  small  their 
holdings,  to  reorganize  the  company  by  authorizing  the  receivers  to 
lease  the  property  for  a  long  period  of  time  and  allow  the  lessee  to 
place  a  large  mortgage  on  the  property,  even  though  the  proceeds  of 
the  mortgage  are  to  be  used  for  rebuilding  the  property,  especially 
where  the  rebuilding  is  not  subject  to  the  orders  of  the  court  or  the 
wishes  of  the  security-holders.  The  court  has  no  such  power, 
even  though  the  system  is  made  up  of  a  great  many  different  street 
railways  with  different  franchises,  some  of  which  have  lapsed,  and 
there  is  danger  that  the  entire  property  wdll  be  lost  if  the  offer  of 

sale  after  the  court  has  fixed  an  upset  4  Cock   v.    Bailey,    146    Pa.    St.    328 

price  thereon  in  order  that  the  bank  (1892). 

may  be  reorganized  and  thereby  avoid  5  People  v.  Anglo-American,  etc. 
the  losses  incident  to  liquidation,  yet  Assoc,  66  N.  Y.  App.  Div.  9  (1901). 
the  court  will  not  order  such  sale.  It  is  not  legal  for  a  receiver,  even 
The  minority  would  have  no  means  of  under  an  order  of  the  court,  to  sell 
protecting  themselves,  inasmuch  as  nearly  all  the  property  of  the  com- 
the  court  would  have  no  accurate  pany  to  another  corporation  in  ex- 
means  of  ascertaining  a  proper  upset  change  for  stock  of  the  latter  to  be 
price.  Re  Murray  Hill  Bank,  N.  Y.  given  to  stockholders  of  the  former, 
L.  J.,  Feb.  5,  1897.  Cf.  §§  869,  872,  with  a  provision  that  dissenting  stock- 
supra.  hojders  should  be  paid   on  a  certain 

1  See  §  653,  supra.  basis   which   is    different   from   stock 

2  See  §  662,  supra.  of  the  former  corporation  acquired  by 

3  Manners  v.  St.  David's,  etc.  Mines,  the  latter  corporation.  People  v. 
Ltd.,  [1904]  2  Ch.  593;  Bisgood  r.  Anglo-American,  etc.  Assoc,  60  N.  Y. 
Nile,  etc.  Co.  Ltd.,   [1906]   1  Ch.  747.  App.  Div.  389  (1901).    The  validity  of 
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the  city  to  grant  a  new  franchise  on  certain  terms  is  not  accepted.^ 
A  national  bank  which  is  a  creditor  of  an  insolvent  manufacturing 
company  has  no  power  to  join  in  a  reorganization  plan  by  which 
it  turns  over  its  claim  to  a  new  corporation  and  takes  stock  of  the 
new  corporation  in  payment  therefor,  and  hence  if  the  new  corpora- 
tion fails  the  bank  is  not  liable  as  a  stockholder  on  a  statutory 
double  liability  attaching  to  such  stock.^  Where  a  holding  company 
increases  the  capital  stock  of  one  of  its  subsidiary  companies  and 
then  causes  it  to  j)urchase  the  common  stock  of  the  holding  company, 
thereby  creating  a  conflict  of  interest  between  the  preferred  stock- 
holders of  the  holding  company  and  the  subsidiary  company,  which 
by  the  plan  would  control  the  holding  company  itself,  minority  stock- 
holders may  enjoin  such  a  reorganization,  it  being  a  part  of  the  plan 
that  the  holding  company  shall  sell  its  various  stocks  to  such  sub- 
sidiary company.^ 

Under  the  English  statute  prohibiting  commissions  for  under- 
writing, a  plan  by  which  a  company  sells  its  property  to  an  indi- 
vidual and  he  agrees  to  organize  a  noAV  company  to  take  over  the 
property  and  pay  him  a  profit,  is  illegal.'* 

The  third  mode  of  reorganization,  that  of  foreclosure  and  sale,  is 
the  subject  of  the  remainder  of  this  chapter. 

§  885.  The  trustee  of  the  mortgage  deed  of  trust  may,  and  shoidd 
in  certain  cases,  purchase  the  property  at  foreclosure  sale  for  the 
benefit  of  all  the  bondholders — Bondholders  may  then  participate  in 
the  property— Trustee  is  disqualified  from  purchasing,  luhen? — It 
seems  that  a  trustee  has  implied  power  at  the  foreclosure  sale  to 
bid  for  the  property,  in  behalf  of  the  bondholders,  up  to  a  figure 
equal  to  the  principal  and  interest  due  upon  the  mortgage  debt.  A 
trustee  is  not  bound,  however,  to  purchase  at  the  sale  where  there 
is  no  request  from  the  bondholders ;  neither  is  the  trustee  called  upon 
to  aid  or  promote  any  plan  of  reorganization.'^      The  bondholders 

a   judicial    sale    of   the   assets   of   an  company  operated  by  the  reorganized 

insolvent    corporation    by    a   receiver  company,   and   the   court  so  ordered, 

cannot  be   impeached   in  a  collateral  Guaranty  Trust  Co.  v.  Chicago  Union 

action.     Anderson  v.  Chicago,  etc.  T,  Traction    Co.,     158    Fed.    Rep.     1015 

Co.,   101  Wis.   385    (1898).     See  also  (1908). 

§§869,  872,  supra.  2  First  National  Bank  r.  Converse, 

1  Merchants',    etc.    Co.    r.    Chicago  200  U.  S.  425   (1906). 

Rys.,  158  Fed.  Rep.  923   (1907),  rev'g  3  Robinson    v.    Holbrook,    148    Fed. 

Guaranty    T.    Co.    v.    Chicago    Union  Rep.  107  (1906). 

Traction     Co.,     158     Fed.     Rep.     913  -i  Booth  v.  New  Afrikander,  etc.  Co., 

(1907).      Thereupon   the    trustees    in  87  L.  T.  Rep.  509  (1902). 

their  foreclosure  suits  applied  for  de-  r.  Frismuth  r.  Farmers'  L.  &  T.  Co., 

crees  of  foreclosure  and  petitioned  the  95  Fed.  Rep.  5  (1899). 
court   in   the   meantime   to   have   the 
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may  authorize  tlie  trustee  to  bid  for  the  property  the  full  amount  of 
the  debt  and  interest  and  costs,  and  a  provision  in  the  mortgage  au- 
thorizing the  trustees  to  make  such  purchase  for  the  benefit  of  the 
bondholders  is  valid.^ 

The  court  in  its  decree  may  authorize  and  direct  the  trustee  to  bid 
for  the  property  at  the  sale  the  amount  of  principal  and  interest  due.^ 

Where  several  bondholders  agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  purchase  to  be  for  the  benefit  of  the 
bondholders,  and  the  price  to  be  the  expense  of  the  foreclosure,  and 
the  trustee  of  the  mortgage  makes  the  sale  on  that  understanding, 
the  trustee  may  compel  the  purchaser  to  take  a  deed  for  the  benefit 
of  all  the  bondholders.  The  court  stated  also  that  it  would  have  been 
a  breach  of  trust  for  the  trustee  to  have  made  such  a  sale  except  for 


1  Etna,  etc.  Co.  v.  Marting,  etc.  Co. 
127  Fed.  Rep.  32  (1904). 

2  Tbe  court  may  authorize  and  di- 
rect the  trustee  to  bid  the  amount  of 
principal  and  interest  due  to  him.  The 
reorganization  clause  in  tbe  mortgage 
was  construed  to  enable  the  majority 
of   bondholders,    in    case   the    trustee 


In  the  sale  cannot  be  affected  by  the 
neglect  of  some  of  the  other  bond- 
holders to  advance  their  share  of  the 
expenses,  or  by  their  withdrawal  from 
the  agreement.  Cushman  v.  Bonfield, 
139  111.  219  (1S91).  In  a  reorganiza- 
tion scheme,  a  bondholder  who  goes 
into    it    may    hold    the    trustees   per- 


purchased,   to  formulate  the  plan  of    sonally  responsible  for  his  agreed  in- 


reorganization  and  compel  the  minor- 
ity to  accept  it.  Sage  v.  Central  R. 
R.,  99  U.  S.  334  (1S78).  That  tbe 
court  may  authorize  the  trustee  to 
bid,  see  also  Rogers  v.  Wheeler,  43 
N.  Y.  598  (1871).  Where  the  trustee 
of  the  mortgage  buys  in  tbe  property 
as  trustee  for  the  bondholders,  a  bond- 


terest  in  the  new  company.  Riker  v. 
Alsop,  27  Fed.  Rep.  251  (1886);  rev'd 
on  the  ground  of  laches  in  Alsop  v. 
Riker,  155  U.  S.  448  (1894).  Cf.  Stan- 
ton V.  Missouri,  etc.  Ry.,  15  N.  Y.  Civ. 
Proc.  Rep.  296  (1888).  If  tbe  bond- 
holders do  not  respond  to  tbe  trustee's 
call  for  payments  on   the  mortgaged 


holder  who  assents  to  a  transfer  by    property  which  he  has  bought  in  for 


tbe  trustee  to  a  new  corporation  can 
not  afterwards  complain.  Butterfield 
V.  Cowing,  112  N.  Y.  486  (1889). 
Where  railroad  property  is,  by  agree- 
ment of  the  bondholders,  bought  in 
at  foreclosure  sale  for  a  small  sum  by 
a  trustee  for  their  benefit,  and  is 
afterwards  sold  by  tbe  trustee  to  a 


them,  be  should  apply  to  tbe  court 
for  a  resale.  Cushman  t\  Bonfield, 
139  111.  219  (1891).  In  Sanxey  v. 
Iowa  City  Glass  Co.,  63  Iowa,  707 
(1883),  a  bondholder  objected  to  a  pro- 
vision in  tbe  foreclosure  decree  allow- 
ing the  trustee  to  bid  in  the  property 
for  the  bondholder,  on  tbe  ground  that 


new  company  formed  by  him  and  one  he  was  a  guaranteed  bondholder,  and 
of  tbe  bondholders,  tbe  profits  of  tbe 
sale  going  to  such  bondholder,  another 
bondholder  who  has,  as  far  as  re- 
quested, advanced  his  share  of  tbe  ex- 
penses of  tbe  foreclosure  sale,  can 
compel  tbe  trustee  and  the  first- 
named  bondholder  to  account  to  him 
for  his  share  of  the  property.     The 

right  of  sucb  bondholder  to  bis  share    gage  to  bid  for  the  bondholders 
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tbe  court  sustained  him.  In  Duncan 
.V.  Mobile,  etc.  R.  R.,  3  Woods,  597 
(1879);  s.  c,  8  Fed,  Cas.  25,  Mr. 
Justice  Bradley  said:  "A  sale  for  tbe 
benefit  of  all  is  attended  with  tbe  dif- 
ficulty of  determining  who  shall  make 
the  bid.  The  court  has  sometimes  au- 
thorized   the    trustees    of    tbe    mort- 
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the  benefit  of  all  the  bondholders.*  Where  the  mortgage  authorized 
tho  trustee  to  bid  in  the  property  on  foreclosure  sale,  and  the  trustee 
does  so  for  the  benefit  of  the  bondholders,  and  then  transfers  the  prop- 
erty to  a  new  corporation  without  tho  consent  of  all  the  bondholders, 
a  bondholder  who  did  not  consent  may  file  a  bill  in  equity  to  compel 
the  trustee  to  account  and  pay  to  the  bondholder  his  share  of  tho 
proceeds  of  the  sale,  or  the  value  of  tho  property,  the  bondholder 
offering  to  pay  his  share  of  the  expenses.^  It  has  been  held  that  a 
trustee  is  disqualified  from  purchasing  the  mortgaged  property  at 
a  foreclosure  sale,  unless  the  decree  of  the  court  or  a  statute  pro- 
vides otherwise,  inasmuch  as  the  trustee  represents  the  company  as 
well  as  the  bondholders,  and  should  not  be  under  temptation  to  pur- 


this  case  it  is  obvious  that  one  class 
or  the  other  of  the  bondholders  would 
be  dissatisfied  with  any  selection  of 
trustees  which  the  court  might  make." 
In  Wetmore  v.  St.  Paul,  etc.  R.  R.,  3 
Fed.  Rep.  177  (1880),  it  appears  that 
the  trustees  were  authorized  by  the 
court  to  bid  if  the  property  was  likely 
to  be  sold  for  a  totally  inadequate 
price.  The  court  sustained  the  trus- 
tees in  not  buying,  the  selling  price 
being  $1,500,000  above  the  upset  price 
fixed  by  the  court. 

1  Sullivan  v.  Haskin,  70  Vt.  487 
(1898). 

2  A  delay  of  ten  years  is  not  neces- 
sarily a  bar,  there  having  been  no 
denial  or  repudiation  of  the  trust.  A 
specific  sum  need  not  be  tendered  in 
advance  on  account  of  the  expenses. 
Zebley  v.  Farmers'  L.  &  T.  Co.,  139  N. 
Y.  461  (1893).  It  is  the  right  of  the 
trustee  in  his  discretion,  upon  the 
foreclosure  sale  of  the  property,  to 
bid  up  to  the  par  value  of  the  debt 
which  he  represents,  where  the  mort- 
gage authorizes  him  to  do  so.  The 
fact  that  a  majority  of  the  bond- 
holders designate  a  lower  figure  does 
not  oblige  him  to  stop  at  that  figure. 
He  purchases  for  the  benefit  of  all. 
He  has  no  right  to  sell,  but  if  so  pro- 
vided in  the  mortgage  he  must  or- 
ganize a  new  corporation  and  convey 
to  it  for  the  sole  benefit  of  all  the  bond- 
elders.  A  majority  of  the  bondhold- 
ers cannot  compel  a  sale  to  another 


corporation  instead  of  the  reorganized 
corporation.  The  trustee  acting  in 
violation  of  his  duty  in  purchasing 
and  disposing  of  the  property  is  lia- 
ble to  a  dissenting  bondholder  for  the 
real  value  of  his  bonds.  James  v.  Cow- 
ing, 82  N.  Y.  449  (1880),  reversing  17 
Hun,  256  (1879).  Where  the  trustees 
of  the  mortgage  foreclose  and  buy  the 
property  for  the  bondholders,  and  the 
trustees  do  not  turn  over  to  the  new 
corporation  all  the  property  purchased 
by  them,  and  they  have  been  guilty  of 
malfeasance  in  other  respects,  a  bond- 
holder may  hold  them  liable  by  a  suit 
in  equity,  even  though  he  deposited 
his  bonds  and  took  stock  in  exchange 
therefor,  it  api>earing  that  he  did  not 
then  know  of  the  acts  complained  of. 
The  new  corixiration  is  not  a  neces- 
sary party  defendant  and  a  purchaser 
of  the  stock  in  the  new  corporation 
cannot  make  such  a  complaint,  but  the 
complaint  may  be  by  one  of  the  bond- 
holders, even  though  he  has  sold  his 
stock.  Dunning  v.  Bates,  186  Mass. 
123  (1904).  Where  the  trustee  at 
the  request  of  the  parties  secured  buys 
in  the  property  at  foreclosure  sale, 
such  trustee  cannot  be  held  liable  by 
any  one  of  such  parties  for  any  part 
of  the  purchase  price,  but  the  property 
itself  is  held  by  the  trustee  for  the 
benefit  of  the  parties  so  secured. 
Mareck  r.  Minneapolis  T.  Co.,  74 
Minn.  538   (1898). 
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chase  the  property  cheaply.^  Yet  the  court  will  not  be  anxious  to 
set  the  sale  aside  on  this  ground,  if  substantial  justice  was  done  to 
all  the  parties.2  The  attorney  of  the  company  may  purchase  for 
the  bondholders  at  the  sale.^  The  trustee  is  disqualified  from  pur- 
chasing for  himself.*  The  subject  of  who  may  purchase  at  the 
sale  is  considered  elsewhere  also.^ 

§  88  6.  The  bondholders  themselves,  or  a  part  of  them,  or  through 
a  committee  acting  for  them,  may  purchase  the  property  at  fore- 
closure sale  for  the  purpose  of  reorganizing— Such  a  purchase  is 
legal—Stockholders  may  be  allowed  to  participate.— The  law  favors 
such  purchasers,  inasmuch  as  they  furnish  a  bidder  at  the  sale,  and 
enable  the  court  to  realize  some  kind  of  price  for  the  property. 
Generally  a  scheme  of  reorganization  is  formulated  which  allows 
such  of  the  old  stockholders  and  bondholders  to  participate  as 
apply  to  come  in  within  a  specified  time.  The  object  in  allowing 
the  old  stockholdei-s  to  participate  is  to  get  an  assessment  in  cash 
from  them  and  to  discourage  defenses  in  the  suit  of  foreclosure. 
An  ordinary  foreclosure  of  a  mortgage  on  land  proceeds  quietly  to 
a  sale  of  the  property.     But  the  large  interests  involved  in  a  rail- 


1  The  trustee  who  sells  under  the 
power  of  sale  cannot  be  interested 
personally  in  the  purchase  of  the  prop- 
erty.    He  is  trustee  for  the  company 


2  A  sale  will  not  be  set  aside,  even 
for  illegality,  unless  the  disbursements 
made  by  a  new  company  for  improve- 
ments are  provided  for.    Washington, 


as  well  as  for  the  bondholders.    Wash-    etc.  R.  R.  v.  Alexandria,  etc.  R.  R.,  19 


ington,  etc.  R.  R.  v.  Alexandria,  etc 
R.  R.,  19  Gratt.  (Va.)  592   (1870).    A 


Graft.   (Va.)   592,  622   (1870).     If  the 
trustees    are    interested    in    the    re- 


trustee  may  purchase  at  a  sale  of  the  organization,  the  sale   is  voidable  at 

property  brought  about  by  other  par-  the  instance  of  the  company,  but  not 

ties.     Allen  v.  Gillette,  127  U.  S.  589  void,  and  laches  is  fatal  to  setting  it 

(1888)       Where   the    mortgagor    sur-  aside.     Kitchen  v.  St.  Louis,  etc.  Ry., 

renders  possession  to  the  trustee,  the  69  Mo.   224,   260    (1878).     In  Wiscon- 

trustee's  agent  in  possession  and  con-  sin  a  statute  allows  the  trustee  to  pur 


trol  is  disqualified  from  purchasing  at 
the  foreclosure  sale,  even  for  the  bond- 
holders. The  mortgagor  may  redeem. 
Racine,  etc.  R.  R.  v.  Farmers'  L.  &  T. 


chase.  Barnes  v.  Chicago,  etc.  R.  R., 
8  Biss.  514  (1879);  s.  c,  2  Fed.  Gas. 
862;  and  even  if  the  statute  did  not 
allow  it,  the  trustee  himself  could  not 


Co.,   49   111.   331    (1868).     Where  the  raise  the  objection.  Barnes  v.  Chicago, 

trustee,  after  taking  possession  of  the  etc.  R.  R.,  8  Biss.  514   (1879);  s.  c,  2 

railroad,  purchases  many  of  the  bonds  Fed.  Cas.  862;  aff'd,  122  U.  S.  1  (1887). 

and  makes  a  profit  thereby,  the  profit  In  James  v.  Railroad  Co.,  6  Wall.  752 


belongs  to  the  company  and  not  to 
him.  Ashuelot  R.  R.  v.  Elliott,  57  N. 
H.  397  (1874).  Concerning  the  power 
of  a  party  to  the  suit  to  purchase  at 
the  sale,  see  Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349  (1892).  Cf.  note 
2,  p.  2929,  sicpra. 


(1867),  the  trustee  purchased.  The 
sale  was  set  aside,  chiefly,  how- 
ever, on  account  of  other  frauds. 

3  Pacific  R.  R.  V.  Ke'tchum,  101  U. 
S.  289  (1879). 

4  See  §§  815,  850,  supra. 

5  See  §  886,  infra,  and  §  850,  supra. 
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road  foreclosure  lead  to  strenuous  opposition  tlicreto.  Accordingly 
it  is  found  to  bo  expedient,  during  or  previous  to  a  railroad  fore- 
closure suit,  for  the  parties  interested  in  the  property,  whether 
they  be  the  stockholders  or  bondholders  or  mere  outsiders,  to  formu- 
late and  propose  to  the  bondholders  and  stockliolders  a  plan  of 
reorganization  whereby,  after  a  foreclosure  sale,  the  purchaser  of 
the  property  will  allow  the  bondholders,  and  often  also  the  stock- 
holders, to  come  into  a  new  company  which  shall  own  the  property 
60  purchased.  It  has  been  found  necessary,  in  most  cases,  to  re- 
organize on  some  such  plan,  in  order  to  quiet  the  defenses  to  the 
foreclosure,  or  to  raise  the  funds  required  in  the  reorganization,  or 
to  obtain  a  charter  from  the  state  for  the  reorganized  enterprise, 
or  to  preserve  intact  the  system  of  railroads,  branches,  leases,  and 
connections  which  give  value  to  the  property  foreclosed.  This 
method  of  effecting  a  reorganization  is  legal  and  valid,  since  it  in- 
volves an  ordinary  foreclosure  of  a  mortgage  and  an  agreement  of 
interested  parties  to  purchase  at  the  foreclosure  sale.  The  fore- 
closure cuts  off  all  rights  of  the  old  corporation  and  creditors  and 
stockholders  to  the  property  foreclosed,  and  also  the  rights  of  the 
bondholders  whose  mortgage  is  foreclosed.-^  The  only  rights  which 
any  of  these  parties  have,  after  the  foreclosure,  are  the  right  to 
participate  in  the  assets,  or  such  rights  as  the  plan  or  contract  of 
reorganization  gives  them.  By  this  plan  generally  the  old  stock- 
holders are  allowed  to  come  into  the  new  corporation  upon  the 
payment  of  a  fixed  sum  for  each  share  of  stock  held  by  them.  The 
bondholders  are  generally  allowed  to  exchange  the  old  bonds  for 
new  ones  in  the  new  corporation  on  different  teiTQS  of  interest  and 
times  of  payment.     Plans  of  reorganization  such  as  this  are  legal 

1  In  Fosdick  v.  Schall,  99  U.  S.  235  stockholders,  second^mortgage  bond- 
(1878),  the  court  said:  "It  tarely  holders,  or  income  bondholders,  or 
happyens  that  a  foreclosure  is  carried  other  creditors.  Theoretically  this  has 
through  to  the  end  without  some  con-  always  been  possible  If  the  subordi- 
cessions  by  some  parties  from  their  nate  securitj^-holders  did  not  provide 
strict  legal  rights,  in  order  to  secure  for  the  prior  mortgage;  but  practical- 
advantages  that  could  not  otherwise  ly  the  holders  of  stock  and  inferior 
be  attained,  and  which  it  is  supposed  liens  have  usually  been  able  to  make 
will  operate  for  the  general  good  of  the  holders  of  prior  mortgages  sacri- 
all  who  are  interested.  This  results  fice  something;  sometimes  when  the 
almost  as  a  matter  of  necessity  from  stockholders  sacrificed  nothing  them- 
the  peculiar  circumstances  which  sur-  selves.  Moreover  the  bondholders  are 
round  such  litigation."  Occasionally  creditors  and  usually  have  no  desire 
the  holders  of  the  first-mortgage  bonds  to  own  and  manage  the  property 
have  distinguished  themselves  by  fore-  which  is  security  for  the  money  they 
closing  their  mortgage  and  actually  have  lent.  They  are  apt  to  be  widely 
buying  the  property  at  the  foreclosure  scattered  and  find  diflaculty  in  acting 
sale  without  asking  the  permission  of  together. 
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and  are  favored  by  the  courts,  inasmuch  as  a  better  price  is  obtained 
for  the  property  in  that  waj.^ 

1  "Without  sucti  previous  organiza-  303  (1887).  Gates  r.  Boston,  etc.  R. 
tions  and  arrangements  great  sacrifice  R.,  53  Conn.  333  (1885),  holds  that 
and  loss  must  attend  all  such  sales,  a  purchase  of  the  foreclosed  road  by  a 
They  are  therefore  to  be  promoted  portion  of  the  bondholders  and  a  re- 
rather  than  discouraged  by  unneces-  organization  by  them  is  legal.  A  bond- 
sary  and  improper  exposure  of  their  holder  who  had  no  notice  cannot  set 
membership."  Robinson  v.  Philadel-  the  transaction  aside.  A  bondholder 
phia,  etc.  R.  R.,  28  Fed.  Rep.  340  seeking  to  remedy  a  conspiracy  where- 
(1886) ;  Gates  v.  Boston,  etc.  R.  R.,  53  by  a  syndicate  of  the  bondholders  fore- 
Conn.  '333  (1885).  Reorganization  closed  and  bought  the  property  at  a 
agreements  are  legal.  Mackintosh  v.  small  valuation  cannot  claim  a  lien 
Flint,  etc.  R.  R.,  34  Fed.  Rep.  582  on  the  property.  His  remedy  is  a 
(1888) ;  Kurtz  v.  Phil.  &  Reading  R.  bill  to  set  aside  the  foreclosure.  Rich- 
R.,  187  Pa.  St.  59  (1898);  Farmers'  L.  ter  v.  Jerome,  123  U.  S.  233  (1887); 
&  T.  Co.  V.  Green  Bay,  etc.  R.  R.,  6  St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 
Fed.' Rep.  100  (1881);  Kropholler  v.  Co.,  116  111.  170  (1886),  holding  that 
St.    Paul,    etc.    Ry.,    1    McCrary,    299  where  the  foreclosure   or   dissolution 


(1880);    Munson  v.   Magee,   22   N.  Y 
App  Div.  333    (1897);  aff'd,  161  N.  Y. 


sale  was  irregular  and  void,  but  the 
reorganized    company    in   good    faith 


182.     An  action  by  a  stockholder  to  had  expended  large  sums  on  the  prop- 
set  aside  a  foreclosure  sale,  which  he  erty,  the  court  will  protect  the  latter 
alleges  was  collusive  and   fraudulent  as  far  as  possible.    Especially  so  after 
in  that  the  bondholders  and  part  of  seven  years  elapse.     Townsend  v.  St. 
the  stockholders  had  arranged  to  have  Louis,  etc.  Co.,  159   U.   S.  21    (1895). 
the  foreclosure  made  for  the  purpose  See  also  Shaw  v.  Railroad  Co.,  100  U. 
of  reorganization,   is  demurrable  un-  S.  605    (1879),  where  the  legality  of 
less  the  consenting  stockholders  and  the  ordinary  method  of  reorganization 
the    trustees    in    the    mortgages    are  was  fully  discussed  and  sustained,  and 
made    parties    defendant.      Ribon    v.  a  bill  of  certain  bondholders  attacking 
Railroad    Cos.,   16   Wall.   446    (1872).  it  was  dismissed;    Matthews  v.  Mur- 
See  also   Harpending   v.   Munson,   91  chison,    15    Fed.    Rep.    691     (1883); 
N.  Y.   650    (1883),  with  reference  to  s.  c,  17  Fed.  Rep.  760   (1883);   Bliss 
the  corporation  as  a  party  to  the  suit.  v.  Matteson,  45  N.  Y.  22  (1871),  hold- 
Courts  will  aid  a  reorganization  and  ing  that  a  special  agreement  with  an 
will  authorize  the  receiver  to  agree  to  influential  bondholder,  giving  him  an 
pay   two   and   a  half   per   cent,  com-  advantage    over   other    similar    bond- 
mission    to    parties    who    will    carry  holders,  is  void;   Child  v.  New  York, 
maturing  coupons,  the  commission  to  etc.  R.  R.,  129  Mass.  170  (1880),  where 
be  paid  only  in  case  the  reorganiza-  a  strict  foreclosure  and  reorganization 
tion  goes  through.     Piatt  x>.  Philadel-  was  provided  for  in  the  deed  of  trust, 
phia,    etc.    R.    R.,    65    Fed.    Rep.    872  A  combination   of  part  of  the  bond- 
(1894).     In  a  suit  by  a  receiver  and  holders  for  the  purpose  of  purchasing 
general  manager  of  a  railroad  against  the    property    at    foreclosure    sale    is 
the  purchasers  of  it  at  a  foreclosure  legal.     It   is  legal   for   a   party  who 
sale  to  allow  him  to  have  an  interest,  intended   to  bid   to   refrain   upon  an 
as  had  been   agreed  upon  before  the  agreement  that  he  will  be  allowed  to 
sale,  the  way  to  raise  the  question  of  participate  in  the  purchase  by  a  com- 
the  legality  of   the  agreement  is  by  peting  bidder.     On  a  resale  a  syndi- 
demurrer.    Farley  v.  Kittson,  120  U.  S.  cate  agreed  not  to  bid,  but  to  purchase 
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StockLolJcrs  arc  not  disbarred  from  purchasing  at  the  sale.  Fraud 
or  collusion  whereby  the  property  at  the  sale  brings  less  than  its 
real  value  will  of  course  render  the  sale  subject  to  attack.  But  tho 
fraud  must  be  clearly  proved.     A  purchaso  of  corporate  property 


from  the  purchaser  at  the  price  of  the 
first  sale.  Held,  that  the  defaulting 
first  purchaser  could  uot  attack  the  re- 
sale, although  such  resale  was  at  a 
lower  figure.  Bondholders  may  com- 
bine iQ  their  bid.  Terbell  r.  Lee,  40 
Fed.  Rep.  40  (1S89).  Where  the  trus- 
tee, under  the  power  to  sell,  sells  the 
proijerty  at  public  auction,  the  bond- 
helders  or  their  representative  may 
purchase.  Easton  i\  German-American 
Bank.  127  U.  S.  532  (1888).  If  an  ex- 
change of  old'  for  new  bonds  is  set 
aside  by  one  bondholder,  it  must  be  set 
aside  as  to  all.  Chicago,  etc.  Land  Co. 
r.  Peck,  112  111.  408  (1SS5).  On  a  reor- 
ganization it  is  legal  for  a  bank  own- 
ing some  of  the  bonds'  to  take  part  in 
such  reorganization  and  accept  stock 
in  the  new  company.  Deposit  Bank 
V.  Barrett,  13  S.  W.  Rep.  337  (Ky. 
1890).  A  national  bank  which  is  a 
creditor  of  an  insolvent  manufactur- 
ing company  has  no  power  to  join  in 
a  reorganization  plan  by  which  it 
turns  over  its  claim  to  a  new  corpora- 
tion and  takes  stock  of  the  new  cor- 
poration in  payment  therefor,  and 
hence  if  the  new  corporation  fails  the 
bank  is  not  liable  as  a  stockholder  on 
a  statutory  double  liability  attaching 
to  such  stock.  First  National  Bank  v. 
Converse,  200  U.  S.  425  (1906).  A 
purchase  of  a  railroad  by  a  reorgani- 
zation committee  of  the  first-mortgage 
bondholders  will  not  be  set  aside  at 
the  instance  of  its  second-mortgage 
bondholders,  although  the  trust  com- 
pany that  was  trustee  in,  the  first  was 
also  trustee  in  the  second  mortgage, 
where  no  actual  fraud  was  alleged,  no 
offer  made  to  redeem,  no  claim  made 
that  the  property  was  sold  at  a  sacri- 
fice, no  attempt  maxle  by  the  second- 
mortgage  bondholders  to  intervene  in 
the  suit,  no  defease  to  the  foreclosure 
Buit  appears  to  have  existed,  and  an 


agreement  of  the  purchaser  to  allow 
the  second-mortgage  bondholders  to 
participate  in  the  reorganization  waa 
without  consideration,  and  the  pur- 
chaser was  not  made  a  party  to  this 
suit.  Robinson  r.  Iron  Rj-.,  135  U.  S. 
522  (1890).  A  stockholder  cannot 
cause  a  foreclosure  sale  to  be  set 
aside  on  the  ground  that  the  pur- 
chaser made  the  purchase  for  the 
benefit  of  second-mortgage  bondhold- 
ers to  the  exclusion  of  subsequent 
creditors  and  stockholders,  there  be- 
ing no  proof  that  the  property  sold 
for  less  than  it  was  worth,  or  that 
there  would  be  any  surplus  for  the 
stockholders,  even  though  there  was 
proof  that  there  was  another  plan 
of  reorganization  which  would  have 
given  something  to  the  stockholders. 
Central  Trust  Co,  t'.  Peoria,  etc.  Ry., 
lis  Fed.  Rep.  30  (1902).  A  reor- 
ganization agreement  is  stated  and 
upheld  in  Carey  r.  Houston,  etc.  Ry., 
45  Fed.  Rep.  438  (1891).  A  receiver 
will  be  ordered  to  open  the  books  to  a 
stockholder,  even  though  the  stock- 
holder wishes  to  obtain  facts  to  in- 
duce other  stockholders  not  to  enter  a 
reorganization  which  has  been  agreed 
to  by  a  majority  of  the  stockholders. 
The  receiver  may  properly  refuse  such 
request  until  ordered  to  open  the 
books  by  the  court.  The  receiver, 
however,  should  remain  neutral  as 
between  the  opposing  parties.  Where, 
however,  the  stockholder  became  such 
six  months  after  the  appointment  of 
a  receiver,  his  application  to  examiuo 
the  books  will  l>e  denied.  Chable  r. 
Nicaragua  Canal  Const.  Co..  59  Fed. 
Rep.  84G  (1894).  A  reorganization 
agreement  by  bondholders  is  legal. 
Fidelity,  etc.  Co.  r.  Roanoke,  etc.  Ry.. 
98  Fed.  Rep.  475  (1899).  A  promise 
by  a  holder  of  receiver's  certlflcAtes 
that  he  will  carry  out  a  reorganlza, 
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by  a  majority  of  the  stockholders  at  a  foreclosure  sale,  if  made  in 
good  faith,  is  legal  and  valid.  It  is  not  constructive  fraud.  The 
minority  stockholders  may  object  to  it  only  when  it  is  actually 
fraudulent.^     There  may  be  a  valid  agreement  between  a  railroad 

tion  agreement  if  his  receiver's  cer-    though  given  am  opportunity  to  do  so, 
tificates  are  conceded  to   be  valid   is    cannot  afterwards  complain  that  the 
binding  upon  him,  even  if  such  prom-    property  was  sold  to  the  reorganiza- 
ise  is  not  reduced  to  writing,  the  cer-    tion  committee  at  an  inadequate  price, 
tificates  having  been   duly  validated,    the  price  being  the  upset  price  fixed 
Cox  V.  Stokes,  156  N.  Y.  491   (1898).    by  the  decree.    McEwen  v.  Harriman, 
Where  the  bondholders  purchased  the    etc.  Co.,  138  Fed.  Rep.  797  (1905). 
property  at  foreclosure  sale,  and  after-        i  Even  though  one  railroad  company 
wards    the    decree    of    foreclosure    is    owns   the   majority   of   the    stock   of 
reversed  on  appeal  and  then  a  second    another    railroad   company    and    pur- 
foreclosure  sale  takes  place  and  the    chases  the  property  of  the  latter  at  a 
bondholders   purchase  again  and  the    foreclosure  sale  thereof,  yet,  if  there 
deficiency    judgment    is    entered,    the    was    no    actual    fraud,    the    minority 
profits    realized    by    the    bondholders    stockholders  of  the  insolvent  company 
between  the  time  of  the  first  sale  and    cannot    'complain,     especially     where 
a  second  sale  will  be  applied  on  the    they  waited  seventeen  months  and  al- 
deficiency  judgment,  the  bondholders    lowed  large  expenditures  to  be  made 
having    had    possession    during    the    in  reliance  on  the  sale.     Rothchild  v. 
whole  time.   Huguley  Mfg.  Co.  r.  Gale-    Memphis,  etc.  R.  R.,  113  Fed.  Rep.  476 
ton    Cotton   Mills,   94    Fed.   Rep.   2G9     (1902).     Acts   of   the   president    and 
(1899).    Where  a  corporation  owns  all    trustees  of  a  corporation  in  promoting 
of  its  bonds,  excepting  a  few  held  by    a   plan   of   reorganization  whereby   a 
one  bolder,  such  bonds  being  secured    hostile   foreclosure,   which   would   ex- 
by  a  pledge  of  securities,  and  requests    tinguish  the  interest  of  all  stockhold- 
the     trustee    holding    the    securities    ers,  is  prevented,  and  a  friendly  fore- 
to   sell   the  same,   which  the  trustee    closure   substituted,   which    preserves 
does  at  an  insufficient  price,  the  cor-    to  the  subscribing  stockholder  an  in- 
poration   itself  being  the  buyer,   and    terest   in   the   property,  are  not  con- 
the  single  outside  holder  of  bonds  not    structively  fraudulent,   and   give  rise 
being  notified  in  time  to  protect  his    to  no  constructive  trust  in  favor  of  the 
interests,    he   may    either    follow    his    old   organization,    when    there    is   no 
securities    or    may   hold    the    trustee    actual  fraudulent  intent,  and  all  par- 
liable.     And  even  though  he  accepted    ties  interested  are  consulted,  and  all 
a  small  sum  in  settlement  from  the    treasonable  notice  given  to  the  widely- 
trustee,    yet,    if   that   settlement   was    scattered    stockholders;     and    this    is 
caused'  by   misrepresentations    as   to    true,  although  a  large  personal  profit, 
the  value  of  the  securities,  he  is  not    in  the  shape  of  a  contingent  fee,  ac- 
bound  by  them.    Other  holders  of  the    crues  to  the  president  of  the  corpora- 
bonds  who  have  turned  them  in  tc  the    tion,  who  is  the  principal  promoter  of 
corporation  on  an  agreement  to  take    the  plan  of  reorganization.     Symmes 
an  exchange  of  new  bonds  secured  by    v.  Union  Trust  Co.,  60  Fed.  Rep.  830 
the  same  securities  will   also  be   al-     (1894).  See  Carter  r.  Ford  Plate  Glass 
lowed  to  participate  the  same  as  the    Co.,   85   Ind.   180    (1882),   where  the 
bondholder  who  did  not  turn   in  his    offer  was  made  to  all  the  stockholders 
bonds.    Anthony  r.  Campbell,  112  Fed.    to    come   into    the   reorganization    on 
Rep.  212  (1901).    A  creditor  who  does    equal  terms.    And  see  §  662,  supra.   A 
not  take  part  in  a  ireorganization,  al-    person   may  purchase   at  foreclosure 
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corporation,  the  mortgagees  in  trust  of  its  road,  and  the  bondholders, 
that  after  a  sale  under  the  mortgage  the  company  should  be  so  reor- 
ganized that  the  stockholders  and  unsecured  creditors  of  the  old  com- 
pany shall  become  stockholders  in  the  new  company.^  But  in  a  cele- 
brated case,  decided  in  1868,  a  reorganization  scheme,  whereby  the 
prt)perty  was  sold  under  foreclosure  to  a  new  comj)any,  the  bond- 
holders and  stockholders  taking  bonds  in  certain  proportions,  was 
held  to  bo  fraudulent  as  to  other  creditors,  to  the  extent  of  the 
bonds  delivered  to  stockholders.^     And   the  supreme  court  of  the 


even,  though  he  represents  the  stock- 
holders,  and   even   though  the  inten- 
tion, may  be  to  organize  a  new  com- 
pany to  continue  an  illegal  combina- 
tion in  trade.     Olmstead  v.  Distilling, 
etc.    Co.,    73    Fed.    Rep.    44     (1S95). 
Where   the   purchaser   at   foreclosure 
Bale  purchases  for  the  benefit  of  stock- 
holders who  advance  the  money  for 
that  purpose,  a  subsequent  sale  of  his 
stock  by  one  of  the  stockholders  who 
advanced  the  money  carries  his  inter- 
est   in    the    property    so    purchased. 
Riordan  v.  Schlicher,  41   S.  Rep.  842 
(Ala.  1906).    "Where  stockholders  pur- 
chase at  foreclosure  sale  and  convey 
the  title  to  one  of  their  number  and 
subsequently  consent  to  a  decree  vest- 
ing complete  title  in  him,  and  he  be- 
comes bankrupt,  his  creditors  are  en- 
titled  to   the   property,   even   though 
from  time  to  time  he  had  distributed 
among  the  stockholders  the  proceeds 
of  sales  of  parcels  of  the  property  sold 
by  him.     In  re  Coffin,  146  Fed.  Rep. 
181     (1906).     Where   the   foreclosure 
sale  is  conducted  as  secretly  as  pos- 
sible and  advertised  as  quietly  as  pos- 
sible in  accordance  with  an  agreement 
between  the  receiver  and  the  trustee 
of  the  mortgage  and  third  persons,  for 
the   purpose    of  enabling   such    third 
persons  to  buy  the  property  at  a  low 
figure,  the  sale  will   be  set  aside  in 
a  suit  brought  by   a  bondholder   for 
that   purpose.     Atkins  v.  Judson,   33 
N.  Y.  App.  Div.  42    (1898).     See  also 
§  848,  supra.    The  motive  of  the  trus- 
tee in  foreclosing  is  immaterial,  even 
though    such   motive   is   to  close   out 
the  minority  stockholders.    Guardian. 


etc.  Co.  V.  White  Cliffs,  etc.  Co.,  109 
Fed.  Rep.  523  (1901).  Where  a  ma- 
jority stockholder  buys  the  proi>erty 
at  foreclosure  sale  and  sells  it  to  a 
new  company  for  stock  and  bonds,  a 
minority  stockholder  has  a  right  to 
his  proportion  of  the  new  stock,  sub- 
ject to  a  lien  of  the  majority  stock- 
holder for  claims  owned  by  him 
against  the  old  company  which  have 
not  been  paid  by  bonds  of  the  new 
company,  no  actual  fraud  being  in- 
volved. Cutting  V.  Baltimore,  etc.  R. 
R.,  35  N.  Y.  Misc.  Rep.  616  (1901). 
The  minority  stockholders  appealed 
from  this  decision,  but  the  judgment 
v,as  affirmed  in  65  N.  Y.  App.  Div.  414 
(1901);  api>eal  dismissed,  177  N.  Y. 
552. 

1  Smith  V.  Chicago,  etc.  Ry.,  18  Wis. 
17  (1864).  Where  the  reorganization 
agreement  allows  all  unsecured  credit- 
ors to  come  in  and  participate  in 
the  purchase  and  reorganization,  the 
scheme  is  legal,  even  though  stock- 
holders in  the  old  corporation  were  to 
get  stock  in  the  new  without  paying 
anything  therefor.  Hancock  r.  Toledo, 
etc.  R.  R.,  9  Fed.  Rep.  738  (1882). 

2  Railroad  Co.  r.  Howard.  7  Wall. 
392  (1868).  Where  the  officers  of  a 
corporation  fraudulently  cause  mort- 
gages on  its  property  to  be  foreclosed 
and  they  buy  it  in  and  form  a  new 
coriK>Tation  to  take  over  the  assets, 
all  for  the  purpose  of  eliminating  pre- 
ferred stockholders  and  certain  cred- 
itors in  the  old  corporation,  a  pre- 
ferred stockholder  may  hold  the  new 
corporation  liable  for  the  value  of  an 
equal    amount  of   preferred    stock   In 
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United  States,  again  and  in  a  still  more  celebrated  case,  held  in 
1899  that  a  foreclosure  which  is  brought  about  by  the  stockholders 
for  the  purpose  of  buying  in  the  property  and  reorganizing  the  prop- 
erty so  as  to  protect  the  mortgage  bondholders  and  also  the  stock- 
holders, and  at  the  same  time  to  cut  off  the  claims  of  unsecured 
creditors,  and  particularly  to  cut  off  a  guaranty  on  tlie  bonds  of 
another  corporation,  is  illegal,  and  if  such  facts  are  proved  the  fore- 
closure sale  will  be  set  aside.^ 

This  rule,  however,  does  not  militate  against  the  ordinary  reor- 
ganizations in  which  the  stockholders  are  allowed  to  participate.     A 


the  new  corporation,  including  divi- 
dends already  paid.  Sparrow  v.  Be- 
ment  &  Sons,  142  Mich.  441  (1905). 
'Even  though  a  foreclosure  was  in  the 
federal  court,  yet  an  unsecured  cred- 
itor of  the  foreclosed  corporation  may 
bring  suit  in  the  state  court  against 
the  new  corporation,  to  hold  it  liable 
for  the  debt  on  the  theory  that  the 


of  unsecured  creditors.  And  any  ar- 
rangement of  the  parties  by  which  the 
subordinate  rights  and  interests  of  the 
stockholders  are  attempted  to  be  se- 
cured at  the  expense  of  the  prior 
rights  of  either  class  of  creditors 
comes  within  judicial  denunciation." 

On  a  subsequent  trial  of  this  case 
the  lower  court  on  further  proof  de- 


reorganization  was  fraudulent  in  that    cided  that  the  reorganization  was  not 


it  protected  the  stockholders  of  the  old 
corporation  at  the  expense  of  the  un- 
secured creditors  of  the  old  corpora- 
tion. Guardian  Trust  Co.  r.  Kansas 
City,  etc.  Ry.,  146  Fed.  Rep.  337 
(1906). 

1  Louisville,  etc.  Ry.  v.  Louisville 
Trust  Co.,  174  U.  S.  674  (1899),  the 
court  saying  (p.  683),  "no  such  pro- 
ceedings can  be  rightfully  carried  to 
consummation    which    recognize    and 


fraudulent,  the  decision  of  the  court 
being  succinctly  set  forth  in  the  sylla- 
bus, as  follows:  "A  plan  of  reorgan- 
ization made  by  railroad  bondholders 
for  the  purpose  of  purchasing  the 
property  at  foreclosure  sale,  and  by 
which  the  stockholders  in  the  old  com- 
pany are  permitted  to  convert  their 
stock  into  stock  in  the  new  company 
on  payment  of  a  stipulated  difference, 
is  not  for  that  reason  fraudulent  and 


preserve  an  interest  in  the  stockhold-    void  as  to  general  creditors  of  the  old 


ers  without  also  recognizing  and  pre- 
serving the  interests,  not  merely  of 
the  mortgagee,  but  of  every  creditor 
of  the  corporation.  In  other  v^^ords,  if 
the  bondholder  wishes  to  foreclose  and 
exclude  inferior  lienholders  or  gen- 
eral unsecured  creditors  and  stock- 
holders he  may  do  so,  but  a  foreclos- 
ure which  attempts  to  preserve  any 
interest  or  right  of  the  mortgagor  in 
the  property  after  the  sale  must  neces- 
sarily secure  and  preserve  the  prior 
rights  of  general  creditors  thereof. 
This  is  based  upon  the  familiar  rule 
that  the  stockholders'  interest  in  the 
property  is  subordinate  to  the  rights 
of  creditors;  first  of  secured  and  then 


company,  where  it  does  not  appear 
that  any  of  the  stockholders,  as  such, 
were  parties  to  the  plan;  that  it 
caused  or  in  any  manner  affected  the 
foreclosure  proceedings,  or  deprived 
the  general  creditors  of  any  rights, 
so  that  whatever  rights,  if  any,  are 
secured  to  the  stockholders  are  at  the 
expense  of  the  bondholders,  and  not 
of  the  unsecured  creditors."  The  court 
also  held  that  there  was  no  proof  that 
the  new  stock  going  to  the  old  stock- 
holders was  of  any  greater  value  than 
the  cash  paid  for  it  by  the  old  stock- 
holders. Farmers',  etc.  Co.  v.  Louis- 
ville, etc.  Ry.,  103  Fed.  Rep.  110 
(1900). 
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creditor  does  nut  make  out  a  case  hy  incrL'ly  proving  that  fact,  lie 
must  also  prove  that  there  was  actual  fraud  and  that  the  value  of 
the  property  was  greater  than  the  mortgage  deht.  The  court  closely 
scrutinizes  any  plan  by  which  the  stockholders  are  given  any  advan- 
tage, but  the  court  does  not  presume  fraud. ^ 


1  Wenger  v.  Chicago,  etc.  R.  R.,  114 
Fed.  Rep.  34  (1902),  holding  also  that 
in  a  suit  brought  by  a  general  cred- 
itor against  the  reorganized  company, 
to  enforce  his  claim  against  the  prop- 
erty, he  must  join  the   trustee  of  a 
mortgage  executed  by  the  reorganized 
company,  and  also  a  corporation  that 
owns  all  the  stock  of  the  new  com- 
pany, or  else  show  that  they  cannot 
be  made  defendants.    In  Stewart,  etc. 
Co.'s  Appeal,   72   Pa.    St.   291    (1872), 
where   stoclvholders,    by    arrangement 
made  after  the  foreclosure  sale,  were 
allowed    to   come   in   without   paying 
anything,  the  court  held  that  creditors 
could    not    complain,     distinguishing 
Railroad  Co.  r.   Howard,  7  Wall.  392 
(1868),  on  the  ground  that  in  the  lat- 
ter case  sixteen  per  cent,  of  the  pro- 
ceeds of  the  sale   belonged  either  to 
the  stockholders  or  the  creditors,  and 
that  the  latter  w^ere  of  course  entitled 
to  such  fund.     In  the  case  of  Central 
Georgia  Ry.  v.  Paul,  93  Fed.  Rep.  878 
(1899),   a  general  creditor  of  an   in- 
solvent railroad  which  had  been  fore- 
closed was  held  to  have  a  valid  claim 
against  the  reorganized   company,    it 
being  shown  that  the  stockholders  of 
the  old  company  received  in  exchange 
for  their  stock  the  stock  of  the  new 
company.    The  general  creditor  in  this 
case  was  the   unregistered  holder  of 
the   stock  of  another  company,   divi- 
dends upon  which  had  been  guaran- 
teed  by   the   insolvent   company   and 
had  not  been  paid.    It  also  appears  in 
this  case  that  a  portion  of  the  prop- 
erty of  the  insolvent  corporation  w^aa 
not  covered  by  the  mortgage,  but  was 
included    in    the    property    that    was 
turned   over  to  the  reorganized  com- 
pany.     In  this  same  litigation  another 
stockholder,  who  had  already  become 


a  party  to  a  reorganization  and  had  de- 
posited his  stock  thereunder,  was  held 
to  have  waived  his  right  to  accrued 
and  unpaid  back  dividends  on  the 
stock  so  turned  in  by  him.  Farmers' 
L.  &  T.  Co.  V.  Central,  etc.  Ry.,  120 
Fed.  Rep.  1006  (1903),  the  court  say- 
ing: "He  therefore  became  a  party 
to  the  reorganization  plan,  by  means 
of  which  his  equity  against  the  assets 
of  the  old  company  became  merged 
into  the  assets  of  the  new  company. 
The  intervener  here  cannot  be  per- 
mitted to  blow  hot  and  cold,  and,  hav- 
ing entered  into  the  reorganization, 
he  must  be  held  to  be  bound  by  his 
action." 

A  reorganization  agreement  where- 
by the  bondholders  are  to  receive  new 
bonds  and  the  stockholders  new  stock, 
to  the  exclusion  of  general  creditors 
of  the  old  corporation,  is  illegal  and 
may  be  set  aside  at  the  instance  of 
creditors  of  the  old  corporation,  it  be- 
ing shown  that  the  principal  owners 
of  the  bonds  were  also  the  principal 
owners  of  the  stock,  and  hence  that 
in  the  foreclosure  the  rights  of  cred- 
itors were  not  protected  and  that  the 
stockholders  paid  nothing  for  the  new 
stock.  The  court  held  that  the  cred- 
itor had  an  equitable  lien  on  the  prop- 
erty subject  only  to  the  new  mortgage. 
St.  Louis  T.  Co.  r.  Des  Moines,  etc. 
Ry.,  101  Fed.  Rep.  632  (1900).  Where 
the  directors  are  interested  in  a  re- 
organized company  to  which  the  prop- 
erty of  an  insolvent  corix>nition  is 
sold  after  a  foreclosure  sale,  a  cred- 
itor of  the  old  corporation  may.  by 
showing  that  the  property  was  worth 
more  than  the  mortgages  ui>on  it.  sub- 
ject the  excess  of  value  to  his  claim. 
Goddard  v.  Fishel.  etc.  Co..  9  Colo. 
App.    300    (1897).      See    §072,   supra. 
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Again,  a  reorganization  is  not  fraudulent,  although  stockholders 
in  the  old  corporation  are  given  stock  in  the  new  corporation,  where 
they  pay  for  such  stock  a  price  which  is  greater  than  the  market 
value  of  the  stock.  Such  reorganization  is  legal,  although  the  gen- 
eral creditors  are  not  given  an  opportunity  to  come  in.^ 

The  rule,  however,  is  different  where  the  purchaser  at  the  fore- 
closure sale  was  a  director  of  the  old  corporation.  Such  a  purchase 
is  fraudulent  and  voidable  as  a  matter  of  law,  even  though  made 
in  good  faith  and  a  full  price  paid  for  the  property.^  It  is  fraudu- 
lent for  the  trustee  to  enter  into  an  agreement  with  a  part  only 
of  the  bondholders  to  get  control  of  the  property  to  the  injury  of 
the  other  bondholders.^  The  fact  that  the  foreclosure  is  begun  by 
the  trustee  at  the  instance  of  a  reorganization  committee  represent- 
ing bondholders  and  stockholders  is  not  proof  of  fraud.^  It  has 
been  held  that  where  a  part  of  the  bondholders  have  formulated  a 
plan  for  purchasing  and  reorganizing  the  company,  the  other  bond- 
holders may  apply  to  the  court  to  be  allowed  to  participate  in  such 
plan,  and  the  court  will  grant  the  application  if  it  is  made  before 
the  sale  takes  place.^     A  bondholder  who  buys  prior  liens  on  the 


1  Paton  V.  Northern  Pac.  R.  R.,  85 
Fed.  Rep.  838  (1896),  distinguishing 
Railroad  Co.  v.  Howard,  7  Wall.  392 
(1868),  and  holding  also  that  the 
court  has  no  power  to  change  the  con- 
tract so  as  to  allow  general  creditors 
to  come  in,  and  especially  so  where 
the  general  creditors  did  not  agree  to 
be  bound  by  such  change.  Even 
though  the  reorganized  company  sells 
its  common  stock  to  the  old  stock- 
holders at  ten  cents  on  the  dollar,  this 
sum  so  realized  does  not  belong  to  a 
creditor  of  the  old  corporation,  the 
property  of  which  has  been  foreclosed, 
there  being  no  proof  that  the  new 
stock  is  worth  more  than  that.  Fer- 
guson V.  Ann  Arbor  R.  R.,  17  N.  Y. 
App.  Div.  336   (1897). 

2  See  §  653,  supra.  A  sale  of  the 
assets  of  a  bank  at  public  auction 
with  the  consent  of  the  stockholders 
will  not  be  set  aside  when  the  price 
was  a  fair  one  and  there  was  no 
fraud,  even  though  the  liquidators 
were  directors  in  the  company  that 
purchased.  In  re  Liquidation,  etc.,  43 
S.  Rep.  270  (La.  1907). 

3  A  sale  may  be  set  aside  where  the 


trustee  of  the  mortgage  entered  into  a 
combination  with  part  of  the  bond- 
holders to  purchase  at  the  sale  at  a 
small  price  and  reorganize  at  a  sacri- 
fice to  minority  bondholders.  Sahlgard 
V.  Kennedy,  2  Fed.  Rep.  295  (1880). 
See  also  §  816,  supra. 

4  Land  Title,  etc.  Co.  v.  Asphalt  Co., 
127  Fed.  Rep.  1  (1903).  A  bondholder 
will  not  be  allowed  to  intervene  in 
order  to  litigate  questions  with  a  reor- 
ganization committee,  the  committee 
not  being  parties  to  the  suit.  Land, 
etc.  Co.  V.  Asphalt  Co.,  121  Fed.  Rep. 
587  (1902). 

5  In  Duncan  v.  Mobile,  etc.  R.  R.,  3 
Woods,  597  (1879);  s.  c,  8  Fed.  Cas. 
25,  the  minority  bondholders,  prior  to 
the  sale,  applied  to  the  court  to  order 
the  majority  bondholders,  who  in- 
tended to  purchase  the  property  at  the 
sale,  to  let  the  minority  participate  if 
the  latter  applied  to  do  so  before  the 
sale.  The  court  so  ordered.  Where 
the  corporation  is  insolvent,  and  a 
stockholder  and  bondholder  places  his 
bonds  in  the  hands  of  the  others  to 
use  in  keeping  the  corporation  ailoat, 
and  the  latter  allow  a  foreclosure  to 
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property  docs  so  for  the  benefit  of  other  bondholders,  who,  within  a 
reasonable  time  after  they  know  of  such  purchase,  offer  to  contrib- 
ute such  part  of  the  sum  paid  by  him  as  the  par  value  of  the 
bonds  held  by  the  contributing  bondholder  bears  towards  all  tho 
bonds.^ 

Parties  who  object  to  such  a  purchase  on  the  ground  that  it  is 
unfair,  illegal,  or  fraudulent  must  apply  for  relief  j)romptly,  or 
their  objections  will  be  overruled.-     Thus  a  bondholder  cannot  sus- 

take  place  and  bid  the  property  in  of  interest."  Carey  v.  Houston,  etc. 
at  a  fair  valuation,  the  former  may  Ry.,  52  Fed.  Rep.  671  (1892).  la 
have  an  accounting  for  his  bonds,  but  Ashhurst's  Appeal,  60  Pa.  St.  290 
he  cannot  necessarily  participate  in  (1869),  there  had  been  various  at- 
the  reorganization,  the  chief  object  of  tempts  to  keep  the  corporation  going 
his  parting  with  his  bonds  being  to  and  to  avoid  a  foreclosure.  Foreclos- 
avoid  personal  liability  on  debts  he  ure  took  place,  however,  and  directors 
had  guaranteed  for  the  company,  participated  in  the  purchase.  The 
Huston's  Appeal,  127  Pa.  St.  620  court  refused  to  set  the  sale  aside, 
(1889).  As  an  instance  of  a  reor-  more  than  six  years  having  elapsed 
ganization  where  the  decree  of  fore-  before  complaint  was  made.  See  also 
closure  provides  for  allowing  the  old  Foster  v.  Mansfield,  etc.  R.  R.,  146  U. 
stockholders,  etc.,  to  come  in,  see  Wood  S.  88  (1892).  The  failure  of  the 
t'.  Dubuque,  etc.  R.  R.,  28  Fed.  Rep.  directors  of  a  corporation  to  levy  an 
910  (1886).  Under  the  Kentucky  assessment  on  the  stock  for  the  pur- 
statutes  all  bondholders  must  be  al-  pose  of  paying  a  mortgage,  and  there- 
lowed  to  particpiate  in  a  pool  of  the  by  preventing  a  foreclosure  and  reor- 
bondholders  to  buy  the  property  at  ganization,  and  a  consequent  extin- 
foreclosure  sale.  Reed  v.  Schmidt,  72  guishment  of  the  interest  of  the  non- 
S.  W.  Rep.  367   (Ky.  1903).  assenting    stockholders,    is    not    such 

1  Booker  v.  Crocker,  132  Fed.  Rep.  7  neglect  of  duty  as  will  enable  dis- 
(1904).  senting  stockholders  to  overturn  the 

2  Bondholders  who  do  not  come  into  reorganization  after  it  is  accom- 
the  reorganization,  nor  bid  at  the  sale,  plished;  it  appearing  that  the  shares, 
nor  become  parties  to  the  suit,  can-  on  their  face,  purport  to  be  unassess- 
not,  long  after  the  reorganization  is  able,  that  the  directors  are  advised  by- 
completed  and  new  bonds  issued,  cause  competent  attorneys  that  an  assess- 
the  sale  to  be  set  aside  for  fraud  in  ment  would  be  of  doubtful  legality, 
the  reorganization.  Wetmore  v.  St.  and  that,  if  made,  it  would  work 
Paul,  etc.  R.  R.,  3  Fed.  Rep.  177  injustice  to  many  stockholders  who 
(1880).  A  reorganization  agreement  have  previously  paid  in  money  under 
cannot  be  successful'y  attacked  by  a  different  plan.  Symmes  r.  Union 
stockholders  two  years  after  it  was  Trust  Co.,  60  Fed.  Rep.  830  (1894).  A 
made,  especially  where  the  stockhold-  person  injured  by  a  railroad  and 
ers  do  not  offer  to  pay  the  debt  due,  claiming  damages  cannot  attack  a  re- 
nor  the  expenses  of  foreclosure,  and  organization  on  the  ground  that  the 
where  "the  relief  they  ask  under  their  stockholders  in  the  old  corporation  re- 
bill,  if  granted,  would  not  only  be  ceived  stock  and  bonds  of  the  new  cor- 
valueless  to  them  and  other  stock-  poration,  where  he  does  not  attack  the 
holders,  but  would  saddle  the  company  legality  of  such  issue  until  after  the 
with  a  vast  debt  of  nearly  $25,000,000,  bonds  and  stock  have  been  delivered, 
wholly  due,  and  bearing  a  high  rate  .Moreover,  in  such  a  suit  it  is  neces- 
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tain  a  bill  filed  to  set  aside  a  foreclosure  and  reorganization  on  the 
ffronnd  that  the  trustee  was  in  collusion  with  the  bondholders'  reor- 
ganization  committee,  where  such  bondholders  knew  of  the  facts 
during  the  progress  of  the  foreclosure  and  made  no  complaint.^ 
They  must  also  show  that  some  advantage  will  result  from  setting 
aside  the  reorganization.-  Stockholders  complaining  of  a  reorgani- 
zation must  olfer  to  pay  their  share  of  what  may  be  found  due  if 
the  transaction  is  set  aside.^  And  stockholders  who  participate  in 
an  alleged  fraudulent  reorganization  cannot  complain.^  In  one  case 
the  court  refused  to  interfere,  where  the  complaining  stockholder 
owned  only  ten  shares  and  the  purchasers  of  the  property  oifered 
to  pay  him  his  full  proportionate  part  of  the  actual  value  of  the 
property.^ 

§  887.  The  court  may  allow  the  purchasing  bondholders  to  turn 
in  their  bonds  at  a  proper  valuation  in  payment — Bondholders  not 
participating  must  be  paid  in  cash. — This  is  substantially  the  same 
thing  as  requiring  the  purchasers  at  the  sale  to  pay  the  price  in 


sary  to  join  the  stockholders  who  have 
received  such  bonds  and  stock.  Wen- 
ger  V.  Chicago,  etc.  R.  R.,  105  Fed. 
Rep.  796  (1900).  See  also  many  cases 
in  §  848,  supra.  A  bondholder  who 
did  not  participate  in  a  reorganiza- 
tion cannot  complain  thereof  on  the 
ground  of  fraud  where  the  statute  of 
limitations  relative  to  fraud  is  a  bar. 
Griffith  V.  Seattle,  etc.  Ry.,  36  Wash. 
627  (1905).  A  bondholder  who  does 
not  come  into  a  reorganization  agree- 
ment cannot,  four  years  after  the  op- 
portunity was  offered  to  him  to  come 
in,  attack  the  purchase  of  the  property 
at  foreclosure  sale  by  the  reorganiza- 
tion committee  in  behalf  of  the  bond- 
holders only  who  became  parties 
thereto.  Moss  v.  Geddes,  28  N.  Y. 
Misc.  Rep.  291    (1899). 

1  Cutter  V.  Iowa,  etc.  Co.,  96  Fed. 
Rep.  777  (1899). 

2  See  §848  (fc),  supra,  and  the  pre- 
ceding note. 

3  Symmes  u.  Union  Trust  Go.,  60 
Fed.  Rep.  830  (1894). 

4  Symmes  v.  Union  Trust  Co.,  60 
Fed.  Rep.  830  (1894),  and  ch.  XLIV, 
supra.  A  bondholder  who  takes  part 
in  the  reorganization  waives  his  ob- 


jections to  the  sale.  Crawshay  v. 
Soutter,  6  Wall.  739  (1867).  A  per- 
son who  takes  part  in  a  reorganiza- 
tion by  which  stock  is  issued  to  old 
stockholders  who  pay  seventy-five 
cents  on  a  dollar  therefor,  cannot 
afterwards  claim  that  the  reorganiza- 
tion was  illegal.  State  v.  Germania 
Bank,  90  Minn.  150  (1903). 

5  In  the  case  of  Drake  v.  New  York, 
etc.  Co.,  36  App.  Div.  275  (1898), 
where  the  owner  of  ten  out  of  two 
thousand  shares  of  stock  attacked  a 
foreclosure  decree  on  the  ground  of 
fraud,  the  court  refused  to  grant  re- 
lief, the  purchaser  at  the  foreclosure 
sale  being  willing  to  pay  to  such 
stockholder  his  proportion  of  the 
actual  value  of  the  property,  irrespect- 
ive of  the  price  realized  at  the  fore- 
closure sale.  The  court  said  that  the 
expense  of  further  litigation  would  be 
many  times  the  actual  value  of  the 
plaintiff's  interest,  and  that  while  the 
plaintiff  in  a  court  of  law  would  be 
entitled  to  the  full  measure  of  his 
legal  rights,  yet  in  a  court  of  equity 
a  different  rule  prevails  and  he  may 
be  compelled  to  take  his  actual  in- 
terest. 
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cash,  and  then  distributing  to  the  purchasers  the  proportionate  part 
of  the  cash  that  goes  to  pay  their  huklings  of  bonds.  The  court 
will  not  require  this  useless  form  to  be  gone  through  with,  especially 
as  the  tying  up  of  a  large  amount  of  money,  even  for  a  short  time, 
is  a  serious  thing  and  woukl  embarrass  and  prevent  many  reorgani- 
zations and  thus  prevent  the  property  being  sokl  at  a  fair  price.^ 
Allowing  the  i)urchaser  to  turn  in  bonds  in  payment  is  merely  a 
convenience.  In  law  he  is  considered  as  having  paid  cash  and 
drawn  out  his  part  thereof  by  means  of  his  bonds.^  Bonds  may  be 
received  in  payment,  only  to  the  amoimt  that  such  bonds  would  1x5 
entitled  to  money  on  distribution,  and  the  right  to  turn  in  bonds 
should  be  gn-anted  to  all  purchasers  alike.^  Parties  who  enter  into 
a  reorganization  agi-eement,  tliereby  practically  cancel  their  bonds, 
the  purchase  having  been  made  for  them,  and  thoy  have  no  claim 


1  The  court  may  decree  that  bonds 
may  be  turned  in  in  payment  of  the 
purchase  price  at  a  valuation  deter- 
mined by  the  amount  of  cash  which 
such  bonds  would  be  entitled  to  on  the 
final  distribution.  Easton  r.  German- 
American  Bank,  127  U.  S.  532  (1888) ; 
Duncan  v.  Mobile,  etc.  R.  R.,  3  Woods, 
597  (1879) ;  s.  c,  8  Fed.  Gas.  25.  A  de- 
cree may  allow  payment  to  be  made 
in  bonds  to  the  extent  of  their  pro 
rata  share  of  the  proceeds.  Rumsey 
v.  People's  Ry.,  154  Mo.  215  (1899). 
The  court  may  allow  the  purchasers 
to  pay  in  receiver's  certificates  and 
bonds  at  such  a  figure  as  they  would 
be  entitled  to  in  money.  Kropholler 
V.  St.  Paul,  etc.  Ry.,  2  Fed.  Rep.  302 
(1880).  The  terms  of  the  decree  as 
to  allowing  the  purchaser  at  the  fore- 
closure sale  to  turn  in  bonds  in  pay- 
ment proportionately  may  be  worded 
as  the  court  sees  fit,  and  may  be  in 
general  terms  with  power  reserved  to 
modify  it.  Provisions  in  the  mortgage 
relative  to  this  are  not  binding  upon 
the  court.  Farmers'  L.  &  T.  Go.  v.  Green 
Bay,  etc.  R.  R.,  6  Fed.  Rep.  100  (1881). 
See  Sage  r.  Central  R.  R.,  99  U.  S.  334 
(1878).  The  mortgage  itself  often 
provides  for  the  bonds  being  turned 
in  in  payment.  Child  r.  New  York, 
etc.  R.  R.,  129  Mass.  170  (1880). 
Where  the  court  in  its  decree  has 
allowed  bonds  to  be  turned  in  in  pay- 


ment at  a  fixed  price  and  this  is  car- 
ried out  and  the  sale  completed  and 
the  property  reorganized,  it  is  too  late 
for  other  bondholders  to  apply  for  a 
modification.  Real  Estate,  etc.  Ck>.  i;. 
Perry,  etc.  R.  R.,  213  Pa.  St.  57  (1905). 
A  person;  having  an  option  on  bonds, 
which  the  vendor  is  to  use  in  fore- 
closing and  buying  in  and  reorganiz- 
ing the  property,  cannot  maintain  a 
suit  against  the  vendor  for  stock  is- 
sued by  the  reorganized-  company  to 
•represent  such  bonds,  where  the  agree- 
ment is  not  sufficiently  explicit  for 
specific  performance.  Patterson  r. 
Farmington,  etc.  Ry.,  76  Conn.  628 
(1904).  A  purchaser  at  receiver's  sale 
may  be  allowed  to  turn  in  receiver's 
certificates  in  part  pajinent.  Nisbet 
V.  Great,  etc.,  41  Wash.  107  (1905). 

2  Moran  v.  Hagerman,  64  Fed.  Rep, 
499  (1894).  Where  payment  is  made 
partially  in  bonds  which  would  be  en- 
titled to  participate  in  the  proceeds, 
this  is  the  same  as  pajinent  in  cash. 
Mercantile  Trust  Co.  i\  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  €,  16  (1893). 

3  American  Waterworks  Co.  j-.  Farm- 
ers' L.  &  T.  Co.,  73  Fed.  Rep.  956 
(1896).  The  master  in  reporting  a 
sale  should  specify  details  in  regard 
to  bonds  received  in  partial  payment 
American  W.  Co.  etc.  v.  Farmers'  L. 
&  T.  Co.,  91  Fed.  Rep.  562   (1S99), 
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upon  the  proceeds  of  the  sale.^  But  such  bonds  are  not  considered 
canceled,  so  far  as  the  distribution  of  the  purchase  price  is  con- 
cerned among  the  old  bondholders.  Moreover,  where  the  reorgani- 
zation company  issues  its  bonds  in  exchange  for  bonds  of  the  old 
company,  such  bonds  of  the  old  company  are  not  thereby  canceled 
so  as  to  give  a  junior  mortgage  of  the  old  company  priority  over 
the  bonds  so  received  in  exchange.^  Bondholders  who  do  not  par- 
ticipate in  the  reorganization  must  be  paid  in  cash  to  an  amount 
ascertained  by  the  proportion  which  the  sum  realized  by  the  fore- 
closure, less  the  foreclosure  expenses,  bears  to  all  the  bonds,  unless 
such  sum  exceeds  the  amount  of  bonds,  in  which  case  the  latter  are 
paid  in  full,  j)rincipal  and  interest. 

Even  though  the  entire  purchase  price  at  foreclosure  sale  is  not 
paid,  and  the  court  directs  certain  new  first-mortgage  bonds  to  be 
deposited  as  security  for  the  balance  of  the  purchase  price,  and  the 
new  company  becomes  insolvent  and  the  bonds  so  deposited  are  in- 
sufficient to  pay  the  full  purchase  price,  yet  the  sale  will  not  be  set 
aside  nor  the  unpaid  purchase  price  declared  a  lien  upon  the  prop- 
erty, all  jiarties  having  acquiesced  in  the  orders  of  the  court.^ 

§  888.  Limiting  the  time  within  which  bondholders  may  come  into 
the  reorganization  —  Applications  during  that  time  —  Powers, 
duties,  and  liabilities  of  the  committee  —  Varying  the  reorganiza- 
tion agreement — Trustees' temporary  certificates. — The  usual  reor- 
ganization agreement  specifies  a  certain  time  within  which  any  stock- 
holders or  bondholders  wdio  desire  to  particij)ate  in  the  reorganiza- 
tion may  do  so  by  depositing  their  securities  and  signing  an  agree- 
ment. This  provision  is  legal,  and  those  stockholders  or  bondholders 
who  do  not  come  in  within  that  time  are  excluded  from  the  reor- 
ganization. They  are  entitled  to  their  proportion  of  the  money  real- 
ized from  the  foreclosure  sale,  and  that  is  all.'*     Although  a  reor- 

1  So  also  as  to  judgment  creditors  3  United  States  Rubber  Co.  v.  Amer- 
and  stockholders  who  enter  into  the  ican,  etc.  Co.,  181  U.  S.  434  (1901). 
agreement.  Central  Trust  Co.  v.  Cin-  4  Vatable  v.  New  York,  etc.  R.  R.,  96 
cinnati,  etc.  Ry.,  58  Fed.  Rep.  500  N.  Y.  49  (1884).  A  bondholder  who 
(1892).  Where  the  outstanding  bond-  has  an  opportunity  to  come  into  the 
holders  join  in  a  request  for  a  fore-  organization  and  does  not  do  so,  can- 
closure  of  the  mortgage  bonds  of  the  not  claim  a  part  of  the  proceeds  which 
reorganized  company,  they  may  be  the  committee  of  bondholders  sell  the 
deemed  to  have  waived  their  rights  in  property  for  after  purchasing  the 
the  old  bonds.  First  Nat.  Bank  v.  property  at  the  foreclosure  sale.  Cut- 
Radford  Trust  Co.,  80  Fed.  Rep.  569  ter  v.  Iowa  Water  Co.,  128  Fed.  Rep. 
(1897).  505  (1904).    A  reorganization  commit- 

2  United  States  Rubber  Co.  v.  Amer-  tee  is  not  bound  to  admit  a  stock- 
ican,  etc.  Co.,  181  U.  S.  434  (1901).  holder  who  does  not  apply  within  th^ 
See  also  §  765,  supra.  time   fixed    by    the   committee,    evea, 
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ganization  committco  buy  at  a  price  which  nets  only  fiftccu  cents 
on  the  doUar  on  the  bonds,  and  then  sells  at  a  price  which  nets  the 
reorganizing  bondholders  par  on  their  bonds,  yet  a  bondholder  who 
had  an  opportunity  to  come  in,  but  did  not,  cannot  complain.^  But 
where  a  bondholder  or  stockliolder  has  applied  to  come  into  the  re- 
organization and  has  complied  with  the  requirements  laid  down  in 
the  offer,  he  may  insist  upon  being  admitted,  unless  he  has  been 
guilty  of  laches.^ 


though  they  allowed  other  stockhold- 
ers to  come  in  after  that  time.  Keane 
r.  Moffly,  6G  Atl.  Rep.  319  (Penn. 
1907).  Wh«re  the  reorganization  com- 
mittee of  bondholders  have  advertised 
the  offer  to  allow  bondholders  to  come 
in,  and  have  kept  the  offer  open  until 
the  pro'i>erty  was  actually  deeded  to 
the  new  corporation,  a  bondholder 
cannot  subsequently  claim  the  right  to 
come  in,  even  though  he  was  ignorant 
of  the  reorganization.  Bound  v.  South 
Carolina  R.  R.,  78  Fed.  Rep.  49  (1897). 
A  person  who  fails,  even  through  ig- 
norance, to  avail  himself  of  the  privi- 
lege to  take  part  in  a  reorganiza- 
tion, is  barred  therefrom.  Landis  v. 
Western  Pa.  R.  R.,  133  Pa.  St.  579 
(1890).  Although  $2,000,000  of  the 
$5,500,000  complain  as  to  the  plan  of 
reorganization  in  a  foreclosure  case  by 
the  trustees,  and  petition  to  be  al- 
lowed to  come  in,  yet  the  court  will 
refuse.  Skiddy  v.  Atlantic,  etc.  R.  R., 
3  Hughes,  320  (1879);  s.  c,  22  Fed. 
Cas.  274.  A  bondholder  who  signs  the 
reorganization  agreement,  but  does 
not  deposit  his  bonds,  is  not  entitled 
to  come  in.  Carpenter  r.  Catlin,  44 
Barb.  75  (1865).  Thus  where,  in  or- 
der to  quiet  opiK)sition  to  a  foreclos- 
ure, the  bondholders  offer  to  the  stock- 
holders a  plan  of  reorganization 
whereby  the  foreclosure  is  to  proceed, 
a  sale  be  made,  a  new  corporation 
formed  to  take  the  property,  and  the 
old  stockholders  to  be  allowed  to  come 
in  if  they  apply  within  a  certain  time, 
and  this  plan  is  carried  out,  a  stock- 
holder who  had  no  knowledge  of  the 
plan  until  after  the  limited  time  had 
expired  cannot  compel  the  new  corpo- 
(201)  32 


ration  to  admit  him.  His  remedy,  if 
he  has  any,  is  to  impeach  the  fore- 
closure. Thornton  v.  Wabash  Ry.,  81 
N.  Y.  462  (1880).  A  party  claiming 
that  bonds  should  have  been  issued  to 
him  under  a  contract  with  the  old 
company  cannot  share  in  the  distribu- 
tion under  a  reorganization  plan  on 
the  basis  of  such  claim.  There  being 
no  fraud,  the  property  was  taken  free 
of  trusts.  Vose  v.  Cowdrey,  49  N.  Y. 
336  (1872),  Where  a  member  of  a 
syndicate  selling  property  to  a  corpo- 
ration for  stock  delays  applying  for 
his  part  thereof  until  the  company 
is  reorganized,  and  then  reorganized 
again,  an  assignee  of  a  part  of  his 
interest  cannot  claim  the  stock.  The 
delay  is  too  long  and  the  claim  indefi- 
nite. Zuccani  v.  Nacupai,  etc.  Co.,  61 
L.  T.  Rep.  176  (1889),  reversing  60  L. 
T.  Rep.  23  (1888).  See  also  notes  to 
§  889,  infra.  Where  the  corporation 
offers  to  exchange  preferred  for  com- 
mon stock  upon  the  ixiyment  of  an 
additional  sum  of  money,  a  stock- 
holder who  delays  for  thirty  j-ears  to 
avail  himself  of  the  privilege  cannot 
claim  the  right  thereto.  The  fact  that 
the  corporation  had  taken  in  some  of 
the  common  stock  on  a  new  basis  of 
exchange  is  immaterial.  Holland  i\ 
Cheshire  R.  R.,  151  Mass.  231   (1890). 

1  Bound  I'.  South  Carolina  Ry.,  71 
Fed.  Rep.  53  (1895). 

2  Where  mortgage  bonds  are  depos- 
ited with  the  trustee  to  be  issued  in 
exchange  for  outstanding  bonds,  the 
right  of  a  holder  of  outstanding  bonds 
to  make  the  exchange  cannot  be  de- 
feated by  the  mortgagor  after  such 
holder    has    actually    deposited    his 

01 


§  888.] 


EEORGANIZATION. 


[CH.  LII. 


On  tlie  other  hand,  a  stockholder  who  signs  a  reorganization  agree- 
ment bj  which  he  is  to  turn  in  the  stock  and  notes  held  by  him  and 


bonds  and  asked  fo'r  the  new  bonds. 
Wakefield,  etc.  Co.  v.  New  England  T. 
Co.,  175  Mass.  478  (1900).  On  the  sale 
of  the  property  of  an  Insolvent  cor- 
poration the  agreement  of  some  of  the 
stockholders  with  the  others  to  divide 
with  them  any  profits  which  may  be 
made,  does  not  apply  to  compensation 
to  the  former  for  work  in  connection 
with  the  reorganization.  Poling  v. 
Teter,  60  S.  E.  Rep.  1101  (W.  Va. 
1908).  Where  several  bondholders 
agree  among  themselves  to  buy  the 
property  at  foreclosure  sale,  the  pur- 
chase to  be  for  the  benefit  of  the  bond^ 
holders,  and  the  price  to  be  the  ex- 
pense of  the  foreclosure,  and  the  trus- 
tee of  the  mortgage  makes  the  sale 
on  that  understanding,  the  trustee 
may  compel  the  purchaser  to  take  a 
deed  for  the  benefit  of  all  the  bond- 
holders. The  court  stated  also  that 
it  would  have  been  a  breach  of  trust 
for  the  trustee  to  have  made  such  a 
sale  except  for  the  benefit  of  all  the 
bondholders.  Sullivan  v.  Haskin,  70 
Vt.  487  (1898).  After  a  bondholder 
has  deposited  his  bonds  and  signed  the 
agreement,  he  cannot  be  excluded 
from  the  benefit  thereof.  Reed  v. 
Schmidt,  72  S.  W.  Rep.  367  (Ky. 
1903).  Equity  will  protect  and  en- 
force an  agreement  of  the  purchaser 
at  the  foreclosure  sale  to  allow  other 
holders  of  securities  to  participate 
with  him  in  the  purchase.  Cornell 
V.  Utica,  etc.  R.  R.,  61  How.  Pr.  184 
(1881).  See  also  Pennsylvania  Transp. 
Co.'s  Appeal,  101  Pa.  St.  576  (1882); 
Sage  V.  Central  R.  R.,  99  U.  S.  334 
(1878);  Wetmore  v.  St.  Paul,  etc.  R. 
R.,  5  Dill.  531  (1880);  s.  c,  3  Fed. 
Rep.  177.  A  full  statement  of  the 
details  of  a  plan  of  reorganization  is 
given  in  Riker  v.  Alsop,  27  Fed.  Rep. 
251  (1886),  holding  that  a  bondholder 
who  has  assented  to  the  plan  and 
deposited  part  of  his  securities  can- 
not afterwards  be  excluded.    This  de- 


cision was  revereed  on  the  ground  of 
laches,  in  Alsop  v.  Riker,  155  U.  S.  448 
(1894).  Although  a  reorganization 
agreement  is  broken  and  violated  by 
the  party  who  buys  for  the  reorgan- 
izers,  yet  one  of  them  cannot  on  that 
account  have  the  sale  set  aside  where 
he,  with  knowledge  of  the  facts,  delays 
two  years  in  making  his  application 
and  does  not  offer  to  bid  for  the  prop- 
erty upon  a  resale  any  more  than  the 
price  for  which  it  was  sold,  and  does 
not  show  that  any  one  else  would  bid 
any  more,  and  the  property  meantime 
has  passed  into  the  hands  of  a  new 
corporation  and  bonds  and  stock  is> 
sued  thereon.  Farmers'  L.  &  T.  Co. 
V.  Bankers',  etc.  Tel.  Co.,  119  N.  Y.  15 
(1890).  Where,  in  a  reorganization 
scheme,  one  of  the  purchasers  makes 
payment  by  causing  the  reorganized 
corporation  to  make  the  payments  for 
him,  the  court  will  interfere  in  behalf 
of  other  stockholders.  Huiskamp  v. 
West,  47  Fed.  Rep.  236  (1891).  But 
see  West  v.  Huiskamp,  63  Fed.  Rep. 
749  (1894).  A  purchase  of  a  railroad 
by  a  reorganization  committee  of  the 
first-mortgage  bondholders  will  not  be 
set  aside  at  the  instance  of  its  second- 
mortgage  bondholders,  although  the 
trust  company  that  was  trustee  in  the 
first  was  also  trustee  in  the  second 
mortgage,  where  no  actual  fraud  was 
alleged,  no  offer  made  to  redeem,  no 
claim  made  that  the  property  was  sold 
at  a  sacrifice,  no  attempt  made  by  the 
second-mortgage  bondholders  to  inter- 
vene in  the  suit,  no  defense  to  the 
foreclosure  suit  appears  to  have 
existed,  and  an  agreement  of  the 
purchaser  to  allow  the  second-mort- 
gage bondholders  to  participate  in 
the  reorganization  was  without  con- 
sideration, and  the  purchaser  was 
not  made  a  party  to  this  suit.  Rob- 
inson V.  Iron  Ry.,  135  U.  S.  522 
(1890).  Where  the  stockholders  enter 
into  an  agreement  whereby  a  person 
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receive  new  stock  in  payment  cannot  afterwards  refuse  to  turn  in 
the  stock  on  the  ground   that  some   of  the   directors  had   secretly 


is  to  purchase  at  foreclosure  sale  and 
allow  them  to  participate,  such  agree- 
ment may  be  enforced.  Marie  v.  Gar- 
rison, 83  N.  Y.  14  (1880).  Where  the 
creditors  of  an  individual  agree  that 
the  property  should  be  bought  in,  and 
a  company  organized  and  the  stock 
distributed  among  them,  any  one  of 
such  creditors  may  file  a  bill  to  en- 
force the  agreement,  the  property  hav- 
ing been  bought  in  and  turned  in  to 
the  corporation,  and  where  the  agree- 
ment further  was  that  certain  debts 
should  first  be  paid  out  of  the  profits, 
the  court  will  order  the  complainant's 
certificate  to  be  delivered  to  complain- 
ant when  such  debts  are  paid.  Ken- 
nedy V.  McCloskey,  170  Pa.  St.  351 
(1895).  Where  the  bondholders  ai> 
point  a  trustee  under  a  trust  agree- 
ment to  bid  in  the  property  and  resell 
the  same,  if  he  thinks  best,  and  he 
does  so,  those  bondholders  who  came 
into  the  agreement  may  participate  in 
the  proceeds  of  the  resale,  even  if  a 
majority  of  the  bondholders  did  not 
come  into  the  agreement.  If  the  trus- 
tee sold  to  a  corporation  having  notice 
of  the  agreement,  the  property  is  still 
subject  to  such  bondholders'  claims, 
and  where  the  bondholders  were  to 
receive  new  mortgage  bonds,  and  the 
new  corporation  refused  to  issue  them, 
a  money  judgment  for  the  actual  value 
of  the  bonds  will  be  rendered  against 
such  new  corporation.  Even  a  bond- 
holder who  has  received  back  his 
bonds  from  the  trustee  and  waived  his 
rights  against  him  may  enforcs  the 
agreement  as  against  the  new  corpora- 
tion. A  bondholder  who  deposited  his 
bonds,  but  did  not  pay  his  part  of 
the  costs,  may  enforce  the  agreement, 
even  though  the  trustee  returned  the 
bonds  to  him.  Indiana,  etc.  R.  R.  v. 
Swannell,  157  111.  616  (1895).  Where 
a  bondholder  gives  notice  to  the  other 
bondholders  that  he  intends  to  pur- 
chase, and  offers  to  let  them  in  propor- 
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tionately,  aad  some  of  them  take  part 
and  pay  their  money,  and  he  buys  and 
takes  title  and  manages  the  property 
for  many  years,  and  then  by  misrepre- 
sentation buys  the  interests  of  the 
others,  he  is  not  liable  for  having 
bought  their  interest  at  less  than  the 
real  value,  unless  proof  is  given  that 
he  profited  thereby,  or  that  there  was 
some  fiduciary  relation  existing.  His 
associates  might  have  demanded  an 
accounting  instead  of  selling.  Hough- 
ton V.  Bntler,  166  Mass.  547  (1896).  A 
bondholder  who  has  deposited  his 
bonds  under  a  reorganization  agree- 
ment may  file  a  bill  in  equity  to  com- 
pel the  reorganization  committee  to 
carry  it  out,  such  committee  having 
purchased  the  property.  Kelly  r. 
Browning,  113  Ala.  420  (1896).  Where 
a  judgment  creditor  of  a  company 
which  is  being  foreclosed  agrees  with 
a  reorganization  committee  that  he 
will  take  bonds  of  a  reorganization 
company  in  exchange  for  his  judg- 
ment, and  the  reorganization  commit- 
tee uses  such  judgment  in  making  the 
purchase  at  the  sale,  such  agreement 
is  binding.  Houston,  etc.  Ry.  r.  Kel- 
ler, 90  Tex.  214  (1896).  An  offer  of 
the  purchaser  of  corporate  property 
upon  foreclosure  sale  to  allow  stock- 
holders to  come  into  the  reorganiza- 
tion does  not  give  a  cause  of  action 
to  a  stockholder  who  offered  in  due 
time  to  come  in,  but  who  did  not 
satisfy  the  trust  company  acting  as 
agent  as  to  the  genuineness  of  his 
stock,  and  consequently  delayed  until 
the  time  for  coming  in  had  elapsed. 
Schorestene  v.  Iselin,  69  Hun,  250 
(1893).  Where  a  reorganization  agree- 
ment does  not  specify  who  shall  bid, 
but  a  bondholder  does  bid  up  to  the 
limit  fixed  by  th«  agreement,  and  an 
outsider  bids  more  and  takes  the  prop- 
erty, but  subsequently  turns  it  over 
to  the  bondholder  who  had  bid.  other 
bondholders  cannot  enforce  the  rcor- 
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agreed  to  purchase  this  new  stock,  or  on  the  ground  that  he  had  not 
actually  turned  in  the  old  notes.^ 

A  bondholder  who  comes  into  the  reorganization  agreement,  but 
first  detaches  certain  coupons  and  afterwards  causes  them  to  be 
cashed,  cannot  claim  the  new  securities  unless  he  pays  over  the 
amount  so  collected  by  him,  even  though  the  reorganization  agree- 
ment did  not  explicitly  require  all  coupons  to  be  turned  in  with  the 

ganization  agreement  where  they  had    signs  an  agreement  to  take  deferred 
refused  to  pay  their  proportional  part    payments,  the  form  of  the  agreement 


of  the  m'oney  paid  by  the  purchasing 
bondholder  to  liquidate  the  expenses 
of  the  litigation  and  the  proportional 
amount  of  money  due  to  those  bond- 
holders who  did  not  come  in.  Fidel- 
ity, etc.  Co.'s  Appeal,  106  Pa.  St.  144 
(1884).  In  the  case  of  Kurtz  v.  Phil- 
adelphia &  R.  R.  R.,  187  Pa.  St.  59 
(1898),  the  reorganization  of  the 
Reading  Railroad  was  attacked  by  a 
holder  of  bonds  which  had  been  guar- 
anteed by  the  insolvent  company, 
there  having  been  a  default  made  in 
the  interest  on  such  bonds.    The  bond- 


indicating  that  it  was  to  be  binding 
only  in  case  all  the  creditors  signed 
it,  is  not  bound  unless  all  the  cred- 
itors do  sign  it.  Abel  v.  Allemania 
Bank,  79  Minn.  419  (1900),  the  court 
saying  that  it  was  too  obvious  to  re- 
quire discussion  that  a  reorganization 
that  impairs  or  reduces  the  amount 
of  the  creditor's  obligation  cannot  be 
effected  so  as  to  bind  such  creditoT 
without  his  consent. 

A  syndicate  operation  was  involved 
in  Hogg  V.  Hoag,  107  Fed.  Rep.  807 
(1901),  whe^e  certain  stocks  and  prop- 


holder  claimed  that  he  was  entitled  to   erty  were  transferred  to  a  trustee,  who 


participate  in  a  certain  part  of  the 
reorganization  fund,  which  had  been 
set  aside  to  adjust  claims  of  various 
outstanding  bondholders,  creditors, 
and  stockholders  and  of  commission- 
ers, etc.  The  court  held  that  the  suit 
would  not  lie, 

1  Hardy  v.  Swigart,  25  Colo.  136 
(1898).  A  reorganization  plan,  to  be 
valid  if  assented  to  by  all  bondholders 


issued  certificates  therefor  to  the 
members  of  the  syndicate.  A  part  of 
the  subscribers  did  not  pay,  and  the 
vendor  of  the  property  took  the  trus- 
tee's certificates  of  such  non-paying 
subscribers,  and  on  the  death  of  the 
trustee  a  bill  was  filed  to  have  the 
court  substitute  a  new  trustee,  and 
one  of  the  subscribers  filed  a  cross-bill 
for  an  accounting.    The  court  decreed 


by  a  certain  date,  is  void,  and  binds  a  winding  up  of  the  syndicate  and 
no  one  if  all  do  not  come  in  by  that  appointed  a  Teceiver.  The  court  held 
date.  Martin  v.  Sonierville,  etc.  Co.,  16  that  a  partial  payment  made  to  the 
Fed.  Cas.  903  (1856).  An  agreement  vendor  of  the  stocks  was  legal,  even 
of  several  parties  to  sell  their  property  though  all  the  property  was  not  con- 
to  a  corporation  in  exchange  for  stock  veyed  to  the  trustee,  as  contemplated, 
of  the  latter,  the  amount  of  stock  go-  and  that  the  vendor's  acceptance  of 
ing  to  each  to  be  determined  by  arbi-  the  certificates  of  non-paying  sub- 
trators,  will  not  be  specifically  en-  scribers  obligated  him  to  pay  therefor, 
forced  where  the  arbitraJ^ors  have  although  such  trustee's  certificates  had 
fixed  the  value  in  an  illegal  way.    Any  become  worthless,  the  transaction  be- 


party  may  withdraw  from  such  a  con- 
tract prior  to  the  time  when  it  has 
been  signed  by  all.  Consolidated,  etc. 
Co.  V.  Nash,  109  Wis.  490  (1901).  A 
creditor   of   an    insolvent   bank    who 


ing  in  connection  with  the  Oregon 
Pacific  Railroad  Comimny.  The  court 
said  that  the  syndicate  was  in  sub- 
stance, though  not  technically,  a  joint- 
stock  company. 
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bonds.^  Even  though  a  contract,  whereby  a  reorganization  conmiit- 
tee  sells  such  bonds  as  it  holds,  provides  also  that  other  bondholders 
shall  have  the  right  to  sell  their  bonds  to  the  purchaser  on  the 
same  terms,  such  other  bondholders  cannot  enforce  the  contract 
directly,  but  can  enforce  it  only  through  the  coinmittce.^  It  seems 
that  the  court,  prior  to  the  sale,  has  power  to  compel  the  reor- 
ganizers  to  admit  such  bondholders  as  may  seasonably  apply  to 
come  in.^  The  rights,  powers,  and  duties  of  a  pledgee  of  bonds  or 
stock,  in  regard  to  depositing  them  under  a  reorganization  agree- 
ment, are  considered  elsewhere.'*  A  partner  or  principal  of  a  per- 
son who  signed  a  reorganization  agreement  under  seal  cannot  sue 
the  committee  for  breach  of  the  contract.  The  instrument  being 
under  seal,  only  a  party  to  it  can  enforce  its  covenants.^ 

Where  a  reorganization  agreement  cannot  be  enforced  on  account 
of  the  property  having  passed  into  other  hands  and  being  changed 
in  character,  the  parties  to  the  agreement  may  be  entitled  to  money 
damages.*^ 


1  Fuller  V.  Venable,  108  Fed.  Rep. 
126  (1901).  A  bondholder  who  has 
turned  in  his  bonds  under  a  reorgan- 
ization agreement,  after  first  detach- 
ing certain  coupons,  may  not  be  en- 
titled to  the  new  securities  under  the 
reorganization  agreement  until  after 
he  has  returned  the  coupons  or  their 
value.  Fuller  v.  Venable,  118  Fed. 
Rep.  543  (1902).  Where  a  trustee  or 
agent  with  whom  bonds  are  deposited 
issues  his  certificate  to  the  effect  that 
he  holds  bonds  to  be  delivered  to  a 
person  specified  in  such  certificate,  all 
coupons  on  such  bonds  belong  to  the 
person  so  named,  although  the  certifi- 
cate itself  is  not  actually  delivered 
until  several  years  after  its  date.  If 
such  coupons  have  been  canceled  and 
returned  to  the  corporation  issuing 
the  bonds  and  the  trustee  is  held  liable 
for  such  coupons,  the  trustee  may  hold 
the  corporation  liable.  Kelly  r.  For- 
ty-second Street,  etc.  R.  R.,  37  N.  Y. 
App.  Div.  500    (1899). 

2  Johnson  r.  Morgan,  C8  N.  Y.  494 
(1877). 

3  See  §  886,  supra.  Where  a  stock- 
holder of  a  railroad  which  has  been 
foreclosed  and  reorganized  attacks  the 
foreclosure   on   the  ground    of   fraud. 
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he  cannot  on  appeal  change  his  com- 
plaint and  claim  that  inasmuch  as 
the  plan  of  reorganization  allowed  the 
majority  stockholders  to  come  in  on  a 
more  favorable  basis  than  the  minor- 
ity, he  was  entitled  to  come  in  on  the 
same  terms  as  the  majority.  MacAr- 
dell  V.  Olcott,  189  N.  Y.  3G8  (1907). 
The  dissenting  opinion  to  the  effect 
that  on  the  merits  the  majority  stock- 
holders should  have  allowed  the 
minority  stockholders  to  come  in  on 
the  same  basis  as  the  former  came 
into  the  reorganization  has  much 
force. 

4  See  §§  468,  763,  supra.  After  de- 
fault by  the  pledgor  the  pledgee  may 
put  the  bonds  which  he  holds  as  col- 
lateral under  a  reorganization  plan, 
and  may  agree  that  his  part  of  the 
expense  of  foreclosure  shall  be  a  lien 
on  the  bonds,  but  he  cannot  do  so 
where  he  is  to  receive  new  securities 
instead  of  cash  on  the  reorganization. 
Field  r.  Sibley,  74  N.  Y.  App.  Div.  81 
(1902).  See  also  In  re  Lorillard,  107 
Fed.  Rep.  677  (1901). 

5  Williams  r.  Magee,  76  N.  Y.  App. 
Div.  513  (1902). 

c  Cox  r.  Stokes.  156  N.  Y.  491   (1898). 
A  bondholder  who  has  agreed  to  sell 
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Where  a  stockliolder  in  an  insolvent  corporation  turns  over  liis 
stock  to  another  person  to  deposit  nnder  a  reorganization  agree~ 
ment,  the  latter  agreeing  to  pay  the  assessment  on  the  stock  and 
to  deliver  to  the  stockholder  the  new  securities  upon  repayment  of 
such  assessment,  and  he  refuses  so  to  do  thereafter,  he  is  guilty  of 
a  "Conversion  and  of  a  fraud  upon  the  stockholder.^ 


his  bonds  to  a  reorganizer  in  exchange    benefits  and  profits   of  the  purchase, 


for  new  bonds  and  stock  may  sue  for 
the  value  of  the  new  bonds  and  stock 
If  the  reorganizer  refuses  to  perform, 
and  the  measure  of  damages  is  the 
highest  value  of  the  new  bonds  for  a 
reasonable  time  after  the  breach  of 
the  contract.  Turner  v.  Jackson,  63 
S.  W.  Rep.  511  (Tenn.  1899). 
Where  various  properties  are  trans- 
ferred to  a  coal  company  for  stock 
on  the  further  understanding  that 
all  moneys  already  expended  on 
such  properties  should  be  repaid  in 
bonds  of  a  railway  to  be  guaranteed 
by  the  coal  company,  but  such  distri- 
bution of  bonds  is  never  made  on 
account  of  the  impossibility  of  such  a 
guaranty  being  legally  made,  one  of 
the  parties  who  turned  in  his  property 
may  hold  the  coal  company  liable  in 
damages  for  the  amount  of  money  ex- 
pended by  him  on  the  property  before 
turning  it  in  for  stock.  Crown,  etc. 
Co.  V.  Thomas,  177  111.  534  (1898). 
Where  the  chairman  of  the  reorganiza- 
tion committee  manages,  by  means  of 
numerous  transfers,  mortgages,  and 
foreclosures,  to  acquire  the  property 
himself,  the  parties  in  the  original  re- 
organization agreement  may  recover 
an  interest  in  the  property  on  the 
original  plan.  Grace  v.  Noel,  etc.  Co., 
63  S.  W.  Rep.  246  (Tenn.  1901). 
Where,  on  a  reorganization,  a  stock- 
holder makes  his  deposit,  but  for  some 
reason  his  name  is  overlooked  in  the 
final  adjustment,  he  has  a  remedy  by 
action  against  the  reorganizer.  Re 
Hill's  Waterfall,  etc.  Co.,  [1S9G]  1  Ch. 
947.  If  two  stockholders  agree  that 
the  one  purchasing  the  corporate  prop- 
erty at  a  foreclosure  sale  thereof  shall 
allow  the  other  to  participate  in  the 


and  the  purchaser  refuses  to  live  up 
to  the  agreement,  the  other  may  col- 
lect damages  at  law.  Harris  v.  Davis, 
44  Fed.  Rep.  172  (1890).  Where  upon 
a  reorganization  an  old  stockholder  is 
wrongfully  refused  his  stock  in  the 
new,  he  may  recover  the  highest  mar- 
ket price  of  the  same  up  to  the  time 
of  the  insolvency  of  the  corporation. 
Reading  Trust  Co.  v.  Reading  Iron- 
works, 137  Pa.  St.  282  (1891).  Cf. 
Schorestene  t\  Iselin,  69  Hun,  250 
(1893). 

1  Miller  r.  Miles,  58  N.  Y.  App.  Div. 
103  (1901).  Where  a  third  party  holds 
the  pledged  stock  and  agrees  with  the 
pledgee  that  if  the  pledgee  does  not 
pay  any  assessments  the  third  party 
may  pay  them  and  obtain  repayment 
out  of  the  divdends,  holding  the  stock 
as  security,  and  the  third  party  pays 
the  assessments  without  the  pledgee 
being  notified  of  such  assessments, 
and  the  third  party  causes  the  iden- 
tity of  the  stock  to  be  lost,  the  pledgee 
can  reclaim  the  stock  without  paying 
the  assessment  to  such  third  party. 
Moore  v.  Bank  of  British  Columbia, 
125  Fed.  Rep.  849  (1903).  Where  a 
stockholder  agrees  with  corporate 
creditors  that  he  will  buy  the  prop- 
erty at  foreclosure  sale  and  pay  a 
price  sufficient  to  pay  their  debts  they 
may  hold  him  liable  if  he  does  not  do 
so,  even  though  it  is  not  in  writing. 
Satterfield  v.  Kindley,  57  9.  E.  Rep. 
145  (N.  C.  1907).  Wliere  a  person 
turns  over  stock  and  bonds  to  another 
in  order  that  the  latter  may  act  for 
the  former  in  carrying  out  a  reor- 
ganization, the  former  may  file  a  bill 
against  the  latter  for  an  account,  and 
need  not  resort  to  an  action  at  law. 
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W^ere  stockholders  are  given  the  right  to  take  stock  in  a  new 
corporation  which  has  purchased  the  property  of  the  old  corpora- 
tion on  a  foreclosure  sale,  on  condition  of  jjaying  in  a  certain 
amount  of  money,  the  opportunity  being  open  only  for  a  limited 
time,  and  the  agreement  providing  that  for  failure  to  pay  assess- 
ments the  right  should  be  forfeited,  the  stockholder  who  pays  one 
assessment,  and  not  the  second,  loses  his  rights,  even  though  he  died 
after  the  first  assessment,  notice  of  the  second  assessment  having 
been  sent  to  his  representatives.^  A  provision  in  a  reorganization 
agreement  that  parties  depositing  bonds  shall  be  bound  by  the  terms 
of  the  agreement  is  sufficient  to  bind  theni.^ 

The  various  provisions  of  a  reorganization  agreement  are  strictly 
construed.  General  powers  in  behalf  of  the  committee  of  reorgani- 
zation are  not  implied,  and  express  powers  are  not  extended  by  con- 
struction.^ Wliere  a  reorganization  is  prepared  by  the  committee 
it  will  be  construed  most  favorably  to  the  bondholders.* 


Benedict  v.  Moore,  76  Fed.  Rep.  472 
(189G). 

1  Dow  r.  Iowa  Cent.  Ry.,  144  N.  Y. 
426  (1895),  holding  also  that  the  fact 
that  other  stockho'lders  have  been  al- 
lowed to  come  in  subsequently,  but 
upon  a  permission  granted  some  time 
before,  does  not  aid  the  plaintiff. 

2  Central  Trust  Co.  v.  Carter,  78 
Fed.  Rep.  225  (1896);  Hardy  v.  Swi- 
gart,  25  Colo.  136  (1898).  Where  a 
bondholder  deposits  nis  bonds  under 
a  reorganization  plan,  and  accepts  a 
receipt,  which  states  that  the  holder 
assents  to  the  terms  of  the  plan,  he 
cannot  afterwards  attack  the  validity 
of  a  mortgage  issued  in  accordance 
with  the  plan  on  the  ground  that  the 
plan  was  fraudulently  misrepresented 
to  him.  Big  Creek,  etc.  Co.  r.  Amer- 
ican, etc.  Co.,  127  Fed.  Rep.  625 
(1904). 

3  A  bondholders'  committee,  under 
the  usual  reorganization  agreement 
giving  the  committee  power  to  do  all 
things  necessary  as  fully  as  the  bond- 
holders could  do  if  personally  present, 
has  no  power  to  consent  to  the  issue 


of  receiver's  certificates  to  pay  claims 
which  are  not  prior  in  right  to  the 
bonds.  Farmers',  etc.  Co.  v.  Centralia, 
etc.  R.  R.,  96  Fed.  Rep.  636  (1899). 
Where  a  committee  is  authorized  to 
modify  a  reorganization  plan  it  may 
change  the  plan  so  that  on  default  of 
the  new  second  mortgage  the  stock  of 
the  corporation  shall  belong  to  the 
bondholders  and  the  second  mortgage 
shall  be  discharged.  At  least  such  a 
change  is  binding  on  a  bondholder 
who  held  his  bonds  four  years  without 
objection,  and  until  after  the  default 
had  taken  place  and  the  stock  ab- 
sorbed and  the  mortgage  discharged. 
Lyman  r.  Kansas  City,  etc.  R.  R.,  101 
Fed.  Rep.  636  (1900).  The  holder  of 
reorganization  certificates  cannot  en- 
join the  committee  from  distributing 
new  securities  and  cannot  bring  them 
to  an  accounting  where  the  reorgan- 
ization agreement  gave  them  complete 
authority  and  discretion  in  the  use  of 
the  old  and  new  securities  and  the 
acts  of  the  committee  do  not  consti- 
tute a  breach  of  trust.  Venner  r. 
Fitzgerald,   91   Fed.  Rep.  335    (1899). 


4  Industrial,  etc.  v.  Tod,  180  N.  Y.    bad  faith  is  against  public  policy  and 
215  (1904),  holding  also  that  any  cove-    void, 
nant  to  protect  a  person  who  acts  in 
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Under  a  reorganization  agreement  which  includes  the  bondhold- 
ers and  not  the  stockholders,  and  which  provides  that  the  committee 


Where  the  lessor  and  also  the  lessee    and    bonds   as   security    that   certain 


of  a  street  railway  are  both  in  finan- 
cial distress,  and  in  order  to  raise 
money  a  friendly  readjustment  of  the 
securities  is  agreed  to  by  the  stock- 
holders, and  a  voting  trust  is  formed, 
a  participating  stockholder  cannot  ob- 
ject  to  a  provision  defining  the  com- 
pensation to  be  paid  to  the  parties 
carrying  through  such  reorganization, 
even  though  such  provision  for  com- 
pensation was  authorized,  but  not  de- 
fined in  the  original  agreement.  Cella 
V.  Brown,  144  Fed.  Rep.  742  (1906). 
^\Tiere  subscribers  to  the  stock  of  a 
proposed  telephone  corporation  au- 
thorize a  committee  of  nine  to  pur- 
chase material  and  incorporate,  and 
five  of  the  committee  in  opposition  to 
four  do  purchase  and  incorporate,  the 
minority  are  not  bound  by  their  ac- 
tion. Mt.  Carmel,  etc.  Co.  v.  Mt.  Car- 
mel,  etc.  Co.,  119  Ky.  461  (1905).  Even 
though,  in  -a  suit  by  a  reorganization 
committee  for  specific  performance  on 
the  part  of  the  purchaser  at  the  fore- 
closure sale,  a  stockholder  inter- 
venes, yet  this  does  not  prevent  the 
committee  discontinuing  the  suit  by 
a  majority  vote,  the  agreement  giving 
the  committee  by  a  majority  vote  the 
power  to  dismiss  suits,  where  such 
intervention  was  not  in  behalf  of  all 
the  stockholders,  but  only  in  behalf 
of  the  intervener.  Bangs  v.  Sullivan, 
83  Tex.  Civ.  App.  30  (1903).  Where 
a  trust  company  has  orally  agreed  to 
hold  certain  bonds  for  delivery  in  ac- 
cordance with  certificates  issued  by 
another  company,  and  subsequently 
the  trust  company  loans  money  to 
such  other  company  and  takes  such 
bonds  as  security,  the  holders  of  the 
certificates  may  hold  the  trust  com- 
pany liable  for  not  protecting  the  cer- 
tificates. Hubbard  v.  Manhattan  Trust 
Co.,  87  Fed.  Rep.  51  (1898).  Where 
by  the  reorganization  agreement  the 
committee  are  to  hold  certain  stocks 


underlying  liens  shall  be  paid,  the  re- 
organized company  cannot  compel  it 
to  give  up  such  stocks  and  bonds  be- 
fore payment  of  such  underlying  liens. 
Peoria,  etc.  Ry.  v.  Coster,  97  Fed.  Rep. 
519  (1S99).  The  reorganization  com- 
mittee are  not  personally  liable  for 
alleged  breach  of  duty  where  they 
acted  in  good  faith,  even  though  they 
made  mistakes,  and,  as  allowed  by  the 
agreement,  abandoned  the  first  plan 
of  reorganization  after  finding  it  to  be 
impracticable,  and  devised  another 
plan  into  which  some  of  the  parties  to 
the  fii'st  plan  did  not  enter,  and  hence 
lost  their  interest  therein,  notice  hav- 
ing been  given  to  them  that  the  first 
plan  had  been  abandoned  and  they 
were  at  liberty  to  withdraw  their 
bonds,  and  the  party  having  neglected 
to  come  into  the  second  plan  within 
the  time  limited  by  the  terms  thereof. 
Van  Siclen  v.  Bartol,  95  Fed.  Rep.  793 
(1899).  Where  a  person  has  turned 
in  securities  under  a  plan  of  consoli- 
dation which  states  the  aggregate  ca- 
pacity of  properties  which  it  is  pro- 
posed to  acquire,  or  so  many  of  them 
as  the  organizers  may  deem  best,  the 
party  cannot  withdraw,  where  the 
plan  has  been  carried  out,  even 
though  less  than  half  of  the  properties 
have  been  actually  acquired.  And 
even  though  the  preliminary  contract 
provided  for  the  acquisition  of  a  cer- 
tain company,  yet,  if  the  consolidated 
company  acquires  practically  all  the 
stock  and  bonds  of  that  company,  the 
party  turning  in  securities  cannot 
withdraw,  and  especially  cannot  re- 
claim the  securities  as  against  a  trans- 
feree in  good  faith,  who  had  no  notice 
of  personal  representations.  Jewell  v. 
Mclntyre,  62  N.  Y.  App.  Div.  396 
(1901).  In  a  suit  by  a  creditor 
against  the  reorganization  committee 
to  compel  the  reorganized  company  to 
carry     out     certain     details     of     the 
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upon  purchasing  the  property  and  transferring  it  to  a  new  company 
shall  give  to  the  bondholders  their  proportionate  interest  in  the  new 
company,  the  committee  have  no  power  to  allow  the  old  stockholders 
to  take  new  common  stock  at  ten  cents  on  the  dollar,  and  have  no 
power  to  tie  np  the  stock  of  the  new  company  so  that  the  same  shall 


reorganization  agreement  the  reor- 
ganized company  may  intervene  to 
present  its  own  defense.  Wasliington, 
etc.  Banlc  v.  Fletcher,  55  N.  Y.  App. 
Div.  5S0  (1900).  Where  the  pur- 
chaser at  the  foreclosure  sale  is  really 
acting  as  agent  for  an  undisclosed 
principal,  but  a  judgment  is  obtained 
against  him  personally,  his  principal 
cannot  also  be  held  liable.  Ranger  v. 
Thalman,  65  N.  Y.  App.  Div.  5  (1901). 
A  creditor  cannot  claim  cash  in  con- 
nection with  a  reorganization  where 
the  reorganization  agreement  contains 
no  provision  to  that  effect  and  the 
claim  is  based  merely  on  a  disputed 
understanding.  Glens,  etc.  Co.  v. 
Trask,  29  N.  Y.  App.  Div.  449  (1898). 
Even  though  the  plan  of  reorganiza- 
tion which  a  committee  formulates, 
under  its  power  in  the  reorganization 
agreement  to  formulate  a  plan,  pro- 
vides that  the  securities  shall  be  sold 
to  a  syndicate  and  that  the  stock  shall 
be  placed  in  the  hands  of  trustees  to 
be  voted  by  them  under  what  is 
known  as  a  "voting  trust,"  and  the 
old  stockholders  are  allowed  to  par- 
ticipate only  by  turning  in  their  stock 
and  buying  the  new  stock  from  such 
syndicate  upon  paying  a  certain  sum, 
nevertheless  a  stockholder  whO'  signed 
the  original  reorganization  agreement, 
and  who  has  not  withdrawn  his  stock 
within  the  twenty  days  fixed  by  the 
agreement  for  withdrawal,  if  dissatis- 
fied with  the  plan,  and  who  has  not 
exercised  his  right  to  purchase  the 
new  stock,  cannot  by  a  bill  in  equity 
cause  the  above  two  provisions  to  be 
declared  illegal,  especially  where  the 
original  agreement  gives  such  stock- 
holder no  right  to  participate  in  the 
benefits  of  the  reorganization,  but 
gives   him    only   such    rights    as    the 


plan  may  confer.    Miller  v.  Dodge,  28 
N.  Y.  Misc.  Rep.  640  (1899). 

The  provision  that  a  majority  In 
interest  of  the  bondholders  might  al- 
ter the  plan  of  reorganization  is 
strictly  construed,  and  does  not  au- 
thorize a  change  in  the  character  of 
the  securities  to  be  issued.  Duten- 
hofer  V.  Adirondack  Ry.,  14  N.  Y. 
Supp.  558  (1891).  Where  by  the  plan 
of  reorganization  assessments  on  the 
stock  are  to  be  determined  by  the 
trustee  after  an  examination  of  cer- 
tain accounts,  etc.,  an  assessment  will 
be  set  aside  if  such  examination  by 
the  trustee  is  perfunctory  and  not 
properly  made.  Gernsheim  v.  Olcott, 
N.  Y.  L.  J.,  May  21,  1890.  The  prior 
phases  of  this  case  may  be  found  in 
Southern  Development  Co.  v.  Houston, 
etc.  Ry.,  27  Fed.  Rep.  344  (188G); 
Morgan's,  etc.  Co.  v.  Texas  Cent.  Ry., 
32  Fed.  Rep.  525  (1887);  Gernsheim 
V.  Olcott,  7  N.  Y.  Supp.  872  (1889); 
reversed  in  10  N.  Y.  Supp.  438  (1890). 
A  reorganization  committee,  under  a 
clause  giving  it  power  to  arrange  de- 
tails, may  provide  that  bonds  shall 
be  payable  on  or  before  maturity. 
Lehigh,  etc,  Co.  v.  Central  R.  R.,  34 
N.  J.  Eq.  88  (1881).  Under  a  re- 
organization agreement  the  committee 
may  turn  out  to  the  old  bondholders 
$994,000  of  the  whole  $2,000,000  of 
stock,  leaving  $1,006,000  unissued 
stock,  instead  of  turning  out  the  whole 
$2,000,000  of  stock,  where  the  agree- 
ment gives  them  final  construction 
of  its  terms,  there  being  no  bad  faith 
in  the  matter.  White  r.  Wood,  129 
N.  Y.  527  (1892);  s.  c,  142  N.  Y.  656. 
The  subscribers  to  the  reorganization 
fund  may  compel  the  conmiittee  to 
account  for  the  subscriptions.  Where 
the  plan  contemplated   the  consolida- 
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be  voted  by  tbe  committee  imtil  certain  dividends  sliall  be  paid.  IsTot 
even  a  provision  in  the  agreement  that  the  detailed  reorganization 
plan  shall,  after  a  certain  notice  thereof,  be  binding  on  the  bond- 
holders unless  a  majority  of  them  dissent  therefrom,  authorizes  such 
departures  from  the  original  agreement.  A  bondholder  may  main- 
tain a  suit  to  set  aside  the  transfer  of  the  property  to  the  new  com- 


tion  of  two  railroads,  and  of  three 
if  the  third  obtained  legislative  con'- 
sent  thereto,  an  advance  of  the  re- 
organization funds  to  such  third  road, 
which  never  obtained  such  legislative 
consent,  is  a  breach  of  trust,  and  the 
committee  are  liable  for  the  funds  so 
advanced.  Gould  v.  Seney,  9  N.  Y. 
Supp.  81S  (1890).  If  there  is  a  ma- 
terial change  made  in  the  terms  of 
a  reorganization  agreement,  a  sub- 
scribing bondholder  may  withdraw. 
Miller  i'.  Rutland,  etc.  R.  R.,  40  Vt. 
399  (1867).  A  bondholder  cannot  set 
aside  a  contract  made  by  the  reorgan- 
ization committee  where  the  commit- 
tee was  authorized  to  take  action  for 
a  reorganization,  and  for  the  payment 
of  outstanding  obligations,  and  such 
committee  agreed  to  issue  to  certain 
contractors  a  part  of  the  bonds  and 
stock  of  a  new  corporation  to  be  or- 
ganized for  the  purpose  of  purchas- 
ing the  property,  even  though  it  is 
alleged  that  some  of  the  obligations 
so  paid  were  debts  due  to  the  members 
of  the  committee,  and  that  other  obli- 
gations were  fictitious  in  whole  or  in 
part,  no  fraud  being  proved.  No 
cause  of  action  is  shown  as  against 
the  contractors.  Brooks  v.  Dick,  135 
N.  Y.  652  (1892).  Where  the  bond- 
holders appoint  a  committee  to  carry 
on  litigation,  and  that  committee,  in 
another  litigation  fot  the  foreclosure 
of  the  mortgage,  stipulates  for  the 
postponement  of  payment,  and  the 
court  in  the  foreclosure  suit  so  orders, 
a  bondholder's  remedy  is  an  appeal. 
He  cannot  file  an  independent  bill  in 
the  federal  court.  Reinach  v.  Atlan- 
tic, etc.  R.  R.,  58  Fed.  Rep.  33  (1878). 
In  Central  Trust  Co.  v.  Carter,  78  Fed. 
Rep.    225    (1896),   the   court    upheld 


the  terms  of  a  reorganization  agree- 
ment by  which  the  most  comprehen- 
sive powers  were  conferred  upon  the 
committee,  and  the  court  held  that  a 
power  to  compromise  claims  included 
power  to  compromise  claims  that  were 
not  a  lien  ahead  of  the  mortgage. 
In  this  case  the  court  also  held  that 
where  the  reorganization  committee, 
having  authority  so  to  do,  compro- 
mise with  lien  claimants  and  other 
claimants  against  the  propetty  by  tak- 
ing an  assignment  of  their  claims  and 
agreeing  to  deliver  to  them  negotiable 
certificates  for  cash,  such  certificates 
to  be  secured  by  the  bonds  in  the 
hands  of  the  committee,  the  court 
upon  foreclosure  sale  will  apply  the 
money  going  to  the  bonds  so  held  by 
the  committee  to  the  payment  of  the 
amount  which  the  committee  agreed 
to  pay  to  such  claimants,  even  though 
the  committee  had  never  issued  the 
negotiable  certificates.  In  Coppell  v. 
Hollins,  91  Hun,  570  (1895);  aff'd, 
159  N.  Y.  551  (1S99),  the  reorganiza- 
tion committee  bought  in  the  prop- 
erty as  authorized  and  borrowed 
money  to  complete  the  transaction 
and  pledged  all  the  securities  of  the 
new  company,  and  the  trust  company 
loaning  the  money  sold  out  the  secur- 
ities on  non-payment  of  the  loan,  in- 
cluding the  old  securities  deposited 
with  the  committee,  and  at  the  sale 
two  of  the  three  members  of  the  com- 
mittee bought  in  the  securities,  and 
now  filed  a  bill  to  render  an  account 
and  obtain  reimbursement  and  a  de- 
cree for  distribution.  The  court  held 
that  they  were  entitled  to  be  repaid 
the  moneys  advanced  by  them  before 
the  securities  were  distributed,  and 
that  it  was  immaterial  that  one  of  the 
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panj  and  mortgages  executed  by  the  new  company.^  A  reorganiza- 
tion committee  Las  no  power  to  modify  an  express  provision  of  the 
reorganization  agreement  unless  the  agreement  gives  such  power  to 
the  committee.-  Where  a  depositor  of  bonds  in  a  reorganization 
authorizes  a  sale  within  a  certain  time,  and  they  are  sold  after  that 
time,  the  party  who  purchased  with  notice  is  liable  for  the  value  of 
the  bonds,  and  if  he  turned  them  in  at  par  on  a  reorganization  sale 
he  is  liable  for  their  par  value.^ 

Where  the  reorganization  agreement  required  the  committee  to 
formulate  a  plan  and  notify  the  bondholders,  with  the  right  to  the 
latter  to  withdraw  their  bonds  if  they  were  dissatisfied,  but  the  com- 


committee  had  not  acted  in  the  vari- 
ous transactious.  Where  a  reorgan- 
ization agreement  makes  no  provision 
for  interest  pending  the  proceedings 
to  be  taken  to  carry  out  the  agree- 
ment, no  interest  will  be  allowed  to 
anybody.  Davidson  v.  Mexican  Nat. 
etc.  R.  R.,  58  Fed.  Rep.  C53  (1S93). 
Where  a  promoter  agrees  to  pay  a 
certain  compensation  to  a  person  for 
services  to  be  performed  by  the  latter 
in  connection  with  a  reorganization, 
the  promoter  must  make  such  com- 
pensation, even  though  he  changes  his 
reorganization  agreement  and  carries 
out  the  reorganization  with  other  par- 
ties than  those  originally  contem- 
plated. Babbitt  r.  Gibbs,  150  N.  Y. 
281  (1S9C).  Where  a  reorganization 
agreement  contemplates  the  issue  of 
bonds  to  the  old  bondholders,  a  sub- 
sequent resolution  that  nothing  but 
stock  be  given  to  the  old  bondholders 
will  not  be  specifically  enforced  by 
the  court.  Thayer  v.  Wathem,  17  Tex. 
Civ.  App.  382  (1897).  See  note  2, 
p.  3201. 

1  United,  etc.  Co.  v.  Omaha,  etc.  Co., 
164  N.  Y.  41  (1900),  the  court  saying 
that  inasmuch  ns  the  committee  had 
themselves  invited  the  bondholders  to 
come  into  the  agreement,  "it  should  be 
strictly  construed  as  against  the  com- 
mittee and  in  favor  of  the  ccstuis  que 
trust."  ^\^lere  a  bondholder's  reorgan- 
ization agreement  provided  that  plans 
should  be  formulated  and  should  be 
binding  on   all   the  bondholders  who 


signed  unless  a  majority  dissented 
within  thirty  days,  and  a  majority 
does  not  so  dissent,  a  single  bond- 
holder cannot  object.  Even  though 
the  agreement  provides  for  an  assess- 
ment for  a  certain  amount  for  legal 
and  other  expenses  an  additional  as- 
sessment may  be  levied  to  preserve 
the  property.  A  provision  in  the 
agreement  that  bonds  of  a  new  cor- 
poration shall  be  issued  in  exchange 
for  bonds  of  the  old  and  that  the 
stock  shall  be  pooled  until  the  com- 
pany becomes  self-supporting  is  legal. 
Cowell  V.  City,  etc.  Co.,  130  Iowa,  671 
(1906).  Where  the  reorganization 
agreement  requires  tho  committee  to 
formulate  and  submit  a  plan  of  re- 
organization on  certain  lines,  which 
plan  should  thereupon  become  ope- 
rative, unless  dissented  to  by  a  ma- 
jority of  the  depositing  bondholders, 
such  plan  is  not  binding  where  it  is 
in  the  interest  of  the  committee  and 
certain  stockholders,  and  is  not  on  the 
basis  laid  down  in  the  agreement, 
even  though  a  majority  of  the  deposit- 
ing bondholders  did  not  dissent  there- 
from. A  bondholder  may  hold  the 
committee  liable  for  the  value  of  his 
bonds  as  having  been  converted  by 
the  committee.  United  Waterworks 
Co.  r.  Stone,  127  Fed.  Rep.  587  (1904). 

2  Cox    V.    Stokes,     156    N.    Y.     491 
(1898). 

3  Collins   V.    Smith,    15S   Fed.   Rep. 
872   (1908). 
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mittee  proceeded  to  reorganize  without  formulating  such  plan,  and 
used  the  bonds  to  pay  for  the  property  on  the  foreclosure  sale, 
a  bondholder  may  complain,  but  he  cannot  hold  the  committee  liable 
for  a  conversion  of  the  bonds,  inasmuch  as  it  was  merely  a  breach 
of  contract ;  the  important  difference  being  that  for  breach  of  con- 
tract the  plaintiff  would  have  to  prove  that  he  was  damaged  by  the 
change,  whereas  for  conversion  he  would  be  entitled  to  the  entire 
value  of  his  bonds.^ 

It  is  legal  for  the  reorganization  committee  to  be  self-appointed.^ 
But  the  reorganization  committee  are  practically  agents  or  trustees 
and  hence  are  under  a  fiduciary  relationship  towards  those  who  have 
deposited  their  securities.  Good  faith,  accordingly,  is  required  from 
them.^  Even  though  the  reorganization  committee  have  exceeded 
their  powers  and  have  retained  possession  of  the  stock  of  the  reor- 


1  Industrial,  etc.  Co.  v.  Tod,  170  N. 
Y.  233  (1902),  rev'g  52  App.  Div.  195. 
A  minority  of  the  court,  while  agree- 
ing in  the  result,  held  that  there  was 
a  conversion,  but  that  the  measure  of 
damages  was  the  value  of  the  bonds 
as  fixed  by  the  price  paid  at  the  fore- 
closure sale,  and  not  their  value  prior 
to  the  sale,  the  sale  itself  not  being 
attacked',  and  no  further  actual  diam- 
age  having  been  shown.  Where  a  re- 
organization agreement  expressly  pro- 
vides that  the  committee  shall  adopt 
a  plan  of  reorganization  and  notify 
the  bondholders  of  it,  so  that  they 
may  withdraw  if  they  wish,  but  the 
committee  completes  the  reorganiza- 
tion without  submitting  such  a  plan 
before  foreclosure  sale,  the  commit- 
tee are  liable  to  any  bondholder  who 
objects  thereto,  and  a  covenant  in 
the  agreement  that  the  trustees  shall 
coufetrue  the  same  is  no  defense.  In 
a  bondholder's  suit,  the  measure  of 
damages  is  the  value  of  his  bonds 
on  the  day  of  the  violation  of  the 
agreement,  and  he  may  prove  such 
value,  where  they  have  no  market 
value,  by  proving  the  value  of  the 
property,  but  not  in  excess  of  the  par 
value  of  the  bonds  and  interest.  The 
bondholder's  suit  may  be  at  law  for 
breach  of  contract.  Industrial,  etc.  v. 
Tod,  180  N.  Y.  215  (1904),  rev'g  93 
N.  Y.  App.  Div.  2G3. 


2  Cutter  V.  Iowa  Water  Co.,  128  Fed. 
Rep.   505    (1904). 

3  Where  the  reorganization  commit- 
tee purchase  bonds  at  a  price  less 
than  the  amount  finally  realized  on 
the  bonds,  and  keep  the  profit,  they 
are  liable  jointly  and  severally  for 
the  profit  to  the  parties  who  have 
participated  in  the  reorganization,  and 
the  fact  that  in  organizing  the  new 
company  they  stated  that  profits  made 
by  them  "from  interim  investments" 
were  excluded  is  not  a  sufficient  dis- 
closure of  their  secret  profit.  Gluck- 
stein  V.  Barnes,  [1900]  A.  C.  240.  A 
stockholder  who  with  the  creditors 
and  bondholders  of  a  company  de- 
posits his  securities  with  a  reorgan- 
ization committee,  under  a  plan  by 
which  they  are  to  form  a  new  cor- 
poration to  take  over  the  property, 
may  hold  them  liable  for  bad  faith, 
and  his  suit  may  be  in  behalf  of 
himself  and  other  depositors.  Ma- 
whinney  v.  Bliss,  117  N.  Y.  App.  Div. 
255  (1907).  Where  a  plan  of  reorgan- 
ization provides  for  the  issue  of  bonds 
and  such  issue  is  made,  a  bona  fide 
holder  of  such  bonds  is  protected 
against  the  defense  that  the  parties  to 
the  reorganization  had  been  fraud- 
ulently induced  to  believe  that  no 
bonds  would  be  issued.  Big  Creek, 
etc.  Co.  V.  American,  etc.  Co.,  127  Fed. 
Rep.  625  (1904).    Where  a  reorganiza- 
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ganized  company  longer  than  they  should,  yet  if  they  had  power  to 
supply  defects  in  the  plan  and  the  bondholders  have  acquiesced  in 
their  action,  they  will  not  be  held  guilty  of  a  breach  of  trust. ^ 

Persons  who  have  contracted  with  the  committee,  without  knowl- 
edge of  the  fact  that  the  committee  are  acting  as  agents  only,  can 
undoubtedly  hold  the  committee  personally  liable  on  their  contracts.^ 


tion  has  been  completed,  and  a  vot- 
ing trust  established  and  a  release 
to  the  reorganization  committee  exe- 
cuted by  the  certificate  holders,  one 
of  the  certificate  holders  cannot  hold 
them  liable  in  damages  on  the  ground 
that  as  trustees  of  the  voting  trust 
they  controlled  the  board  of  directors 
and  had  mismanaged  the  new  corpo- 
ration, it  appearing  that  they  did  not 
constitute  a  majority  of  the  board 
of  directors  and  that  in  managing  the 
corporation  they  acted  as  stockholders 
and  directors,  and  not  as  a  reorgan- 
ization committee.  Lawrence  v.  Cur- 
tis, 191  Mass.  240  (1906).  In  a  suit 
by  a  depositor  under  a  reorganization 
agreement  for  an  accounting,  mis- 
management and  waste  being  charged, 
the  secretary  of  the  committee  may 
be  joined  as  a  party  defendant  and 
also  a  depositary  which  had  resigned 
and  been  succeeded  by  another  de- 
positary. Mawhinney  v.  Bankers'  Trust 
Co.,  124  N.  Y.  App.  Div.  609  (190S). 
Trustees  under  a  reorganization 
who  are  to  hold  a  majority  of 
the  stock  and  vote  the  same  for 
five  years,  unless  they  decide  to 
distribute  the  same  before  that 
time,  are  not  precluded  from  selling 
stock  owned  by  themselves  individu- 
ally, and  the  fact  that  they  sell  their 
own  stock  is  no  ground  for  compel- 
ling a  distribution  of  the  remaining 
stock.  Haines  v.  Kinderhook,  etc.  Ry., 
33  N.  Y.  App.  Div.  154  (1898).  In 
a  suit  by  a  bondholder  in  behalf  of 
himself  and  other  bondholders  against 
a  reorganization  committee  to  hold 
them  liable  for  breach  of  their  duty 
and  to  restrain  them  from  carrying 
out  a  plan  of  reorganization,  another 
bondholder  who  has  not  come  into  the 
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suit  has  no  standing  in  court,  espe- 
cially where  he  did  not  deiK)sit  his 
bonds  under  the  agreement.  Brown 
f.  Bache,  66  N.  Y.  App.  Div.  367 
(1901).  In  the  case  of  Browning  v. 
Kelly,  124  Ala.  645  (1899),  where  a 
party  received  bonds  on  his  agree- 
ment to  endeavor  to  reorganize  the 
railroad  company,  and  subsequently 
receiver's  certificates  were  necessarily 
issued  to  change  the  grade  and  im- 
prove the  road,  with  the  consent  of 
the  bondholders,  and  the  first  named 
party  was  obliged  to  furnish  the 
money  for  such  receiver's  certificates, 
and  upon  a  sale  of  the  proi>erty  he 
purchased  the  same  at  a  price  which 
paid  merely  the  receiver's  certificates, 
he  is  liable  on  the  contract  for  only 
the  value  in  excess  of  the  receiver's 
certificates,  it  being  shown  that  he 
filed  a  bill  in  equity  stating  that  he 
did  not  desire  to  purchase  the  prop- 
erty, and  offering  not  to  purchase  if 
any  one  else  would  bid  the  amount 
of  the  receiver's  certificates. 

1  Mills  V.  Potter,  189  Mass.  238 
(1905). 

2  Where  a  prospectus,  offering  for 
sale  trustee's  transferable  certificates, 
states  that  such  certificates  represent 
stock  deposited  with  the  trustee,  the 
stock  being  in  an  English  corporation, 
the  trustee  is  personally  liable  if  it 
turns  out  that  the  English  corpora- 
tion had  a  prior  lien  on  the  stock  to 
the  full  extent  of  its  value.  The  trus- 
tee was  bound  to  take  notice  of  the 
lien  created  by  the  by-laws  of  the 
English  corporation.  The  rule  of 
caveat  emptor  has  been  relaxed  so  as 
to  create  an  implied  warranty  of  title 
on  the  part  of  the  seller.  Even 
though   the   trustee   acted    as   agent. 
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Where  a  fund  is  set  aside  to  pay  the  reorganization  committee  and 
one  member  is  not  given  his  fair  share,  he  may  file  a  bill  for  an 
accounting.^  It  is  illegal  to  use  a  portion  of  the  funds  realized  on 
the  foreclosure  sale  to  pay  a  part  of  the  expense  of  reorganization, 
where  some  of  the  old  security-holders  do  not  enter  into  the  reor- 
ganization." 

Where  trustee's  certificates  are  issued  to  the  bondholders  or  stock- 
holders in  exchange  for  their  securities,  the  certificate  is  considered 
the  same  as  the  stock  or  bonds,^  except  that  it  is  not  negotiable.*    An 


yet,  the  principal  not  being  disclosed, 
the  trustee  is  liable.    McClure  v.  Cen- 
tral Trust  Co.,  165  N.  Y.  108   (1900). 
Where  various  corporations  appoint  a 
committee  to  carry  on  litigation,  they 
are  each  liable  for  the  attorneys'  fees, 
the  attorneys  having  no  knowledge  of 
the   limitation   of   the   power    of   the 
committee  in  the  matter.     Hanford  r. 
Washington  L.  Ins.  Co.,  73  Hun,  448 
(1893);    aff'd,  149   N.   Y.   614.     As   to 
whether  the  members  of  the  commit- 
tee are  liable  personally,  compare  the 
liability  of  trustees  under  somewhat 
similar     circumstances     (see     §§245, 
503c,  supra);   also  of  promoters    (see 
§  705,  supra) ;  of  officers  of  unincorpo- 
rated associations  (see  §508,  supra); 
\and  of  persons  who  sign  their  names 
and   add   an   official   title    (see    §  724, 
supra).     Where    the    chairman    of    a 
reorganized  committee  agrees  in  writ- 
ing, signed  by  him  as  chairman,  that 
he  will  give  a  party  $5,000  in  bonds 
for    withdrawing    a    suit,    subject    to 
ratification  by  the  committee,  and  the 
committee  does  ratify  the  agreement 
and  delivers  the  bonds  to  the  chair- 
man  for  that  purpose,  the  chairman 
is  individually  liable  for  not  deliver- 
ing  the   bonds  to  the   party   entitled 
to  them.     Gerding  v.  Funk,  48  N.  Y. 
App.  Div.  603   (1900).     The  attorneys 
for  the  reorganization  committee  may 
have  a  lien  on  the  bonds  superior  to 
that   of   a   pledge    of    such   bonds   to 
secure  a  loan  obtained  by  the  commit- 


tee. Needles  v.  Smith,  87  Fed.  Rep. 
316  (1898).  Where  the  bondholders 
are  reconstructing  the  property  they 
may  be  personally  liable,  but  a  suit 
against  them  must  be  against  them 
individually  and  not  as  "bondhold- 
ers." Standard,  etc.  Co.  v.  Muncey,  33 
Tex.  Civ.  App.  416    (1903). 

1  Christian  y.  Smith,  105  Fed.  Rep. 
466  (1900). 

2  Re  Canning,  etc.  Co.,  [1900]  1  Ch. 
708.  The  chairman  of  the  bondhold- 
ers' committee  cannot  claim  compen- 
sation for  his  services  out  of  the  pro- 
ceeds of  the  foreclosure  sale.  He 
must  collect  from  the  bondholders 
whom  he  represented.  Trust  &  De- 
posit Co.  V.  Spartanburg,  etc.  Co.,  97 
Fed.  Rep.   409    (1899). 

3  Where  stock  is  deposited  with  a 
trustee  for  purposes  of  reorganization, 
and  transferable  certificates  are  is- 
sued therefor  by  the  trustee,  a  claim- 
ant of  stock  vv'hich  another  person 
has  deposited,  and  for  which  such 
other  person  has  the  trustee's  certifi- 
cate, cannot  compel  the  trustee  to  de- 
liver up  the  stock  until  the  trustee's 
certificate  is  returned,  even  though 
the  party  holding  it  is  a  party  de- 
fendant. Bean  v.  American  L.  &  T. 
Co.,  122  N.  Y.  622  (1890).  In  Cas- 
sagne  v.  Marvin,  143  N.  Y.  292  (1894), 
a  trustee's  certificate  representing  an 
interest  in  a  reorganized  property  was 
upheld  and  a  transfer  of  the  certificate 
enforced.     The  court  held  also  that 


4  Railroad   Co.   r.   Howard,   7  Wall,    bard  r.  Manhattan  Trust  Co.,  87  Fed. 
392   (1868).     Of.  Goodwin  v.  Robarts,    Rep.  51   (1898). 
L    R.  1  App.  Cas.  476    (1876);    Hub- 
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attachment  cannot  be  levied  on  such  certificates  by  serving  process 
on  the  trustee  only.^  A  certificate  issued  by  the  reorganization  com- 
mittee, entitling  the  holder  to  withdraw  his  bonds,  is  not  negotiable 
although  transferable.  If  the  holder  subsequently  agrees  to  the  reor- 
ganization plan,  doing  away  w'ith  his  right  to  withdraw  his  bonds, 
la  purchaser  of  the  certificate  cannot  withdraw  the  bonds.^  A  cer- 
tificate entitling  a  person  named  to  bonds  may  be  assigned,  even 
though  by  its  terms  it  can  be  assigned  only  with  the  assent  of  tho 
corporation  issuing  tho  same.^  The  court  may  allow  antagonistic  re- 
organization committees  to  intervene  in  the  suit  and  become  parties.* 
Where  tho  reorganization  agreement  provides  that,  in  case  any  change 
is  made  in  its  provisions,  any  party  may  withdraw  upon  paying  his 
proportion  of  the  expense  up  to  that  time,  a  bondholder  who  had 
deposited  his  bond  ma}"  bring  suit  to  withdraw  the  same  upon  a 
change  in  the  conditions,  and  may  have  an  injunction  pendente  lite.^ 
Delay  may  bar  the  complaint  of  a  party  who  did  not  receive  such 


a  trustee  issuing  certificates  to  repre- 
sent an  interest  in  a  reorganized  prop- 
erty has  no  lien  on  a  certificate  for 
costs  in  a  litigation  over  it.  A  holder 
of  a  temporary  certificate  for  bonds 
to  be  delivered  when  engraved  may 
maintain  a  suit  as  though  the  bonds 
had  actually  been  delivered.  Jenkins 
V.  John  Good,  etc.  Co.,  56  N.  Y.  App. 
Div.  573  (19O0).  Where  upon  reor- 
ganization the  committee  iscue  trans- 
ferable certificates  exchangeable  into 
stock  of  the  new  corporation  when 
it  is  formed,  the  new  corporation  is 
liable  for  allowing  an  exchange  by  a 
person  to  whom  a  trustee  has  illegally 
transferred  the  certificates  issued  to 
him.  Mobile,  etc.  Ry.  v.  Humphries, 
7  S.  Rep.  522   (Miss.  1890). 

1  Where  certificates  of  stock  and 
other  property  are  transferred  to  a 
trustee  who  issues  transferable  trus- 
tee's certificates  therefor,  of  the  par 
value  of  $5,000  each,  with  various  pro- 
visions for  the  sale  of  the  property 
and  a  distribution  of  the  proceeds,  or 
for  the  transfer  to  a  corporation  and 
a  distribution  of  the  stock,  the  legal 
title  is  thereby  conveyed,  and  hence, 
the  holders  of  the  certificates  having 
only  an  equitable  interest  in  the  proi)- 
erty,  an  attachment  cannot  be  levied 
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on  such  trustee's  certificates,  under 
the  New  York  statute,  by  serving  the 
process  on  the  trustee,  no  service 
having  been  made  upon  the  holder 
of  the  certificates.  Montgomery  r. 
McDermott,  103  Fed.  Rep.  801  (1900). 
This  same  transaction  was  also  in- 
volved in  Montgomery  v.  Boyd,  60  N. 
Y.  App.  Div.  133    (1901). 

2  Mercantile,  etc.  Co.  v.  Low,  87 
Fed.  Rep.  Ml  (1898).  Cf.  §  622f, 
supra. 

3  Hubbard  v.  Manhattan  Trust  Co., 
87  Fed.  Rep.  51  (1898). 

4  Farmers'  L.  &  T.  Co.  i\  Cape  Fear, 
etc.  Ry.,  71  Fed.  Rep.  38    (1895). 

5  Kennedy  v.  Kennedy,  70  Hun,  257 
(1893).  Where  bonds  and  stocks  of 
various  railroads  are  deposited  for 
purposes  of  reorganization,  and  the 
reorganization  fails,  and  parties  en- 
titled to  a  part  of  the  securities  so 
dei>osited  bring  suit  and  cause  a  sale 
of  the  securities  to  be  made  to  pay 
the  exi>enses,  and  bring  about  a  dis- 
tribution of  the  surplus,  another 
party  entitled  to  another  part  of  the 
securities  cannot  maintain  an  action 
for  such  distribution  unless  all  par- 
ties are  brought  in.  Carman  r.  Farm- 
ers' L.  &  T.  Co.,  70  Hun,  283    (1893). 
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securities  as  he  bargained  for.^  A  suit  by  one  signer  of  a  reorgani- 
zation agreement  to  enforce  it  prevents  laclics  being  cliarged  against 
other  signers  who  do  not  commence  suit  until  a  long  time  subse- 
quently.^ Where  the  mortgage  prescribes  that  the  trustee  shall  take 
possession  and  operate  or  sell  the  road  upon  default,  and  as  a  matter 
of  fact  possession  is  taken  by  a  reorganization  committee,  which  holds 
practically  all  the  bonds  and  stock,  and  a  friendly  foreclosure  is  had 
and  a  reorganization  carried  out,  expenses  incurred  by  the  commit- 
tee in  operating  the  road  must  be  paid  prior  to  the  mortgage,  the 
foreclosure  decree  having  a  provision  that  debts  prior  in  equity  to 

1  Peninsular  Iron  Co.  v.  Eells,  68  being  no  definite  contract  on  the  part 
Fed.  Rep.  24  (1895).  Bondholders  of  the  consolidated  company  so  to  do, 
who  have  taken  part  in  a  reorganiza-  and  there  being  a  provision  as  to  the 
tion  plan  by  w^hich  a  new^  first  mort-  consolidated  bonds  in  case  the  bond- 
gage  has  been  issued  to  pay  certain  holders  in  the  constituent  companies 
floating  debts  of  the  old  company  can-  refused  or  neglected  to  exchange, 
not,  after  the  new  company  becomes  Mott  v.  N.  Y.  etc.  Co.,  29  N.  Y.  Misc. 
insolvent,  have  the  transaction  set  Rep.  39  (1899).  Even  though  the 
aside  on  the  ground  that  the  new  first-  plan  of  reorganization  which  a  corn- 
mortgage  bonds  were  insufficient  to  mittee  formulates,  under  its  power  in 
pay  the  old  debts  or  could  not  be  the  reorganization  agreement  to  for- 
used  for  that  purpose,  there  being  no  mulate  a  plan,  provides  that  the  se- 
fraud  or  concealment  involved.  Co-  curities  shall  be  sold  to  a  syndicate 
lumbus,  ect.  R.  R.  Appeals,  109  Fed.  and  that  the  stock  shall  be  placed  in 
Rep.  177  (1901).  A  contract  between  the  hands  of  trustees  to  be  voted  by 
the  owner  of  property  and  a  promoter  them  under  what  is  known  as  "vot- 
by  which  the  former  agrees  to  sell  ing  trust,"  and  the  old  stockholders 
his  property  to  a  corporation  to  be  are  allowed  to  participate  only  by 
formed  by  the  latter,  with  a  specified  turning  in  their  stock  and  buying  the 
capital  stock,  cannot,  a  year  after  the  new  stock  from  such  syndicate  upon 
transaction  has  been  carried  out,  be  paying  a  certain  sum,  nevertheless  a 
made  the  basis  of  a  suit  ifl  equity  to  stockholder  who  signed  the  original 
compel  the  promoter  to  cancel  excess-  reo'rganization  agreement  and  who 
ive  stock  which  was  issued  to  the  has  not  withdrawn  his  stock  within 
promoter,  there  being  no  allegation  the  twenty  days  fixed  by  the  agree- 
that  the  promoter  still  had  the  stock,  ment  for  withdrawal,  if  dissatisfied 
The  remedy  of  the  vendor  is  at  law.  with  the  plan,  and  who  has  not  exer- 
Even  though  several  vendors  to  the  cised  his  rigbt  to  purchase  the  new 
corporation  had  a  similar  claim,  yet  stock,  cannot  by  a  bill  in  equity  cause 
one  of  them  cannot  file  such  a  bill  the  above  two  provisions  to  be  de- 
in  equity  in  behalf  of  himself  and  dared  illegal,  especially  where  the 
others.  Brehm  v.  Sperry,  92  Md.  378  original  agreement  gives  such  stock- 
(1901).  Even  though  on  the  consoli-  holder  no  right  to  participate  in  the 
dation  of  several  railroads  provision  benefits  of  the  reorganization,  but 
is  made  for  issuing  consolidated  bonds  gives  him  only  such  rights  as  the 
to  take  up  existing  bonds  of  the  con-  plan  may  confer.  Miller  v.  Dodge,  28 
stituent  companies,  yet  after  seven  N.  Y.  Misc.  Rep.  640  (1899). 
years'  delay  a  holder  of  the  latter  2  Cox  v.  Stokes,  156  N.  Y.  491 
bonds  cannot  compel  the  consolidated  (1898).  Cf.  §163  and  ch.  XLIV, 
company  to  make  the  exchange,  there  supra. 
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the  mortgage  and  entitled  to  payment  from  the  corpus  shall  be  paid 
by  the  purchasers.^  A  reorganization  connuittcc  may,  after  their 
work  is  completed,  maintain  a  bill  in.  equity  to  have  their  accounta 
allowed  and  the  securities  distrilmted  and  their  compensation  fixed 
and  a  discharge  from  the  trust  decreed.-  The  bondholders  are  liable 
to  the  trustee  for  his  compensation  and  disbursements,  even  though 
the  trust  agreement  docs  not  so  provide.^ 

§  880.  Reorganization  in  accordance  ivith  and  U7ider  a  statute — 
Englishrcorganizations. —As  will  be  sho\vTi  hereafter,  a  new  rail- 
road corporation  which  purchases  directly  or  indirectly  the  railroad 
and  property  of  an  insolvent  railroad  company  at  a  foreclosure  sale 
does  not  purchase  and  succeed  to  the  various  special  powers  and 
privileges  of  the  old  corporation.^  The  only  things  that  pass  by  the 
sale  are  the  railroad,  property,  and  right  to  operate  the  railroad. 
But  it  often  happens  that  valuable  powers  and  privileges  exist  under 
the  old  chartei  and  that  the  new  corporation  desires  to  succeed  to 
them  also.  Hence  many  of  the  states  have  passed  statutes  confer- 
ring on  the  reorganized  company  all  the  powers  and  privileges  of  the 
old  company.  These  statutes  also  often  provide  that  such  of  the 
bondholders  and  stocldiolders  as  apply  to  give  up  their  holdings  in 
the  old  company  and  take  in  place  thereof  holdings  in  the  reorganized 
company  shall  be  allowed  so  to  do.  Generally  the  statute  prescribes 
the  procedure  to  be  followed  in  allowing  the  stockholders  of  the  old 
corporation  to  become  members  of  the  new  corporation.  Where  such 
a  procedure  is  prescribed,  and  a  newspaper  advertisement  is  made 
as  required  by  statute,  limiting  the  time  within  which  the  old  stock- 
holder must  apply  for  admission  into  the  new  corporation,  a  stock- 
holder of  the  old  corporation  who  fails  to  apply  within  the  prescribed 
time  is  barred  of  all  right  to  come  into  the  new  corporation,  and  a 
court  of  equity  cannot  give  him  any  relief.'^     Even  though  a  reor- 

1  Queen   Anne's,   etc.   Co.   v.   Queen  become  members  of  the  new  company- 
Anne's  R.  R.,  14S  Fed.  Rep.  41  (1906).  upon  such  facts  as  they  would  be  able 

2  Mills    V.    Potter,    189    Mass.    238  to    establish    in    a   court    of   equity." 
(1905).  Reversing  11  Abb.  N.  Cas.  133.     Con- 

3  Louisville  &  N.  R.  R.  v.  Schmidt,  cerning  the  New  York  statutes  on  re- 
107  S.  W.  Rep.  745  (Ky.  1908).  organization,  see  also   Pratt   v.  Mun- 

4  See  §  897,  infra.  son,  84  N.  Y.  582  (1881).    For  various 
sVatable  i\  New  York,  etc.  R.  R.,    statutes    relative    to    reorganizations, 

96  N.  Y.  49  (1884),  the  court  saying:  see    Jones,    Corp.    Bonds,    etc.,    §698. 

"It  would   lead   to   intolerable   incon-  A  bondholder  who  participates   in   a 

venience,   confusion,   and   difficulty   if  reorganization  under  the  Maine  stat- 

the  stockholders  of  the  old  company  utes  may  enjoin  an  excessive  issue  of 

could  in  such  a  case  take  their  own  the    reorganization    securities    to   an- 

time  to  assent  to  the  plan  cf  reorgan-  other  bondholder.    Lincoln  Nat.  Bank 

ization,  and   to  assert  their  right  to  r.  Portland,  82  Me.  99  (1SS9).    Where 
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gconization  nnder  a  statute  which  releases  the  stcckholders  from  a 
part  of  their  liability  may  be  of  doubtful  legality,  yet  creditors  who 
accept  the  benefits  thereof  cannot  afterwards  complain.^ 

In  England  there  is  no  such  thing  as  the  foreclosure  of  a  railroad 
mortgage.  By  act  of  parliament,  however,  reorganizations  are  ef- 
fected by  the  decree  of  a  court  approving  of  such  a  plan  of  reorgani- 
zation as  a  specified  proportion  of  the  security-holders  may  formu- 
late.^ A  plan  of  reorganization  is  submitted  to  the  court  upon  the 
application  of  a  certain  part  of  the  interested  persons,  and  if  the 
court  approves  of  the  plan  it  is  binding  upon  all  stockholders  and 
creditors.  This  is  a  statutory  reorganization  pure  and  simple.  It  is 
simple,  effective,  and  in  the  end  is  substantially  the  same  as  Ameri- 
can reorganizations,  except  that  the  latter  involve  prolonged  litiga- 
tion, expense,  and  loss,  disproportionate  to  the  results  effected,^  The 
English  decisions  on  the  statutes  for  reorganizations  are  instructive 
and  are  given  in  the  notes  below.'* 


reorganization  is  under  a  statute 
whereby  mortgages  of  the  reorganized 
company  are  to  be  subordinate  to  all 
subsequent  judgments  of  a  certain 
class,  such  a  judgment  has  no  prece- 
dence if  the  reorganized  company's 
mortgage  has  been  foreclosed  and  sale 
made  before  such  judgment.  Reorgan- 
ization need  not  be  under  the  statute. 
Jeffrey  v.  Moran,  101  U.  S.  285  (1879). 
Even  though  a  corporation  is  put  into 
a  receiver's  hands,  under  a  statute 
relative  to  insolvent  corporations,  and 
notice  for  the  presentation  of  claims 
is  given,  and,  in  accordance  with  the 
statute,  all  claims  not  presented  with- 
in four  months  are  barred  and  the 
property  is  then  sold,  yet  a  non-resi- 
dent creditor  who  had  no  actual  no- 
tice may  attack  the  proceedings  on 
the  ground  that  they  were  fraudulent 
and  for  the  purpose  of  reorganizing 
the  company  in  fraud  of  creditors. 
Dobson  V.  Peck  Bros.  &  Co.,  103  Fed. 
Rep.  904  (1900). 

1  Hunt  V.  Roosen,  SI  N.  W.  Rep.  259 
(Minn.  1902).  Where  a  reorganiza- 
tion is  had  under  a  statute  without 
foreclosure  and  some  of  the  old  stock- 
holders do  not  take  part  and  the  re- 
organized company  becomes  insolvent, 
the  statutory  liability  of  the  old  stock- 


holders continues  only  after  the  lia- 
bility of  the  new  stockholders  is  ex- 
hausted. Willius  V.  Mann,  91  Minn. 
494  (1904). 

2  Concerning  this  subject  see  the 
Act  of  Parliament,  30  &  31  Vict. 
(1867)  127,  §§  6-20;  also  Re  Cambrian 
Rys.,  L.  R.  3  Ch.  278  (1868);  Munns 
V.  Isle  of  Wight  Ry.,  L.  R.  8  Eq.  653 
(1869);  Re  Bristol,  etc.  Ry.,  L.  R. 
6  Eq.  448  (186S);  London,  etc.  Assoc. 
V.  Wrexham,  etc.  Ry.,  L.  R.  IS  Eq. 
566  (1874);  Re  Devon,  etc.  Ry.,  L.  R. 
6  Eq.  610  (1868);  Re  Devon,  etc.  Ry., 
L.  R.  6  Eq.  615  (1868);  Stevens  v. 
Mid-Hants  Ry.,  L.  R.  8  Ch.  1064 
(1873).  Similar  acts  exist  in  Canada. 
See  Jones  v.  Canada,  etc.  Ry.,  46  U. 
C.  Q.  B.  250  (1881);  Canada  Ry.  v. 
Gebhard,  109  U.  S.  527  (1883). 

3  See  also  §  833,  supra. 

4  Reconstruction  of  a  company 
means  carrying  on  substantially  the 
same  business  by  substantially  the 
same  persons  without  all  the  assets 
and  liabilities  necessarily  passing  to 
the  new  company.  Amalgamation 
means  the  blending  of  two  concerns 
into  one,  either  by  transferring  both 
to  a  new  company  or  transferring  one 
to  the  other.  Re  South  African,  etc. 
Co.,  [1904]  2  Ch,  268.     A  reorganiza- 
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A   fodoral   court  lias  liekl   that  an   American  stocklioldcr  in   an 
Englisii  corporation  is  liable  to  assessments  upon  liis  stock  where 


lion  was  confirmed  by  the  court  under 
the  English  statute  in  the  case  Re 
Tea  Corporation,  Ltd.,  [1904]  1  Ch. 
12,  even  though  by  such  reorganiza- 
tion the  common  shareholders  got 
nothing  except  the  right  to  take  new 
stock  by  paying  ten  shillings  on  the 
pound.  A  reorganization  by  a  trans- 
fer of  all  the  assets  to  a  new  company 
on  the  approval  of  the  court  is  al- 
lowed by  statute  in  England,  and  a 
dissenting  stockholder  cannot  prevent 
it.  Nicholl  r.  Eberhardt  Co.,  61  L.  T. 
Rep.  489  (1889);  Re  Callao  Bis.  Co., 
L.  R.  42  Ch.  D.  169  (1889);  Re  Lon- 
don Chartered  Bank,  [1893]  3  Ch.  540. 
A  provision  in  an  English  debenture 
that  a  majority  of  the  holders  of  de- 
bentures might  "sanction  any  modifi- 
cation or  compromise  of  the  rights  of 
the  debenture-holders  against  the  com- 
pany or  against  the  property"  is 
valid,  and  such  a  compromise  is  bind- 
ing on  the  minority.  Sneath  v.  Valley 
Gold,  [1893]  1  Ch.  477.  In  England 
a  reorganization  by  sale  to  a  new  cor- 
poration is  called  a  "reconstruction." 
Simpson  v.  Palace  Theater,  69  L.  T. 
Rep.  70  (1893).  In  Re  English,  etc. 
Chartered  Bank,  [1893]  3  Ch.  385,  the 
court  allowed  foreign  creditors  to  vote 
abroad  by  proxy  deposited  abroad,  and 
to  telegraph  such  vote  to  the  home 
meeting  on  a  scheme  of  reorganiza- 
tion. The  court  also  held  that  a  proxy 
need  not  state  the  day  of  meeting. 
Under  the  English  statutes  authoriz- 
ing the  holders  of  the  securities  to 
reorganize  or  modify  the  original  plan, 
provided  the  court  approves  the  same, 
the  plan  may  be  extended,  the  court 
ordering  that  dissenting  security- 
holders be  paid  in  cash  their  propor- 
tion of  the  assets  as  they  then  exist. 
Foreign,  etc.  Trust  Co.  r.  Sloper, 
[1894]  3  Ch.  716,  rev'g  [1893]  2  Ch. 
96.  Where  by  the  mortgage  a  ma- 
jority of  the  debenture-holders  may 
bind  all  by  a  vote  to  modify  or  com- 
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promise,  the  maporlty  may  compel  all 
to  turn  in  their  debentures  to  a  re- 
organized company  and  take  stock 
therefor.  Mercantile  Inv.  Co.  v.  River 
Plate,  etc.  Co.,  [1894]  1  Ch.  578.  A 
person  having  the  right  to  take  part 
in  a  reorganization  and  not  doing  so, 
but  objecting  thereto,  cannot  long  sub- 
sequently, after  the  stock  has  risen, 
bring  suit  to  be  allowed  to  take  stock, 
under  the  English  act.  Weston  v. 
New  Guston,  etc.  Co.,  60  L.  T.  Rep. 
805  (1889);  aff'd,  62  L.  T.  Rep.  275 
(1889);  aff'd,  H.  of  L.,  64  L.  T.  Rep. 
815  (1891).  Reorganization  may  be 
compelled  in  England  on  a  certain 
vote  and  with  the  approval  of  the 
court,  and  even  the  secured  creditors 
may  be  compelled  to  take  stock  in  pay- 
ment. Re  Empire  Min.  Co.,  L.  R.  44 
Ch.  D.  402  (1890).  For  an  instance 
and  full  discussion  of  a  plan  of  re- 
organization opposed  by  unsecured 
creditors,  but  approved  by  the  court, 
see  Re  East,  etc.  Dock  Co.,  L.  R.  44 
Ch.  D.  38  (1890).  Where  a  plan  of 
voluntary  reorganization  is  adopted 
and  carried  out,  a  party  who  refuses 
to  go  into  it  cannot  claim  that  cred- 
itors prior  to  him  have  lost  such 
priority  by  reason  of  their  accepting 
subordinate  securities  under  the  re- 
organization scheme.  He  cannot  take 
advantage  of  that  fact.  Stevens  v. 
Mid-Hants  Ry.,  L.  R.  8  Ch.  1064 
(1873).  Where,  upon  a  voluntary  dis- 
solution of  a  corporation,  a  reorgan- 
ization scheme  is  carried  out  by  which 
the  proiMjrty  is  turned  over  to  a  new 
company  for  its  shares,  and  a  reason- 
able time  is  fixed  within  which  the 
old  stockholders  must  exercise  their 
option  to  take  stock  or  have  it  sold 
by  the  liquidator,  a  stockholder  can- 
not exercise  his  option  after  that 
time,  although  he  was  ignorant  of  the 
whole  matter,  nor  can  he  have  the 
scheme  set  aside.  Postlethwaite  v. 
Port  Phillip,  etc.  Co.,  L.  R.  43  Ch.  D. 
19 
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such  assessment  has  been  levied  in  accordance  with  the  English 
statutes,  even  though  the  stock  originally  was  fully  paid,^  But  the 
^N'ew  York  courts  refused  to  hold  a  ISTew  York  stockholder  in  an 
English  corporation  liable  for  his  unpaid  subscription,  where,  under 
a  plan  of  reorganization,  sanctioned  by  the  English  courts,  in  ac- 
cordance with  English  law,  a  portion  of  the  amount  collected  is  to 
go  to  the  reorganized  company,  while  other  stockholders  were  not 
required  to  pay  their  subscriptions,  if  they  took  part  in  the  reor- 
ganized comj)any  and  paid  a  small  sum,  especially  where,  if  all  the 
stockholders  had  paid  in  full,  the  amount  would  have  been  more 
than  necessary  to  pay  the  debts.  The  court  also  held  that  an  Ameri- 
can stockholder  in  an  English  corporation  is  not  estopped  from  com- 
plaining of  an  unfair,  illegal  scheme  of  reorganization,  merely  be- 
cause he  did  not  oppose  it  before  it  was  sanctioned  by  the  English 
courts  in  accordance  with  the  English  statute,  where  it  is  shown 
that  he  did  not  know  anything  about  it,  and  that  a  reorganization 
of  an  English  company  sanctioned  by  the  English  courts  is  not  per- 
sonally binding  on  a  ISTew  York  stockholder,  except  as  he  has  property 
or  is  in  England.^ 

In  Canada  special  statutes  sometimes  provide  that  upon  corpo- 
rate insolvency  a  certain  proportion  of  the  security-holders  may 
agree  upon  a  plan  subject  to  the  approval  of  the  court,  whereby  the 
interests  of  all  the  security-holders  may  be  arbitrarily  reduced  in 

452  (1889);  Weston  v.  New  Guston  pose  being  to  acquire  the  control  of 
Co.,  62  L.  T.  Rep.  275  (1889);  aff'd,  the  American  companies.  Tlie  scheme 
H.  of  L.,  64  L.  T.  Rep.  815  (1891).  of  reorganization  is  given  in  the  re- 
As  to  the  rights  of  creditors,  see  also  port.  The  approval  of  the  court  was 
Re  Cambrian  Ry.,  L.  R.  3  Ch.  278  in  accordance  with  the  statute. 
(1868);  Re  Devon,  etc.  Ry.,  L.  R.  6  i  Giesen  v.  London,  etc.  Mort.  Co., 
Eq.  610  (18G8);  London,  etc.  Assoc,  r.  102  Fed.  Rep.  584  (1900).  An  Eng- 
Wrexham,  etc.  Ry.,  L.  R.  18  Eq.  566  lish  corporation  may  be  reorganized 
(1874).  Concerning  the  provision  in  in  accordance  with  the  English  stat- 
the  English  statutes  for  buying  out  utes,  and  American  stockholders  there- 
dissenting  stockholders  by  paying  an  in  cannot  object.  Even  though  a  no- 
amount  fixed  by  arbitrators,  see  Re  tice  of  a  meeting  of  the  stockholders 
Mysore,  etc.  Co.,  L.  R.  42  Ch.  D.  535  in  an  English  corporation  is  so  short 
(1889).  For  a  case  of  a  complicated  as  not  to  reach  American  stockhold- 
reorganization  under  the  English  ers  in  time  for  the  meeting,  yet  if 
statutes,  see  Re  Neath,  etc.  Ry.,  such  notice  was  in  accordance  with 
[1892]  1  Ch.  349.  In  Re  Alabama,  etc.  the  English  law  and  was  not  in  viola- 
Ry.,  [1891]  1  Ch.  213,  a  reorganiza-  tion  of  the  charter  or  by-laws,  it  is 
tion  scheme  was  approved  by  the  legal.  Republican,  etc.  Mines  r. 
court  and'  became  effective,  although  Brown-,  58  Fed.  Rep.  644  (1893),  rev'g 
it  deprived  former  debenture-holders  Brown  r.  Republican,  etc.  Mines,  55 
of  their  security.  The  property  of  Fed.  Rep.  7.  See  98  L.  T.  Rep.  809. 
the  company  consisted  of  stock  in  2  Bank  of  China  v.  Morse,  168  N.  Y. 
American  railroad  companies,  the  pur-  458  (1901). 

3220 


en.  Lii.] 


REORGANIZAflON. 


[§  890. 


value.  This  is  legal  and  binds  all  i)arlies.'  Even  in  the  United 
States  if  a  legislature  authorizes  a  reorganization  without  foreclosure, 
and  the  bondholders  are  given,  a  certain  time  to  consent,  those  who 
do  not  act  within  that  time  are  held  to  have  assented.-  After  a 
strict  foreclosure  the  legislature  may  authorize  the  trustee  to  convey 
the  property  to  a  new  corporation  on  certain  terms.  All  the  Ixjnd- 
holders  and  stockholders  are  bound. '"^ 

§  890.  Stat2is  of  a  purchaser  of  the  property  at  foreclosure  sale — 
He  takes  the  property  free  from  claims  of  unsecured  creditors  and 
the  contracts  and  liabilities  of  the  old  company— His  duty  as  to 
completing  and  operating  the  road— He  may  operate  the  road  but 
does  not  succeed  to  the  corporate  existence — Exemptions  from  taxa- 
tion— The  purchaser  takes  with  notice  of  certain  claims.- — The 
foreclosure  cuts  off  the  rights  of  the  unsecured  creditors  as  well  as 
the  stockholders  of  the  old  company.  Junior  liens  are  also  cut  off. 
The  purchaser  takes  the  property  free  and  clear  of  all  claims  and 
debts  excepting  liens,  subject  to  which  he  buys."*  He  is  not  liable 
for  the  debts  of  the  old  company,  unless  he  purchases  expressly  sub- 
ject to  those  debts.^     The  decree  of  foreclosure  may  leave  the  .pur- 


1  Canada  Southern  Ry.  v.  Gebhard, 
109  U.  S.  527  (1883). 

2  Gilfillan  v.  Union  Canal  Co.,  109 
U.  S.  401  (1883).  The  legislature  may 
by  statute  allow  stockholders  to  vote 
on  a  plan  to  relieve  the  corporation 
from  its  embarrassments,  and  may 
prescribe  that  votes  not  cast  within 
three  months  shall  be  counted  in  the 
affirmative.  Union  Canal  Co.  v.  Gil- 
fillin,  93  Pa.  St.  95  (1880). 

3  Gates  V.  Boston,  etc.  R.  R.,  53 
Conn.  333  (1885);  Middletown  v.  Bos- 
ton, etc.  R.  R.,  53  Conn.  351  (1885). 

4  See  §§  860  and  673,  supra. 

5  S^ee  §  673,  supra.  A  railroad  cor- 
poration purchasing  property  of  an- 
other railroad  corporation  at  foreclos- 
ure sale  is  not  liable  for  the  debts  of 
the  latter.  Hoard  v.  Chesapeake,  etc. 
RJ^,  123  U.  S.  222  (1887).  A  com- 
pany purchasing  a  property  on  fore- 
closure is  not  liable  on  a  judgment 
against  the  receiver.  Brockert  v. 
Iowa  Cent.  Ry.,  93  Iowa.  132  (1894). 
A  reorganized  company  after  foreclos- 
ure was  held  not  to  have  assumed 
the  old  bonds  in  Fernschild  v.  Yueng- 


ling  Brewing  Co.,  15  N.  Y.  App.  Div. 
29  (1897).  A  reorganized  company 
that  purchases  the  property  at  fore- 
closure sale  and  assumes  all  the  old 
debts  excepting  the  mortgage  bonds 
cannot  be  held  liable  by  one  of  the 
old  bondholders  as  having  assumed 
the  payment  of  his  band.  Fernschild 
V.  Yuengling,  etc.  Co.,  154  N.  Y.  667 
(1898).  A  tax  on  the  capital  stock 
is  a  tax  on  personalty,  and  is  cut  off 
by  a  foreclosure  of  a  mortgage  exe- 
cuted and  recorded  before  the  tax 
was  levied.  The  purchaser  at  the  fore- 
closure sale  takes  the  property  free 
from  such  tax.  Cooper  v.  Corbin,  105 
111.  224  (1883).  Cf.  Osterberg  i\ 
Union  T.  Co.,  93  U.  S.  424  (1876). 
The  purchasers  at  foreclosure  sale 
take  subject  to  a  debt  created  by  order 
of  the  court  for  the  purpose  of  pur- 
chasing rolling-stock;  the  rolling-stock 
being  part  of  the  property  sold  at  the 
foreclosure  sale.  "The  court  \^'as  not 
divested  of  its  power  and  duty  of  man- 
aging the  property  by  reason  of  a 
sale  which  the  purchasers  delayed  or 
neglected    for    many    j^ears    to    com- 
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chaser  at  foreclosure  sale  liable  for  part  or  all  of  tlie  debts  wliich  are 


plete."  The  debt  created  for  rolling- 
stock  will  be  paid  out  of  the  proceeds 
of  the  sale,  unless  bonds  are  turned 
in  in  payment;  in  the  latter  case  the 
purchasers  must  pay  such  debt.  Vilas 
V.  Page,  106  N.  Y.  439  (1887).  As 
to  such  debts  see  §§  873-875,  supra. 

Where  in  the  decree  of  sale  to  a 
reorganization  company  it  is  expressly 
provided  that  the  old  indebtedness  is 
not  cut  off,  the  new  company  is  liable 
for  breach  of  warranty  of  title  by  the 
old  company.  Wood  i\  Dubuque,  etc. 
R.  R.,  28  Fed.  Rep.  910  (1886).  Un- 
secured creditors  who  are  given  an 
opportunity  to  come  into  the  reorgan- 
ization, but  do  not  do  so,  are  cut  off 
entirely  by  the  foreclosure.  Hancock 
V.  Toledo,  etc.  R.  R.,  11  Biss.  148 
(1882) ;  s.  c,  9  Fed.  Rep.  738.  A  pur- 
chaser at  foreclosure  sale  is  not  liable 
for  the  debts  of  the  mortgagor.  Lin- 
coln Tp.  V.  Kansas  City,  etc.  R.  R., 
108  N.  W.  Rep.  140  (Neb.  1906). 
Where  corporate  property  is  sold  on 
foreclosure  and  a  new  corporation  is 
organized',  which  then  purchases  the 
property,  the  latter  is  not  liable  for 
the  debts  of  the  old  corporation,  even 
though  it  has  the  same  members. 
Allen  V.  North  Des  Moines  Church,  127 
Iowa,  96  (1905).  Where  debts  against 
one  corporation  are  transferred  to  a 
new  corporation  for  stock  of  the  lat- 
ter, such  debts  continue  against  the 
former.  McEwen  v.  Harriman,  etc. 
Co.,  138  Fed.  Rep.  797  (1905).  The 
purchaser  at  the  foreclosure  sale  is 
not  liable  for  the  debts  or  obligations 
of  the  company  which  has  been  fore- 
closed. Menasha  v.  Milwaukee,  etc. 
R.  R.,  52  Wis.  414  (1881);  Cook  v. 
Detroit,  etc.  Ry.,  43  Mich.  349  (1880); 
Hopkins  v.  St.  Paul,  etc.  R.  R.,  2  Dill. 
396  (1872);  s.  c,  12  Fed.  Cas.  494; 
Gilman  v.  Sheboygan,  etc.  R.  R.,  37 
Wis.  317  (1875);  Vilas  r.  Milwaukee, 
etc.  Ry.,  17  Wis.  497  (1863);  Wright 
V.  Milwaukee,  etc.  Ry.,  25  Wis.  46 
(1869);  Smith  v.  Chicago,  etc.  Ry.,  18 
Wis.  17  (1864);  Pennsylvania  Transp. 


Co.'s  Appeal,  101  Pa.  St.  576  (1882). 
The  purchaser  takes  the  property  free 
and!  clear  from  all  claims  against  the 
receiver  unless  the  statutes  provide 
otherwise.  Howe  v.  St.  Clair,  8  Tex. 
Civ.  App.  101  (1894),  Where  a  final 
decree  vesting  the  title  in  the  pur- 
chaser vests  title  free  from  the  re- 
ceiver's debts  or  certificates,  the  lien 
of  such  debts  and  certificates  is  trans- 
ferred to  the  proceeds  of  the  sale. 
Mercantile  Trust  Co.  v.  Kanawha,  etc. 
Ry.,  58  Fed.  Rep.  6  (1893).  In  the 
case  of  Grand  Trunk  Ry.  v.  Central 
Vermont  R.  R.,  103  Fed.  Rep.  740 
(1900),  where,  in  1872,  the  receivers 
issued,  under  the  order  of  the  court, 
a  large  amount  of  thirty-year  eight 
per  cent,  bonds  constituting  a  lien  on 
property,  and  in  1883,  upon  reorgan- 
ization, these  bonds  were  made  ex- 
changeable for  first-mortgage  bonds, 
and  in  1899  such  mortgage  was  fore- 
closed, and  in  the  decree  the  court 
provided  for  distribution  of  the  selling 
price  among  the  bondholders  secured 
by  the  mortgage,  without  making  pro- 
vision for  certain  bonds  issued  by  the 
receiver  and  not  actually  exchanged 
for  mortgage  bonds,  the  court  held 
that  it  could  not  order  the  purchaser 
at  foreclosure  sale  to  pay  any  out- 
standing receiver's  bonds,  inasmuch 
as  the  court,  having  sold  and  trans- 
ferred the  property,  had  no  further 
jurisdiction  to  entertain  a  petition  to 
enforce  such  receiver's  bonds  or  to 
require  the  purchaser  to  pay  them. 
As  to  the  status  where  the  property 
is  sold  by  a  receiver  and  is  acquired 
again  by  the  corporation,  see  §  884, 
supra.  Where  a  railroad  has  been 
sold  under  foreclosure  proceedings,  a 
judgment  creditor  of  the  company, 
W'ho  seeks  to  set  the  sale  aside  on  the 
ground  that  the  mortgage  was  in- 
valid, is  in  the  position  of  one  who 
asks  to  be  let  in  to  redeem  from  the 
mortgagee  in  possession  under  an  un- 
foreclosed  mortgage.  He  cannot  in 
the   same   action   ask   that   the   pur- 
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prior  to  tlio  mortgage  ^  or  for  receiver's  certificates  or  debts.-  Al- 
though the  purchaser  is  bound  by  the  decree  to  pay  outstanding 
claims,  jet  the  court  will  first  pass  upon  them,  it  will  enjoin  a  suit 
in  a  state  court  relative  thereto.^ 


chaser  at  foreclosure  sale,  who  is 
about  to  bond  the  property,  shall  pay 
the  judgment  creditor's  claim  out  of 
such  bonds.  Merriman  v.  Chicago, 
etc.  R.  R.,  64  Fed.  Rep.  535   (1894). 

1  Wood  r.  Dubuque,  etc.  R.  R.,  28 
Fed.  Rep.  910  (1886).  Where  the  de- 
cree provides  that  the  purchaser  at 
the  sale  shall  pay  all  liabilities  which 
were  prior  in  lien  to  the  mortgage, 
such  purchaser  may  be  held  liable  for 
a  fund'  held  in  trust  by  the  mortgagor. 
Mercantile,  etc.  Co.  v.  St.  Louis,  etc. 
Ry.,  99  Fed.  Rep.  485  (1900).  The 
decree  may  be  worded  so  as  to  com- 
pel the  purchasers  to  pay  any  liens 
which  may  be  thereafter  found  to  rest 
upon  the  property.  Central  Trust  Co. 
V.  Georgia  Pac.  Ry.,  87  Fed.  Rep.  288 
(1898).  If  the  purchaser  is  bound  to 
pay  liens  prior  to  two  mortgages 
which  are  foreclosed,  he  must  pay  a 
lien  prior  to  one  but  not  to  the  other. 
Central,  etc.  Ry.  v.  Grantham,  143  Fed. 
Rep.  43  (190G).  A  provision  in  a  de- 
cree confirming  a  foreclosure  sale  that 
the  purchaser  shall  pay  claims  against 
the  receiver  does  not  exclude  claims 
in  litigation,  even  though  a  subse- 
quent order  fixed  the  time  when  all 
claims  must  be  presented  and  that 
time  had  elapsed,  the  court  having  re- 
tained jurisdiction  of  the  case  for  the 
enforcement  of  its  decree.  Southern 
Ry.  V.  Townsend,  161  Fed.  Rep.  310 
(1908). 

2  See  ch.  LI,  supra;  Central  Nat. 
Bank  v.  Hazard,  30  Fed.  Rep.  484 
(1887).  Even  though  the  receiver  on 
his  appointment  is  directed  to  pay 
claims  accruing  within  twelve  months 
prior  thereto,  and  thereafter  the  pur- 
chaser is  by  the  decree  obligated  to 
pay  claims  which  are  prior  in  right 
to  the  mortgage,  yet  holders  of  un- 
secured claims  for  damages  cannot 
recover  from   the   purchaser.     Atchi- 


son, etc.  Ry.  v.  Osborn,  148  Fed.  Rep. 
606  (1906).  Where  the  purchaser  at 
foreclosure  sale  assumes  all  the  obli- 
gations of  the  receiver,  such  pur- 
chaser is  bound  to  accept  railroad 
tickets  issued  by  the  receiver.  Erie 
R.  R.  v.  Littell,  128  Fed.  Rep.  546 
(1904). 

■■{  Jesup  V.  Wabash,  etc.  Ry.,  44  Fed. 
Rep.  663  (1890).  A  purchaser  who 
assumes  the  obligations  of  the  re- 
ceiver is  not  liable  on  a  claim  against 
the  old  company  unless  the  court  ap- 
pointing the  receiver  has  first  held 
that  the  receiver  is  liable  thereon. 
Ferguson  v.  Toledo,  etc.  R.  R.,  85  N. 
Y.  App.  Div.  352  (1903).  After  a 
receiver  has  been  discharged  he  can- 
not be  sued  for  the  negligence  of  his 
agents  during  his  receivership,  but 
where  the  purchaser  at  foreclosure 
sale  has  assumed  his  liabilities  the 
purchaser  may  be  sued  if  the  state 
practice  so  allows.  Gray  v.  Grand 
Trunk,  etc.  Ry.,  156  Fed.  Rep.  736 
(1907).  Where  by  decree  of  fore- 
closure of  the  federal  court  the  pur- 
chaser has  to  pay  such  claims  as  the 
court  might  direct,  the  federal  court 
will  enjoin  proceedings  in  the  state 
court  on  such  claims.  Stewart  r.  Wis- 
consin, etc.  Ry.,  117  Fed.  Rep.  782 
(1902).  Where  the  purchaser  at  fore- 
closure sale  in  the  United  States 
court  is  by  the  decree  of  the  court 
to  pay  the  obligations  of  the  receiver, 
such  obligations  may  be  enforced  in 
a  state  court.  Atchison,  etc.  Ry.  r. 
Cunningham,  59  Kan.  722  (1S9S). 
Where  a  federal  court  in  turning  over 
the  property  to  the  purchaser  at  fore- 
closure sale  renders  the  purchaser  lia- 
ble for  liabilities  of  the  receiver  to  be 
determined  by  the  court,  the  court 
may  enjoin  a  suit  in  the  state  court 
growing  out  of  such  liabilities.  Fidel- 
ity, etc.  Co.  V.  Norfolk  &  W.  Ry.,  88 
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The  court  may  decree  a  sale  whereby  a  purchaser  must  pay  the 
receiver's  obligations,  the  receiver  being  required  to  file  a  statement 
60  that  the  purchaser  may  purchase  with  knowledge.^  A  purchaser 
may  contest  the  validity  of  claims  against  the  receivers  where  he 
purchased  subject  thereto,  even  though  the  court  reserved  the  right 
to  compel  him  to  pay  such  claims."     A  provision  in  the  decree  that 

Fed.  Rep.  815  (1898).     In  the  case  of  shall    compromise,    settle,    or    defend 
Central  Trust  Co.  v.  Western  N.  C.  R.  against  all  claims  for  damages  aris- 
R.,  89  Fed.  Rep.  24    (1898),  where  a  ing   during   receivership  and   to   pay 
railroad    had   been    sold    under    fore-  any    judgment    rendered    thereon    is 
closure    and    the    purchaser   made    a  proper.    Central  Trust  Co.  etc.  v.  Den- 
party  to  the  suit,  and  the  final  decree  ver,    etc.    R.    R.,    97    Fed.    Rep.    239 
contained  a   provision  for   the   court  (1899).    Where  the  receiver  has  been 
passing  upon  claims  and  entering  or-  discharged,  and  the  pnrchaser  at  fore- 
ders  from  time  to  time,  the  court  en-  closure  sale  is  liable  for  all   the  re- 
joined    a     stockholder     from     subse-  ceiver's  liabilities,  by  the  terms  of  the 
quently  instituting  a  suit  in  the  state  deed  to  the  purchaser,  such  purchaser 
court   attacking   the   validity   of   the  may  be  sued  on  such  claims.     Mem- 
mortgage   which    had    been   so   fore-  phis,  etc.  R.  R.  v.  Glover,  78  Miss.  467 
closed  in  the  federal  court.  (1901).    The  purchaser  at  a  foreclos- 
1  Bound  V.  South  Carolina  Ry.,  58  ure    sale    who    has    assumed    the   re- 
Fed.   Rep.   473    (1893).     "The   rights  ceiver's   liability  may   be  brought  in 
and    liabilities   of   a   purchaser    at   a  as    a   party    defendant.      Winters    v. 
judicial    sale    are    measured    by    the  King,  51  N.  Y.  App.  Div.  80    (1900). 
terms  and  conditions  of  the  decree."  Where  the  decree  makes  the  purchaser 
If  the  decree  does  not  make  him  liable  and  the  property  liable  for  the  debts 
for    claims    against   the   receiver,    he  of   the   receiver,   and  afterwards   the 
cannot,  after  the  purchase,  be  made  purchaser   is  required   to  pay   a  cer- 
liable  by  a  change  in  the  decree.    Chi-  tain    sum    into   court    to    meet    such 
cago,  etc.  R.  R.  v.  McCammon,  61  Fed.  claim,  and   the  bank   in  which  it   is 
Rep.'  772     (1894).      Where    tbe    pur-  deposited  fails,  the  loss  does  not  fall 
chaser  is  to  pay  the  receiver's  obliga-  upon   the  purchaser.     St.   Louis,   etc. 
tions,  this  may  include  the  obligations  Ry.    v.    Jackson,    95    Fed.    Rep.    560 
incurred  by  the  receiver  before  fore-  (1889).     Where  the  purchaser  is  ob- 
closure  was  commenced.     Central  R.  ligated    to   pay    the    receiver's    debts, 
R.  etc.  Co.  V.  Farmers'  L.  &  T.  Co.,  7&  such  debts,  when  paid,  cease  to  exist. 
Fed.  Rep.  158   (1897).     The  sale  may  and  the  purchaser  cannot  claim  any 
be   made   subject   to  existing   claims,  lien  therefor.     Morgan's,  etc.  R.  R.  v. 
thereby  making  the  purchaser  liable  Moran,-91  Fed.  Rep.  22  (1898).  Where 
for  pending  claims,  but  interest  will  a  person  having  a  claim  against  the 
not  usually  be  allowed  on  such  claims  old  corporation  intervenes  in  the  dis- 
as  against  him.     New  England  R.  R.  tribution  proceedings  and  claims  that 
V.   Carnegie   Steel   Co.,   75    Fed.   Rep.  the  new  corporation  is  liable  therefor, 
54   (1896).     Where  by  the  decree  the  and  a  full  hearing  is  had,  the  court 
purchaser  assumes  all  claims  against  will  not  throw  the  claim  out  on  the 
the  receiver,  a  suit  for  damages  for  ground     that     an     independent     bill 
negligence    may    be    brought    at    law  should   have   been   filed.     Central    of 
against  the  purchaser  alone.    Thomp-  Georgia  Ry.  r.  Paul,  93  Fed.  Rep.  878 
son  V.  Northern,  etc.  Ry.,  93  Fed.  Rep.  (1899). 

384   (1899).    A  provision  in  the  fore-  2  Southern  Ry.  v.  Carnegie,  etc.  Co., 

closure    decree    that    the    purchaser  176  U.  S.  257  (1900). 
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certain  claims  and  tlie  receiver's  expenses  should  1)0  a  prior  claim 
upon  the  property  binds  the  property,   and  is  a  lien  ahead  of  all 
subsequent  mortgages  and  deeds  of  the  property  by  the  purchaser.' 
The  legislature  may  prescribe  that  as  to  future  mortgages  a  pur- 
chaser at  the  foreclosure  sale  of  a  railroad  shall  Ix;  liable  for  the 
debts  and  obligations  of  that  road.-     But  after  the  foreclosure  sale 
the  legislature  cannot  pass  a  law  compelling  the  purchaser  to  pay 
certain  of  the  old  debts,  even  though  the  purchaser  is  a  railroad  cor- 
poration which  was  organized  under  a  special  charter  for  the  pur- 
pose of  making  such  purchase.^     Under  a  statute  giving  to  a  reor- 
ganized company  all  the  powers  of  the  old,  the  new  company  is  not 
liable  for  the  debts  of  the  old.'*    A  statute  conferring  on  a  reorganized 
company  all  the  rights  of  the  old  company  may  contain  a  provision 
that  the  new  company  shall  be  subject  to  a  statute  fixing  rates  of 
transportation,  even  though  the  old  company  was  not  subject  thereto.'^ 
A\Tiere  all  the  parties  entitled  to  participate  in  the  proceeds  of  the 
sale  consent  that  a  certain  liability  shall  be  paid,  this  is  a  waiver 
of  their  rights  to  that  extent,  and  they  cannot  compel  the  purchaser 
to  pay  in  sufficient  cash  in  lieu  of  bonds  to  make  up  the  amount  of 
the  claim  so  allowed.^    AMiere  the  purchaser  pays  taxes  incurred  by 
the  receiver  without  authority  from  the  court,  the  purchaser  will  not 
be  reimbursed  from  the  proceeds  of  the  sale.'^     The  rule  of  caveat 
emptor  applies  to  a  purchaser  at  a  foreclosure  sale  and  he  cannot 
have  a  reduction  from  the  price  on  account  of  unpaid  taxes,  nor  on 

1  Continental  Trust  Co.  i\  American  ure   sale.      Kansas    City,   etc.    Ry.    v. 
Surety  Co.,  80  Fed.  Rep.  180   (1897).  King,  74  Ark.  366  (1905).    Even  under 

2  St.  Louis,  etc.  R.  R.  v.  Miller,  43  the  Kansas  statute  to  the  effect  that 
111.  199  (1867);  County  Com'rs  Case,  a  purchaser  at  a  foreclosure  sale  is 
143  Mass.  424  (1887);  Hatcher  v.  To-  liable  on  the  obligations  of  the  old 
ledo,  etc.  R.  R.,  G2  111.  477  (1872),  corporation,  and  even  though  the  deed 
where  the  statute  was  construed  not  of  foreclosure  was  subject  to  the  obli- 
to  have  a  retroactive  effect.  But  the  gations  of  the  receiver,  yet  the  new 
legislature  cannot  release  the  former  corporation  is  not  liable  on  a  contract 
company  from  such  obligations.  Bruf-  of  employment  of  the  old  corporation, 
fett  V.  Great,  etc.  R.  R.,  25  111.  353  Keeler  v.  Atchison,  etc.  Ry.,  92  Fed. 
(1861).    A  railroad  company  purchase  Rep.  545  (1899). 

ing  the  railroad  of  another  company  3  Woodward  r.  Central,  etc.  Ry.,  62 

under  the  Ohio  statutes  is  not  liable  N.  E.  Rep.  1051   (Mass.  1902). 

for    the    debts    of    the    latter,    even  4  National,  etc.   i\  Oconto,  etc.  Co., 

though   the   statutes  stated    that   the  105  Wis.  48  (1899). 

purchaser   should    be    subject   to   the  5  Commissioner,  etc.  v.  Grand  Rap- 

"duties,  obligations  and  restrictions"  ids,  etc.  Ry.,  89  N.  W.  Rep.  967  (Mich, 

of  the  vendor.     Rice  r.  Norfolk,  etc.  1902). 

Ry.,    153    Fed.    Rep.    497    (1907).     A  « Central    Trust   Co.    r.    Cincinnati, 

statute  that  a  purchaser  of  a  railroad  etc.  Ry.,  58  Fed.  Rep.  500  (1892). 

shall  be  liable   for  the  debts  of  the  7  Central    Trust    Co.    r.    Cincinnati, 

vendor  does  not  apply  to  a  foreclos-  etc.  Ry.,  58  Fed.  Rep.  500  (1892). 
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account  of  interest  not  yet  due  on  prior  mortgage  bonds,  unless  the 
decree  so  provided.^  A  purchaser  at  foreclosure  sale  is  liable  for 
money  due  on  condemnation  proceedings.     Such  a  debt  follows  the 

property.^ 

The  mortgagee  and  the  purchaser  at  the  foreclosure  sale  are  not 
bound  by  contracts  of  the  mortgagor  made  subsequently  to  the  exe- 
cution of  the  mortgage,  whether  those  contracts  are  leases,  sales, 
mortgages,  guaranties,  traffic  contracts,  or  debts.^  An  agreement 
betw-een  the  receiver  of  a  street  railway  and  a  city  by  which  the 

1  Terre  Haute,  etc.  Ry.  v.  Harrison,  mortgagor  pending  foreclosure  may 
96  Fed.  Rep.  907  (1899).  A  nominal  be  discontinued  by  the  purchaser  at 
purchaser  of  property  at  foreclosure  the  foreclosure  sale.  Accepting  rent 
sale  who  at  once  transfers  his  inter-  for  thirty  days  is  no  waiver  of  this 
est  cannot  afterwards  file  a  petition  [right.  Farmers'  L.  &  T.  Co.  v.  Chi- 
to  compel  the  receiver  to  pay  certain  cago,  etc.  Ry.,  44  Fed.  Rep.  653  (1890). 
taxes.  Boyle  v.  Farmers',  etc.  Co.,  As  to  leases,  etc.,  see  also  §§  873-875, 
101  Fed.  Rep.  184  (1900).  supra.    The  purchaser  of  a  railroad  at 

2  See  §  856,  supra.  This  principle,  a  foreclosure  sale  is  not  bound  to  per- 
however,  does  not  sustain  an  agree-  form  its  contract  to  construct  a  siding 
ment  to' give  passes  for  life,  it  being  or  branch  road.  Hoard  v.  Chesapeake, 
shown  that  the  purchaser  did  not  etc.  Ry.,  123  U.  S.  222  (1887).  A 
know  of  such  agreement.  Missouri,  mortgagee  is  not  bound  by  a  subse- 
etc.  Ry.  V.  Henrie,  5  Kan.  App.  614  quent  dedication,  by  the  mortgagor, 
/j^ggg)        '  of  land  for  a  street.     Newport  News, 

3  See  §  860,  supra.  The  purchaser  etc.  Co.  v.  Lake,  43  S.  E.  Rep.  566 
of  a  railroad  on  foreclosure  sale  is  (Va.  1903).  The  purchaser  of  a  rail- 
not  liable  on  a  contract  of  the  old  road  and  franchises  at  an  execution 
company  that  it  would  maintain  a  sale  takes  it  free  from  any  contract 
depot  at  a  certain  place.  Hukle  v.  to  maintain  a  depot  at  a  certain  place. 
Atchison,  etc.  Ry.,  71  Kan.  2'51  (1905).  Gulf,  etc.  Ry.  v.  Newell,  73  Tex.  334 
If  the  mortgage  debt  is  fully  paid,  (1889).  The  purchaser  at  foreclosure 
chattel  improvements  added  by  a  pur-  sale  is  not  liable  on  an  agreement  to 
chaser  of  the  equity  of  redemption  pay  part  of  the  cost  of  a  station  evea 
may  be  removed  by  such  purchaser,  though  he  continues  to  use  that  sta- 
and  will  not  go  to  the  purchaser  at  tion.  The  agreement  of  the  purchas- 
foreclosure  sale.  Georgetown  Water  ers  to  set  aside  a  certain  sum  for 
Co.  V.  Fidelity,  etc.  Co.,  117  Ky.  325  small  claims  gives  no  right  to  any 
(1904).  The  purchaser  at  foreclosure  particular  claimant.  Moyer  v.  Fort 
sale,  who,  instead  of  abandoning  a  Wayne,  etc.  R.  R.,  132  Ind.  88  (1892). 
leasehold  right  which  the  mortgagor  Where  an  express  company  has  an 
possessed,  took  possession  of  the  exclusive  contract  with  a  railroad 
leased  railroad  and  operated  it,  is  company  for  the  entire  system  of  that 
liable  for  the  rental  while  in  posses-  company  and  the  system  becomes  in- 
sion,  but  may  abandon  the  property  solvent  and  disintegrates,  and  the  re- 
at  any  time.  By  agreement  between  ceiver  of  the  main  company  refuses 
the  lessor  and  lessee  the  rental  may  to  continue  the  contract,  the  contract 
be  reduced  and  the  mortgagee  not  yet  fails  as  to  the  entire  system.  Smith 
in  possession  cannot  complain.  Frank  v.  Wells,  etc.  Co.,  96  Fed.  Rep.  375 
r.    New   York,   etc.   R.    R.,   122   N.   Y.  (1899). 

197    (18G0).     A   lease  made   by   the 
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street  railway  is  discontimied  on  a  certain  street  does  not  bind  the 
purchaser  at  foreclosure  sale,  such  agreement  having  been  made 
after  the  decree  of  foreclosure.'  Where  the;  purchaser  ratifies  a 
contract  previously  made  with  the  conij)any,  such  contract  has  been 
held  to  continue  and  not  to  be  affected  by  tho  foreclosure  proceed- 
ings." The  new  company  may  assume  such  obligations  as  it  desires.'"' 
But  a  contract  to  assume  such  obligations  does  not  arise  from  tho 
acts  of  the  secretary  of  the  company."* 

A  purchaser  at  a  foreclosure  sale  of  a  system  of  railroads  is  not 

1  Thompson  v.  Schenectady  Ry.,  131    corporation,  and  such  assumption  may 


Fed.  Rep.  577  (1904). 

2AVestern  U.  Tel.  Co.  r.  Atlantic, 
etc.  Tel.  Co.,  7  Biss.  367  (1877);  s.  c, 
29  Fed.  Cas.  791.  By  acts  of  ratifica- 
tion a  reorganized  company  may  be- 


relecvse  the  individual  with  whom  it 
was  made.  Munson  r.  Magee,  22  N. 
Y.  App.  Div.  333  (1897);  aff'd.  161 
N.  Y.  182.  A  reorganized  company 
may,  by   accepting  the   benefits   of   a 


come  bound  by  a  contract  between  the  contract  and  liability  of  the  old  com- 
old  company  and  a  telegraph  com-  pany,  become  liable  therefor,  although 
pany.  Western  U.  Tel.  Co.  v.  Amer-  the  meeting  of  the  directors  author- 
ican,  etc.  Tel.  Co.,  9  Biss.  72  (1879);  izing  the  contract  was  informal, 
s.  c,  29  Fed.  Cas.  790.  If  the  pur-  Baker  v.  Harpster,  42  Kan.  511 
chaser  at  foreclosure  sale  continues  to  (1889).  A  mortgage  covering  after- 
use  a  leased  road  he  is  bound  by  the  acquired  property  may  cover  a  lease 
terms  of  the  lease.  Jacksonville,  etc.  which  the  mortgagor  takes  of  union 
Ry.  V.  Louisville,  etc.  R.  R.,  150  111.  depot  facilities,  and  if  the  purchaser 
480  (1894).  A  corporation  taking  over  at  the  foreclosure  sale  continues  to 
the  business  of  a  partnership  may  as-  use  those  facilities  he  is  liable  for 
sume  any  contract  of  the  latter,  but  the  rent  according  to  the  lease.  St. 
the  assumption  of  one  contract  does  Joseph  U.  D.  Co.  v.  Chicago,  R.  I.  & 
not  prove  the  assumption  of  other  P.  Ry.,  89  Fed.  Rep.  G4S  (1S9S).  The 
contracts.  The  assumption  of  such  liability  of  a  corporation  on  a  con- 
contract  may  arise  by  the  corporation  tract  of  the  old  company  which  the 
proceeding  to  live  up  to  it  and  carry  new  company  continues  to  act  under 
it  out.  Hall  V.  Herter,  83  Hun,  19  is  somewhat  similar  to  the  liability 
(1894).  See  s.  c,  90  Hun,  280,  and  of  a  corporation  for  contracts  of  its 
157  N.  Y.  694.  See  also  §  673,  supra,  promoters  which  the  corporation  as- 
Where  the  purchaser  accepts  the  bene-  sumes  by  accepting  the  benefits  there- 
fit  of  a  contract  by  which  the  mort-  ef.  See  §  707,  supra.  Where  a  per- 
gagor  agreed  to  give  all  the  traffic  son  purchases  a  mill,  to  which  a  rail- 
to  a  certain  railroad,  he,  the  pur-  road  track  runs  on  the  property  of 
chaser,  is  bound  to  live  up  to  such  the  mill,  he  is  bound  to  take  notice 
contract.  Bald  Eagle  Valley  R.  R.  v.  of  such  contract  and  is  bound  by  its 
Nittany  Valley  R.  R.,  171  Pa.  St.  284  terms.  Michigan  Central  R.  R.  r. 
(1895).  See  §8  859,  860,  supra.  The  Chicago,  etc.  Ry.,  93  N.  W.  Rej).  882 
purchaser  may  be  entitled  to  the  bene-  (Mich.  1903). 

fit    of    certain    contracts.      See    §  852,        3  Lake,  etc.  Ry.   r.   Griffin,   92   Ind. 

supra.    A  contract  between  a  reorgan-  487    (1SS3);    Taylor   r.    AtUvntic,  etc. 

ization  committee  and  a  person  who  R.  R.,  57  How.  Pr.  26  (1S78). 
agrees  to  certain  things  in  behalf  of        -i  American,  etc.  Ry.  t'.  Miles,  52  111. 

the  proposed  reorganized  corporation  174  (1869). 
may  be  assumed  by  the  reorganized 
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bound  to  pay  underlying  mortgages  on  separate  divisions  before  tak- 
ing possession.^ 

Where  a  company  owing  debts  allows  a  foreclosure  of  a  mort- 
gage, and  buys  in  the  property,  and  holds  it  secretly  in  the  name 
of  a  trustee,  an  execution  may  be  levied  on  it  by  a  judgment  creditor 

of  the  company.^ 

A  purchaser  at  a  foreclosure  sale  takes  the  rolling-stock,  but  not 
the  money  and  surplus  earnings  in  the  receiver's  hands.  These  be- 
long to  the  bondholders.^  If  the  purchaser,  with  the  consent  of 
the  court,  delays  the  completion  of  his  purchase,  the  income  during 
that  time  coming  to  the  receiver  goes  to  the  receiver's  fund  and 
not  to  the  purchaser.-*  The  question  of  whether  a  purchaser  at  a 
foreclosure  sale  may  contest  the  validity  of  a  prior  mortgage  is 
considered  elsewhere.^ 

The  purchaser  is  not  liable  in  damages  for  accidents  occurring 
while  the  old  company  or  receiver  was  in  possession,  unless  he  pur- 
chased the  property  expressly  subject  to  such  damages.^ 

1  Central  T  Co  i?  Wabash,  etc.  Ry.,  9  Hackensack  Water  Co.  v.  De  Kay, 
30  Fed.  Rep.  332   (1887).  36    N.    J.    Eq.    548    (1883).      See   also 

2  State    f.    McBride,    105    Mo.    265     §  84S  (;),  sttpra. 

Q§92).  6  A  purchaser  who  takes  subject  to 

3  Strang  v.  Montgomery,  etc.  R.  R.,  Hens  must  pay.  Swann  v.  Wright, 
3  Woods,  613  (1879);  s.  c,  23  Fed.  110  U.  S.  590  (1884).  The  purchas- 
Cas.  218.  Money  in  the  hands  of  the  ing  company  at  foreclosure  sale  is 
receiver  does  not  pass  at  the  sale,  not  liable  for  injuries  to  an  employee 
Washington,  etc.  Co.  v.  California,  etc.  of  the  receiver,  and  the  receiver  him- 
Co.,  115  Fed.  Rep.  20  (1902).  self  is  not  personally  liable  if  he  has 

4'osterberg  V.  Union  Trust  Co.,  93  been  discharged.  Moreover,  even 
U.  S.  424  (1876),  holding  also  that  if  though  by  the  deed  to  the  company 
the  mortgagee  assents  to  release  cer-  it  assumed  the  obligation  of  the  re- 
tain property,  and  it  is  sold,  and  is  ceiver,  the  employee,  being  a  third 
not  included  in  the  foreclosure  sale,  party,  cannot  claim  payment  under 
the  purchaser  is  not  entitled  to  that  such  deed,  and  the  word  "liability" 
fund.  The  purchaser  is  not  entitled  in  such  deed  does  not  apply  to  such 
to  the  earnings  after  the  sale  and  be-  an  unliquidated  claim  for  damages, 
fore  he  completes  the  purchase  where  Moreover,  a  state  court  has  no  juris- 
he  delays  in  such  completion.  Boyle  diction  of  such  a  case,  the  receiver 
V.  Farmers'  L.  &  T.  Co.,  88  Fed.  Rep.  having  been  appointed  by  the  federal 
930  (1898).  Where  a  grain-dealing  court.  Tobin  v.  Central,  etc.  Ry.,  185 
corporation  becomes  insolvent  and  a  Mass.  337  (1904).  A  new  corporation 
trustee  is  appointed  and  thereafter  to  which  property  is  deeded  after  a 
the  president  continues  to  do  business  purchase  at  foreclosure  sale  is  not 
on  his  own  account,  but  uses  the  name  liable  for  personal  injuries  sustained 
of  the  corporation,  moneys  received  while  the  property  was  in  the  hands 
by  him  are  not  subject  to  the  debts  of  the  receivers.  Archambeau  v.  New 
of  the  corporation.  Boyle  v.  North-  York,  etc.  R.  R.,  170  Mass.  272  (1898). 
western,  etc.  Bank,  125  Wis.  498  Where  the  purchaser  takes  a  deed 
Q9Q5)/  subject  to  liabilities  incurred  during 
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The  franchises  and  property  of  a  railroad  may  be  purchased  by 
an  individual  on  forcclosuro  sale  and  transferred  by  him  to  a  now 


the  receivership,  the  mortgagee  of  th© 
purchaser  takes  subject  to  the  same 
liabilities.  Central  Trust  Co.  v.  Sloan, 
65  Iowa,  655  (1885).  A  statute  allow- 
ing the  purchasers  at  foreclosure  sale 
to  organize  as  a  corporation  which 
shall  have  all  the  powers  of  the  old 
corporation  docs  not  render  the  new 
corporation  liable  for  the  debts  of  the 
old.  Morgan  County  v.  Thomas,  76  111. 
120  (1875).  Although  the  purchaser 
of  a  road  is  vested  with  all  the  corpo- 
rate power  of  the  mortgagor  corpora- 
tion, yet  damages  for  an  accident  oc- 
curring after  the  purchase  cannot  be 
collected  from  him  in  a  suit  brought 
against  the  old  corporation.  Wellsbor- 
ough,  etc.  Co.  V.  Griffin,  57  Pa.  St.  417 
(1868);  Metz  r.  Buffalo,  etc.  R.  R.,  58 
N.  Y.  61  (1874).  The  purchaser  is 
not  liable  for  accidents  which  oc- 
curred after  the  sale,  but  before  the 
consummation  of  the  same.  Stratton 
V.  European,  etc.  Ry.,  74  Me.  422 
(1883).  A  purchaser  is  not  liable  for 
an  accident  occurring  after  the  sale, 
but  while  the  receiver  was  still  in 
charge.  Holman  v.  Galveston,  etc.  Ry., 
14  Tex.  Civ.  App.  499  (1896).  The 
court,  in  confirming  a  sale  on  fore- 
closure, may  insert  a  provision  that 
the  purchaser  shall  be  liable  for  all 
liabilities  incurred  during  the  receiv- 
ership. The  purchaser  is  bound  by 
such  a  provision.  Farmers'  L.  &  T. 
Co.  V.  Central  R.  R.,  17  Fed.  Rep.  758 
(1883);  Schmid  v.  New  \iork,  etc.  R. 
n.,  32  Hun,  335  (1884).  As  to  the  lia- 
bility where  trustees  have  operated 
the  road,  see  §  823,  supra.  Where  the 
court,  uiK)n  confirming  a  sale  of  the 
property  and  discharging  the  receiver, 
retains  the  suit  in  order  to  provide 
for  damage  suits,  and  makes  an  order 
that  the  damages  shall  be  a  lien  upon 
the  property,  the  property  will  be  sub- 
ject thereto,  even  in  the  hands  of  the 
purchaser.  Farmers'  L.  &  T.  Co.  r. 
Central  R.  R.,  17  Fed.  Rep.  758  (1883). 

3" 


Where  the  party  purchasing  at  foro 
closure  sale  takes  expressly  subject  to 
liabilities  incurred  during  the  receiv- 
ership, such  liabilities  may  be  en- 
forced against  him.  Sloan  v.  Central 
Iowa  Ry.,  62  Iowa,  728  (1883).  Where 
an  injury  is  done  during  the  receiver- 
ship, and  afterwards  the  property 
is  sold  under  foreclosure,  and  the 
grantee  takes  subject  to  liability  for 
all  disabilities  incurred  during  the  re- 
ceivership, the  remedy  of  the  i>ersoa 
injured  is  not  by  a  bill  in  equity 
against  the  grantee.  Brown  v.  Wa- 
bash Ry.,  96  III.  297  (1880).  Where 
the  receiver  has  been  discharged  and 
the  purchaser  placed  in  possession 
subject  to  liabilities  incurred  during 
the  receivership,  the  court  will  try 
the  cases  with  or  without  a  jury,  ac- 
cording to  the  claim,  upon  notice  to 
the  purchaser,  and  if  the  purchaser 
does  not  pay  the  amount  will  sell 
the  property  itself.  Farmers'  L.  &  T. 
Co.  V.  Central  R.  R.,  7  Fed.  Rep.  537 
(1881).  Receivers  are  not  liable  for 
the  loss  of  baggage  where  such  loss 
occurred  after  the  property  had  been 
deeded  and  presumably  delivered  to 
the  purchaser  at  foreclosure  sale. 
Corser  v.  Russell,  20  Abb.  N.  Cas.  316 
(1887).  After  a  receiver  has  been 
discharged  he  is  not  liable  for  dam- 
ages accruing  during  his  receivership, 
although  he  may  continue  liable  for 
any  personal  fault.  The  purchaser  of 
property  at  a  foreclosure  sale  is  not 
liable  for  damages  occurring  during 
a  receivership.  But  where  the  pur- 
chaser gives  a  bond  of  indemnity  to 
the  receiver,  this  bond  inures  to  the 
benefit  of  i>ersons  damaged  during  the 
receivership.  Although  a  receiver  has 
been  discharged,  yet  damages  occur- 
ring during  the  receiN-^rship  are  a 
lien  on  the  income  received  during 
the  receivership.  Ryan  v.  Hays,  62 
Tex.  42  (1884).  The  new  company 
operating  the  road  and  also  the  pur- 
25 
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corporation.^  WTierc  three  persons  purcliase  a  partially  constructed 
railroad  at  foreclosure  sale,  they  may  convey  a  portion  of  the  same 
to  a  new  company  subject  to  such  public  obligations  and  rights  in 
third  parties  as  may  exist."  Where  the  old  company  has  completed 
but  part  of  its  road,  and  this  part  is  sold  under  foreclosure,  the 
purchaser  is  not  bound  to  go  on  and  complete  the  whole  road ;  ^  but 
he  must  obey  an  order  of  the  court  against  the  old  company  that 
the  whole  road  be  operated.*  It  is  clearly  established  that  the  pur- 
chasers at  the  foreclosure  sale  do  not  succeed  to  the  corporate  capac- 
ity and  franchise  of  the  old  corporation ;  ^  but  the  purchaser  succeeds 
to  the  right  to  operate  the  road  and  collect  tolls.^  A  purchaser  of  a 
railroad  at  foreclosure  sale  cannot  claim  that  it  is  free  from  condi- 
tions imposed  upon  the  mortgagor  corporation  by  the  act  of  con- 
gress which  granted  a  right  of  way  to  the  railroad  mortgagor. '^ 
Where  the  purchaser  at  the  foreclosure  sale  organizes  a  new  railroad 
corporation  to  take  over  the  property  such  new  railroad  corporation 


chasing  committee  may  be  jointly  lia- 
ble for  accidents  occurring  after  the 
purchase,  but  before  a  final  carrying 
out  of  the  decree.  Lockhart  v.  Little 
Rock,  etc.  R.  R.,  40  Fed.  Rep.  631 
(1889).  Where  a  mortgage  on  a 
plank  road  is  foreclosed  and  the  prop- 
erty is  purchased  by  an  individual, 
damages  for  an  accident  occurring 
subsequently,  while  he  is  operating  it, 
cannot  be  recovered  from  the  old  com- 
pany. Wellsborough,  etc.  Co.  v.  Grif- 
fin, 57  Pa.  St.  417  (1868).  The  pur- 
chasers at  the  foreclosure  sale  are 
liable  for  damages  done  by  the  rail- 
road, the  same  as  common  carriers 
are.  Roger  v.  Wheeler,  43  N.  Y.  598 
(1871). 

1  Parker  v.  Elmira,  etc.  R.  R.,  165 
N.  Y.   274    (1901). 

2  Jack  r.  Williams,  106  Fed.  Rep. 
259    (1901). 

3  Failure  on  their  part  to  complete 
it  is  no  defense  to  an  action  on  a 
subscription.  Chartiers  Ry.  v.  Hodg- 
ens,  85  Pa.  St.  501  (1877). 

4  A  purchaser  of  a  road  at  fore- 
closure sale  in  the  federal  court  must 
obey  a  decree  in  the  state  court 
against  the  old  company  ordering  it 
to  operate  the  whole  of  its  line.   State 


V.     Iowa    Cent.    Ry.,     83     Iowa,     720 
(1891). 

5  See  §  790,  supra. 

6  See  §  790,  supra. 

7  Union  Pac.  R.  R.  v.  Mason  City, 
etc.  R.  R.,  128  Fed.  Rep.  230  (1904). 
Where  in  a  charter  granted  by  con- 
gress to  a  railroad  corporation  for  a 
bridge,  the  right  is  retained  to  con- 
gress to  alter,  amend  or  repeal,  and 
thereafter  another  act  of  congress 
provides  that  such  bridge  shall  be 
open  for  the  use  of  other  railroads  on 
a  reasonable  compensation,  and  there- 
after a  mortgage  given  by  the  corpo- 
ration is  foreclosed,  the  purchaser 
takes  the  bridge,  subject  to  the  obli- 
gation to  allow  other  railroads  to  use 
the  bridge,  even  though  the  mortgage 
was  executed'  before  the  second  stat- 
ute was  enacted.  The  court  came  to 
this  conclusion  without  stopping  to 
inquire  whether  the  foreclosure  and 
sale  "was  anything  more  than  a  re- 
organization under  the  form  of  a  ju- 
dicial proceeding,"  nor  whether,  if 
it  were  a  bona  fide  sale  to  an  inde- 
pendent third  party,  the  sale  took  the 
property  out  of  the  jurisdiction  of 
congress.  Union  Pacific  Co.  v.  Mason 
City  Co.,  199  U.  S.  160  (1905). 
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is  bound  by  existing  statutes  governing  rates  of  fare  and  incoi-poration 
fees  exacted  by  the  state.* 

An  exemption  from  taxation  contained  in  the  old  charter  does 
not  pass  to  the  new  corporation,  even  tlutugh  it  succwds  to  the  rights 
of  the  okl,  unless  the  legislature,  by  the  words  used,  showed  a  clear 
intent  that  the  exemption  should  continue.  The  reason  of  this  rulo 
is  that  exemptions  from  taxation  are  not  favored  by  the  courts.^ 

A  purchaser  of  the  property  and  franchises  of  a  street  railway 
company  at  foreclosure  sale  may  file  a  hill  in  equity  to  protect  such 
franchises.^  A  purchaser  at  foreclosure  sale  has  a  right  to  inter- 
vene in  another  foreclosure  suit  brought  by  an  unforeclosed  lien- 
holder."*  The  new  company  may  enforce  the  right  of  the  old  one 
to  indemnity.''*  Where  a  contract  between  a  mortgagor  water-works 
company  and  a  city  for  rentals  is  covered  by  the  mortgage,  the 
mortgagee  cannot  in  the  foreclosure  suit  compel  payment.  His  rem- 
edy is  at  law.^'     The  purchaser  at  foreclosure  sale  cannot  revive  an 


1  Grand  Rapids,  etc.  Ry.  v.  Osborn, 
193  U.  S.  17   (1904). 

2  See  ch.  XXXIV,  supra.  Exemption 
from  taxation  does  not  pass  to  the 
succeeding  corporation.  Louisville, 
etc.  R.  R.  i\  Palmes,  109  U.  S.  244 
(1883);  Memphis,  etc.  R.  R.  r.  Rail- 
road Com'rs,  112  U.  S.  609  (1884).  An 
exemption  from  taxation  of  a  corpo- 
ration does  not  pass  to  a  company 
succeeding  to  all  of  its  "franchises, 
rights,  and  privileges."  Chesapeake, 
etc.  Ry.  V.  Miller,  114  U.  S.  176  (1885). 
See  also  Picard  v.  East  Tennessee,  etc. 
R.  R.,  130  U.  S.  637  (1889).  A  pur- 
chaser at  a  mortgage  sale  does  not 
take  the  property  with  an  exemption 
from  taxation  given  by  the  old  char- 
ter. State  V.  Chicago,  etc.  Ry.,  89 
Mo.  523  (1886).  In  a  mortgage  fore- 
closure a  new  corporation  taking  over 
the  property  does  not  succeed  to  an 
exemption  from  taxation,  even  though 
it  is  given  by  statute  all  the  "fran- 
chise rights  and  privileges"  of  the 
old  corporation.  Lake  Drummond, 
etc.  Co.  r.  Commonwealth,  103  Va. 
337  (1905).  Bondholders  are  not 
bound  by  a  decision  against  the  cor- 
poration relative  to  taxation,  the 
bonds  having  been  issued  before  the 
decision,    and     no    one    representing 


them  being  a  party  to  the  suit.  Wi- 
comico, etc.  V.  Bancroft,  135  Fed.  Rep. 
977  (1905). 

3  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896).  Where  a  city  made  a 
grant  to  a  water-works  company  the 
prices  to  be  as  agreed  between  the 
company  and  the  consumers,  but  not 
to  exceed  certain  rates,  the  city  can- 
not thereafter  reduce  the  rates  below 
such  specified  rates,  and  a  purchaser 
of  the  plant  at  foreclosure  sale  is  en- 
titled to  equal  protection.  Omaha 
Water  Co.  r.  City  of  Omaha,  147  Fed. 
Rep.  1  (1906).  Where  the  purchaser 
intervenes  and  deposits  money  with 
the  court  to  pay  bonds  not  yet  due, 
such  purchaser  may  be  liable  for  costs 
to  the  clerk  of  the  court  for  receiving 
and  paying  out  such  money.  In  re 
Michigan,  etc.  R.  R.,  124  Fed.  Rep.  727 
(1903). 

4  Connor  v.  Tennessee,  etc.  Ry.,  109 
Fed.  Rep.  931  (1901). 

5  Miller  v.  Lancaster,  5  Coldw. 
(Tenn.)  514  (1868).  Or  may  settle 
a  suit  against  the  old  one.  Paine  v. 
Lake  Erie,  etc.  R.  R.,  31  Ind.  283 
(1869).  In  general,  see  Slattery  r. 
St.  Ivouis,  etc.  Co.,  91  Mo.  217  (1SS6). 

c  The  remedy  of  a  mortgagee  to  col- 
lect water  rentals  from  a  city  under 
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action  begun  by  the  mortgagor  after  tlie  giving  of  the  mortgage  to 
enjoin  the  collection  of  taxes.^  A  sale  of  the  assets  at  foreclosure 
sale,  and  purchase  thereof  by  a  reorganized  company,  does  not  carry 
a  cause  of  action  against  promoters  for  fraud.-  A  reorganized  com- 
pany may  be  charged  Avith  notice  of  the  reorganization  agreement, 
and  may  be  estopped  from  complaining  that  a  part  of  the  securities 
issued  by  the  old  corporation  Avere  overissues.^  The  reorganized 
company  may  be  liable  for  the  fees  of  lawyers  engaged  in  the  litiga- 
tion.* An  owTier  of  bonds,  which  were  guaranteed  by  another 
company,  which  latter  company  has  been  foreclosed  and  reorgan- 
ized, cannot  maintain  a  suit  in  equity  to  compel  tlie  reorganized 
company  to  pay  the  bonds.  His  remedy  is  at  law.^  The  reorganized 
company  is  not  a  bona  fide  purchaser  of  the  property.  It  is  bound 
to  take  notice  of  all  equities  connected  with  the  property.*^     So,  also. 


a  contract  wliicli  was  subject  to  the 
mortgage  must  be  at  law.  City  of 
Eau  Claire  v.  Payson,  109  Fed.  Rep. 
676  (1901).  A  mortgagee  of  a  water- 
works company  cannot  bring  suit  in 
the  federal  court  to  collect  from  the 
city  water  rents  when  the  city  and 
the  company  are  citizens  of  the  same 
state.  Such  a  suit  must  be  at  law 
and  cannot  be  by  a  proceeding  in  a 
foreclosure  suit.  City  of  Eau  Claire 
V.  Payson,  107  Fed.  Rep.  552  (1901). 
Where  an  insolvent  water-works  com- 
pany is  in  the  hands  of  a  receiver, 
the  contract  of  the  city  to  pay  hydrant 
rates  may  be  enforced  in  that  same 
suit.  Cunningham  v.  City  of  Cleve- 
land, 98  Fed.  Rep.  657  (1899).  Where 
a  water-works  mortgage  is  foreclosed, 
and  on  the  sale  the  purchaser  is  a 
citizen  of  another  state,  he  can  bring 
suit  in  the  federal  court  to  collect, 
under  a  contract  between  the  old  com- 
pany and  the  city  for  the  supply  of 
water,  even  though  the  company  it- 
self could  not  have  brought  suit  in  the 
federal  court,  it  being  a  citizen  of 
the  same  state  as  the  city.  Portage 
City,  etc.  Co.  v.  City  of  Portage,  102 
Fed.  Rep.  769  (1900). 

1  Keokuk,  etc.  R.  R.  v.  Scotland 
County  Court,  152  U.  S.  318  (1894). 

2  Central  T.  Co.  v.  East  Tennessee, 
etc.  Co.,  116  Fed.  Rep.  743  (1902). 
See  also  §  852,  supra. 


3  Davidson  v.  Mexican  Nat.  R.  R., 
11  N.  Y.  App.  Div.  28  (1896), 

4  In  Meddaugh  v.  Wilson,  151  U.  S. 
333  (1894),  the  original  reorganiza- 
tion scheme  was  abandoned  and  a  new 
one  carried  through.  Under  the  facts 
in  the  case  it  was  held  that  the  pur- 
chaser had  undertaken  equitably  to 
pay  the  fees  of  counsel  for  various 
parties  in  the  litigation,  and  the  claim 
was  an  equitable  lien  on  the  new 
stock. 

5  Sawyer  t\  Atchison,  etc.  R.  R.,  119 
Fed,  Rep.  252  (1902);  aff'd,  129  Fed. 
Rep.  100. 

6  A  reorganized  company  having  the 
same  officers  and  attorneys  as  the  old 
company  are  not  hona  fide  purchasers 
without  notice,  even  though  the  sale 
was  by  a  receiver.  Oregon,  etc.  Co.  v. 
Balfour,  90  Fed.  Rep.  295  (1898). 
Even  though  an  officer  of  a  mortgagor 
owns  a  majority  of  the  stock,  and  is 
also  a  creditor,  and  promotes  a  suit 
for  a  Teceivership  and  sale  of  the 
corporate  property,  yet  he  may  pur- 
chase at  the  foreclosure  sale,  even 
at  a  nominal  figure,  and  a  corpora- 
tion to  which  he  transfers  it  in  ex- 
change for  the  latter's  capital  stock 
may  be  a  bona  fide  purchaser  for 
value,  even  though  it  is  chargeable 
with  notice  of  all  the  facts,  and  may 
insure  the  property  for  its  own  bene- 
fit and  not  for  the  benefit  of  an  under- 
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a  mortgagee  of  the  purchasing  company  is  chargeable  in  certain  cases 
with  notice  of  the  facts.^     Although  the  new  company  is,  by  statute, 


lying  mortgage.  Farmers',  etc.  Co.  v. 
Penn.  etc.  Co.,  103  Fed.  Rep.  132,  157 
(1900);  aff'd,  186  U.  S.  434.  The  re- 
organized company  may  be  bound'  by 
contracts  of  the  vendor  of  the  prop- 
erty, where  the  corporation  is  charge- 
able with  notice  of  the  same,  such 
contracts  being  the  reorganization  con- 
tracts. Continental  Trust  Co.  r.  To- 
ledo, etc.  R.  R.,  86  Fed.  Rep.  929 
(1898).  Even  though  by  a  reorganiza- 
tion plan  a  new  company  is  to  assume 
certain  floating  debts  of  the  old  com- 
pany whose  property  is  purchased  at 
the  foreclosure  sale,  3''et  the  holders 
of  such  debts  have  no  claim,  either  in 
law  or  in  equity,  against  the  new  com- 
pany. Columbus,  etc.  R.  R.  Appeals, 
109  Fed.  Rep.  177  (1901).  Where  the 
mortgaged  property  is  burned  and  the 
insurance  money  is  paid  over  to  the 
trustee,  and  the  trustee,  with  the  con- 
sent of  all  the  bondholders  and  in 
pursuance  to  an  order  of  the  court, 
pays  over  the  money  to  the  reorgan- 
ized company  on  representations  that 
the  money  will  be  used  to  rebuild  the 
buildings,  and  the  reorganized  com- 
pany uses  only  part  of  the  money  for 
that  purpose,  a  bill  in  equity  to  com- 
pel the  new  company  to  account  for 
the  remaining  part  and  to  apply  it 
to  the  rebuilding  of  the  buildings  will 
not  lie.  Dallett  v.  Staten  Island,  etc. 
Co.,  48  Atl.  Rep.  231  (N.  J.  1901). 
A  reorganization  company  to  which 
the  foreclosed  property  is  deeded  is 
not  a  h07ia  fide  purchaser  of  the  prop- 
erty as  against  judgment  creditors  of 
the  insolvent  corporation.  Frazier  v. 
East  Tennessee,  etc.  R.  R.,  88  Tenn. 
138  (1889).  A  fractional  interest  in 
a  reorganization  will  be  protected  by 
the  courts  as  a  lien  equal  to  the  re- 
organization mortgage.  Blair  v.  St. 
Louis,  etc.  R.  R.,  23  Fed.  Rep.  524 
(1885).  Where  the  purchaser  at  fore- 
closure sale  releases  his  interest  to 
a  reorganized  company,  the  reorgan- 
(203)  3*' 


ized  company  takes  everything  that 
passed  by  the  sale.  Gray  v.  Massa- 
chusetts Cent.  R.  R.,  171  Mass.  116 
(1898).  A  person  who  pays  for  land 
by  transferring  worthless  mining 
stock  is  not  a  bona  fide  purchaser. 
Sewell  V.  Nelson,  67  S.  W.  Rep.  985 
(Ky.  1902).    See  also  §  350,  supra. 

1  See  ch.  XL,  supra.  Bona  fide  pur- 
chasers of  first-mortgage  bonds  issued 
by  a  reorganized  company,  which  took 
the  property  after  a  foreclosure  sale, 
are  protected  against  a  prior  lien 
which  the  court  in  the  foreclosure  suit 
held  to  be  valid,  where  the  holder  of 
such  lien  was  the  purchaser  at  fore- 
closure sale  and  conveyed  the  prop- 
erty to  the  new  company  in  payment 
of  the  mortgage  bonds  and  had  di- 
verted a  part  of  the  bonds  from  their 
proper  purposes.  Venner  r.  Farmers' 
L.  &  T.  Co.,  90  Fed.  Rep.  348  (1898). 
Where  a  creditor  of  an  insolvent  cor- 
poration reorganizes  it,  and  then  by 
fraudulent  representations  induces  an- 
other company  to  sell  its  property  to 
the  reorganized  company  in  exchange 
for  stock  of  the  latter,  and  a  mort- 
gage is  at  the  same  time  placed  upon 
the  combined  properties,  and  default 
takes  place  and  foreclosure  is  com- 
menced, the  parties  so  selling  the 
property  in  the  said  mortgage  may 
still  rescind  unless  innocent  bondhold- 
ers' Tights  have  intervened,  in  which 
case  money  damages  may  be  had 
against  the  parties  bringing  about  the 
reorganization  and  making  the  mis- 
representations. Such  misrepresenta- 
tions may  consist  of  statements  as  to 
what  will  be  done  in  the  way  of  im- 
provements out  of  the  bonds,  as  well 
as  statements  as  to  the  current  net 
profits.  Old  Colony  Trust  Co.  v.  Du- 
buque, etc.  Co.,  89  Fed.  Rep.  794 
(1898).  In  the  case  of  Collins  i\  Sto- 
fer's  Ex'rs,  52  S.  W.  Rep.  940  (Ky. 
1899),  the  court  held  that  where  the 
purchaser  at  foreclosure  sale  of  a  ga» 
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given  all  the  property,  rights,  and  privileges  of  the  old  company, 
jet  it  is  a  new  corporation,^  and  irregularities  in  the  organization 
of  the  new  company  may  not  be  fatal  to  the  organization,  even  where 
they  would  be  fatal  in  the  case  of  a  corporation  organized  to  build 
a  railroad.^  After  foreclosure  and  sale,  quo  warranto  lies  at  the 
instance  of  the  state  to  dissolve  the  old  corporation.^ 


plant  sold  tlie  property  to  an  individ- 
ual on  credit,  and  the  latter,  instead 
of  operating  it  himself,  operates  it  in 
the  name  of  the  insolvent  corporation, 
creditors  who  become  such  thereafter 
hav^  no  lien  prior  to  the  purchase- 
money  lien  of  the  vendor  of  the  prop- 
erty, no  deed  by  the  latter  having  been 
made.  A  company  taking  a  tailroad 
from  parties  purchasing  it  at  foreclos- 
ui'e  sale  takes  it  subject  to  any  ven- 
dor's lien.  "Where  the  purchasers  of  a 
road  pay  only  a  part  of  the  purchase 
price  and  then  deed  the  property  to  a 
new  corporation,  the  latter  takes  it 
subject  to  a  purchase-money  lien. 
Western  N.  C.  R.  R.  v.  Drew,  3  Woods, 
691  (1879);  s.  c,  29  Fted.  Cas.  747.  A 
corporation  is  chargeable  with  notice 
of  -facts  known  to  its  directors  where- 
by the  corporation  acquired  title  to  a 
large  property  from  the  bondholders 
of  a  foreclosed  company.  Rogers  v. 
New  York,  etc.  Land  Co.,  134  N.  Y. 
197  (1892). 


1  People  V.  Oook,  110  N.  Y.  443 
(1888).  A  reorganization  under  the 
usual  statute  has  the  effect  of  creating 
a  new  corporation.  It  is  not  a  mere 
amendment  of  the  old  charter.  Mar- 
shall V.  Western,  etc.  R.  R.,  92  N.  C. 
322  (1885).  The  incorporation  of  a 
reorganized  company,  giving  it  all  the 
rights,  etc.,  of  the  old  company,  does 
not  give  it  title  to  a  judgment  ob- 
tained by  the  old  company.  Wilming- 
ton, etc.  R.  R.  V.  Downward,  14  Atl. 
Rep.   720    (Del.  1888). 

2  Under  a  statute  authorizing  the 
imrchaser  to  organize  a  new  corpora- 
tion having  the  powers  of  the  old, 
mere  irregularities  in  organizing  are 
no  grounds  for  forfeiture  of  the  new 
charter,  since  the  individual  who  pur- 
chased at  the  sale  may  perhaps  be 
looked  upon  as  the  new  corporation. 
Commonwealth  p.  Central  Pass.  Ry., 
52  Pa.  St.  506  (1866). 

3  People  V.  Northern  R.  R.,  42  N. 
Y.  217  (1S70). 
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